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Under ICWA and corresponding state law, an Indian child’s tribe must receive notice of any
state court proceedings governed by ICWA involving an Indian child. These proceedings
include dependency proceedings, some delinquency proceedings, some family code proceedings
and probate guardianship proceedings concerning an Indian child. (see 25 USC § 1903; Fam.
Code 88 170, 177, 3041, Prob. Code § 1459.5, WIC 8§ 224, 224.1 CRC 5.480 & 7.1015) Federal
and state law mandate and acknowledge a number of substantive and procedural rights of an
Indian child’s tribe in such state court proceedings, including a right to participate in various
ways and an absolute right to intervene in such proceedings “at any point”.

Rights if atribe chooses not to intervene:

An Indian child’s tribe is not required to formally intervene in proceedings. If the tribe
acknowledges the child, all of ICWA’s substantive requirements apply even if the tribe does not
intervene. A non-intervening tribe must continue to receive notice of all court hearings involving
the child. The tribe must be consulted with respect to the placement of the child. (CRC 5.482(g))
The tribe must be consulted with respect to case planning for both the Indian parents and the
Indian child and those case plans must use the available resources of the tribe, extended family
members, other Indian service agencies and individual Indian caregivers. (CRC 5.484 (c); CRC
5.690 (c); WIC § 361.7)

Whether or not the tribe intervenes, a representative of the Indian child’s tribe is entitled to be
present at all court proceedings involving the Indian child (CRC 5.530 (B) (7)) and may address
the court, receive notice of hearings, examine all court documents relating to the dependency
case, submit written reports and recommendations to the court, and perform other duties and
responsibilities as requested or approved by the court. (CRC 5.534 (i))

Right of Intervention:

An Indian child’s tribe may intervene, orally or in writing, at any point in the proceedings and
may, but is not required to, file with the court the Notice of Designation of Tribal Representative
and Notice of Intervention in a Court Proceeding Involving an Indian Child (form ICWA-040) to
give notice of their intent to intervene. (CRC rule 5.482 (e); WIC § 224.4; 25 USC § 1911 (c))



The juvenile court has no discretion to deny a tribe’s request to intervene. (In re Desiree F.
(2000) 99 Cal.Rptr.2d 688, 83 Cal.App.4th 460)

Rights of the Intervening Tribe:
A tribe, as an intervening party, is entitled to all rights afforded to any party in a proceeding,

including the right to sit at counsel table, the right to examine witnesses, and the right to be given
copies of documents. See CCP §387; see also CRC 5.482(e) and Judicial Council form ICWA-040.

Who May Appear on Behalf of the Tribe:

The tribe may choose to be represented by an attorney at the tribe’s expense, but the tribe may
also designate any person to represent them in court, and this representative must be given the
same rights and courtesies as the attorneys involved. (CJER ICWA Bench Handbook, 2013 at
page 32).

The court may not limit the tribe’s ability to participate effectively in the case if the tribe chooses
to be represented by a non-attorney.! States’ laws regulating attorneys and the practice of law
cannot interfere with or burden the federally protected right of the tribe to participate in the
proceedings.

California Rule of Court, rule 5.534 specifically addresses this issue:

(i) Tribal representatives (25 U.S.C. 88 1911, 1931-1934)

The tribe of an Indian child is entitled to intervene as a party at any stage of a dependency
proceeding concerning the Indian child.

(1) The tribe may appear by counsel or by a representative of the tribe designated by the
tribe to intervene on its behalf.

The California Rules of the Court, Rule 5.534(i)(1) permits intervention by an attorney or by a
representative and makes no distinction between the rights granted to each respectively.

! State v. Jennifer M., 277 Neb. 1023, 1024 (2009)
2 State ex rel Juvenile Department of Lane County v. Shuey, 119 Ore.App. 185 (1993); In the Interest of N.N.E., 752
N.W.2d 1 (2008)
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