JUDICIAL COUNCIL OF CALIFORNIA
ADMINISTRATIVE OFFICE OF THE COURTS
455 Golden Gate Avenue
San Francisco, California 94102-3688

Report
TO: Members of the Judicial Council
FROM: Criminal Law Advisory Committee

John A. Larson, Senior Court Services Analyst, 415-865-7589
DATE: March 22, 2006

SUBJECT: Juror Questionnaire for Criminal Cases—Capital Case Supplement
(revise form MC-002)(Action Required)

Issue Statement

The Judicial Council approved form MC-002, Jury Questionnaire for Criminal Cases,
effective January 1, 2006. That form is an optional, general questionnaire to be used by
the court and counsel to assist the court in making criminal case voir dire more efficient—
—counsel can avoid repetition during direct questioning and can use the form as a basis to
build individual questionnaires tailored to particular cases. The form also provides
individual jurors the opportunity to flag for the court potentially sensitive and private
matters. There is currently no specific set of questions contained in form MC-002 that
addresses issues of particular relevance to capital cases.

Recommendation

The Criminal Law Advisory Committee recommends that the Judicial Council, effective
July 1, 2006, revise form MC-002 to incorporate the Capital Case Supplement into the
model questionnaire. The text of the proposed revision only is attached.

Rationale for Recommendation

The Task Force on Jury System Improvements, in its 2003 Final Report, delegated the
development of the statewide criminal case questionnaire’s content (based on form MC-
001, Juror Questionnaire for Civil Cases) to future action by staff of the Administrative
Office of the Courts and the pertinent Judicial Council advisory committee. The Criminal
Law Advisory Committee subsequently developed the content for Judicial Council form
MC-002, Juror Questionnaire for Criminal Cases, which was approved by the council,
effective January 1, 2006.

While developing the content for the basic criminal questionnaire, the committee also
worked to develop the content for a basic supplemental questionnaire for capital cases.



When the committee in March 2005 approved recommending to the Rules and Projects
Committee (RUPRO) that form MC-002 circulate for public comment, the committee
retained the supplemental capital case questionnaire for further review and development,
given the sensitive nature of the subject matter of the form.

The proposed Capital Case Supplement revision of form MC-002 is an optional
supplemental form designed to be used in concert with the existing basic criminal
questionnaire contained in form MC-002. The supplemental questionnaire can assist both
court and counsel in the examination of jurors concerning the sentences of life without
the possibility of parole and death. The form can also be used as a basis to tailor
individual questionnaires to particular cases.

Alternative Actions Considered

The committee considered and rejected the alternative of not developing a supplemental
capital case questionnaire, especially given that the form is for optional use, because of
the need for guidance concerning voir dire in capital cases.

Comments From Interested Parties

The supplemental capital case questionnaire was circulated as new form MC-002(a) for
public comment from December 19, 2005, to January 23, 2006. The form is now being
proposed as a revision of form MC-002 rather than a separate form, to provide symmetry
in structure with form MC-001, Juror Questionnaire for Civil Cases, which contains a
Personal Injury Supplement as part of the overall form.

Nine comments were submitted concerning the proposal. Six agreed with the proposal,
two agreed only if modified, and one did not agree with the proposed form. The majority
of the recommended modifications to the form related to clearer phrasing of certain
questions and consolidation of questions on the same subject for greater economy. The
committee agreed with most of the proposed changes.

The committee did not agree with the following two recommendations made on behalf of
the Superior Court of Ventura County.

e A recommendation to delete the definitions of mitigating and aggravating
circumstances from paragraphs five and six of the introductory page D-1 of the
supplemental questionnaire—the committee decided that the definitions (drawn
from Judicial Council of California Criminal Jury Instructions (CALCRIM)
number 763) provided necessary context for jurors to respond to questions
concerning the sentences of death and life without the possibility of parole. In
addition, to align more fully and accurately with the published instruction, the
sixth paragraph was merged with the third paragraph of page D-1 and the
instruction was fully cited to clarify it as the source of the definitions.



e A recommendation to delete question 2.1, inquiring about jurors’ viewpoints on
the severity of the death penalty and life without parole, because the question does
not aid in the exercise of a challenge for cause—the committee decided that the
question would lead to uncovering possible bias with regard to the death penalty
and life without parole, especially when asked in combination with the related
follow-up questions in the questionnaire.

The Superior Court of Los Angeles County also recommended changes to the
introductory page to improve readability. The committee agreed with the proposed
changes, with the additional clarification that the questions contained in the supplemental
capital case questionnaire are being asked if the “defendant is found guilty of murder in
the first degree ...” in addition to special circumstances. The original proposed change
had only referred to “murder charges” without the designation of degree.

For more detailed information concerning comments on the proposed form, see the
comment chart attached at page 10.

The Rules and Projects Committee reviewed the proposal on March 16, 2006. The
committee requested that staff return to the advisory committee to draft an advisory note
for the introductory page, D-1. The committee directed that the note should advise users
of the form that if California Jury Instructions, Criminal (CALJIC) were to be used
during the trial instead of CALCRIM, then the introductory text should advise judges to
use the corresponding CALJIC instruction regarding mitigating and aggravating
circumstances instead of the CALCRIM number 763 language included in the
introductory page.

The former chair of the Task Force on Criminal Jury Instructions was consulted on the
drafting of the advisory committee note and indicated that, while generally discouraged,
there are instances where mixing the CALJIC and CALCRIM instructions may be
acceptable. The former chair recommended using a version of the general admonition
against mixing CALJIC and CALCRIM instructions that is found in the published and
online versions of CALCRIM, rather than directing judges to use a particular CALJIC
instruction instead of CALCRIM. In addition, to aid judges in the exercise of their
discretion over the content of jury instructions, it was recommended that a reference to
the jury instructions user forum on the Serranus Web site be including in the note.

The advisory note was presented to the chair of the Criminal Law Advisory Committee,
who approved the language on behalf of the full committee. The note is included in the
attached form on page D-1a.

Implementation Requirements and Costs
Because use of proposed form MC-002 is optional, the implementation costs of
preparing, copying, and administering the questionnaire during voir dire in capital cases




is entirely dependent on the discretion of the parties and the court. It is not anticipated
that costs would increase above current levels associated with the use of juror

questionnaires in capital case voir dire.

Attachments



Juror ID number

Case number

JUROR QUESTIONNAIRE
FOR CRIMINAL CASES

Capital Case Supplement

By asking the following questions regarding your feelings or opinions about capital
punishment, the court is not suggesting in any way that you will ever need to decide this
question. The court does not know in advance what the evidence in this case will be or
whether you will find a defendant guilty or not guilty of any charge at all. The court is
asking the following questions because if a defendant is found guilty of murder in the
first degree as well as what we call “special circumstances” that have been charged, the
possible sentences to be decided in a separate penalty trial are the sentence of death
or the sentence of life imprisonment without the possibility of parole. A defendant may
also be acquitted or found guilty of lesser charges, which means there never will be a
penalty trial. Since we do not know in advance what your decisions may be, the court
must know whether you could be fair to all sides on the issue of punishment if and only
if a penalty trial is necessary.

To clarify, you will only make a sentence decision between life without the possibility of
parole and death in a separate penalty trial if you find a defendant guilty of murder in the
first degree beyond a reasonable doubt and you find a “special circumstance” (to be
defined for you later) true.

If the penalty trial is necessary you will first hear evidence and arguments from counsel.
The law also provides very specific guidelines as to what a jury can consider in deciding
the sentence in this separate penalty trial. These guidelines are called “aggravating
factors” and “mitigating factors” and are explained in Judicial Council of California
Criminal Jury Instructions number 763:*

In reaching your decision, you must consider and weigh the aggravating
and mitigating circumstances or factors shown by the evidence.

An aggravating circumstance or factor is any fact, condition, or event
relating to the commission of a crime, above and beyond the elements of
the crime itself, that increases the wrongfulness of the defendant’s con-
duct, the enormity of the offense, or the harmful impact of the crime. An
aggravating circumstance may support a decision to impose the death
penalty.

A mitigating circumstance or factor is any fact, condition, or event that
makes the death penalty less appropriate as a punishment, even though it
does not legally justify or excuse the crime. A mitigating circumstance is
something that reduces the defendant’s blameworthiness or otherwise
supports a less severe punishment. A mitigating circumstance may
support a decision not to impose the death penalty.

Form Approved by the JUROR QUESTIONNAIRE FOR CRIMINAL CASES/Capital Case Supplement m 1
Judicial Council of California

MC-002 [Effective July 1, 2006]

Optional Form D—l



* Note to users: California Jury Instructions, Criminal (CALJIC) and Judicial Council of
California Criminal Jury Instructions (CALCRIM) are not intended to be used together.
While the legal principles are obviously the same, the organization of concepts is
approached differently. Trying to mix the two sets of instructions into a unified whole
may result in omissions or confusion that could compromise clarity and accuracy. For
more information concerning the use of CALCRIM and CALJIC together, check the
CALCRIM user forum at the following address:
http://serranus.courtinfo.ca.gov/reference/crim_jury_instructions/forum.htm.

Form Approved by the JUROR QUESTIONNAIRE FOR CRIMINAL CASES/Capital Case Supplement m 1a
Judicial Council of California

MC-002 [Effective July 1, 2006]

Optional Form D—la



Juror ID number

Case number

2.1  WHICH DO YOU THINK IS THE MORE SEVERE PUNISHMENT?
[ 1 THE DEATHPENALTY OR [ 1 LIFEIN PRISON WITHOUT PAROLE
WHY?
2.2 WHICH WOULD YOU SAY ACCURATELY STATES YOUR GENERAL BELIEF REGARDING THE DEATH
PENALTY?
[ ] STRONGLY IN FAVOR [ ] STRONGLY OPPOSED
[ ] MODERATELY IN FAVOR [ 1 MODERATELY OPPOSED
[ ] NEUTRAL
PLEASE EXPLAIN IN MORE DETAIL YOUR BELIEFS ABOUT THE SENTENCE OF DEATH:
2.3 WHICH WOULD YOU SAY ACCURATELY STATES YOUR GENERAL BELIEF REGARDING LIFE
WITHOUT THE POSSIBILITY OF PAROLE?
[ ] STRONGLY IN FAVOR [ 1 STRONGLY OPPOSED
[ ] MODERATELY IN FAVOR [ ] MODERATELY OPPOSED
[ ] NEUTRAL
PLEASE EXPLAIN IN MORE DETAIL YOUR BELIEFS ABOUT THE SENTENCE OF LIFE IN PRISON
WITHOUT THE POSSIBILITY OF PAROLE:
2.4  WHAT PURPOSES, IF ANY, DO YOU BELIEVE THAT LIFE IMPRISONMENT WITHOUT POSSIBILITY OF
PAROLE SERVES?
Form Approved by the JUROR QUESTIONNAIRE FOR CRIMINAL CASES/Capital Case Supplement m 2
Judicial Council of California
MC-002 [Effective July 1, 2006
OptionaI[ForerT? ey : D—2
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2.6

2.7

2.8

2.9

Juror ID number

Case number

WHAT PURPOSES, IF ANY, DO YOU BELIEVE THE DEATH PENALTY SERVES?

DO YOU BELIEVE THE DEATH PENALTY IS IMPOSED:

1 TOO OFTEN [ 1 ENOUGH
[ ] NOTENOUGH [ ] RANDOMLY
[ ] DO NOT KNOW

HAVE YOUR VIEWS ABOUT THE DEATH PENALTY CHANGED SUBSTANTIALLY IN EITHER INTENSITY
OR NATURE IN THE LAST FEW YEARS?

[] YES [] NO
IF YES, HOW HAVE YOUR VIEWS ABOUT THE DEATH PENALTY CHANGED?

CAN YOU SET ASIDE ANY OPINIONS YOU MAY HAVE ABOUT THE DEATH PENALTY, AND MAKE A
DECISION IN THIS CASE BASED ON THE EVIDENCE AND THE LAW AS IT IS GIVEN BY THE JUDGE?

[] YES [] NO
IF NO, WHY NOT?

DO YOU HAVE ANY RELIGIOUS OR PERSONAL BELIEFS THAT MAY INFLUENCE YOU IN YOUR
DETERMINATION OF WHETHER TO VOTE TO IMPOSE EITHER THE PENALTY OF DEATH OR LIFE IN
PRISON WITHOUT THE POSSIBILITY OF PAROLE?

[] YES [] NO
IF YES, PLEASE EXPLAIN:

Form Approved by the JUROR QUESTIONNAIRE FOR CRIMINAL CASES/Capital Case Supplement m 3
Judicial Council of California

MC-002 [Effective July 1, 2006]

Optional Form D‘3



Juror ID number

Case number

2.10 ARE YOU A MEMBER OF, OR HAVE YOU CONTRIBUTED TO OR OTHERWISE SUPPORTED A
CHURCH, RELIGIOUS ORGANIZATION, POLITICAL OR SOCIAL ADVOCACY GROUP, OR ANY OTHER
ORGANIZATION THAT TAKES A POSITION FOR OR AGAINST THE IMPOSITION OF THE PENALTY OF
DEATH?

[] YES [] NO
a. IF YES, WHAT GROUP(S)?

b. WHAT IS THE GROUP’S POSITION?

c. DO YOU FEEL OBLIGATED TO ACCEPT THIS POSITION?
[] YES [ NO
IF YES, PLEASE EXPLAIN WHY:

2.11 EVENIF YOU BELIEVED THE PROSECUTOR HAD PROVED GUILT BEYOND A REASONABLE DOUBT,
WOULD YOU, BECAUSE OF ANY VIEWS YOU MAY HAVE REGARDING THE DEATH PENALTY, REFUSE
TO FIND THE DEFENDANT(S) GUILTY OR FIND A SPECIAL CIRCUMSTANCE TO BE TRUE IN ORDER TO
AVOID HAVING TO DECIDE WHETHER TO IMPOSE THE DEATH PENALTY?

[] YES [] NO

2.12 IF YOU FIND THE DEFENDANT(S) GUILTY OF THE CRIME, WOULD YOU AUTOMATICALLY IN ALL
CASES VOTE FOR A SENTENCE OF LIFE WITHOUT THE POSSIBILITY OF PAROLE REGARDLESS OF
THE EVIDENCE CONCERNING AGGRAVATING AND MITIGATING FACTORS?

[] YES [] NO

2.13 IF YOU FIND THE DEFENDANT(S) GUILTY OF THE CRIME, WOULD YOU AUTOMATICALLY IN ALL
CASES VOTE FOR A SENTENCE OF DEATH REGARDLESS OF THE EVIDENCE CONCERNING
AGGRAVATING AND MITIGATING FACTORS?

[ YES [ No
Form Approved by the JUROR QUESTIONNAIRE FOR CRIMINAL CASES/Capital Case Supplement m 4
Judicial Council of California
MC-002 [Effective July 1, 2006]
Optional Form D—4
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