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Executive Summary 
The Bar Association of San Francisco (BASF) has requested that the Judicial Council amend rule 
10.815 to authorize trial courts to establish a new fee for the appearance of each attorney at a 
case management conference in a complex civil case. The AOC recommends that the Judicial 
Council not amend rule 10.815 as requested. Rule 10.815 implements Government Code section 
70631, which authorizes courts to charge a reasonable cost-recovery fee for providing a service 
or product in the absence of a statute or rule authorizing or prohibiting a fee for the particular 
service or product, if the Judicial Council approves the fee. The Legislature has addressed fees 
for complex cases and case management conferences, and amending rule 10.815 as requested 
would be inconsistent with statute. 
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Recommendation 
The AOC recommends that: 
 
1. The Judicial Council not amend rule 10.815;  
2. The Judicial Council direct the AOC to consider new statewide fees or fee increases that the 

council may recommend to the Legislature to help offset the reduction in state funding for 
trial court operations; and 

3.  The Judicial Council direct the AOC to continue working with the trial courts to find other 
ways of addressing the reduction in state funding for trial court operations.  

 
If the Judicial Council directs the AOC to initiate an amendment to rule 10.815, the AOC 
recommends that the Judicial Council authorize the AOC to expedite the rule-making process for 
adopting the rule, including a shortened time for public comment, to allow the rule, to be 
considered by the Judicial Council at its next meeting on October 28, 2011.   

Previous Council Action 
The council originally adopted rule 10.815 as rule 6.712 by circulating order dated December 19, 
2005; the rule was renumbered effective January 1, 2007.  By adopting and amending rule 
10.815, the Judicial Council has approved courts charging a reasonable fee, not to exceed costs, 
for the following services and products: 
 

(1)  Forms:  
 
(2)  Packages of forms;  
 
(3)  Information materials;  
 
(4)  Publications, including books, pamphlets, and local rules;  
 
(5)  Compact discs;  
 
(6)  DVDs;  
 
(7)  Audiotapes;  
 
(8)  Videotapes;  
 
(9)  Microfiches;  
 
(10) Envelopes;  
 
(11) Postage;  
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(12) Shipping;  
 
(13) Off-site retrieval of documents;  
 
(14) Direct fax filing under rule 2.304 (fee per page);  
 
(15) Returning filed-stamped copies of documents by fax to persons who request that a faxed 

copy be sent to them;  
 
(16) Training programs for attorneys who serve as court-appointed temporary judges, 

including the materials and food provided to the participants; and  
 
(17) Other training programs or events, including materials and food provided to the 

participants.  
 

(Cal. Rules of Court, rule 10.815(b).) The Judicial Council has approved court-established cost-
recovery fees for incidental services and products as identified above, but not for activities that 
are directly associated with litigation of cases before the court. The council has not previously 
received requests for amendments to the rule related to costs for appearing at hearings or for 
other core services associated with litigation of a specific case. The council has taken no 
previous action on the BASF’s request. A copy of rule 10.815 is attached for reference.   

Rationale for Recommendation 

Recommendation against amending rule 10.815 
The BASF requested on August 18, 2011 that the Judicial Council amend rule 10.815 to allow 
trial courts to establish a new fee for the appearance of each attorney at a case management 
conference in a complex civil case. The fee is intended to provide additional funding to assist 
trial courts as they face reduction in state funding for trial court operations.  The basis of the 
BASF’s request is explained at greater length in the attached memorandum. 
 
The OGC, also on August 18, 2011, issued a memorandum concluding that the Judicial Council 
may not approve a fee like that proposed by the BASF. Government Code section 70631 
authorizes the Judicial Council to approve a court-established fee for a service or product if 
(1) there is no statute authorizing or prohibiting a fee for the service in question and (2) the fee is 
reasonable and does not exceed the costs of providing the service or product for which the fee is 
charged. Here, the Legislature has already specified an exclusive fee to be charged for 
participating as a party in a complex case (Gov. Code, §§ 70603(a)(1) and 70616), and has also 
determined that no fee may be charged for filing a case management statement, which is filed in 
connection with a case management conference (Gov. Code, § 70617(b)(3)). Because the 
Legislature has addressed fees for complex cases and case management conferences, the Judicial 
Council may not approve the proposed fee without significant risk that the fee would be found to 
be inconsistent with statute.  The proposed fee would also be inconsistent with the legislative 
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intent reflected in Government Code section 70600, which states in pertinent part: “It is the 
intent of the Legislature to establish a uniform schedule of filing fees and other civil fees for the 
superior courts throughout the state.” The Legislature, however, could enact the proposed fee by 
statute. The basis of the OGC’s conclusion is explained at greater length in the attached 
memorandum. Although the memorandum is addressed to Curtis L. Child, and is marked 
“privileged,” the privilege has been waived and the memorandum distributed to members of the 
Judicial Council, to presiding judges and court executive officers of the superior courts, and to 
the BASF.   
 
On August 22, 2011, the BASF submitted a memorandum responding to the OGC’s August 18, 
2011 memorandum. This second BASF memorandum, which is labeled a “draft,” is also 
attached. The BASF argues:  
 
1.  The prohibition against additional fees in Government Code section 70603(a)(1) precludes 

adding fees only to first filing fees and does not apply to the proposed appearance fee; 
2.  A fee for filing a case management statement is distinguishable from a fee for an appearance 

at a case management conference because the former assists the court, while the latter 
benefits the party; and 

3. Case law supports reasonable and appropriate court fees. 
 
The BASF arguments are unpersuasive for the following reasons: 
 
1. Government Code section 70603(a)(1) identifies the “only charges that may be added to the 

fees in this chapter.” The cited chapter includes all civil fees, not just first filing fees; 
Government Code section 70603(a)(1), therefore, precludes charging any fees in complex 
cases, except those already provided.     

2. It is irrelevant whether the service or product is for the benefit of the court or the party as the 
threshold question is whether the fee is authorized by law. 

3. The two cases cited by BASF support the Legislature enacting a fee by statute but do not 
support the argument that the Judicial Council may approve fees in the absence of statutory 
authority.   

 
Recommendation that the AOC continuing working with the trial courts to address the 
reduction in state funding for fund trial court operations 
The purpose of the BASF proposal is to address the reduction in state funding for trial court 
operations. Although the BASF proposes a new fee in complex cases, there are a number of 
alternatives to address this issue. 
 
The basis for recommending that the council not amend rule 10.815 to authorize trial courts to 
adopt a new fee is that Government Code section 70631 precludes the council from approving a 
fee that has already been addressed by statute.  The Legislature, however, may enact the 
proposed fee by statute. In addition, Government Code section 68502.5(a)(10) authorizes the 
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Judicial Council to review the level of the fees for services charged by the courts and prepare 
recommended adjustments for forwarding to the Legislature.   
 
The AOC recommends that the Judicial Council direct it to continue working with the Superior 
Court of San Francisco County and other trial courts to consider ways to address the reduction in 
state funding for trial court operations.     

Comments, Alternatives Considered, and Policy Implications 
No proposal has been circulated for public comment. Because the AOC is recommending that 
the council act on the alternatives to the BASF request, the alternatives and policy implications 
are discussed in the Rationale for Recommendation section of this report, above. 

Implementation Requirements, Costs, and Operational Impacts 
The recommendation that the council not amend rule 10.815 will have no implementation 
requirements, costs, or operational impacts. The possible impact on the Superior Court of San 
Francisco County of the reduction in state funding for trial court operations has already been 
articulated in the request from the BASF and by the court in other communications.  
 
The recommendation that the AOC continue to work with the trial courts to address the reduction 
of state funding for trial court operations will require the time and effort of trial court and AOC 
staff, but no additional funds are necessary to implement this recommendation.  
 

Attachments 
1. California Rules of Court, rule 10.815. 
2. August 18, 2011, Memorandum from the BASF to Hon. Tani Cantil-Sakauye, Beth Jay, and 

Mary M. Roberts. 
3. August 18, 2011, Memorandum from Mary M. Roberts and Michael I. Giden to Curtis L. 

Child (privilege waived). 
4. August 22, 2011, Memorandum from the BASF to Curtis L. Child, Ronald G. Overholt, and 

Mary M. Roberts (labeled “draft”).   



 

Rule 10.815. Fees to be set by the court 

(a) Authority  

Under Government Code section 70631, a superior court may charge a reasonable fee for a service or product not to 
exceed the costs of providing the service or product, if the Judicial Council approves the fee.  

(b) Approved fees  

The Judicial Council authorizes courts to charge a reasonable fee not to exceed costs for the following products and 
services unless courts are prohibited by law from charging a fee for, or providing, the product or service:  

(1) Forms: 

 

(2) Packages of forms; 

 

(3) Information materials; 

 

(4) Publications, including books, pamphlets, and local rules; 

 

(5) Compact discs; 

 

(6) DVDs; 

 

(7) Audiotapes; 

 

(8) Videotapes; 

 

(9) Microfiches; 

 

(10) Envelopes; 

 

(11) Postage; 

 

(12) Shipping; 

 

(13) Off-site retrieval of documents; 

 

(14) Direct fax filing under rule 2.304 (fee per page); 

 

(15) Returning filed-stamped copies of documents by fax to persons who request that a faxed copy be sent to them; 

(16) Training programs for attorneys who serve as court-appointed temporary judges, including the materials and 
food provided to the participants; and  

(17) Other training programs or events, including materials and food provided to the participants. 

 

(Subd (b) amended effective January 1, 2007; previously amended effective July 1, 2006.)

California Rules 
of Court 
(Revised January 
1, 2011) 
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(c) Guidelines for determining costs  

The fee charged for any product or service listed in (b) may not exceed the court's cost in providing the product or 
service. In determining the costs of a product or service, the court must:  

(1) Identify the specific product or service; and 

 

(2) Prepare an analysis of the direct and indirect costs on which the fee is based. 

 

(d) Reasonableness  

In deciding what specific fee or fees, if any, to charge for a product or service under (b), the court must determine that 
the fee charged is reasonable considering relevant factors such as the benefits to the court and the public from 
providing the product or service and the effects of charging the fee on public access to the court.  

(e) Reporting requirement  

Each court that charges a fee under this rule must provide the Administrative Office of the Courts with a description of 
the fee, how the amount of the fee was determined, and how the fee is applied.  

(f) Public notice  

The court must notify the public of any fee that it charges under this rule by providing information concerning the fee in 
a conspicuous place such as the court's fee schedule.  

(g) Procedure for adoption of fee  

If a court proposes to change any fee authorized under (b) that it is already charging or to charge any new fee 
authorized under (b), the court must follow the procedures for adopting or amending a local rule under rule 10.613 of 
the California Rules of Court.  

(Subd (g) amended effective January 1, 2007; previously amended effective July 1, 2006.) 

Rule 10.815 amended and renumbered effective January 1, 2007; adopted as rule 6.712 effective January 1, 2006; previously 
amended effective July 1, 2006. 
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                               1 Memo, at p. 6 

 
August 22, 2011 

 

DRAFT 

 

MEMORANDUM 

 
 
To: Curtis L. Child, Director, Office of Governmental Affairs, Administrative Office 
of the Courts (AOC); Ronald G. Overholt, Chief Deputy Director, AOC; Mary 
Roberts, General Counsel, AOC 
 
From: The Bar Association of San Francisco (BASF); Priya S. Sanger, BASF 
President, Wells Fargo Bank, Legal Department; Kelly M. Dermody, BASF 
President-Elect, Lieff, Cabraser, Heimann & Bernstein, LLP; Christopher Kearney, 
BASF Treasurer, Keker & Van Nest LLP; Stephanie Skaff, BASF Secretary, Farella 
Braun + Martel LLP; Merri Baldwin, BASF Director, Chapman, Popik & White LLP; 
Daniel Burkhardt, BASF Executive Director; Stuart Gordon, Gordon & Rees LLP; 
Therese Stewart, San Francisco City Attorney’s Office; Blanca Young, Munger, 
Tolles & Olson LLP 
 
Re: Trial Court Funding 
 
Subject: Response to August 18, 2011 Memorandum from the General Counsel’s 
Office of the Administrative Office of the Courts 
 
 We write in response to the August 18, 2011 memorandum from the 
Administrative Office of the Courts’ Office of General Counsel analyzing whether the 
Judicial Council has the power to authorize an appearance fee for case management 
conferences in complex civil cases (the “Memo”).  Given the emergency facing our 
courts, we appreciate the prompt response from the General Counsel’s Office.  
However, we respectfully disagree with the Memo’s conclusion that the Judicial 
Council “probably cannot approve the proposed fee.”1  Although, as the Memo points 
out, the legislature can and should play a significant role in assisting San Francisco 
Superior Court and other courts in financial distress, the Judicial Council is both 
empowered and obligated to ensure funding for and access to the State’s courts.  As 
detailed below, we continue to believe that it is well within the Judicial Council’s 
authority to approve the proposed fee, and we urge the Judicial Council to do so 
without delay.  Access to justice will be denied to countless civil litigants unless the 
Judicial Council acts to implement a stop-gap measure to help the courts meet critical 
short-term needs while a legislative solution is being pursued.   
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Government Code Section 70631 Empowers the Judicial Council to Approve Fees Not 

Prohibited or Authorized by an Existing Statute or Rule 

 
 The Memo acknowledges that under Government Code Section 70631, an appearance fee 
for case management conferences in a complex case could be charged “in the absence of a statute 
or rule authorizing or prohibiting” such a fee.1  The Memo concludes, however, that the Judicial 
Council “probably cannot approve the proposed fee”2 because the legislature “addressed the 
subject of complex case fees in Sections 70630(a)(1) and 70616,” and prohibited a filing fee for 
case management conference statements in Section 70617(b)(3).3 
 
 Respectfully, these provisions pose no barrier to the Judicial Council’s authority.  Under 
Section 70631, the Judicial Council may not authorize a fee if an existing statute or rule (1) 
“authoriz[es]” (2) or “prohibit[s]” (3) a fee by the superior court for the “particular service or 
product” in question.4  The Judicial Council’s power to authorize a fee for a “particular service or 
product” related to complex cases, such as appearances at case management conferences, is not 
constrained simply because the legislature “has addressed the subject of complex case fees”5 
generally in the Act.  Nor is it limited just because the legislature has prohibited a fee for a 
“closely related”6–but distinct–service. The legislature must have authorized or prohibited a fee 
for the “particular service”7 at issue.  
 
 The legislature has not authorized or prohibited a fee for appearing at case management 
conferences in a complex case, including in either of the two provisions cited in the Memo: 
Government Code Section 70603(a)(1) and Government Code Section 706017(b)(3).  We discuss 
each in turn below. 

2 Gov. Code § 70631; Memo, at p. 3 

3 Memo, at p.6 

4 Memo, at p. 4 

5 Gov. Code § 70631 (emphasis added).  Section 70631 provides in full:  

In the absence of a statute or rule authorizing or prohibiting a fee by the superior court for a 
particular service or product, the court may charge a reasonable fee not to exceed the costs of 
providing the service or product, if the Judicial Council approves the fee.  The fee shall be 
distributed to the court in which it was collected. 

6 Memo, at p. 4 

7 Memo, at p. 6 

8 Gov. Code. 70631 

 



 

Government Code Section 70603(a)(1) Does Not Prohibit Additional Fees In Complex Cases   
 
 Section 70603(a) provides, in full: 
 

(a) Except as provided in this section, the fees charged for filings and services 
under this chapter are intended to be uniform statewide and to be the only 
allowable fees for those services and filings. The only charges that may be added 
to the fees in this chapter are the following: 
 
(1) In a complex case, the fee provided for in Section 70616 may be added to 

the first paper and first responsive paper filing fees in Sections 70611, 70612, 

70613, and 70614. 
 
(2) In an unlawful detainer action subject to Section 1161.2 of the Code of Civil 
Procedure, a charge of fifteen dollars ($15) as provided under that section may be 
added to the fee in Section 70613 for filing a first appearance by a plaintiff. 
 
(3) In Riverside County, a surcharge as provided in Section 70622 may be added 
to the first paper and first responsive paper filing fees in Sections 70611, 70612, 
70613, 70614, 70650, 70651, 70652, 70653, 70655, and 70670. 
 
(4) In San Bernardino County, a surcharge as provided in Section 70624 may be 
added to the first paper and first responsive paper filing fees in Sections 70611, 
70612, 70613, 70614, 70650, 70651, 70652, 70653, 70655, and 70670. This 
paragraph applies to fees collected under Sections 70611, 70612, 70613, 70614, 
70650, 70651, 70652, 70653, 70655, and 70670, beginning January 1, 2006. 
 
(5) In the City and County of San Francisco, a surcharge as provided in Section 
70625 may be added to the first paper and first responsive paper filing fees in 
Sections 70611, 70612, 70613, 70614, 70650, 70651, 70652, 70653, 70655, and 
70670.8 
 

 The Memo interprets Government Code Section 70603(a)(1) to mean that “unless another 
fee is authorized in the [Uniform Civil Fees Act],” “the only additional fee that may be charged in 
a complex case is the fee authorized by Section 70616,”9 which allows a complex case fee to be 
added to the filing fees for first papers applicable to all civil cases. 

9 Gov. Code § 7063(a) (emphasis added) 

10 Memo, at p. 3 (emphasis added) 



Section 70603(a)(1), however, simply limits the charges that can be added to first paper 
and first responsive paper filing fees (set forth in Sections 70611, 70612, 70613, and 70614) in a 
complex case.  As the plain language and the overall statutory scheme reflect, Section 
70603(a)(1) does not prohibit fees for other filings and services in complex cases, such as 
appearances at case management conferences.   
 
 Section 70603(a) does two things.  First, it sets forth a general rule that the fees in the 
Uniform Civil Fee Act are “uniform” and exclusive, i.e. “the only allowable fees for those 
services and filings.”  Second, it carves out exceptions to those rules in the numbered sub-
sections, which allow certain specified fees to be “added to” the fees authorized “in this chapter.”   
 
 Section 70603(a)(1) creates such an exception “in complex cases,” for which it authorizes 
an initial complex case fee, set forth in Section 70616, to be “added to” the usual first paper and 
first response paper filing fees charged in all civil cases under the Act.  All Sections 70603(a)(1) 
and 70616 do, in other words, is authorize higher filing fees for the first paper a party files in a 
complex case.  Neither provision says anything about charging fees in a complex case for services 
and filings other than those related to the first papers filed with the court.  They certainly do not 
impose a blanket prohibition on all additional fees in complex cases.  As the statutory scheme 
makes clear, Section 70603(a)(1) is an “except[ion]” that expands–rather than limits–the fees that 
may be charged in complex cases.  
 

Government Code Section 70617(b)(3) Prohibits Only Filing, Not Appearance Fees for Case 

Management Conferences 

 
 Like Section 70603(a)(1), Section 70617(b)(3) also does not prohibit (or authorize) a fee 
for the “particular service”10 that is the subject of the proposed fee.  It provides that “there shall 
be no fee …  for filing … a civil case management statement,”11 but says nothing about charging 
fees for appearing at a case management hearing.  If the legislature intended to prohibit fees for 
appearances at case management hearings, it could easily have done so explicitly.  
 
 The Memo worries that to draw a distinction between filing fees and appearance fees 
“would elevate form over substance.”12 But there are real and meaningful differences between 
filing a civil case management statement and appearing for a civil case management conference, 
especially in a complex case.  The case management statement is filed jointly by the parties for 
the benefit of the court, to apprise the court of the status of the case and provide an outline of 
subjects to be covered at the conference.13  Because filing the case management statement is a 
service that benefits the court it makes sense that the Legislature would prohibit a fee for filing, 
 

11 Gov. Code. 70631 

12 Gov. Code § 70617(b)(3) 

13 Memo, at p. 6 

14 See CRC 3.725 (requirements for case management statements); form CM-110 (form required 
for case management statements); CRC 3.727 (subjects to be considered at the case management 
conference).  

 

 



 
 

 
the statement without prohibiting a fee for appearances at the conference itself, which is held for 
the benefit of the parties.   
 
 Indeed, case management conferences are often scheduled at the request of one or more 
parties, and in a complex case are frequently used by litigants to address developments as 
complex litigation unfolds, to advocate for structuring the litigation in a manner most 
advantageous to their cause, and to enlist the judge’s help in moving the case toward settlement, 
among other things.   
 

In short, nothing in Section 70617(b)(3) explicitly or implicitly prohibits a fee for 
appearances at case management conferences in complex cases.  
 
Authorizing the Proposed Fee is Reasonable and Appropriate in Light of the Emergency 

Facing Our Courts 

 
 Nothing in the case law, either, supports the conclusion that the Judicial Council would 
be acting outside its authority by approving the proposed fee.14  Indeed, the cases cited in the 
Memo affirm that it is reasonable and appropriate to charge civil fees in order to subsidize the 
general operation and administration of the trial courts.  See People v. Superior Court (Laff) 
(2001) 25 Cal. 4th 703, 727 (“in civil cases litigants properly may be required to pay fixed, 
incidental court fees that indirectly subsidize a portion of the cost of the judicial system”); 
Towzen v. County of El Dorado (1998) 64 Cal. App. 4th 1350, 1359 (a proper purpose of court 
fees in civil cases is to “offset the costs of services related to the administration of the superior 
courts”).   
 
 This is especially true in the face of a fiscal emergency, when the Judicial Council is 
obligated to ensure that the trial courts remain adequately funded and accessible to all citizens.  
CRC Rule 10.815(d), which implements Government Code Section 70631, explains that the 
reasonableness of a proposed fee depends on “the benefits to the court and the public from 
providing the product or service and the effects of charging the fee on public access to the 
courts.”  The proposed appearance fee is inherently reasonable since without it, public access to 
the courts will effectively be denied for most civil litigants in the city and county of San 
Francisco (and in other areas facing similar crises).  Requiring a fee for a valuable service 
provided in the litigation of complex cases can and should be used to ensure that the courts 
remain accessible to all civil litigants.   
 

The Courts Require the Judicial Council’s Immediate Assistance To Address The Current 

Fiscal Emergency 
 

As we emphasized in our memorandum of August 18, 2011, the San Francisco superior 
courts desperately need short-term relief that will allow them to raise revenue while a legislative 
solution is being pursued. 
 
 

15 Memo, at p. 5 



 
 

 
We appreciate the prompt attention that the Judicial Council and its staff have given this 

matter, and hope that the Council will approve the proposed fee after all of the details of the 
proposal–such as the amount and duration of the proposed fee–are fully formulated and 
presented.  For example, we believe that any concerns about the proposed fee court be addressed 
by (1) limiting complex appearance fees only for courts that certify need, and (2) requiring the fee 
to sunset after three years, during which the parties would jointly seek a permanent rule change 
from the legislature in connection with broader court funding reforms.   

 
Our hope is that the Council will engage with us in a dialogue about tailoring the 

proposal so that it can be adopted, consistent with the Council’s authority, to provide immediate 
assistance to courts in need while furthering our mutual objective of achieving a long term 
legislative solution to the court funding crisis.  
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