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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA, S078027

Plaintiff and Respondent, San Bernardino County
Superior Court

No. FVA 07519
V.

HOWARD LARCELL STREETER,

Defendant and Appellant.

N N N N N N’ N’ N’ N N’ N’ N’ N’

APPELLANT’S OPENING BRIEF

STATEMENT OF APPEALABILITY
This automatic appeal is from a final judgment imposing a verdict of
death. (Pen. Code § 1239, subd. (b); Cal. Rules of Court, rule
8.204(a)(2)(B).)

STATEMENT OF THE CASE
On August 28, 1997, an information was filed in San Bernardino
County Superior Court against appellant Howard Larcell Streeter, charging

him with the first degree murder of Yolanda Buttler on April 27, 1997, in



violation of Penal Code section 187, subdivision (a).! Two special
circumstances were alleged in connection with the murder: (1) that
appellant did intentionally kill Butler while lying in wait, within the
meaning of section 190.2, subdivision (a)(15); and (2) that the murder was
intentional and involved the infliction of torture, within the meaning of
section 190.2, subdivision (a)(18). (CT 55.)

Appellant was arraigned in San Bernardino County Superior Court
on August 28, 1997, and entered a plea of not guilty and denied the special
circumstance allegations. (CT 58.)

On August 10, 1998, pursuant to Penal Code section 995, the court
determined that the evidence presented at the preliminary hearing did not
support the lying-in-wait special circumstance. The complaint of May 16,
1998, was deemed to be refiled, and the matter proceeded to a preliminary
hearing on the special circumstance. The court then held appellant to
answer on the lying-in-wait special circumstance, and the information was
deemed refiled. (CT 101.)

Jury selection began on August 17, 1998. (CT 110.)

On August 27, 1998, appellant sought to obtain different counsel by
making a motion pursuant to People v. Marsden (1970) 2 Cal.3d 118. (CT

130.) On August 31, appellant withdrew his motion. Jury selection

' All statutory references are to the California Penal Code unless
otherwise noted.

2 The Clerk’s Transcript is referred to as “CT;” the portions of the
Clerk’s Transcript supplemented during record correction proceedings are
referred to as “Aug. CT”; the jury questionnaires are referred to by letter
and volume number preceding their CT page citation; the Reporter’s
Transcript is designated “RT,” and is referred to by citing the appropriate
volume and page number.



continued, and a jury was impaneled and sworn on August 31, 1998. (CT
135.)

The guilt phase of the proceedings commenced on September 2,
1998. (CT 153.) The prosecution and defense rested their cases on
September 15. (CT 171.) The following day, closing arguments were
given, followed by the delivery of jury instructions. (CT 174.)

Jury deliberations began in the afternoon of September 16, 1998.
(CT 174.) The jurors deliberated all day on September 17, 1998 (CT 177),
and resumed deliberations on September 21, when they returned a verdict of
guilty of first degree murder and found both special circumstances to be
true. (CT 180.)

On September 29, 1998, appellant requested a continuance to obtain
another attorney for the penalty phase. The request was denied, and the
penalty phase commenced with the prosecution’s presentation of evidence.
(CT 267.) On October 5, 1998, the defense presented its penalty phase case
in mitigation. (CT 270.)

The case was recessed until October 13, 1998, at which time both
sides gave closing arguments, and the jury was instructed and began
deliberations. (Aug. CT 394-395.) On October 15, the court held that the
jury was hopelessly deadlocked and declared a mistrial. (CT 286.)

On November 2, 1998, jury selection for the penalty phase retrial
commenced. (CT 329.) On that same date, appellant’s counsel moved to
be removed as attorney for appellant. Appellant then moved for substitute
counsel. (CT 331.) On November 5, a hearing was held, and the court
refused to replace counsel. (CT 337.)

Jury selection resumed on November 9, 1998. (CT 339.) The

following day, appellant filed a motion to disqualify the trial judge pursuant



to Code of Civil Procedure section 170.3. Prospective jurors were excused
until the matter was resolved. (CT 342.) On November 25, the motion to
disqualify was denied. (CT 368-369.)

A continuance of the trial was granted to January 11, 1999, without
objection, because the prosecution had yet to provide additional discovery
to the defense. The jury panel was discharged. (CT 367.)

The trial date was continued to January 19, 1999. (CT 377.)
Appellant appeared without his attorney present. He was informed that
another attorney would be standing in for his counsel for this date and for
the following day. Jury selection then began. (CT 382.) Appellant’s
appointed counsel returned on February 1, and was present for the
remainder of the proceedings. (CT 388.)

On February 1, 1999, appellant, through counsel, made a Wheeler
motion on the ground that the prosecutor was systematically excusing
African Americans from the jury panel. The court denied the motion,
stating that the defense had not established a prima facie case. (XVIII RT
1839-1844.)

The jury was selected and sworn on February 2, 1999. (CT 393.)
The penalty phase began on February 8. (CT 405.) The prosecution rested
on February 10, and the defense began its case on February 18. (CT 411,
415.) The defense rested on February 23. (CT 425.) Both parties gave
closing arguments and the jury was instructed on February 24. (CT 428.)

The jury began deliberating in the afternoon of February 24, 1999.
(CT 428.) Deliberations continued on February 25, but the jury could not
come to a unanimous verdict. (CT 462, 464.) The jury was ordered to
return on March 2. (CT 464.) On that date, the jury continued its
deliberations and returned a verdict of death. (CT 467-468.)



On April 1, 1999, the defense motion for new trial and application
for modification of the verdict of death were denied. The court then

sentenced appellant to death. (CT 568.)

STATEMENT OF FACTS

Appellant, Howard Streeter, Jr., lived with Yolanda Buttler for
almost seven years, beginning in 1991. (VIII RT 860.) They had a son
together named Howie. (VIII RT 760.) Also living with them were
Buttler’s son, Patrick Myles, her daughter, Lawanda, and her niece,
Shavonda. (/bid.) Streeter loved the children, and was particularly devoted
to his son, Howie. (IX RT 834, 850-851.)

The relationship between Streeter and Buttler began to fall apart, and
in early January 1997, after an incident which resulted in Buttler seeking a
restraining order against Streeter (see Claim V), Buttler and the children
moved away without telling Streeter they were leaving. He came home
from work and they were gone. The television, furniture and clothes were
also taken. (VIIIRT 762; IX RT 862-868; X RT 974-975, 994-997.)

Streeter was upset and shocked that Buttler left. (IX RT 869.) He
drank and used drugs. (IX RT 870.) Streeter contacted Buttler’s siblings
and demanded to know where she and their son had gone. None of them
would tell him, and in his increasing frustration, he continued to call them,
broke one brother’s car window, and threw a rock through the window of
another brother’s house. (IX RT 872-873, X RT 1024-1025.) According to
their testimony, he also threatened them. (X RT 1009-1011, 1030.)

Streeter was ultimately arrested for this conduct and served approximately



30 days in jail. (IX 876-877.)> When he was released, on February 28,
1997, he had lost his apartment and was forced to live out of his car or with
his parents and sister, and he sometimes slept in the park. He was
extremely lonely and depressed. (IX RT 833-834, 879.)

After about two weeks, Streeter finally discovered where Buttler and
the children were staying, and he called Buttler telling her he loved her and
wanted her back, and that he wanted to see his son Howie. A visit was
arranged and it proceeded without incident. (VIII RT 763, 882-885.)
Streeter and Buttler set up another visit two or three weeks later. They
agreed to meet in front of the Chuck E. Cheese Restaurant, which was
located in a shopping mall in Fontana, on April 27, 1997. (VIII RT 756,
764, 886.)

Streeter became increasingly upset and agitated as he waited for
Buttler in the parking lot of the Chuck E. Cheese, believing she was not
coming. (IX RT 891-892.) As explained in detail below in Claim VI, when
she finally did arrive, Streeter took his son Howie and headed toward his
own car. Buttler followed him, and after an argument escalated into a
physical altercation, Streeter poured gasoline on Buttler and lit her on fire,
causing her death.

According to the defense, this was a domestic dispute that spun out
of control. Streeter admitted to having committed the lethal acts but denied
the prosecutor’s theory that they were the culmination of a premeditated and

deliberate plan to kill and inflict extreme pain. Streeter was tearful during

3 Appellant pleaded guilty to one felony count of assault with a
deadly weapon based on this conduct. (§ 245(a)(2).) This conviction was
introduced by the prosecutor in aggravation at the penalty phase. (XIX RT
1935.)



his testimony and asked for forgiveness. (IX RT 897-898.)

At the penalty phase retrial, the prosecution presented evidence of
the homicide. (XIX 1987-2003 [Jeff Boyles, firefighter at scene], XX RT
2045-2070 [police officers]; RT 2069 [stipulated testimony of Shavonda
Buttler]; RT 2071-2080 [Patrick Myles]; RT 2095-2117 [Dr. David Vannix,
burn doctor]; XXI RT 2174-2187 [Edward Jasso, witness].) Its case in
aggravation centered on the circumstances of the crime, including victim
impact evidence. (XIX RT 1950-1952 [Buttler’s daughter Lawanda]; 1971-
1976 [Buttler’s brother Rallin]; 2019-2022 [Buttler’s brother Victor], XX
RT 2087-2093 [Buttler’s sister Belinda]; RT 2132-2142 [Buttler’s sister
Lucinda]; RT 2196-2198 [Buttler’s mother Maria].) Also presented by the
prosecution was evidence of the incident which led to Buttler seeking a
restraining order (XIX RT 1937-1949, 2016-2017), and Streeter’s efforts to
locate his wife and son, referred to above, which led to his conviction for
assault with a deadly weapon. (XIX RT 1957-1971, 2005-2016, 2124-
2131.) The only other evidence introduced by the prosecution was an
incident in which Streeter shot a gun through the window of a house after a
dispute. (XXIRT 2164-2172,2190-2195.) This resulted in a misdemeanor
conviction for shooting into an inhabited dwelling. (See Claim XX.)

The case in mitigation was primarily presented through Streeter’s
own testimony. He testified about his background, his relationship with
Buttler, the events leading to her death, and the other aggravating incidents.
(XXII 2318-2375 [direct], 2390-2478 [cross], 2511-2526 [redirect], 2526-
2549 [recross], 2550-2558 [further redirect].) In addition, there was brief
testimony by appellant’s mother (XXII RT 2296-2309), and by a neighbor
who testified to Streeter’s attentiveness to the children when Streeter and

Buttler were living together. (XXII RT 2310-2317.)
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CLAIMS
RIGHT TO COUNSEL AND RIGHT TO JURY ISSUES
I

THE TRIAL COURT REFUSED TO GRANT APPELLANT’S
REQUEST FOR NEW COUNSEL DESPITE AN UNDISPUTED
IRRECONCILABLE BREAKDOWN IN THE ATTORNEY-CLIENT
RELATIONSHIP

A. Introduction

It is essential in a capital case that counsel “make every appropriate
effort to establish a relationship of trust with the client,” “maintain close
contact with the client,” and “engage in an interactive dialogue with the
client.” (Guidelines for the Appointment and Performance of Counsel in
Death Penalty Cases (2003) (hereafter “ABA Guidelines”), Guideline 10.5,
reprinted in (2003) 31 Hofstra L. Rev. 913, 1005-1011.) Throughout
critical stages of the proceedings in this case, Robert Amador, Streeter’s
appointed lawyer, disregarded these fundamental requirements. Amador’s
repeated failure to communicate with his client, together with the lackluster
nature of his representation and his close personal relationship with the
prosecutor (e.g., XI RT 1089 [“The prosecutor and I are friends™]),
ultimately led to a breakdown in the attorney-client relationship. This
breakdown became irrevocable when, after the mistrial at the penalty phase,
Amador went on vacation to Reno without first meeting with Streeter to
explain to him the significance of such a critical event in the case. After
two weeks of unsuccessful efforts to contact Amador, Streeter reached out
to another attorney for an explanation as to the impact of the mistrial.
When Amador learned of this contact, his response was to seek to withdraw
on the ground that another attorney was interfering with his representation.

Streeter soon joined in the request for new counsel. At that point, Streeter,



Amador, and Chuck Nacsin, the attorney appointed to represent appellant
for the Marsden proceedings, all agreed that appellant’s relationship with
his counsel had become irreparably damaged.

The court denied Amador’s request to withdraw and appellant’s
request for new counsel. The court unreasonably minimized the importance
of communication between an attorney and client in a capital case, and
erroneously laid the blame for any problems on appellant, despite
uncontroverted facts demonstrating that it was counsel’s conduct which led
to the insoluble problems between them. The court blithely dismissed the
undisputed actual breakdown of the relationship as merely a breakdown of a
“personal relationship.” Instead, the court applied what it called an
“objective” test and, relying on its belief that counsel was a good lawyer
who had been doing a competent job, denied the motion.

The court’s denial of appellant’s request for new counsel at the
penalty phase violated state law as well as the Sixth, Eighth and Fourteenth
Amendments to the federal Constitution and their state constitutional
analogs. Reversal of appellant’s death sentence is therefore required.

B. Summary of Proceedings

Robert Amador was appointed to represent appellant on May 16,
1997. (CT 22.) As soon became clear, Amador was far from the zealous
advocate a defendant on trial for his life would expect to have.

For example, at the preliminary hearing, Amador stipulated to the
introduction of evidence, essentially conducted no cross-examination, and
raised no objections. (1-A RT 16-36.) As was later revealed by the
prosecutor during a challenge to the sufficiency of one of the special
circumstances:

The Court should understand that the morning



we did this preliminary, Mr. Amador was late to
trial in central and wanted us to speed through
the preliminary and so I accommodated him
instead of putting on some additional evidence .
.. I rushed the preliminary through for the sake
of counsel’s calendar . . . .

(IRT 34.)

Amador did not file written opposition to the motions filed by the
prosecution. For example, on August 14, 1998, the prosecutor filed the
People’s Motion to Introduce Evidence of Deceased Victim’s Statements.
(CT 103.) This motion sought the introduction of the victim’s application
for a restraining order against appellant. As noted in Claim V, this evidence
played a central role at both the guilt and penalty phases of the trial.
Nevertheless, the defense failed to file a written response to the motion.
Amador apologized to the court for failing to do so, and explained that he
had been “a little busy.” (III RT 203.) Amador was clearly unprepared to
argue the motion and relied on an argument based on a misunderstanding of
the relevant statute. (III RT 204-207.) After the court granted the
prosecutor’s motion to introduce this evidence, counsel expressed surprise
and indicated he might need a continuance to investigate the information
despite the fact, as the prosecutor stated, counsel had been given notice of it
months prior. (III RT 212-213.)

During jury selection, after the first twelve jurors were called to the
jury box, and after some preliminary questions by the court, Amador
addressed the jurors. (IV RT 310.) His discussion with the prospective
jurors of the issue of race was remarkable in its ineffectiveness for
discerning the presence of racially biased jurors:

I’'m going to ask you all as a group, so anybody
that has a problem — remember, these questions
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are not right or wrong. They don’t have right or
wrong answers. You know, you have your own
feelings and that’s the way we are. That’s the
way we all are. We have our own feelings and
beliefs, and so while we’re here, we just want to
know how you feel. []] For instance, my client,
you see, is a black man, an African American,
and we know there are some people who are
prejudiced against minorities, especially blacks.
And if anybody has something that bothers them
about this — I can’t say whether you’re
prejudiced or discriminatory, whatever it is —
would you be fair and set that prejudice aside if
you have any? Would you do that for this trial?
Everybody say yes? [Multiple jurors answered
in the affirmative] Okay. Good. Because if
you're selected, you’re going to be performing a
very important job, mission, task, whatever.
Okay. You all, I'm sure, understand that now,
right? You all can be fair in this case.

(IV RT 311.) This exchange could hardly be reassuring to an African
American capital defendant.

Through the course of the trial, defense counsel, rather than
subjecting the prosecutor’s case to adversarial testing, stipulated to an
extraordinary amount of evidence. (See, e.g., VIRT 554; VII RT 702, 709,
738; VIII RT 743, 754-759, 767-774.)

In addition to his rather tepid performance throughout the trial, one
of counsel’s major failings, and the primary cause of the difficulties he had
with Streeter, was his unwillingness to meet with and talk to his client.

As records substantiate, Amador failed to communicate with Streeter in any
meaningful way prior to trial, having visited with him at the jail on May 21,
1997, shortly after his appointment, and only four other times over the

course of more than a year: on July 14, 1997, April 22, 1998, August 4,
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1998, and August 11, 1998. (CT 495.)

On August 27, 1998, at the time of jury selection, Streeter filed his
first Marsden motion. (IV RT 272.) Streeter stated as follows: “I feel I am
not being represented to the fullest and like to have other representation.”
(Ibid.) Streeter complained that Amador was not communicating with him:
“[N]othing is being said to me or how the case is going or what is going to
happen. Or, you know, I haven’t been told anything. And the only thing
I’ve been told —.” (IV RT 273.) At that point, the prosecutor — not
appellant’s counsel — suggested that this discussion might involve
privileged matters and that the prosecutor should be excused. (/bid.)

An in camera hearing was held during which the court asked Streeter
to be more specific in his complaints about counsel. Streeter complained
that Amador had not talked to him about the defense, had not shown him
police reports or any other discovery, and had not talked to him about the
case or his life. (Sealed RT 275.) Streeter then pointed out that Amador
did not appear to be prepared to respond to motions filed by the
prosecution, citing specifically to the People’s motion to introduce the
victim’s statements for which counsel stated he had not had time to prepare
aresponse. (Sealed RT 276.)

Despite the specificity of appellant’s complaints, the court asked for
more:

Can you tell me specifically what you would
like Mr. Amador to do that he hasn’t done?
Specifics. Factually. Specifics. Not
conclusions. Not feelings. Not gut feelings.
Not what you think is happening. But factually,
can you tell me what you would like Mr.
Amador to do?

(Sealed RT 276.)

12



Streeter responded that he just told the court his concerns and
reiterated that he wanted counsel to act like an advocate by more vigorously
opposing the prosecutor’s motions. The court took the matter under
submission. (Sealed RT 277, 278A.)

The court informed Streeter that it was searching for an attorney to
talk with him, stating:

I’m not going to relieve Mr. Amador. Frankly,
I’ll suggest you have not yet at this point
convinced me that there is a reason. But before
I go any further with deciding what to do,
you’re going to have the opportunity to talk to
another lawyer, not Mr. Amador.

(IVRT 355.)

Chuck Nacsin was appointed as independent counsel for Streeter for
purposes of his Marsden motion. Nascsin met with Streeter at the jail on
August 28, and they talked for over an hour. After Nacsin left, Amador met
with Streeter. At a hearing on August 31, Streeter stated that he wished to
withdraw the motion, saying that after talking with Amador, he believed his
problems and concerns had been resolved. (Sealed RT 359-360.)

The trial court then offered appellant its opinion about counsel’s
obligation to communicate with him in the future, stating — contrary to
professional norms — that it was appropriate for counsel in a capital case not
to be in communication with his client:

I have sat on that bench and I’ve heard many
death penalty cases and I’ve had all kinds of
lawyers in here defending those kinds of cases,
and lawyers have a different way of working. |
realize the concerns of the client, because he is
the one that is in jail. He is the one whose life
is on the line, and he is the one going to suffer
the consequences . . . But lawyers work

13



different ways. Some of the best lawyers in the
world that I know of hardly ever spoke to their
clients, because they knew what they were
doing and they had their plan, their trial tactics
worked out, and they did it, and it was to the
benefit of their client. []] And I realize this may
be dissatisfying to the client, because he’d like
to sort of know what is going on and I can
understand that . . . Well, there are attorneys, for
whatever reason, think they need to be in
constant communication and hold the hand of
their clients, and that is okay too. I’'m just
telling you that different lawyers have different
styles.

(Sealed RT 361.)

Streeter responded: “This is all new to me, and after talking to my
attorney, I understand what he is doing, and I — like I said, I withdraw my
Marsden motion and thank the Court for listening to me and hearing me
out.” (Ibid.)

The court reassured appellant that “Mr. Amador is a very qualified
lawyer, been in this courtroom many times and handled many cases of this
equal severity. And I have full confidence and I can assure you, sir, I don’t
want a retrial or mistrial or appeal or anything else on this matter any more
than anybody else, and I want to see that you are tried fairly and squarely
and, I believe me, you will get a fair trial in this courtroom.” (/bid.)

The case then proceeded to trial. Streeter was found guilty with two
special circumstances on September 21, 1998. (CT 180.) On September
29, 1998, when the penalty phase was scheduled to begin, appellant again
expressed his displeasure with counsel. Counsel informed the court that his
client was intending to disrupt the proceedings unless he was permitted to

put his concerns about the case and counsel on the record. Streeter denied
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this, and claimed that he merely wanted to put something on the record and
that his lawyer told him to wait until after he was sentenced. Streeter had
replied that at that point it would be too late. (XII RT 1155.)

Streeter continued to discuss his communications with counsel in the
presence of the prosecutor without his counsel suggesting that the
prosecutor be excused. Streeter complained about various aspects of
Amador’s representation, and continued to express his frustration with
Amador’s failure to communicate with him. (XII RT 1155-1158.) In this
regard, it should be noted that after Amador’s visit with Streeter on August
28, 1998, after which Streeter withdrew the first Marsden motion, Amador
visited Streeter only one more time at the jail, on September 4, 1998. (CT
495.)

Streeter asked to waive time for the penalty phase while he sought to
obtain another attorney. The court then asked if Streeter had been talking
with another lawyer, and Streeter said that he had met with an attorney
named Karlson. The court denied the motion for continuance. (XII RT
1160-1161.)

The penalty phase began on September 29, 1998. On October 15,
the court determined that the jury was hopelessly deadlocked and declared a
mistrial. (CT 286.)

On November 2, 1998, jury selection for the penalty phase retrial
began. (CT 329.) Between the time of the hung jury and the beginning of
the retrial, counsel never met with his client despite repeated requests, and
therefore left Streeter completely in the dark with regard to the status of the
case. After Streeter was unable to reach Amador to get an explanation of
what was going to happen, he sought advice elsewhere, an act which

ultimately resulted in the complete breakdown of the attorney-client
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relationship. Amador sought to withdraw and Streeter joined in the request.
(CT 331.)
Amador stated in open court as follows:

I think it has come to the point where I am
going to ask the court to be relieved. The
reason | am asking the court to be relieved is
because I’m getting interference from another
lawyer by the name of Karlson. [{] My client
won’t tell me what is going on and he continues
to visit my client in jail. And I don’t know why
nobody will tell me why. I don’t like somebody
looking over my shoulder. It makes me
nervous. This is not a Keenan type of trial. 1
didn’t ask for a second lawyer. And this makes
me very uncomfortable.

(XIV RT 1375-1376.)

Then, in another example of a shocking breach of loyalty, the
prosecutor, who should not have even been present at this hearing, stated
that Amador had asked him to run the jail visiting log to find out who was
visiting his client “because we had heard rumors from other people in town
that there were some L.A. lawyers that were getting themselves involved in
this case and so on regarding potential claims of ineffective assistance. So I
ran the jail logs and provided copies of the summaries thereof to Mr.
Amador. And, indeed, Mr. Karlson has continued to visit the defendant.”
(XIV RT 1376.)

The records showed there were no “L.A. lawyers” involved, but that
Karlson, a local attorney (XII RT 1161), did visit Streeter several times
during the guilt phase trial, including twice immediately after the guilt
phase verdicts. He had visited appellant only once over the past month, on

October 28, 1998. (CT 495.)
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In any event, the prosecutor continued to speculate about “L.A.
attorneys” who “love to pounce on trial attorneys and criticize their
performance” and that “it appears from what I’m hearing that this is going
on right at the moment and I am also concerned about making sure Mr.
Amador’s concerns are taken care of.” (XIV RT 1376-1377.)

The court, like the prosecutor, seemed far more concerned with the
trial attorney’s feelings than with appellant’s rights. The court chastised
Streeter as follows: “I am very concerned. Mr. Amador is a very
competent attorney and I don’t know who is telling you otherwise, they are
all wet. And I will not stand and tell you — I will not stand for somebody
interfering with Mr. Amador’s representing you during this trial.” (XIV RT
1377.) The court stated it intended to order Karlson to appear in court to
explain what has been going on, and to order him not to interfere with “Mr.
Amador’s trial of this case in any fashion.” (/bid.)

Since neither the court nor counsel asked for his version of events,
Streeter asked if he could address the court. He then explained his
relationship with Karlson, which as will be seen, was subsequently
confirmed by Karlson:

I don’t know what the District Attorney getting
his information from. I don’t know where my
attorney is getting his information from. Mr.
Karslon have came and see me. He come to the
jail, visit the other inmates at the jail. []] Also,
he haven’t talked to me about — we haven’t
talked about him about taking over my case or
nothing like that or even coming in and
interfering with my attorney. [4] Mr. Karlson is
not interfering with my attorney, not looking
over my attorney’s shoulder. All he do is
coming to the jail, sees me, talks to me. I was
introduced to Mr. Karlson by a good friend of
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mine, inmate at the jail, and just came to talk to
me. Not really about my case. Just pulled me
out and talked to me. He already told me
nothing he can do for me on my case. [{] I
asked him. I talked to him about my case. He
told me nothing he can do for me on my case
until after my case is over with. And like I said,
after my case is over with and after the penalty
phase is said and done, then I can pick and
choose whoever [ want to hire for an attorney.

(XIV RT 1379.)

Streeter asked that counsel be relieved given that counsel did not
want to represent him: “I feel very strongly, the same way my attorney feel.
I feel like he don’t want to represent me and I don’t want him to represent
me in the penalty phase. So if he want to be relieved that would be
perfectly all right with me.” (XIV RT 1382.)

The court stated it still wanted to hear from Karlson under oath.
(XIV RT 1379.) Amador clarified that he only wanted to be relieved if he
continued to feel that other attorneys were interfering with his
representation. The court reassured Amador that such interference would
stop and that Amador was not going to be relieved. (XIV RT 1382.)

The prosecutor then suggested that perhaps the court should hold a
Marsden hearing, to which defense counsel agreed. (/bid.) After the court
stated it was disinclined to hold such a hearing, the prosecutor urged the
court to do so in order to protect the record. In a further indication of the
close relationship between the defense counsel and prosecutor, the
prosecutor admitted that he alerted Amador to some off-hand comments
made during the trial by appellant’s sister to a deputy D.A. who happened to
be in court that the family was upset with Amador’s representation and

asked what they could do about it. The prosecutor then stated — without any
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factual support — that he believed that “things are afoot and there are
problems going on. And I just think that in an abundance of caution we
ought to have somebody look into it.” (XIV RT 1384-1385.)

The court agreed to contact attorney Nacsin to consult with Streeter
to determine whether another Marsden hearing was warranted. (RT 1384.)
The court assured appellant that his attorney was doing “a hell of a job.”
(Ibid.)

On Wednesday, November 4, 1998, a hearing was held. Present
were Streeter, Amador, Nacsin and Karlson, as well as the prosecutor.
After summarizing the prior proceedings, the court asked Amador if he had
anything additional to add. Amador stated:

Nol,] other than the fact that there was several
visits [by Karlson]. And if Mr. Karlson is not
advising him or — or something like that, I don’t
know why so many visits were necessary. Some
of these visits occurred after the penalty phase,
after the hung jury. And my client doesn’t want
to tell me anything. He just says — he just says
nothing to him. So I guess therein lies the
breakdown. And I don’t know what caused it,
but — I am unable to communicate.

(XV RT 1413)

At this point, the prosecutor — not defense counsel — stated that he
should probably not be present for these proceedings, and excused himself.
(XV RT 1413-1414.)

An in camera hearing was then held in which Karlson was placed
under oath. The court noted that the record reflected three visits from
Karlson to Streeter at the jail: September 22 and 23, 1998, after the guilt
phase verdicts, and a third visit on October 28, 1998, two weeks after the

penalty phase mistrial. Karlson confirmed Streeter’s earlier account of their
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contacts: that Streeter asked to speak with him after the jury deadlocked at
the penalty phase because of some “deep concerns he had about his future,”
but that Karlson told him he could not give him advice until after the
conclusion of his trial. (Sealed RT 1417.) Karlson explained that he met
with Streeter personally because, given the emotional nature of a death
penalty case, he believed that he needed to explain to him in person rather
than over the telephone, that he could not help or interfere in any way.
(Ibid.) Karlson further explained — consistent with Streeter’s remarks —
that any additional times he saw Streeter were brief visits when he was
already at the jail seeing other clients. (Sealed RT 1418.)

The court asked Nacsin, who had spoken to Streeter, to report his
findings. Curiously, Amador objected, stating that if this were a Marsden
hearing he would object to what his client told Nascin. The court replied
that this was not a Marsden hearing. (Sealed RT 1421.) Nacsin then stated
as follows: “My feeling after talking with Mr. Streeter for quite some time,
there’s been a breakdown in the relationship between he and Mr. Amador.
And at this point in time I think there is a need for a Marsden hearing, so
that the Court can decide, based upon what Mr. Streeter tells the Court,
whether or not to grant that motion.” (/bid.) Nacsin agreed to represent
appellant for the Marsden hearing and stated his willingness to represent
appellant at the penalty phase if the Marsden motion was granted. (Sealed
RT 1422.)

The court agreed to schedule a Marsden hearing. The court
cautioned Streeter that it did not want to provide him with any “false hopes”
that Amador was going to be relieved, and attempted to convince Streeter
that Amador had done an excellent job in representing him. (Sealed RT

1422-1423.) Showing complete disregard for the undisputed facts that there
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had been no interference by outside counsel and that Streeter had merely
been reaching out to another attorney because of the lack of communication
from his own lawyer, the court warned him that it “cannot abide with
continual interference with somebody trying to represent you, if you are
constantly out there talking to other lawyers for whatever reason. The
appearance of that happening is enough to discourage counsel trying to
represent you.” (Sealed RT 1423.) The court then told Streeter that it had
ordered Karlson to have no further contact with him. (/bid.)

The Marsden hearing was held on November 5, 1998. Streeter was
questioned under oath by Nacsin. He explained that he lost all confidence
in his counsel after his counsel asked to be relieved. In addition, on several
occasions during the guilt phase, he had asked Amador to investigate
certain things which Amador said he would do but never did. He also
believed that Amador was not adequately prepared for trial. (Sealed RT
1439.)

Streeter then explained why he withdrew his earlier Marsden motion
which, as noted above, was made prior to the commencement of the guilt
phase, after Amador had spoken with him:

Mr. Amador came to the jail . ... We talked
and he assured me that things would be a lot
better, that he had stuff up his sleeve he was
going to bring out. And I took his word and I
assumed that things would you know, kind of
like would be better. I felt he probably do a
better job in representing me. And as the trial
continued to went on, it continued to go the
same way it was going in the beginning. Like,
he showed me no more interest than when he
did the first time. Had Mr. Amador given me
100 percent, no matter how the outcome would
have came, I would have been satisfied with
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that. Ijust wanted him to give me 100 percent.
(Sealed RT 1440-1441.)

Streeter explained what really damaged his relationship with counsel
was counsel’s lack of communication after the jury deadlocked at the
penalty phase, which also explained why he tried to talk with Karlson.
Streeter stated that after the judge dismissed the jury, he, quite
understandably had questions: “I had stuff in my mind, [racing] through my
mind 100 miles an hour. I needed somebody to talk to.” (Sealed RT 1441.)
He called the defense investigator and told him he needed to speak with
Amador, and was told that Amador was in Reno. The investigator agreed to
tell Amador that Streeter wished to speak with him. (Sealed RT 1442.)
After four or five days, he called Mrs. Amador, and told her he needed to
talk with Amador. He told her: “there is questions I want to ask him
concerning the deadlock issue and what is going to happen next. And what
is going to happen next.” (/bid.) Amador, however, did not come to see
him during this time period. (/bid.) Streeter explained that he only
contacted Karlson because he had questions about his case and he was
unable to reach his lawyer. Karlson told him to contact his lawyer. (Sealed
RT 1443))

The court asked Streeter what his feelings were about Amador’s
motion to be relieved. Streeter’s response evidenced the breakdown in the
relationship: “My feelings about that was Mr. Amador really didn’t want to
continue to represent me, because I felt like even if I was talking to Mr.
Karlson, that if Mr. Amador was doing the job that he was supposed to be
doing, he wouldn’t worry about what I was saying to Mr. Karlson or Mr.
Karlson saying to me.” (Sealed RT 1443.) Streeter stated that he had “lost

all faith and confidence in Mr. Amador. I feel like now I am not going to
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be given a fair trial in the penalty phase.” (Sealed RT 1444.) Streeter also
stated that there had not been much communication from the beginning of
their relationship and now there was no communication: “There’s no
communication there. We don’t even see each other, don’t talk about the
case. We don’t talk about my future. We don’t talk about anything. There
is nothing there and to go through a death penalty case?” As a result, he
asked the court to relieve Mr. Amador. (Sealed RT 1445.)

Amador then testified. He agreed that “the attorney-client
relationship has broken down sufficiently enough to have me relieved,”
stating there had been “irreparable harm.” (Sealed RT 1446-1447.)
Paradoxically, Amador then said that he could still try the case “because I
have got all the information that I had before in the guilt and the penalty
phase.” Amador, however, unequivocally stated that he no longer wished to
represent appellant. (Sealed RT 1447-1448.)

Despite the evidence in the record that the genesis of the problems
between attorney and client was Amador’s failure to communicate with
Streeter, particularly after the jury deadlocked and a mistrial was declared,
the court focused on Streeter’s alleged lack of cooperation and failure to
communicate with his counsel, asking Amador as follows: “[I]f Mr.
Streeter were to recognize that yoﬁ are with him to the bitter end, or the
good end, as the case may be, and he was counseled to cooperate with you,
to communicate with you, would you in your professional capacity be able
to cooperate with him?” (Sealed RT 1449.) Amador agreed. (/bid.)

Nacsin, who represented appellant for the Marsden proceedings was
permitted to make a statement in which he made clear the serious nature of
the breakdown in the attorney-client relationship:

It appears to me that on both sides of this, the
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relationship has broken down. Even though Mr.
Amador acknowledges he would try his best and
he would try to be professional, it is clear at this
point in time he doesn’t really want to represent
Mr. Streeter. He said that. [{] I think Mr.
Streeter at this time doesn’t want Mr. Amador
to represent him. [{] And it seems to me these
two people have to get along in this particular
case. Especially if you don’t believe your client
and still trying to be professional and your client
doesn’t like you, it is going to come out and it is
going to show. [] Now, how that may affect the
verdict, who knows, one way or the other, in all
honesty. But it affects this relationship.

(Sealed RT 1450.)

The court denied the motion. The court framed the issue as whether
there was a conflict that “objectively is going to affect the representation
that Mr. Amador gives to Mr. Streeter and will affect the outcome of the
trial.” (Sealed RT 1450-1451.) In doing so, the court discounted
Amador’s role in the breakdown of the relationship, and dismissed the
importance of attorney—clienf communication. The court focused instead on
the fact that Streeter had lost confidence in his counsel because his counsel
asked to be relieved. (RT 1451.) As Streeter clearly explained — and
attorney Karlson confirmed — the underlying reason for the breakdown in
the relationship was that his lawyer failed to talk with him during a time
when communication was critical.

The court sympathized with Amador, explaining that it was
reasonable that he became upset when he learned that Streeter was
consulting another lawyer. While the court conceded that this may not have
been what Streeter actually had been doing, it noted that Amador did not

know that. “All he knows is that some other lawyer was coming to see you
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on a fairly regular basis as established by the evidence from the jail visits.”
(Sealed RT 1451-1452.)

The court further stated that Streeter’s general complaints about
things that Amador failed to do lacked specificity. With regard to the
complaint that counsel did not seem prepared, the court explained this away
by saying that “lawyers have different styles.” (Sealed RT 1452.) The
court stated that Amador “is a good lawyer, been around this courthouse a
long time.” He has a “laid back, relaxed atmosphere or attitude, because
that is his style of trying a lawsuit.” (Sealed RT 1452-1453.) The court
defended counsel’s performance in this case and when Streeter tried to
interject, the court would not let him. (Sealed RT 1453.)

Finally, the court addressed Amador’s failure to talk to Streeter after
the penalty phase mistrial. The court stated that while it “likes to hear that
the defendant and his attorney are on open, candid wave lengths, able to
communicate openly,” it “also knows that the representation that an
attorney does is not gauged by the number of times he talks to his client or
is available to answer questions.” (Sealed RT 1454.)

The court characterized the problem as the breakdown of a “personal
relationship,” and stated it was only concerned with the “professional
relationship.” Thus, while the court acknowledged the complete breakdown
in communication between attorney and client, it believed this was not
important: “And frankly, you don’t have to talk to him. But on the other
hand, he is not going to talk to the wind; he is not going to get a
communication or response from you. I can’t force you and don’t intend to
and not going to try to get you to recognize that it is to your benefit to
cooperate, communicate with Mr. Amador.” (Sealed RT 1455.)

The court denied the motion to relieve counsel on two grounds,
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neither of which had anything to do with the quality of the attorney-client
relationship: (1) the court did not believe there was any showing of
ineffective representation by Mr. Amador; and (2) the court had
“confidence in Mr. Amador’s ability to continue to act as a professional and
to try this case as it should be tried and let the jury decide what the ultimate
verdict should be.” (Sealed RT 1455.)

The trial judge’s refusal to consider the undisputed facts and his
minimization of the importance of communication between an attorney and
client is further demonstrated in the judge’s declaration, filed on November
10, 1998, in response to Streeter’s motion to disqualify him. (CT 345-349.)
In its declaration, the court summarized the Marsden proceedings, stating
that “[i]t was determined during that hearing that [Karlson] had in fact
contacted Mr. Streeter in the County Jail several times during and after the
trial,” that the court ordered Karlson to no longer contact Streeter until after
trial, and that this was “appropriate and necessary to ensure proper
representation by Mr. Amador and that he be allowed to work free from this
interference.” (CT 351.)

The court essentially blamed Streeter’s poor attitude for the
breakdown in the relationship. Rather than discussing Amador’s
inexcusable failure to communicate with his client, particularly after the
mistrial, the court stated that Streeter was “unable to articulate any specific
reasons other than that he did not feel Mr. Amador was prepared and that
Mr. Amador did not interview and call other witnesses which Mr. Streeter
requested. His primarily stated reason was that Mr. Amador had requested
to be relieved, so he, Mr. Streeter, wanted Mr. Amador to be off the case.”
(CT 351.)

The court then credited Amador’s testimony that Streeter was talking
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to other lawyers and refusing to communicate with him: “[Amador]
testified that he felt there had been a breakdown in the personal relationship
between himself and his client because of Mr. Streeter’s conduct and
attitude.” (CT 351.) The court stated that it denied the motion on the basis
that “Mr. Amador could continue to represent his client in a competent,
professional manner, notwithstanding his client’s attitude toward him.”
(CT 352.) In a completely unwarranted comment, the court stated that
Streeter “was not going to be permitted to manipulate the trial by his own
conduct or attitude and his determination to interrupt the proceedings.”
(Ibid.)

C. Applicable Legal Principles

It is well settled that a defendant is entitled to have appointed trial
counsel discharged upon a showing that counsel and defendant “have
become embroiled in such an irreconcilable conflict that ineffective
representation is likely to result.” (People v. Marsden, supra, 2 Cal.3d at
pp- 123-124; see also People v. Welch (1999) 20 Cal.4th 701, 728; People v.
Memro (1995) 11 Cal.4th 786, 857.) The duty to hold a hearing is triggered
by information suggesting that a “fundamental breakdown . . . occurred in
the attorney-client relationship.” (People v. Padilla (1995) 11 Cal.4th 891,
927.) The decision whether to grant a requested substitution is within the
discretion of the trial court; appellate courts will not find an abuse of that
discretion unless the failure to remove appointed counsel and appoint
replacement counsel would “substantially impair” the defendant’s right to
effective assistance of counsel. (People v. Smith (2003) 30 Cal.4th 581,
604.)

This Court does not find Marsden error “where the complaints of

counsel’s inadequacy involve tactical disagreements.” (People v. Dickey
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(2005) 35 Cal.4th 884, 946.) Nor will the Court find error where it is the
defendant who is at fault for the breakdown in the relationship. (See People
v. Smith (1993) 6 Cal.4th 684, 696 [“a defendant may not force the
substitution of counsel by his own conduct that manufactures a conflict™].)
Neither of these circumstances apply here. The irreconcilable conflict
between Streeter and his attorney stemmed from counsel’s failure to
communicate with him, particularly during an important stage in the
proceedings, and the breakdown in the relationship was the fault of counsel,
not client.

This Court has recognized that the denial of a motion for substitute
counsel implicates the Sixth Amendment. (People v. Abilez (2007) 41
Cal.4th 472, 490; People v. Hart (1999) 20 Cal.4th 546, 603.) In analyzing
a Sixth Amendment claim, this Court has cited the three-part test used by
the Ninth Circuit:

“On direct review of the refusal to substitute
counsel, the Ninth Circuit Court of Appeals
considers ‘the following three factors: (1)
timeliness of the motion; (2) adequacy of the
court’s inquiry into the defendant’s complaint;
and (3) whether the conflict between the
defendant and his attorney was so great that it
resulted in a total lack of communication
preventing an adequate defense.’” [Citations]

(People v. Abilez, supra, 41 Cal.4th at p. 490.)

Here there is no dispute that the motion was timely made, and
appellant does not dispute the adequacy of the trial court’s inquiry. As
explained below, Streeter’s Sixth Amendment rights were violated because
— as counsel, appellant and Marsden counsel all agreed — there was a

breakdown in the relationship between the defendant and his attorney
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resulting in a total lack of communication which made continued

representation impossible.

D. The Trial Court Erroneously Relied on Its View That
‘ Counsel Was Competent and Ignored the Breakdown in

the Attorney-Client Relationship in Denying the Request
for Substitute Counsel

Streeter originally sought the appointment of new counsel prior to
the guilt phase. Among Streeter’s chief complaints was that his attorney
rarely visited him and failed to communicate adequately with him about the
case. (IVRT 272-273.) After meeting with an independent attorney
appointed by the court for the Marsden proceedings and then meeting with
his counsel, Streeter withdrew the motion. (Sealed RT 360.) The trial court
then misleadingly told Streeter that different lawyers had different styles
and that it was appropriate for his lawyer to be uncommunicative with him.
(Sealed RT 361.) As the record shows, counsel visited Streeter only one
more time at the jail for the entirety of the proceedings. (CT 495.)

Conlflicts between Streeter and Amador continued through the guilt
phase trial, and Streeter expressed his dissatisfaction to the court. (XII RT
1155-1161.) After the mistrial at the penalty phase, counsel’s failure to
communicate with his client about the meaning of the mistrial and counsel’s
unreasonable reaction to appellant’s attempts to talk to another attorney
when his own lawyer was unavailable led to a complete and utter
breakdown in the relationship. Streeter then moved for substitution of
counsel.

The court denied the Marsden motion, and in doing so abused its
discretion. Amador, Streeter, and the attorney representing Streeter at the
hearing all believed that there had been an irreparable breakdown in the

relationship. (Sealed RT 1146, 1443-1445, 1450.) Even the court
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acknowledged that Amador and his client were not speaking to one another.
(Sealed RT 1455.) The court, however, rejected as irrelevant Streeter’s
complaints, particularly counsel’s failure to communicate with him during
crucial stages of the case, as well as the consensus of all the parties that
there was an irrevocable breach of the relationship. The court minimized
the breakdown of the relationship as merely a breakdown in a “personal
relationship.” (/bid.) According to the court, as long as the attorney was
willing to try hard, a relationship with the client was not important. The
court relied on its own view that counsel was a good lawyer who would do
an adequate job at the penalty phase regardless of the relationship he had
with his client. (/bid.)

This Court has long held that a trial court’s ruling on a request to
substitute counsel must not be based on the trial court’s observations.
(People v. Marsden, supra, 2 Cal.3d at p. 124.) As this Court stated:

The defendant may have knowledge of conduct
and events relevant to the diligence and
competence of his attorney which are not
apparent to the trial judge from observations
within the four corners of the courtroom.
Indeed, ‘[w]hen inadequate representation is
alleged, the critical factual inquiry ordinarily
relates to matters outside the trial record . . . .’
[Citation.] Thus, a judge who denies a motion
for substitution of attorneys solely on the basis
of his courtroom observations, despite a
defendant’s offer to relate specific instances of
misconduct, abuses the exercise of his
discretion to determine the competency of the
attorney.

(Id. at pp. 123-124.)

Here, the court’s determination that the conflict itself was
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unimportant was unduly influenced by the court’s own courtroom
observations and its opinion of the qualifications of counsel based on prior
experiences. The result was the court’s unreasonable failure to give weight
to Streeter’s complaints about his counsel’s lackadaisical approach to the
case and failure to meet with him. Rather than consider how counsel’s
actions — or inactions — impacted the attorney-client relationship, the trial
court explained away these aspects of counsel’s representation by asserting
that they were just a matter of counsel’s “style”; that some lawyers do not
need to speak with their clients in order to be effective (Sealed RT 361) and
that Amador had a “laid back, relaxed atmosphere or attitude.” (Sealed RT
1453.)

Having vouched for trial counsel’s abilities, the court then defended
counsel’s reaction to finding out that Streeter was consulting with another
lawyer, despite the fact that the only reason Streeter was reaching out to
others was because his lawyer was missing in action. The record
establishes that when Karlson met with Streeter in the wake of the penalty
phase mistrial on October 28, 1998, this was their first visit in over a month.
Moreover, as Karlson explained, his other visits with Streeter were brief
and occurred when he was at the jail seeing other clients. And at the
October 28 visit, Karlson explained to Streeter that he could not give him
any advice. (CT 495; Sealed RT 1417.) The court implicitly acknowledged
that Amador was mistaken in his impression that another lawyer was
interfering with his representation: “All he knows is that some other lawyer
was coming to see you on a fairly regular basis as established by the
evidence from the jail visits.” (Sealed RT 1451-1452.) The court, however,
never grasped the critical fact that counsel was at fault for abandoning his

client, and that this completely undermined the attorney-client relationship.
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Instead, the court erroneously blamed Streeter’s conduct and attitude for
any problems. (CT 352.)

E. Trial Counsel’s Violation of Basic Norms in Failing To
Communicate With His Client Throughout the Case
Including During Critical Stages Created a Breach of the
Attorney-Client Relationship That Justified New Counsel

In a capital case, where defense counsel must humanize the
defendant for the jury in order to plead effectively for his life, a trusting
relationship between attorney and client is a significant aspect of the right to
counsel. (See, e.g., ABA Guideline 10.5.) In addition, where, as here, the
case in mitigation was based primarily on Streeter’s own testimony,
communication was particularly essential. Had counsel acted in a manner
consistent with professional norms by meeting with his client regularly,
establishing a relationship, and in particular, explaining to his client the
meaning of the mistrial, Streeter would not have sought advice elsewhere
and the relationship may not have broken down.

Indeed, as the ABA Guidelines explain, “[o]vercoming barriers to
communication and establishing a rapport with the client are critical to
effective representation.” (Commentary to Guideline 10.5, 31 Hofstra L.
Rev., supra, at p. 1009.) Counsel, therefore, has an obligation “at every
stage of the case to keep the client informed of developments and progress
in the case, and to consult with the client on strategic and tactical matters.”
(Id. at p. 1008.)

As explained in the Commentary:

Establishing a relationship of trust with the
client is essential both to overcome the client’s
natural resistance to disclosing the often
personal and painful facts necessary to present
an effective penalty phase defense, and to
ensure that the client will listen to counsel’s
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advice on important matters such as whether to
testify and the advisability of a plea.

(Id. at p. 1008.)

Accordingly, “[c]lient contact must be ongoing, and include
sufficient time spent at the prison to develop a rapport between attorney and
client.” (Id. atp. 1008.) “[A] client will not — with good reason — trust a
lawyer who visits only a few times before trial, does not send or reply to
correspondence in a timely manner, or refuses to take telephone calls.”
(Ibid.) On the other hand, “[s]imply treating the client with respect,
listening and responding to his concerns, and keeping him informed about
the case will often go a long way towards eliciting confidence and
cooperation.” (Id. at p. 1009.) Furthermore, an attorney cannot
“[c]ommunicate effectively on the client’s behalf” to the jury and to the trial
court without being able to “humanize the defendant” which “cannot be
done unless the lawyer knows the inmate well enough to be able to convey a
sense of truly caring what happens to him.” (/bid.)

It cannot be disputed that Amador violated these basic principles by
failing to meet, respond to and communicate with his client on a regular
basis, particularly during critical stages of the case. As a result, as
Streeter explained without contradiction, he and Amador had not been and
were not able to communicate: “There’s no communication there. We
don’t even see each other, don’t talk about the case. We don’t talk about
my future. We don’t talk about anything. There is nothing there and to go
through a death penalty case?” (Sealed RT 1445.) Amador agreed that he
was “unable to communicate” with Streeter. (XV RT 1413.) He conceded
that the attorney-client relationship had broken down sufficiently for him to

be relieved. (Sealed RT 1447.) The attomey appointed to represent
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Streeter during the Marsden proceedings also agreed that there had been an
irreconcilable breakdown. (Sealed RT 1450.) Finally, the court
acknowledged that Amador and his client could not communicate, but
erroneously discounted this fact as unimportant, relying instead on its view
that counse] was a good lawyer who had performed competently and would
continue to do so. According to the court, counsel’s refusal to communicate
with his client was simply a matter of counsel’s style. (Sealed RT 1454-
1455.)

This Court has held that “the number of times one sees his attorney,
and the way in which one relates with his attorney, does not sufficiently
establish incompetence” and that the defendant is “required to show more.”
(People v. Silva (1988) 45 Cal.3d 604, 622.) Here, the deterioration of the
relationship was initially caused by counsel’s repeated failure to meet with
his client, together with counsel’s “laid back style” throughout the trial.
There was more, however, than the mere lack of visits that led to the
complete and irrevocable breakdown in the relationship. Counsel decided
to go on vacation after the jury deadlocked at the penalty phase without
explaining to his client the ramifications of the mistrial. Given the lack of
trust between client and counsel, Streeter’s consultation with another lawyer
when he could not reach Amador for two weeks after the mistrial and
Amador’s overreaction resulted in a breach that simply could not be
repaired.

Thus, where counsel repeatedly violates his duty to establish trust
with his client, essentially abandons his client during a critical stage of the
proceedings, and fails to act as a zealous advocate in a case where the
client’s life is on trial, the ensuing breach of the relationship must be treated

seriously. Where as here, counsel caused the breakdown, and the fact of the
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breakdown itself was not in dispute, the request for substitute counsel
should have been granted. Where a court “compel[s] one charged with [a]
grievous crime to undergo a trial with the assistance of an attorney with
whom he has become embroiled in [an] irreconcilable conflict [it]
deprive[s] him of the effective assistance of any counsel whatsoever.”
(Daniels v. Woodford (9th Cir. 2005) 428 F.3d 1181, 1197, quoting Brown
v. Craven (9th Cir. 1970) 424 F.2d 1166, 1170.) The court’s denial of the
Marsden motion was an abuse of discretion and violated appellant’s
constitutional rights.

F. The Court’s Refusal To Substitute Counsel Constitutes
Reversible Error

In United States v. Gonzalez-Lopez (2006) 548 U.S. 140, 126 S.Ct.

2557, the Supreme Court held that the denial of the right to retained counsel
of choice in violation of the Sixth Amendment constituted a structural
defect requiring reversal. While Gonzalez-Lopez involved the substitution
of retained counsel, the reasons why harmless error analysis was
inappropriate — that the consequences are “necessarily unquantifiable and
indeterminate,” (id. at p. 2564) — are equally applicable to a case involving
the refusal to substitute appointed counsel:

Different attorneys will pursue different
strategies with regard to investigation and
discovery, development of the theory of
defense, selection of the jury, presentation of
the witnesses, and style of witness examination
and jury argument. And the choice of attorney
will affect whether and on what terms the
defendant cooperates with the prosecution, plea
bargains, or decides instead to go to trial. In
light of these myriad aspects of representation,
the erroneous denial of counsel bears directly on
the “framework within which the trial
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proceeds,” [Arizona v.] Fulminante [(1991) 499
U.S. 279], 310 — or indeed on whether it
proceeds at all. It is impossible to know what
different choices the rejected counsel would
have made, and then to quantify the impact of
those different choices on the outcome of the
proceedings. Many counseled decisions,
including those involving plea bargains and
cooperation with the government, do not even
concern the conduct of the trial at all.
Harmless-error analysis in such a context would
be a speculative inquiry into what might have
occurred in an alternate universe.

(/d. at pp. 2564-2565.)

The trial court’s erroneous denial of appellant’s Marsden motion
requires reversal and is not subject to harmless error review. But even were
this Court inclined to conduct a harmless error analysis, reversal would be
required. Given the critical importance of communication between attorney
and client in a capital case, as outlined above, the wholesale breakdown of
communication between Streeter and Amador was prejudicial. In this case,
as noted above in the Statement of Facts, the penalty phase presentation
relied substantially on Streeter’s own testimony. It is inconceivable that
effective preparation and presentation of such testimony could be
accomplished when attorney and client do not have a positive, trusting
relationship, and, to the contrary, are not even talking to one another. Nor
is it possible for an attorney who has no relationship with his client to
“humanize” him for the jury and genuinely “convey a sense of truly caring
what happens to him.” (Commentary to Guideline 10.5, 31 Hofstra L. Rev.,
supra, at p. 1009.)

The penalty phase was extremely close, as evidenced by the hung

jury at the first trial and a temporary deadlock at the retrial. The State
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cannot meet its heavy burden to prove beyond a reasonable doubt that the
failure to ensure that appellant was represented by counsel with whom he
did not have an irrevocably broken relationship did not contribute to
Streeter’s death verdict. (People v. Marsden, supra, 2 Cal.3d at p. 126;
Chapman v. California (1967) 386 U.S. 18, 24.) Accordingly, the death
sentence must be reversed.

II.

JURY SELECTION FOR THE PENALTY PHASE RETRIAL
BEGAN WITHOUT THE PRESENCE OF APPELLANT’S LAWYER
IN VIOLATION OF THE RIGHT TO COUNSEL

A. Introduction

It cannot be disputed that in a capital trial, given the “extraordinary
and irrevocable nature of the penalty, at every stage of the proceedings
counsel must make ‘extraordinary efforts on behalf of the accused.”” (ABA
Guidelines, Introduction, 31 Hofstra L.Rev., supra, at p. 923 [citations].)
This is certainly true with regard to jury selection, which is “important and
complex in any criminal case,” and is all the more critical in a capital case.
(ABA Guidelines, 10.10.2, id. at p. 1051.) “The purpose of voir dire, from
a judicial perspective, is to select an unbiased panel in the shortest time
possible. To the lawyers and the litigants, voir dire is the most important
aspect of the trial for various reasons. Thus, voir dire must be afforded
such time and attention that something this significant deserves.”
(Louisiana v. Allen (La. 2001) 800 So.2d 378, 386.)

Streeter was deprived of his lawyer during the first two days of jury
selection for the penalty phase retrial. He consented to replacement counsel
— an attorney he had not previously met — only after the court falsely
assured him that nothing of any consequence would occur other than the

handing out and collecting of questionnaires. Contrary to the court’s

37



representation, however, a great deal occurred which required the presence
— indeed the advocacy — of appellant’s own attorney. All of the potential
jurors, over 200 in all, were introduced to the case and parties, and were
provided with a legal framework for deciding the case before being given
questionnaires to complete. These prospective jurors were told about the
first trial and its impact on the penalty phase in a way which should have
concerned defense counsel because it undermined the concept of lingering
doubt, but to which no objection was made by substitute counsel. (See e.g.,
XVII RT 1625 [appellant has been found guilty and the special
circumstances were found true and that is “not something that you will have
to concern yourself with”].) In addition, prospective jurors who claimed to
be unable to serve based on various claims of hardship were questioned by
the court and excused by stipulation of the prosecutor and substitute counsel
even though many of these jurors did not fall under the statutory criteria for
excusal.

These proceedings, at a critical stage of the trial, should not have
gone forward without the presence of Streeter’s attorney. Appellant was
deprived of his counsel in violation of the Sixth, Eighth and Fourteenth
Amendments and their state constitutional analogs. Reversal of the death
sentence is therefore required.

B. Summary of Proceedings

On January 19, 1999, the date that selection of the jury for the retrial
of the penalty phase began, Streeter appeared without his appointed
attorney, Robert Amador. (XVIIRT 1617.) Amador was apparently ill and
undergoing medical tests. (XVII RT 1623, 1647.) Another attorney, Julian
Ducre, who was not appointed to represent appellant, had never met

Streeter and had no relation to the case, was sitting at counsel table when
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Streeter arrived.* (XVIIRT 1617-1618.)

The court explained to Streeter that the absence of his appointed
counsel was not a problem because nothing of substance would occur in
Amador’s absence. The court stated: “It isn’t going to have any effect to
presentation of any evidence or any position that you may have or the
District Attorney has. It is simply going to be as you experienced before, a
procedure whereby the Court explained to them, the jury panel, what is
going to be happening during the next couple three weeks and going to
hand out questionnaires.” (XVII RT 1617.) The Court then told Streeter it
wanted his consent to proceed without his attorney:

The Court:  And I need to obtain from you your consent to proceed
on this basis with this counsel, Mr. Ducre, who is
going to come and sit in for Mr. Amador. And I have
had Mr. Ducre in this courtroom many times and he is
an excellent lawyer. I am not getting into that. I am
merely explaining to you Mr. Amador is not going to
be here, and I want your consent that we can proceed
with this part of the proceedings in Mr. Amador’s
absence [with] you being represented by Mr. Ducre
with the explanation and understanding that nothing
will happen regarding the presentation of your case or
the prosecutor’s case except to explain to the jury the
procedure and hand out the questionnaires and have
them returned on a later date. You agree with what
I’ve said, Mr. Whitney [the prosecutor]?

* Not only did Mr. Ducre have no connection with this case, but
during this time he was experiencing significant psychological, personal
and family problems that resulted in State Bar disciplinary proceedings.
Pursuant to Evidence Code sections 452 and 453, appellant has filed a
separate motion requesting that this Court take judicial notice of its Order
in In re Julian I. Ducre on Discipline, No. S099500, and the Stipulation re
Facts, Conclusions of Law and Disposition, and attachments, approved by
the State Bar Court, attached hereto as Appendix A.
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Mr. Whitney: I do, your honor.

The Court:  And Mr. Streeter, will you consent that we can proceed
this morning and accomplish this much and Mr.
Amador will then be here the next time that you will be
here?

(XVIIRT 1617-1618.)

Streeter asked for assurance that Amador would be present at the
next court appearance. The prosecutor said that Amador might also be
absent the following day, and the court agreed, but assured Streeter that
“we’ll be going on with this jury panel situation tomorrow, but both days
will be exactly the same procedure. Nothing will be done regarding your
case, just the taking and handing out of questionnaires.” (XVII RT 1618.)

The court asked Streeter to consent “to proceed to do that in the
presence of this new attorney, or at least this substituted attorney, and Mr.
Amador then being here when we do actually start your case.” Appellant
replied: “Yes.” (XVIIRT 1618.)

Proceedings then commenced with Mr. Ducre standing in for Mr.
Amador with two panels of prospective jurors on January 19 and one on
January 20. Contrary to the trial court’s representation, however, the
proceedings went beyond ministerial procedures with regard to the handing
out of questionnaires. Substantive proceedings were held that required the
presence of appointed counsel who would be an advocate for his client
rather than merely a passive stand in, with an awareness of trial strategy and
an understanding of the unique aspects of the case.

Three panels of prospective jurors amounting to over 200 jurors were
sworn. After informing the prospective jurors that they would be given
numbers for purposes of identification, a roll was taken in which such

numbers were assigned, the court introduced the parties, and the
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Information was read. (XVII RT 1620-1624, 1644-1648, 1683-1687.)
Next, rather than merely explaining the process of jury selection or
the case in generic terms, the court discussed the nature of the prior
proceedings, and explained how the jury should (or should not) consider the
first jury’s findings in determining whether appellant should be sentenced to

death:

The unique thing about your service in this case
is that Mr. Streeter has already been tried and
found guilty of the first degree murder charge
and the allegation that the murder was
committed under circumstances of while lying
in wait has been found to be true and the
allegation that the murder involved the infliction
of torture has been found to be true. So those
items have already been litigated and resolved.
They will not be something that you will have to
concern yourself with.

(XVII RT 1625; see also XVII RT 1649,1688-1689.)

The court informed some of these prospective jurors that there had
not only been a prior guilt phase proceeding but also a prior penalty phase
proceeding. (XVII RT 1650.) To the third panel of prospective jurors the
court stated that in the prior penalty trial a decision had not been made.
(XVII RT 1689.) As discussed below, these comments required the input of
counsel.

After this introduction, the court did not merely hand out
questionnaires to prospective jurors, but proceeded to excuse jurors based
on hardship. First, the court explained the criteria for hardship excusal,

providing four bases: (1) if employer will not pay for jury duty; (2) medical
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problem; (3) full-time student; (4) pre-paid, pre-planned vacation.” (XVII
RT 1644, 1657-1658, 1695-1696, 1704.)

The court questioned those who claimed hardship. Several jurors
were excused by the court or by stipulation based on (1) medical reasons
(XVII RT 1635, 1665, 1680, 1698, 1702-1703); (2) financial hardship
(XVII RT 1666-1667; (3) the juror’s need as a care-giver (XVII RT 1639,
1670, 1675-1676, 1680-1681, 1699-1700); (4) pre-planned vacation (XVII
RT 1639-1640, 1663, 1674, 1676-1677, 1707); (5) full-time student (XVII
RT 1679, 1710); (6) moving out of the county (XVII RT 1705-1706).

Several other prospective jurors were excused by stipulation of the
prosecutor and stand-in counsel even though they did not meet either the
court’s criteria or the statutory basis for hardship excusal. For example, the
following jurors were excused because they were not going to be paid fully
by their employers but were never asked if this would create a financial
hardship, much less an “extreme” financial hardship.

Juror 49 stated that he worked for the County, that he supported no
one but himself, and that he would not get paid for jury duty, but was not
asked whether this would pose a hardship. (XVII RT 1637-1638.)

Juror 8 stated she worked as a waitress and her employer would not
pay for jury duty but was not asked whether this would pose a financial
hardship. (XVII RT 1641-1642.)

Juror 145 was self-employed, paid by commission in the field of

> As discussed below, the court’s list of appropriate bases for
hardship excusal was more lenient than the statutory criteria, which, inter
alia, requires a showing of “extreme” financial hardship, a medical problem
that poses “undue risk of mental or physical harm” and does not include
jurors with pre-planned vacations or who are full-time students. (California
Rules of Court, rule 2.1008(d).)
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financial services, loans, and insurance. She was married, her husband was
a civil engineer and they had no children. She was not asked whether not
getting paid for the duration of the trial would be a financial hardship.
(XVII RT 1659-1660.)

Juror 91 stated he would not get paid for jury duty. He was
employed by the company that made bats for Louisville Slugger. He
supported his daughter and three grandchildren. However, he was not
asked if sitting on the jury would be a financial hardship. (XVII RT 1660-
1661.)

Juror 135 stated he would not get paid for jury duty but was never
asked about whether this would pose a financial hardship, whether he
supported anyone else or whether there were any other providers in his
family. (XVII RT 1664-1665.)

Juror 94 stated that he did not get paid by his employer but was not
asked whether this would be a financial hardship. (XVII RT 1666-1667.)

Juror 108 worked at a savings and loan, and would not be paid for
jury service. She was excused by stipulation without any further questions.
(XVIIRT 1667.)

Juror 102 did not get paid for jury duty, and was excused without
further questioning. (XVII RT 1673.)

Juror 87 testified that her employer would pay for only three days of
jury duty. She was excused by stipulation without any questions regarding
hardship. (XVII RT 1674-1675.)

Juror 185 stated she would only be paid for three days by her
employer. She was excused by stipulation without being asked if this
would cause a financial hardship. (XVIIRT 1704-1705.)

Juror 243 stated that she would get paid for five days of jury duty by
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her employer but was never asked whether this would pose a financial
hardship. (XVIIRT 1706-1707.)

Juror 229 stated that his employer did not pay for jury service. He
was never asked whether or not this would pose a financial hardship. (XVII
RT 1709-1710.)

Others were excused on grounds that did not meet any statutory
criteria® or even the court’s less stringent criteria. The prosecutor and
stand-in counsel stipulated to their excusal based on the following grounds:

Juror 39 was a tax counselor for the elderly for two days and was a
quality assurance person for the program. She described this as a voluntary
program that provided a service for the elderly. (XVII RT 1636-1637).

Juror 83 was a retired woman who had signed up for an Adult
Education computer class. (XVII RT 1640-1641.)

Juror 90, a teacher, said that jury service would conflict with parent-
teacher conferences. (XVII RT 1661-1662)

Juror 107 had planned to go on vacation in an R.V. to visit friends
and her daughter. She noted that she was somewhat flexible, but was

excused by stipulation anyway. (XVII RT 1663-1664.)

¢ California Rules of Court, rule 2.1008 (former rule 860(d))
provides the following grounds for hardship excusal: (1) the prospective
juror has no reasonably available means of transportation to court; (2) the
prospective juror must travel an excessive distance; (3) the prospective juror
will bear an extreme financial burden; (4) the prospective juror will bear an
undue risk of injury to the juror’s property; (5) the prospective juror has a
physical or mental disability or impairment that would expose the juror to
undue risk of mental or physical harm; (6) the prospective juror’s services
are needed for the protection of the public health and safety; (7) the
prospective juror has a personal obligation to provide actual and necessary
care to another.
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Juror 139 had “a couple” of medical appointments to get new
medication. She was excused by stipulation without further inquiry. (XVII
RT 1665.)

Juror 122 claimed emotional difficulties because of his brother’s
prior arrest for murder, stated he had financial problems although he would
get paid for jury service from his employer, and noted he would be required
to take a bus to court. (XVII RT 1668-1669)

Juror 150 stated that although he would get paid for jury duty it
would be a hardship on his company because his unit would not run without
him. (XVIIRT 1671-1673)

Juror 137 complained that because of her rotating schedule at work
for Environmental Services, County Medical Center, she worked weekends
and most of her days off were in the middle of the week. Therefore, if she
were on jury duty, she would have no time off. (XVII RT 1677-1679.)

Juror 212 claimed she was a full-time student, but her school hours
were from 4:00-10:00 p.m., two days a week. She claimed she needed the
mornings to study. She also worked at a hospital but was not asked about
her ability to take time off or whether her employer paid for jury duty.
(XVI RT 1700-1701.)

Juror 174 stated he had two doctors appointments, one of which he
could cancel but the other was for minor surgery and he was not sure he
could cancel it. (XVIIRT 1701-1702.)

Juror 238 was on medication for his prostate which required frequent
trips to the bathroom. (XVII RT 1702)

Juror 189 stated that he would not get paid for jury duty but was
never asked whether this would be a financial hardship. He also

complained that he was doing an internship at a community hospital which
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he needed to finish so that he could apply for a job there. (XVII RT 1703-
1704.)

Juror 177 stated she had “some medical problems which older people
do have” and was under a doctor’s care. She was excused without
explaining the nature of her medical problems or whether it would pose a
hardship during the trial. (XVII RT 1706.)

Juror 170 had a son who had an appointment with a pediatric
surgeon on one day. (XVIIRT 1707-1708.)

Juror 247, a high school teacher, said she would not be able to find a
substitute to train a new semester of students on computers. (XVII RT
1709.)

C. Appellant Was Deprived of His Constitutional Right To
Counsel During a Critical Stage of the Proceedings

A criminal defendant has the right to the assistance of counsel under
the Sixth and Fourteenth Amendments. (Gideon v. Wainwright (1963) 372
U.S. 335, 342-344.) A trial is unfair if a defendant is denied counsel at a
critical stage of the proceedings. (United States v. Cronic (1984) 466 U.S.
648, 659; see also Penson v. Ohio (1988) 488 U.S. 75, 88.) Because voir
dire is a critical stage in a criminal trial (Gomez v. United States (1989) 490
U.S. 858, 873; see Lewis v. United States (1892) 146 U.S. 370, 374),
Streeter was deprived of his constitutional rights by the absence of his
attorney during the first two days of jury selection.

In Gomez v. United States, the Supreme Court held that jury voir dire
is a critical stage of the proceedings and therefore had to be conducted by a
judge not a magistrate. As the Court stated:

Even though it is true that a criminal trial does
not commence for purposes of the Double
Jeopardy Clause until the jury is empaneled and
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sworn [citation], other constitutional rights
attach before that point, see, e.g., Brewer v.
Williams, 430 U.S. 387, 398 [] (1977)
(assistance of counsel). Thus in affirming voir
dire as a critical stage of the criminal
proceeding, during which the defendant has a
constitutional right to be present, the Court
wrote: “‘[W]here the indictment is for a felony,
the trial commences at least from the time when
the work of empanelling the jury begins.””
Lewis v. United States, 146 U.S. 370, 374 []
(1892) [citations]. Jury selection is the primary
means by which a court may enforce a
defendant’s right to be tried by a jury free from
ethnic, racial, or political prejudice [citations],
or predisposition about the defendant’s
culpability. [Citation.]

(Gomez v. United States, supra, 490 U.S. at pp. 872-873.)

The Court went on to say that “voir dire represents [the prospective]
jurors’ first introduction to the substantive factual and legal issues in a
case” and the “gestures and attitudes of all participants” must be scrutinized
“to ensure the jury’s impartiality.” (/d. at pp. 874-875.)

The proceedings at which Streeter’s counsel was absent involved the
first opportunity for all 200 prospective jurors to be introduced to the case,
the court, the defendant and counsel. Counsel’s presence would have
provided him with his first impression of the jurors, including an
opportunity to scrutinize their “gestures and attitudes.” (/d. at p. 875.)

Furthermore, at these proceedings, the court provided information
about the case, including how jurors should consider the prior jury’s
verdicts on guilt and special circumstances. Streeter’s attorney should have
been present for any statement made by the court which had the potential to

undermine or impact the jury’s consideration of lingering doubt, so that
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appropriate objections could be lodged. (See Claim XVIII.)

The two days of voir dire during which counsel was absent cannot be
characterized as mere administrative proceedings in which jurors were
excused based on strict criteria. The court questioned jurors after they had
been sworn regarding their ability to serve based on hardship, relying on
grounds for excusal which were far more lax than the statutory criteria,
noted above, and then relied on the prosecutor and an attorney standing in
for appellant’s counsel to agree to their excusal by stipulation. Appellant’s
counsel should have been present to explore and, if necessary, challenge the
stated obligations of these prospective jurors. (See, e.g., Snyder v.
Louisiana (2008) _ U.S. , 128 S. Ct. 1203, 1206 [“More than 50
prospective jurors reported that they had work, family, or other
commitments that would interfere with jury service. In each of those
instances, the nature of the conflicting commitments were explored, and
some of these jurors were dismissed”].)

This is dramatically different from cases where pre-screening jurors
for financial hardship is done in the absence of counsel or defendant. (See
People v. Basuta (2001) 94 Cal.App.4th 370 [trial court may conduct initial
hardship screening of prospective jurors outside the presence of the
defendant and defense counsel, even over a defense objection].)

Cases in which a defendant’s or counsel’s absence has not been
found to violate constitutional rights are those in which the proceedings are
merely administrative in nature, prior to any substantive discussion
regarding the particular case, and require no discretion by the court. For
example, in United States v. Williams (2d Cir. 1991) 927 F.2d 95, two
“talesmen” were excused by the clerk from a panel of prospective jurors

according to specific instructions from the trial judge. The appellate court
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found this was not constitutionally impermissible, and made a distinction
between a purely administrative function and a proceeding at which jurors
are actually introduced to factual and legal issues in the case: “Voir dire is
not an issue in the instant case. Voir dire is conducted by the judge in the
courtroom, not by the clerk in the central jury room.” (Id. at p. 96.) In
Williams, it was held that the critical moment when the accused’s
constitutional rights attach is “the jurors’ ‘first introduction to the
substantive factual and legal issues in a case,’ [rather than] a mere
‘administrative impanelment process.’” (Id. at p. at 97.)

Similarly, in Commonwealth v. McNamara (Pa. 1995) 662 A.2d 9,
the Court held that appellant’s right to be present with counsel at all phases
of jury selection did not apply to the preliminary stage of the process where
prospective jurors, prior to being assigned to individual courtrooms for voir
dire, assembled in a room to fill out questionnaires regarding background
information and circumstances which might prohibit them from serving as
impartial jurors. The questionnaires were subsequently provided to the
judge, prosecutor and defendant for use during voir dire questioning. (/d. at
pp. 13-14.) The Court noted that “at no point in that procedure are the
jurors introduced to the substantive issues of an accused’s case.” (/bid.)
The filling out of questionnaires to “elicit background information that will
help the judge, counsel, and the accused evaluate the prospective jurors’
availability, impartiality, and similarity to defendant,” as opposed to the
questioning and excusing of jurors, was not considered to be voir dire. (/d.
atp. 15.)

In another case, United States v. Greer (2d Cir. 2002) 285 F.3d 158,
the appellate court found no error in excluding the parties and counsel from

the questioning of prospective jurors for hardship prior to announcing the
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case. The Court characterized the process as “routine administrative
procedures” and not a critical stage of the trial. (/d. at pp. 167-168, citing
United States v. Candelaria-Silva (1st. Cir. 1999) 166 F.3d 19, 31 [“Ifa
judge does no more than what a jury clerk is authorized to do in excusing
jurors, that . . . does not raise an issue of impropriety”].)

In none of these cases was there any suggestion that the judge (or
clerk) was doing anything other than applying straightforward rules without
the need for input of counsel. Here, by contrast, the trial court addressed
jurors who would be serving regarding facts of the case, relied on counsel
to stipulate excusals of jurors where the criteria for such excusals was not
met, and utilized criteria for hardship excusals that were not consistent with
the statutory provisions. This is akin to United States v. Bordallo (9th Cir.
1988) 857 F.2d 519, where on the day before the trial proceedings began,
while the venire members were in the courtroom, the judge excused some of
the prospective jurors in the absence of the defendant and his counsel. The
jurors knew which case they would hear if chosen and some were excused
because they were friends or supporters of the defendant, who was the
Governor of Guam. The Ninth Circuit distinguished this situation from the
mere “ministerial stage of drawing the prospective juror pool” by jury
commissioners before a specific case is called for trial. The Court
concluded that this was “more appropriately analogized to voir dire,
because the prospective jurors knew which specific case they would hear,
and some were excused due to factors related to [the defendant’s] particular
cause.” (Id. atp.523.) “Requiring the defendant’s presence before
excusing prospective jurors for a specific case” protects against a judge
“either consciously or inadvertently” excusing “a disproportionate

percentage of a juror population, such as women or minorities” or
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“otherwise adversely affect[ing] the neutrality of the juror pool.” (/d. at p.
523.)

Even assuming that a judge’s excusal of jurors on hardship grounds
is generally not part of jury selection requiring the presence of counsel, the
court in this case, after providing a factual and legal framework of the case
to prospective jurors, excused several jurors on the basis not of its own
discretion according to statutory criteria, but only by stipulation of counsel.
The attorney who stipulated to the excusals on behalf of the defense,
however, was not appointed to the case, had no relationship with appellant
and knew nothing about the case. This stand-in attorney simply stipulated
to every request for excusal every time the court asked him to do so.

Even a brief absence by counsel during a critical stage of the
proceedings is error of constitutional dimensions. (See e.g., United States v.
Minsky (6th Cir. 1992) 963 F.2d 870, 874 [absence of counsel from sidebar
conference]; Carter v. Sowders (6th Cir. 1993) 5 F.3d 975, 979 [counsel
absent from part of pretrial deposition].) Accordingly, counsel’s absence
when the jurors were first introduced to the parties, when the court made
substantive remarks to the jury regarding how they should consider the prior
verdicts, and when several jurors were excused by stipulation denied
Streeter his constitutional right to counsel.

Another attorney’s presence did not compensate for counsel’s

absence. In James v. Harrison (4th Cir. 2004) 389 F.3d 450, the Fourth

7 The presence of appellant’s counsel to ensure that a
disproportionate number of African Americans were not excused by
stipulation during the hardship process was particularly important in this
case in light of the prosecutor’s use of peremptory challenges to strike
African Americans from the jury. (See Claim III.)
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Circuit found that a defendant’s lawyer’s ill-advised absence from jury
selection was not a violation of the Sixth Amendment right to counsel. (/d.
at 456.) In that case, however, there were thirteen defendants and eight
lawyers, and defendant’s counsel determined that one of the codefendant’s
lawyers, who was a local attorney, would ably protect his client’s interests
which were determined to be consistent with those of the codefendant he
was representing in selecting the jury. (/d. at pp. 453, 456.) In addition,
this procedure was discussed previously with the defendant who expressed
no objection to the attorneys’ absence. Under these circumstances, the
appellate court held that there was no abandonment of the client. Here, by
contrast, the lawyer who was chosen to substitute for appellant’s counsel
had no prior knowledge of the case, and was not representing a codefendant
with compatible interests. According to the trial court’s prefatory remarks,
substitute counsel was simply standing in while questionnaires were handed
out, but ended up participating far beyond any understanding of appellant.

Similarly, in Gregg v. United States (D.C. 2000) 754 A.2d 265, there
was no violation of the right to counsel where the defendant’s counsel was
absent during part of voir dire but counsel had specifically deferred to
codefendant’s counsel to conduct the voir dire of potential jurors. In
affirming the conviction, the court stressed that the circumstances of the
case were unusual and that “ordinarily an attorney’s absence during a
critical stage of the trial would in all likelihood constitute a Sixth
Amendment violation.” (/d. at p.271.) The court found no such violation
where the defendant “had the benefit of his codefendant’s counsel during
his own attorney’s absence and expressly waived his attorney’s presence at
voir dire.” (/bid.)

In Olden v. United States (6th Cir. 2000) 224 F.3d 561, the
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defendant’s attorney was absent on numerous occasions during critical
stages of the trial. (/d. at p. 568.) The court held that if the defendant did
not knowingly and intelligently waive his right to counsel, the substitution
of a codefendant’s counsel to stand in during his attorney’s absences was a
denial of the right to counsel. (/d. at p. 568; see also United States v.
Fatterson (7th Cir. 2000) 215 F.3d 776 [vicarious representation by
codefendant’s lawyers at critical stages of proceedings in absence of
knowing and intelligent waiver is denial of right to counsel]; United States
v. Russell (5th Cir. 2000) 205 F.3d 768 [counsel’s absence during two days
of trial with codefendant’s counsel “sitting in” was a denial of the right to
counsel].)

This Court rejected a right to counsel claim where lead counsel was
absent during an hour of voir dire. (People v. Benavides (2005) 35 Cal.4th
69.) In that case, however, cocounsel was present to conduct voir dire.
Thus, “either lead counsel or cocounsel, or both, were present at all times,
and defendant does not contend that cocounsel entirely failed to subject the
prosecution’s case to meaningful adversarial testing.” (Id. at pp. 86-87.)
Here, by contrast, an attorney who knew nothing about the case failed to
object to the court’s characterization of the case to prospective jurors, failed
to object to the court’s use of a more lenient standard for hardship excusals
than provided by court rules, and stipulated to excusals of jurors despite the
absence of statutory criteria. The stand-in lawyer thus did not subject the
case to adversarial testing.

The fact that someone who happens to be a lawyer is present at the
trial alongside the accused at trial is not enough to satisfy the Sixth
Amendment. (See Powell v. Alabama (1932) 287 U.S. 45, 58.) The right to

counsel “guarantees more than just a warm body to stand next to the
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accused during critical stages of the proceedings.” (Delgado v. Lewis (9th
Cir. 2000) 223 F.3d 976, 980.) Courts have found error under Cronic based
on the absence of counsel even where another attorney sits in for the
missing lawyer. (See e.g. Holley v. Florida (Fla. 1986) 484 So0.2d 634,
635-636 [Cronic error where retained counsel sends two lawyers, including
his partner, to try case shortly before trial begins]; Olden v. United States,
supra, 224 F.3d at pp. 568-569 [Cronic error where codefendant’s counsel
substituted for defendant’s counsel during latter’s various absences during
trial]; Green v. Arn (6th Cir. 1987) 809 F.2d 1257, 1263 [Cronic error
where codefendant’s counsel conducted cross-examination in counsel’s
absence]; see also Commonwealth v. Brennick (Mass. 1982) 437 N.E.2d
577, 578 [right to counsel violated when court orders public defender with
no knowledge of case to stand in for another attorney in same office at
sentencing].)

The absence of appellant’s counsel from the first two days of trial
during which the jury was being selected violated his right to counsel at a
critical stage of the proceedings within the meaning of article I, section 15
of the California Constitution, and the Sixth and Fourteenth Amendments of
the United States Constitution. The deprivation of counsel also denied
appellant his right to a fair trial by jury in violation of the Sixth and
Fourteenth Amendments, and rendered the death judgment unreliable within
the meaning of the Eighth Amendment.

D. Appellant Did Not Knowingly Waive His Right To
Counsel

Appellant did not waive his right to have his counsel present during
voir dire. Waiver of the Sixth Amendment right must be knowing and
intelligent. (Johnson v. Zerbst (1938) 304 U.S. 458, 464-465.) The trial
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court’s statement that nothing of substance would occur during counsel’s
absence did not adequately inform appellant of the right to counsel he was
being asked to waive. (See United States v. Morrison (7Tth Cir. 1991) 946
F.2d 484, 502 [no knowing and intelligent waiver where defendant
affirmatively consented to allow the trial to continue in face of repeated
absences by trial counsel, but where court failed to conduct a Faretta
inquiry]; Olden v. United States, supra, 224 F.3d at pp. 568-569 [defendant
must be apprised in a manner “similar” to Faretta colloquy when a criminal
defendant agrees to temporarily accept counsel of a co-defendant as
substitute counsel].) Appellant agreed to have stand-in counsel only for the
purpose of handing out jury questionnaires. The additional proceedings,
which included the court’s substantive remarks to prospective jurors and the
excusal of prospective jurors, were held without a knowing and intelligent
waiver of appellant’s right to counsel.

E. The Denial of the Right To Counsel Requires Reversal

The absence of counsel from voir dire constituted a “structural error”
which requires reversal of the judgment without reference to harmless-error
analysis. (Fulminante v. Arizona, supra, 499 U.S. at p. 309.) Under
Fulminante, those errors which are trial errors — “errors which occurred
during the presentation of the case to the jury, and which may therefore be
quantitatively assessed in the context of other evidence presented in order to
determine whether its admission was harmless beyond a reasonable doubt”
— may be subjected to a Chapman analysis. (/d. at pp. 307-308.) The
absence of appellant’s counsel during voir dire was not a trial error, but was
a constitutional deprivation “affecting the framework within which the trial
proceeds” and one which defies ordinary harmless error analysis. (/d. at p.

310.) As discussed above in the context of analyzing prejudice from the

55



wrongful denial of substitute counsel, the consequences are “necessarily
unquantifiable and indeterminate.” (United States v. Gonzalez-Lopez,
supra, 126 S.Ct. at pp. 2563-2564.) For example, there is no way of
knowing if some of the jurors who did not meet the statutory criteria for
excusal who were removed by agreement of the stand-in attorney would
have been favorable to the defense, or whether counsel’s presence would
have provided him with certain impressions of prospective jurors that would
have better informed his decisions on the ultimate composition of the jury
panel.

Alternatively, applying the Cronic standard, the conviction cannot
stand. Under Cronic, prejudice is presumed where counsel was absent at a
critical stage of the proceedings. (United States v. Cronic, supra, 466 U.S.
at p. 658.) A complete denial of counsel at a critical stage, including during
jury voir dire (Gomez v. United States, supra, 490 U.S. 858, 873), gives rise
to a presumption that the trial was unfair. (Cronic, supra, 466 U.S. at p.
659.) The prosecution cannot overcome the presumption of prejudice.

Finally, even applying the Chapman standard, respondent cannot
establish that the deprivation of counsel during the first two days of voir
dire was harmless beyond a reasonable doubt.

Reversal of the death sentence is therefore required.
\\
\\
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I1I.

THE TRIAL COURT RELIED ON ERRONEOUS GROUNDS TO
FIND NO PRIMA FACIE CASE OF DISCRIMINATION WHEN
THE PROSECUTOR IMPROPERLY STRUCK THREE
PROSPECTIVE AFRICAN AMERICAN JURORS

A. Introduction

Howard Streeter, an African American man, was convicted by a jury
that had no African Americans on the panel, after the prosecutor excused
the only African American called to the jury box. The jury deadlocked at
the penalty phase, and a mistrial was declared. During jury selection for the
penalty retrial, the prosecutor used peremptory challenges to excuse three
eligible African Americans. This time defense counsel objected and moved
for a mistrial based on People v. Wheeler (1978) 22 Cal.3d 258, arguing
that the prosecutor had unlawfully excused these three prospective jurors on
the basis of their race. The court found no prima facie case of
discrimination, agreeing with the prosecutor’s protestations that he was not
a racist and relying on the fact that the defense had also struck African
Americans from the jury. These were inappropriate grounds upon which to
base its ruling. In addition, the prosecutor’s stated reasons for excusing two
of the three African Americans were pretexual, and all three strikes were, in
fact, discriminatory.

Appellant’s death sentence must be reversed because it was obtained
in violation of his rights to a fundamentally fair trial by an impartial jury
drawn from a representative cross-section of the community, due process of
law, equal protection and a reliable penalty verdict, as guaranteed by the
Fifth, Sixth, Eighth and Fourteenth Amendments of the United States
Constitution and article 1, sections 1, 7, 13, 15, 16 and 17 of the California

Constitution.
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B. Summary of Proceedings

Both the defendant and victim are African American. At the guilt
phase trial, there were no African Americans on the jury.® The prosecutor
exercised four peremptory challenges, including one against the only
African American called to the box (V RT 415; A-III CT 761-780), and
another against a woman who identified herself as “black/white.” (V RT
370; A-II CT 341-360) The defense did not raise any objections at the guilt
phase to the discriminatory exercise of peremptory challenges by the
prosecutor.

At the penalty phase retrial, however, after the prosecutor exercised
three of his first five peremptory challenges to strike African Americans
from the jury, defense counsel objected that the prosecutor was
“systematically eliminating black jurors.” (XVIII RT 1839.) At the time of
the motion, a total of seven African Americans had been called to the jury
box. Two were excused by the defense after defense challenges for cause
were denied. (Juror 35 [XVIII RT 1802-1808, 1836; B-III CT 628-646],
and Juror 43 [XVIII RT 1827-1828; B-III CT 741-759].) Two African
Americans, Juror 23 (XVIII RT 1783; B-II CT 400-418) and Juror 42
(XVIII RT 1809; B-III CT 723-740) were still in the jury box at the time of
the motion. The other three (Jurors 3, 44, and 46) had been excused by the
prosecutor. (XVIII RT 1819, 1829,1838.)

8 The guilt phase jury (CT 138) consisted of seven Caucasians
(Jurors 3 [A-I CT 1-21], 32 [A-I CT 221-240], 37 [A-I CT 261-280], 87 [A-
I CT 541-560], 92 [A-II CT 561-580], 140 [A-II CT 841-860], and 153
[A-TV 961-980]), three Hispanics (Jurors 68 [A-II CT 381-400], 133 [A-III
781-800] and 144 [A--III CT 781-800]), a juror identified as
“Caucasian/Hispanic (Juror 10 [A-I CT 81-100]) and a juror identified as
“mixed” (Juror 14 [A-I CT 101-120].)
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Juror No. 3 was 27 years old. She had been married for eight years
and had two children. She was a high school graduate, employed as a case
worker for San Bernardino County Department of Social Services. (XVIII
RT 1736; B-ICT 39-57.) Juror 44 was a 63 year-old widow. She had three
children. She graduated from college with a B.A. in Sociology. She was a
social worker for 30 years, and worked for the County as a supervising
social worker. (XVIII RT 1828; B-III CT 760-788.) Juror 46 was 44 years
old. She had been married for 23 years and had three children. She
graduated high school and worked for the Los Angeles County Department
of Public Health as an eligibility worker and as a Medi-Cal liaison. (XVIII
RT 1829; B-III CT 798-816.)

The prosecution used peremptory challenges against these three
African American women. In response to the defense Wheeler motion, the
court did not initially rule on whether a prima facie case had been made, but
asked the prosecutor if he had any comments. First, the prosecutor stated:
“I don’t think Mr. Amador is claiming that I have a racist bone in my body.
He knows better than that.” (XVIII RT 1841.) The prosecutor protested
that the strikes “have been without regard to color,” and noted that he “tried
vigorously to keep on certain black jurors and have been unsuccessful in
retaining them, because of the peremptories exercised by the defense.”
(Ibid.) The prosecutor continued to argue that a challenge was unwarranted
given that he did not have a history of being a racist: “I think a prima facie
case simply has not been nor could it ever be shown with the prosecutor,
and I think Mr. Amador will agree. He knows me personally and knows
that I do not take into account the color of a person’s skin in selecting a
jury.” (Ibid.)

The trial court noted that the defense had also excused African
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American prospective jurors. (XVIII RT 1841.) The court agreed that the
prosecutor’s excusal of Juror 3 was justified after having heard her answers
despite there being nothing in her responses that distinguished her from
Caucasian jurors.” (/bid.)

The prosecutor sought to justify his strikes of Jurors 44 and 46. With
regard to Juror 44, the prosecutor claimed that his decision was based on
her questionnaire answers and her demeanor. (XVIII RT 1842.) He noted
that the juror had a B.A. in Sociology and had done social work and nursing
all of her life. He then stated that her answer to question number 23 on her
questionnaire suggested that she could not ever actually render a death
verdict. According to the prosecutor, she “does not believe a person should
murder another human being and that could well prevent her from invoking
the death penalty.” (Ibid.) He also noted that her answer to question
number 25 suggested she believed that “unless a person can be
rehabilitated, there is no point in giving the death penalty.” (/bid.) The
prosecutor badly distorted this juror’s responses, and his failure to ask for
clarification of her questionnaire answers strongly suggests pretext.

With regard to Juror 46, the prosecutor merely stated that she
“seemed to be distant from the rest of the jurors’ responses. Although the
rest of jurors reacted in generally a similar way, she was kind of a loner.
And I think all those factors are calling out for a possible hung jury, if
nothing else.” (XVIII RT 1842-1843.) In fact, there was nothing to suggest

® There was some question whether Juror No. 3 was African
American or part Creole. However, as this Court has said, “In Wheeler, we
imposed no requirement that the defendant establish that systematically
excluded black jurors were of Afro-American, Caribbean, African or Latin
American descent.” (People v. Gray (2005) 37 Cal.4th 168, 187, fn. 3
[citations].)
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that this juror was a loner, and the disparate questioning of this juror,
together with all the other circumstances, establishes a prima facie case of
discrimination. Indeed, the lack of any legitimate basis for her excusal,
particularly when viewed with the other two excusals of African
Americans, demonstrates that the prosecutor had a discriminatory purpose
for excusing her.

The trial court failed, however, to find that there was a prima facie
case of discrimination on the completely irrelevant grounds that it did not
personally believe that the prosecutor was a racist and because the defense
had struck an equal number of African Americans from the jury.'® The
court stated as follows:

I have tried enough cases with you, Mr.
Whitney, to know you are not a racist, and I
think that is probably the most obvious thing
that has been exemplified by your effort in this
case on prior occasions and on previous
occasions. [f] In light of the fact that of the four
that have been excused, the number is equal
between the two parties, and having reviewed
the questionnaires, and the answers given, it is
my conclusion that at this juncture, at least,
there has been no prima facie showing of an
intentional intent of the prosecution to enter into
a pattern of excusing people from the panel
merely because they are of the Black, African-
American race.

(XVIIIRT 1844.)
After the defense noted that there were three African Americans, not

two, excused by the prosecutor and that he was not arguing that the

' As defense counsel pointed out and as noted above, the prosecutor
had excused three African Americans and the defense had excused two.
(XVIIIRT 1844.)
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prosecutor was a racist, but that he was nevertheless systematically
eliminating black jurors, the trial court reiterated its finding that no prima
facie case had been shown: “And I again feel that there has been no
systematic excusal without some basis for that exercise other than race. The
motion is denied.” (XVIII RT 1844.)

Jury selection continued. No other African American jurors were
called to the jury box. The jury that was ultimately seated included only
one African American, Juror 23, with defense counsel having exercised a
peremptory challenge against Juror 42, an African American, after a
challenge for cause was denied. (XVIII RT 1814-1818, 1848; B-III CT
723-740.)

C. The Trial Court Erroneously Failed To Find a Prima
Facie Case of Discrimination

Under the California Constitution, a defendant’s right to trial by a
representative jury is violated by the use of peremptory challenges to
exclude jurors solely on the ground of group bias. (People v. Wheeler,
supra, 22 Cal.3d at pp. 276-277.) The equal protection clause of the
Fourteenth Amendment of the federal Constitution similarly forbids
peremptory challenges of potential jurors on account of their race. (Batson
v. Kentucky (1986) 476 U.S. 79, 97; see also Powers v. Ohio (1991) 499
U.S. 400, 409.)

Under both Batson and Wheeler, a defendant has the initial burden of
showing that peremptory challenges are being exercised for discriminatory
reasons. (Batson v. Kentucky, supra, 476 U.S. at pp. 93-97; People v.
Wheeler, supra, 22 Cal.3d at pp. 280-281.) The applicable legal standards
are as follows:

First, the defendant must make out a prima facie

case ‘by showing that the totality of the relevant
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facts gives rise to an inference of discriminatory
purpose.’ [Citations.] Second, once the
defendant has made out a prima facie case, the
‘burden shifts to the State to explain adequately
the racial exclusion’ by offering permissible
race-neutral justifications for the strikes.
[Citations.] Third, ‘[i]f a race-neutral
explanation is tendered, the trial court must then
decide . . . whether the opponent of the strike
has proved purposeful racial discrimination.’

(People v. Cornwell (2005) 37 Cal.4th 50, 66-67, citing Johnson v.
California (2005) 545 U.S. 162, 168.)

To make a prima facie showing, “a litigant must raise the issue in a
timely fashion, make as complete a record as feasible, [and] establish that
the persons excluded are members of a cognizable class.” (People v. Gray,
supra, 37 Cal.4th at p. 186) As the United States Supreme Court has
explained, “a defendant satisfies the requirements of Batson’s first step by
producing evidence sufficient to permit the trial judge to draw an inference
that discrimination has occurred.” (/d. at p. 186, quoting Johnson v.
California, supra, 545 U.S. at p. 231.) “An ‘inference’ is generally
understood to be a ‘conclusion reached by considering other facts and
deducing a logical consequence from them.”” (/d. at p. 186, quoting
Johnson v. California, supra, 545 U.S. at p. 230, fn. 4.)

In deciding whether a prima facie case has been established, this
Court considers “the entire record of voir dire for evidence to support the
trial court’s ruling.” (See People v. Yeoman (2003) 31 Cal.4th 93, 116.)
Certain types of evidence are especially relevant:

[T]he party may show that his opponent has
struck most or all of the members of the
identified group from the venire, or has used a
disproportionate number of his peremptories
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against the group. He may also demonstrate that
the jurors in question share only this one
characteristic — their membership in the group —
and that in all other respects they are as
heterogeneous as the community as a whole.
Next, the showing may be supplemented when
appropriate by such circumstances as the failure
of his opponent to engage these same jurors in
more than desultory voir dire, or indeed to ask
them any questions at all.

(People v. Bonilla (2007) 41 Cal.4th 313, 342, quoting Wheeler, supra, 22
Cal.3d at pp. 280-281.)
1. The Trial Court Used the Wrong Legal Standard

The court in appellant’s case did not state which standard it was
using to determine whether a prima facie case was made, but it can be
assumed that it required an inappropriately high burden when it stated, “at
this juncture, at least, there has been no prima facie showing of an
intentional intent of the prosecution to enter into a pattern of excusing
people from the panel merely because they are of the Black, African-
American race.” (XVIII RT 1844.)

At the time of trial, California courts required proof by a
preponderance of the evidence, that it was “more likely than not” that the
challenge was based on impermissible group bias in order for a defendant to
establish a prima facie case at step one of a Wheeler/Batson challenge. (See
People v. Cornwell, supra, 37 Cal.4th at p. 73). The United States Supreme
Court, however, expressly disapproved of this standard, holding that
“California’s ‘more likely than not’ standard is an inappropriate yardstick
by which to measure the sufficiency of a prima facie case.” (Johnson v.
California, supra, 545 U.S. at p. 163.) Instead, an appellant need only

present facts that “raise an inference” of discrimination. (/bid.)
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This Court has previously held that where “the trial court found no
prima facie case had been established, but whether it applied the correct
‘reasonable inference’ standard rather than the ‘strong likelihood’ standard
is unclear, ‘we review the record independently to apply the high court’s
standard and resolve the legal question whether the record supports an
inference that the prosecutor excused a juror on a prohibited discriminatory
basis.” (People v. Bonilla, supra, 41 Cal.4th at p. 342, quoting People v.
Bell (2007) 40 Cal.4th 582, 597 [citations]; see also People v. Lancaster
(2007) 41 Cal.4th 50, 75 [Court notes that in “post- Johnson cases,” it
reviews the record to resolve the legal question whether defendant’s
showing supported an inference that the prosecutor excused a prospective
juror for an improper reason].) Thus, where, as here the trial court at least
implicitly used an incorrect standard, this Court should not accord any
deference to the trial court’s finding.

As discussed below, after reviewing “the totality of the relevant
facts,” (Johnson v. California, supra, 545 U.S. at p. 168), it is clear that
appellant made out a prima facie case of racial bias motivating the
prosecutor’s challenges to the three African American prospective jurors.

2. The Trial Court’s Grounds for Finding No Prima
Facie Case Were Irrelevant and Improper

In addition to holding the defense to an unreasonably high standard,
the trial court’s asserted grounds for finding no prima facie case were
irrelevant to the question of whether the prosecutor had excused three
prospective jurors based on their race. Once these improper considerations
are removed, it becomes clear that there was no proper basis for the court’s
determination that a prima facie case was not established.

The court stated that, as the prosecutor himself maintained, the
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prosecutor was not a racist. However, whether or not the prosecutor was
personally prejudiced against African Americans is not dispositive. While
“historical evidence of racial discrimination” in the district attorney’s office
wbuld be relevant to whether a Batsorn claim had been established, Miller-
Elv. Cockrell (2003) 537 U.S. 322, 347, the defense does not have to prove
that the prosecutor is an overt racist. A prosecutor could improperly
exercise discriminatory challenges without being a racist. For example, a
prosecutor’s determination that an African American is a “loner” or is
“distant,” as in this case (XVIII RT 1842-1843), could be the result of
unconscious racism which is equally impermissible. (See Batson, supra,
476 U.S. at p. 106 (dis. opn. of Marshall, J.) [“A prosecutor’s own
conscious or unconscious racism may lead him easily to the conclusion that
a prospective black juror is ‘sullen,’ or ‘distant,” a characterization that
would not have come to his mind if a white juror had acted identically].”)
Moreover, a prosecutor may unlawfully exercise strikes to exclude
African Americans not because he is a racist but because he or she believes
it is a winning tactic: “It is not just the repulsive racist who, for the sake of
winning, selects a jury according to strategic and tactical considerations that
are discriminatory, whether intended or not.” (State v. Jones (N.M.App.
1995) 911 P.2d 891, citing Keeton v. State (Tex.Crim.App.1988)(en banc)
749 S.W.2d 861, 868 [although not intentionally discriminating, an attorney
may for strategic reasons try to find reasons other than race to challenge a
black juror, when race may really be the primary factor].) As the Supreme
Court stated in Batson, “[n]or may the prosecutor rebut the defendant’s case
merely by denying that he had a discriminatory motive or ‘affirm[ing] [his]
good faith in making individual selections.’” (Batson, supra, 476 U.S. at p.

98, citing Alexander v. Louisiana (1972) 405 U.S. 625, 632.)
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The trial court also relied on its view that the defense excused an
equal number of African Americans from the jury. It was immaterial,
however, that the defense excused African Americans from the jury in
determining whether the prosecutor’s strikes were discriminatory. (People
v. Snow (1987) 44 Cal.3d 216, 225 [“the propriety of the prosecutor’s
peremptory challenges must be determined without regard to the validity of
defendant’s own challenges™]; see also Miller-El v. Dretke (2005) 545 U.S.
231, 245, fn. 4.) Moreover, in contrast to the prosecutor’s strikes of three
impartial African Americans, the two African Americans excused by the
defense (Jurors 35 and 43) were clearly excused for non-racial reasons
given their answers on voir dire, and only after challenges for cause were
denied. (See United States v. Battle (10th Cir. 1987) 836 F.2d 1094, 1086
[“under Batson, the striking of a single black juror for racial reasons
violates the equal protection clause, even though other black jurors are
seated, and even when there are valid reasons for the striking of some black
members”]; Snyder v. Louisiana, supra, 128 S.Ct. at p. 1208.)

Juror 35 had read about the case in the newspaper. (B-III CT 633.)
He was “particularly put off by the crime,” believed this was a “brutal
murder” and had discussed the case with his wife. (B-III CT 635; XVIII
RT 1799-1800.) Juror 35 was “strongly in favor” of the death penalty, and
stated that if a person takes a life he should have to “pay with his.” (B-III
CT 637.) He acknowledged that “from what I read in the paper, [ was
prejudiced” and expressed uncertainty whether he could be fair. (XVIII RT
1800.) He said that if he were on trial he would not want someone with his
views to sit in on the jury. (XVIII RT 1801.) He admitted “it would be
difficult” to set aside what he knew about the case and consider only the

evidence. (XVIIRT 1807.) The challenge for cause was denied, and the
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defense was forced to use a peremptory challenge to excuse Juror 35.
(XVIII RT 1808, 1836.)

Juror 43 stated in her questionnaire that she had feelings about the
crime that would make it difficult for her to be impartial. (B-III CT 748.)
She stated that viewing graphic or gruesome photographs would cause her
to be partial against someone found to be guilty. (B-III CT 749.) She was
strongly in favor of the death penalty and believed that the death penalty
was given too seldom. (B-III CT 750-751.) She stated that she would vote
for death simply because the defendant was convicted of first degree
murder in this case because “I feel the crime is worthy of the death
penalty.” (B-III CT 753.) In conclusion she stated, “I do not feel that I
could be impartial with the facts given by the judge and this questionnaire.
I believe the defendant should receive the death penalty.” (B-III CT 754-
755.) On questioning by defense counsel, Juror 43 stated: “Well, I feel
rather strongly about the case,” and believed it would be difficult to be fair,
but she agreed to keep an open mind and would try to be fair and impartial.
(XVII RT 1823, 1827.) The court denied the challenge for cause, and the
defense was required to use a peremptory challenge to strike her. (XVIII
RT 1827-1828.)"

The fact that the defense excused these extremely opinionated

African American prospective jurors has no bearing on whether the

" A third African American prospective juror was struck by the
defense after the Wheeler challenge was denied. Like the other two defense
strikes, Juror 42 appeared biased. (See, e.g., juror’s questionnaire: “that
son of a bitch should burn for what he did.” (CT B III 730; see also XVIII
RT 1813.) Juror 42 was excused by the defense after challenge for cause
was denied. (XVIII RT 1818, 1848.)
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prosecutor’s strikes of three African Americans were discriminatory.
3. A Prima Facie Case Was Established

As noted above, prior to the guilt phase, although no Wheeler/Batson
challenge was made, the prosecutor used two of his four peremptory
challenges to excuse the only African American on the venire and a
prospective juror who identified herself as “black/white.” At the penalty
retrial, there were seven African Americans on the venire out of 25
prospective jurors who had been called to the jury box at the time of the
motion or 28%, and the prosecutor used three of his five challenges (60%)
to strike African Americans from the jury. (XVIII RT 1731-1839; see
People v. Bell, supra, 40 Cal.4th at p. 598, fn. 4 [“A more complete analysis
of disproportionality compares the proportion of a party’s peremptory
challenges used against a group to the group’s proportion in the pool of
jurors subject to peremptory challenge].) As the Supreme Court held in
Miller-El v. Cockrell, supra, 537 U.S. 322, 342, where 10 of the
prosecutor’s strikes or roughly 70% were used against African Americans,
“[h]appenstance is unlikely to produce this disparity.”

Moreover, a comparison of the questions asked by the prosecutor and
answers given by both African American and non-African American
prospective jurors demonstrates that the prosecutor questioned jurors
differently depending on their race. Such disparate questioning constitutes
evidence of purposeful discrimination because it was used to create the
appearance of divergent views that became a pretext for excusal. (Miller-El
v. Cockrell, supra, 537 U.S. at p. 344, quoting Batson, supra, 476 U.S. at p.
97 [“[t]he prosecutor’s questions and statements during voir dire
examination and in exercising his challenges may support or refute an

inference of discriminatory purpose”].)
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Voir dire began with 12 jurors seated in the box. Juror 1 stated on
the questionnaire she was “neutral” regarding the death penalty. (B-1CT
10.) She also responded that she would need to know the facts before
voting for death. (B-I CT 10, 12.) The prosecutor’s questioning of Juror 1
was minimal. (XVIII RT 1754.) The one question the prosecutor asked
Juror 1 was whether she could weigh aggravating and mitigating factors to
which she gave a somewhat equivocal answer: “I can do that. I haven’t
never been in the situation before, so hard to say for sure, because I’ve
never been there before, but I think I could.” (/bid.)

The prosecutor then moved on to Juror 2. Juror 2 admitted on the
questionnaire to being “moderately in favor” of the death penalty, but noted
that “all situations are different.” (B-1 CT 29.) Juror 2 did not believe that
the death penalty reduces crime but “there are some instances where the
crime is so terrible that the death penalty does apply.” (Ibid.) The
prosecutor merely asked Juror 2 about the sentencing process, and Juror 2
replied that “my feeling was I have to know what the facts are and decide,
make a decision on this.” (XVIII RT 1755.)

The prosecutor then questioned Juror 3, the one African American
who had been called to the jury box at that point. (B-I CT 41.) He zeroed
in on Juror 3, stating, “Okay. I want to pick on you for a second” (XVIII
RT 1756), and asked her pointed questions about her views on the death
penalty even though her responses on her questionnaire were little different
from the first two Caucasian jurors.

Juror 3 stated on her questionnaire that she was “neutral” regarding
the death penalty. (B-I CT 48.) She responded to a question asking for her
general beliefs about the death penalty as follows: “I feel that when a

person is of sound mind, and admits to death and acts of cruelty willingly,
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knowingly, such as executionist (gang activites) then maybe the death
penalty is appropriate.” (/bid.) The prosecutor asked her about this
response during voir dire, and she stated that she wanted to hear everything
before deciding on penalty. (XVIII RT 1757.) She clarified that the
examples she gave were only examples and that she would not be limited to
voting for death in only those circumstances. (XVIII RT 1758.) She stated
that she would not automatically vote to impose death even as to a serial
killer, but that it would depend on the situation and the evidence. (/bid.)
Juror 3 also clarified that, by her statement in the questionnaire that
someone who intentionally killed should not get the death penalty if they
had a good reason to kill, she meant something like self-defense. (XVIII
RT 1761-1762.)"

None of the Caucasian jurors of the first twelve called to the box,
including those who ultimately sat as jurors, were questioned in the manner
that Juror 3 was despite the fact that their questionnaires provided similar
answers, including some which called their impartiality more into question.
In fact, the prosecutor asked no questions of the other jurors who were
called to the box of the initial 12, despite one juror’s statement that he
believed that life without possibility of parole was a harsher penalty than
death. (B-I CT 87.) This juror, Juror 5, spent time in custody after being
falsely accused of a crime. (B-1CT 82.)

Juror 10 gave answers that cried out for questioning. In his
questionnaire he wrote that he read accounts of the first trial in the

newspaper. (B-ICT 160-161.) He also said that “based on news reports of

12 The juror was also questioned in chambers about the fact that her
uncle tried to rape her when she was 14, and that she went to court to testify
about it. (XVIII RT 1764-1765.)
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the murder I feel I would have a hard time viewing the evidence.” (B-I CT
166.) In response to a question on whether he would follow the instructions
if they conflicted with his beliefs, he said that he did not know but “will
probably follow the judge’s instructions.” (B-I CT 166.) No questions
were asked of this juror on voir dire.

Juror 23 was called to the jury box after the prosecutor exercised one
peremptory challenge (XVIII RT 1768), a prosecution challenge for cause
was granted (XVIII RT 1779) and the defense exercised one peremptory
challenge. (XVIII RT 1782.) Juror 23 was the second African American
called to the box, and eventually sat as a juror."> As with Juror 3, the
prosecutor questioned this prospective juror far more extensively than any
of the Caucasian prospective jurors (with the exception of Juror 19, whom
he successfully challenged for cause). As had the other jurors who were
passed without any or virtually any questions by the prosecutor, Juror 23
stated being “neutral” on the death penalty, and noted that every case is
different and must be decided on the facts. (B-II CT 409.) Juror 23 stated
that “I feel if someone decides to take another person’s life they should be
willing to give up their own.” (/bid.) This juror also stated in answer to a
question as to the purpose served by the death penalty, that it served “none,
because people are still committing murder.” (Ibid.) Juror 23 stated that
life without the possibility of parole was harsher than the death penalty. (B-
II CT 410.) The juror also stated that an intentional killing would not
warrant the death penalty if the killing was in self-defense. (/bid.)

1> The fact that the prosecutor accepted a jury containing an African
American does not end the inquiry, “for to so hold would provide an easy
means of justifying a pattern of unlawful discrimination which stops only
slightly short of total exclusion.” (People v. Snow, supra, 44 Cal.3d at p.
225, citing People v. Motton (1985) 39 Cal.3d 596, 607-608.)
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The prosecutor questioned Juror 23 regarding what he perceived to
be an inconsistency between stating neutrality on the death penalty and
stating that the death penalty served no general purpose. (XVIII RT 1784-
1785.) Juror 23 explained that he did not think the death penalty was a
deterrent even though it might be warranted. (XVIII RT 1785.)
Interestingly, there were others who stated neutrality on the death penalty
but did not provide an answer to the question as to what general purpose the
death penalty served, or gave conflicting answers. The prosecutor did not
ask questions of these Caucasian jurors.

For example, Juror 1 stated beliefs both for and against the death
penalty. (B-I CT 10.) Juror 2 stated that the death penalty does not reduce
crime although sometimes the crime is so terrible that the death penalty
does apply. (B-I CT 29). Juror 10 said that the death penalty was overused
but should be reserved for the most severe crimes. (B-I CT 162) Juror 12
stated that the death penalty should be applied for the worst crimes. (B-I
CT 200.) Juror 55 stated he was “neutral” on the death penalty and gave no
answer to what general purpose the death penalty serves. (B-IV CT 959.)
Juror 61 stated that “no one should unilaterally choose who should live or
die.” (B-IV CT 1073.)

The prosecutor did not strike Juror 23, but the fact that the first two
jurors who the prosecutor questioned at all substantively were African
Americans is significant evidence of discriminatory intent. (Miller-El v.
Cockrell, supra, 537 U.S. at p. 344; Batson, supra, 476 U.S. at p. 97.)

Juror 46, one of the three African Americans peremptorily
challenged by the prosecutor, like other jurors, failed to provide an answer
on her questionnaire with regard to what purpose the death penalty might

serve. (B-III CT 807.) But while she was questioned about this, white
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jurors were not. The prosecutor pressed her for an answer on the purpose of
the death penalty. She stated that both sentences would serve the same
purpose, and that life without possibility of parole was just as harsh as the
death penalty. (XVIII RT 1830.) Other jurors were not questioned about
their responses at all. (See B-1 CT 10; B-I CT 29; B-I CT 162; B-1 CT 200;
B-IV CT 959.)

It is interesting to contrast this line of questioning with that of Juror
52. With regard to what purpose the death penalty serves, Juror 52 said that
while it saves the system money it “lets the criminal off easy. Each day
spent in prison without parole I think worse because they have to live and
remember what they did.” (B-III CT 902-903.) She reiterated that she
believed that it might be better to have the person living each day thinking
about what they did rather than use the death penalty. (B-III CT 904.) The
prosecutor barely questioned her about these answers. After noting Juror
52's response to a question that death might not be as harsh a penalty, the
prosecutor simply asked whether she understood that he will be asking for
death because it is considered by others to be a harsher penalty. (XVIII RT
1837.) Juror 52 agreed that she could vote to impose death if the facts
warranted. (XVIIIRT 1838.)

In addition to disparate questioning, as discussed below in section D,
a review of questionnaire and voir dire responses demonstrates that non-
African American jurors who ultimately sat on the jury are indistinguishable
from the African American jurors the prosecution struck. This Court has
recently declined to engage in such a comparative juror analysis in a “first-
stage” Batson case, although it did not indicate that such a review was
impermissible. (See People v. Bonilla, supra, 41 Cal.4th at p. 350 [“We
have concluded that Miller-El v. Dretke[, supra,] 545 U.S. 231 [] does not
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mandate comparative juror analysis in these circumstances (People v. Bell,
supra, 40 Cal.4th at p. 601 []), and thus we are not compelled to conduct a
comparative analysis here™]; see also People v. Howard (2008) 42 Cal.4th
1000, 1019-1020.) In other cases, this Court has performed such an
analysis where the trial court has denied a prima facie case. (See, e.g.,
People v. Williams (2006) 40 Cal.4th 287, 312; People v. Guerra (2006) 37
Cal.4th 1067, 1103-1104; People v. Cornwell, supra, 37 Cal.4th at p. 71.)
Appellant submits that, particularly where as here, the prosecutor offered
reasons for striking two of the jurors prior to the court’s ruling on whether a
prima facie case had been made, this Court cannot examine the totality of
relevant facts without such an analysis. (See Boyd v. Newland (9th Cir.
2006) 467 F.3d 1139, 1146.) The comparative analysis presented below
should therefore be considered in determining whether or not appellant
established a prima facie case of discriminatory intent.

It is clear from a review of the entire record that a prima facie case
was established that the prosecutor’s strikes of three African Americans
were based on race. The prosecutor struck the only African American and
only mixed race juror in the first trial, and he used three out of his first five
challenges (60%) on African Americans at the penalty retrial where only
28% of prospective jurors called to the jury box at that point were African
American. In addition, he questioned African Americans far more
extensively than white jurors, and as shown by comparative analysis,
described below, other than race, the characteristics of the struck African
Americans were indistinguishable from the Caucasians who remained on
the jury.

The trial court had “a duty to determine if the defendant has

established purposeful discrimination.” (Batson, supra, 476 U.S. at p. 98.)
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Appellant raised an inference that the prosecution had excluded the three
African-Americans on account of race and the burden should have shifted
to the prosecution to articulate race-neutral explanations for the peremptory
challenges in question. As discussed below, the prosecutor volunteered
non-discriminatory reasons that should have been apparent to the court were
sham excuses. The court’s failure to find that appellant had established a
prima facie case of discrimination based on the totality of the record on voir
dire violated appellant’s state and federal constitutional rights under Batson
and Wheeler.

This Court has determined that, where the trial court has erroneously
denied a Wheeler/Batson motion at the first step of the Batson analysis, the
proper remedy is to remand the matter for a hearing at which the trial court
can conduct the second and third steps of the Batson analysis. (People v.
Johnson (2006) 38 Cal.4th 1096, 1103-1104.) First, as discussed below,
since the prosecutor provided non-discriminatory reasons for two of the
three strikes, the issue of whether a prima facie case has been established is
moot, and the ultimate issue can be decided on the present record.
Moreover, the time lapse between appellant’s trial and this Court’s eventual

resolution of his appeal'*

will be substantially longer than in any case
discussed in Johnson, supra, 38 Cal.4th at pp. 1101-1102, making a reliable
hearing on the facts impossible as a practical matter on remand in this case.
Particularly apt is the United States Supreme Court’s comment in Snyder v.
Louisiana, a third-step Batson case, that there is no “realistic possibility that
[the prosecutor’s proffered explanation for excusal] could be profitably

explored further on remand at this late date, more than a decade after

'* Jury selection in this case took place in February 1999. (XVIII
RT 1839-1844.)
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petitioner’s trial.” (Swnyder, supra, 128 S.Ct. at p. 1212.)

Penal Code section 1260 provides that an appellate court “may, if
proper, remand the cause to the trial court for such further proceedings as
may be just under the circumstances.” Remand is appropriate “if there is
any reasonable possibility that the parties can fairly litigate and the trial
court can fairly resolve the unresolved issue on remand. . . .” (People v.
Braxton (2004) 34 Cal.4th 798, 819.) In this case, no such reasonable
possibility exists, due primarily to the lapse of time.

In People v. Johnson, this Court remanded the matter despite the
lapse of between seven and eight years since jury selection had taken place.
(People v. Johnson, supra, 38 Cal.4th at p. 1101.) The time lapse in this
case, already almost ten years at the time of the filing of this opening brief,
promises to be far longer. In cases prior to Johnson in which this Court
considered and rejected remand, time lapses longer than involved here were
considered too long to allow a realistic chance of a meaningful hearing on
remand. (See, e.g., People v. Snow, supra, 44 Cal.3d at p. 226-227 [voir
dire began approximately six years before reversal of judgment]; People v.
Hall (1983) 35 Cal.3d 161, 170-171]trial held more than three years before
reversal of judgment]; People v. Allen (1979) 23 Cal.3d 286, 295, fn. 4
[trial held nearly three years before reversal of judgment].)

Appellant submits that a remand in this case would be an exercise in
futility and a waste of judicial resources. Reversal of the death judgment is
the appropriate remedy after such a lapse of time, and should be ordered in
this case. Should reversal not be ordered, then the matter should be
remanded for further hearing pursuant to Batson and Wheeler, under the

conditions specified in People v. Johnson, 38 Cal.4th at pp. 1103-1104.
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D. The Prosecutor’s Reasons for Excusing the African
American Jurors Were Pretextual

As a matter of federal law, “[o]nce a prosecutor has offered a
race-neutral explanation for the peremptory challenges and the trial court
has ruled on the ultimate question of intentional discrimination, the
preliminary issue of whether the defendant had made a prima facie showing
becomes moot.” (Hernandez v. New York (1991) 500 U.S. 352, 359.) This
Court, most recently in People v. Lewis (2008) 43 Cal.4th 415, found that
“by proffering his reasons” for excusing the challenged juror, “the
prosecutor rendered moot the question whether a prima facie case existed.”
(/d. at p. 471, citing Hernandez, supra, 500 U.S. at p. 359.) This is
consistent with the “the overwhelming weight of authority in other
jurisdictions.” (People v. Boyette (2002) 29 Cal.4th 381, 469 [citations]
(dis. opn. of Kennard, J.); see also People v. Howard, supra, 42 Cal.4th at
p- 1034 (dis. opn. of Kennard, J.).)

In this case, the prosecutor volunteered non-discriminatory reasons
for excusing two of the three African American jurors. Thus, the
preliminary issue of whether the defense made the requisite prima facie
showing is moot, and the Court must proceed to the second and third steps
of Batson, in which a review of the prosecutor’s reasons must be examined
— together with the all the other relevant circumstances — to determine
whether or not the excusals were impermissibly motivated by group bias.
Such an analysis demonstrates that the prosecutor provided sham excuses in
order to strike African Americans from the jury.

The prosecutor provided no explanation for Juror 3's excusal after
the trial court simply noted that her removal appeared justified based on her

answers. (XVIII RT 1841-1842 [“Having heard the voir dire on No. 3 and
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her answers, the exercise of peremptory there was justified by the People™].)
It was improper for the court, however, to assume the strike was proper
based on the juror’s answers without ever asking the prosecutor what his
reasons actually were. It is the prosecutor who must provide non-
discriminatory reasons for excusing a juror. As the United States Supreme
Court has stated: “[w]hen illegitimate grounds like race are in issue, a
prosecutor simply has got to state his reasons as best he can and stand or fall
on the plausibility of the reasons he gives.” (Miller-El v. Dretke, supra, 545
U.S. at p. 252.) It is not for the trial judge to “imagine a reason that might
not have been shown up as false.” (Ibid.)

In fact, there was nothing in Juror 3's responses that was any
different from non-African American jurors who were not challenged by the
prosecutor. (United States v. Alanis (9th Cir. 2003) 335 F.3d 965, 969
[finding purposeful discrimination when a prosecutor struck men from a
jury but included women “who possessed the same objective characteristics
...claimed . . . objectionable in the men”]; McClain v. Prunty (9th Cir.
2000) 217 F.3d 1209, 1220 [*“prosecutor’s motives may be revealed as
pretextual where a given explanation is equally applicable to a juror of a
different race who was not stricken by the exercise of a peremptory
challenge™]; see also Miller-El v. Dretke, supra, 545 U.S. at p. 241 [“[i]f a
prosecutor’s proffered reason for striking a black panelist applies just as
well to an otherwise-similar nonblack who is permitted to serve, that is
evidence tending to prove purposeful discrimination . . . .”].)

Several jurors who sat on the jury stated in their questionnaires, as
did Juror 3, that they were “neutral” on the death penalty. (B-1 CT 10 [Juror
11; B-1 CT 86 [Juror 5]; B-I CT 200 [Juror 12]; B-III CT 902 [Juror 52]; B-
IV CT 959 [Juror 55]; B-IV CT 1092 [Juror 62].)
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Juror 3 provided examples of crimes that would warrant the death
penalty (execution-style, gang-related crimes) where the person is of sound
mind. She clarified during voir dire that these were just examples. Others
who sat on the jury also indicated that the death penalty should be reserved
for the most serious crimes. (B-I CT 29 [Juror 2 stated “there are some
instances where the crime is so terrible that the death penalty does apply™];
B-1 CT 162-163 [Juror 10 stated while the death penalty was “appropriate in
some cases,” he believed it was “often overused” and that the death penalty
was imposed “too often” and “randomly,” and that “some cases, in my
opinion, do not meet the criteria”]; B-I CT 200-202 [Juror 12 stated it is
“the hardest sentence for the worst crimes” and that life without possibility
of parole is a worse sentence than death, and that she was not a believer in
“eye for an eye”]; B-III CT 902-903 [Juror 52 believed “each case is
different” but would be in favor of the death penalty for particularly
gruesome crimes; she believed that life without possibility of parole was a
harsher penalty].)

As noted above, Juror 3 stated that there might be reasons why an
intentional killing would not warrant the death penalty, including where the
killing was in self-defense. She further stated that she would not

.automatically vote for death without knowing all the facts. (XVIII RT
1756-1763.) Non-African American prospective jurors gave similar
answers but were not struck by the prosecutor. For example, Juror 2 also
noted that “not everyone kills for no reason” and would oppose the death
penalty for self defense or if the person is mentally ill. (B-I CT 31.) Juror
10 stated that he would want to know the circumstances before giving the
death penalty. (B-1CT 164.) Juror 26 strongly disagreed with the

proposition that anyone who intentionally kills should always get the death
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penalty, stating it “depends on the circumstances.” (B-II CT 468.) Juror 61
also strongly disagreed with this question, stating that “there are
circumstances which could justify intentionally killing someone, such as
war, protecting family from immediate danger.” (B-IV CT 1075.) Juror 62
stated that “heinous crimes may warrant death,” but that it depends on the
“individual case” (B-IV CT 1092) and that one would “need to consider
whether the person is psychotic.” (B-IV CT 1094).

As noted above, the prosecutor did provide reasons for striking the
other two African Americans, Jurors 44 and 46. The prosecutor stated with
regard to Juror 44, “[m]y decision was based on the answers in the
questionnaire and her demeanor.” (XVIII RT 1842.) When asked which
questions, the prosecutor responded:

For example, I'll start from the front. She has a
B.A. in Sociology, done social work and
nursing all of her life. She, quote, in No. 23
“does not believe a person should murder
another human being” and that could well
prevent her from invoking the death penalty. []
25, she seems to think that “unless a person can
be rehabilitated, there is no point in giving the
death penalty.” That is my reading of her
answers in that regard. She says she could
actually vote, but that she also points out in No.
35 that though some murder is intentional, it can
be very emotional and the person temporarily
insane, etc., etc. []] That those facts may alter
the decision to give the death penalty, given the
facts of this particular case, I don’t think that
juror could ever actually render the death vedict
given what we know to be the facts of our case.
[9] Those are factors that went into my thinking
with respect to No. 44 as well as demeanor.

(XVIII RT 1842.)
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Interestingly, despite these concerns with regard to Juror 44's
responses on the questionnaire, the prosecutor chose to ask her no
questions. A review of the questionnaire, particularly against the backdrop
of questionnaires of white jurors, reveals that the prosecutor’s reasons were
pretextual.

Juror 44 stated that she was moderately in favor of the death penalty.
(B-IT CT 768.) It is clear from the context that the juror’s statement that
she did not believe that “a person should murder another human being” (B-
IIT CT 769) was made in response to the question why she was in favor of
the death penalty. It was an aversion to murder not to the death penalty that
prompted this statement. The prosecutor’s professed interpretation of her
answers as meaning that she would be reluctant to impose the death penalty
is simply false. If there was any ambiguity, it was up to the prosecutor to
seek clarification. “The State’s failure to engage in any meaningful voir
dire examination on a subject the State alleges it is concerned about is
evidence suggesting that the explanation is a sham and a pretext for
discrimination.” (Miller-El v. Dretke, supra, 545 U.S. at p. 246, quoting Ex
parte Travis (Ala. 2000) 776 So.2d 874, 881.)

Next, the prosec