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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA, )
) 5 Crim. F065288
Plaintiff and Respondent, )
) (Kern County
) Superior Court
) No. BF137853B)
V.

RAMIRO ENRIQUEZ

Defendant and Appellant.

N N N’ N’ Nt e’

PETITION FOR REVIEW

PETITION FOR REVIEW FROM THE DECISION OF THE COURT OF
APPEAL OF THE STATE OF CALIFORNIA FOR THE FIFTH
APPELLATE DISTRICT

TO: THE HONORABLE CHIEF JUSTICE AND TO THE
HONORABLE ASSOCIATE JUSTICES OF THE SUPREME COURT
OF THE STATE OF CALIFORNIA:

Appellant, Ramiro Enriquez, respectfully requests this Court
grant review in the above-entitled case following the unpublished
decision of the Court of Appeal, Fifth Appellate District, affirming
appellant's convictions of the Superior Court of Kern County. The

Court of Appeal affirmed the judgment in an unpublished opinion

filed on January 30, 2015. (Appendix.)






QUESTIONS PRESENTED

I. WHETHER THE COURT VIOLATED APPELLANT’S FIFTH
AMENDMENT RIGHTS BY ADMITTING EVIDENCE OF HIS NON-
MIRANDIZED STATEMENT TO LAW ENFORCEMENT THAT HE
CLAIMED "SOUTH" ?

II. WHETHER THERE IS INSUFFICIENT EVIDENCE TO ESTABLISH
THE GANG ENHANCEMENTS?

III. WHETHER THE JUDGMENT MUST BE REVERSED BECAUSE
THE TRIAL COURT ERRONEOUSLY DENIED THE DEFENSE
BATSON/WHEELER MOTION?

IV. WHETHER THERE IS INSUFFICIENT EVIDENCE TO SUPPORT
APPELLANT'S CONVICTION OF AIDING AND ABETTING AN
ATTEMPTED MURDER WITH PREMEDITATION AND
DELIBERATION, REQUIRING REVERSAL OF THAT CONVICTION ?

V. WHETHER THERE IS INSUFFICIENT EVIDENCE TO SUPPORT
APPELLANT'S CONVICTION OF AIDING AND ABETTING THE
ASSAULT WITH A FIREARM CHARGE?

VI. WHETHER THE TRIAL COURT ERRED WHEN IT
INSTRUCTED THE JURY NOT TO CONSIDER POTENTIAL PENAL
CONSEQUENCES AS TO WITNESS FULLER AND BY
IMPLICATION, TREVINQ?

VII. WHETHER APPELLANT'S RIGHT TO DUE PROCESS OF LAW
WAS ABRIDGED WHEN THE TRIAL COURT ALLOWED THE
GANG EXPERT TO OPINE THAT APPELLANT WAS AN ACTIVE
MEMBER OF A CRIMINAL STREET GANG, BASED ON HIS ROLE
IN THE INSTANT CRIME?

VIII. WHETHER THERE IS INSUFFICIENT EVIDENCE TO
SUPPORT THE SUBSTANTIVE GANG CRIME UNDER SECTION
186.22, SUBDIVISION (A)?

IX. WHETHER THE PROSECUTOR COMMITTED PREJUDICIAL
MISCONDUCT WHEN IT VOUCHED FOR ITS WITNESSES"
CREDIBILITY AT TRIAL?






X. WHETHER THE PROSECUTOR COMMITTED PREJUDICIAL
MISCONDUCT WHEN IT APPEALED TO MATTERS OUTSIDE OF
THE RECORD?

XI. WHETHER THERE IS INSUFFICIENT EVIDENCE TO SUPPORT
THE COURT'S FINDING THAT APPELLANT'S STRIKE PRIOR IS
ACTUALLY A STRIKE?






NECESSITY FOR REVIEW

I. Review is necessary to resolve an important issue of law that
arises frequently in the administration of justice and to avoid a
miscarriage of justice. At issue is whether the court violated
appellant’s Fifth Amendment rights by admitting evidence of his
non-Mirandized statement to law enforcement that he claimed
"South." Appellant notes that this raises an issue now being
considered by the court in People v. Elizalde (2013) 222 Cal.App.4th
351, review granted 4/9/2014 (S215260/A132071.) The
prosecution relied on several booking statements to establish
appellant's gang status, without the benefit of warnings pursuant to
Miranda v. Arizona (1966) 384 US. 436. Appellant contends that
his statements at his various bookings should have been suppressed,
and that he was prejudiced by the admission of the incriminating
statements. The appellate court relied heavily on these bookings to
support a finding of sufficiency of evidence as to the gang
enhancement, as well as the substantive gang crime. (Slip Opn, p.
32-33.)

II. Review is necessary to resolve an important issue of law
that arises frequently in the administration of justice and to avoid a
miscarriage of justice. At issue is whether there is insufficient
evidence to establish the gang enhancements, in light of reliance on
the generic Surefio gang umbrella relied upon to establish both
primary activities as well as pattern of criminal activity within the
meaning of the gang statute. A similar issue is on review before this
court in People v. Prunty (2013) 214 Cal.App.4th 1110, review
granted June 26, 2013. (S210234/C071065.)
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III. Review is necessary to resolve an important issue of law
that arises frequently in the administration of justice and to avoid a
miscarriage of justice. At issue is whether the judgment must be
reversed because the trial court erroneously denied the defense
Batson/Wheeler motion.

IV. Review is necessary to resolve an important issue of law
that arises frequently in the administration of justice and to avoid a
miscarriage of justice. At issue is whether there is insufficient
evidence to support appellant's conviction of aiding and abetting an
attempted murder with premeditation and deliberation, requiring
reversal of that conviction.

V. Review is necessary to resolve an important issue of law
that arises frequently in the administration of justice and to avoid a
miscarriage of justice. At issue is whether there is insufficient
evidence to support appellant's conviction of aiding and abetting the
assault with a firearm charge.

VI. Review is necessary to resolve an important issue of law
that arises frequently in the administration of justice and to avoid a
miscarriage of justice. At issue is whether the trial court erred when
it instructed the jury not to consider potential penal consequences
as to witness Fuller and by implication, Trevino.

VII. Review is necessary to resolve an important issue of law
that arises frequently in the administration of justice and to avoid a
miscarriage of justice. At issue is whether appellant's right to due
process of law was abridged when the trial court allowed the gang
expert to opine that appellant was an active member of a criminal

street gang, based on his role in the instant crime.

5.






VIII. Review is necessary to resolve an important issue of law
that arises frequently in the administration of justice and to avoid a
miscarriage of justice. At issue is whether there is insufficient
evidence to support the substantive gang crime under section
186.22, subdivision (a).

IX. Review is necessary to resolve an important issue of law
that arises frequently in the administration of justice and to avoid a
miscarriage of justice. At issue is whether the prosecutor
committed prejudicial misconduct when it vouched for its witnesses'
credibility at trial.

X. Review is necessary to resolve an important issue of law
that arises frequently in the administration of justice and to avoid a
miscarriage of justice. At issue is whether the prbsecutor
committed prejudicial misconduct when it appealed to matters
outside of the record.

XI. Review is necessary to resolve an important issue of law
that arises frequently in the administration of justice and to avoid a
miscarriage of justice. At issue is whether there is insufficient
evidence to support the court's finding that appellant's strike prior

is actually a strike.






STATEMENT OF THE CASE

On June 6, 2012, appellant Ramiro Enriquez was found guilty
following a jury trial of one count of premeditated and deliberated,
attempted murder, a violation of section 664/187 and one count of
assault with a firearm on a person, a violation of section 245,
subdivision (a) (2). ! (2, CT 443-448.) The jury found true as to
both of these counts that appellant committed the offenses for the
benefit, or in association with a criminal street gang with the
specific intent to assist criminal conduct by gang members within
the meaning of section 186.22, subdivision (b)(1) (¢). (2, CT 446,
448.) Appellant was also convicted of one count of active
participation in a criminal street gang, a violation of section 186.22,
subdivision (a). (2, CT 450.)

In a bifurcated court trial, the court found that appellant had
suffered a strike, a violation of section 12031, subdivision (a)(2)(c),
pursuant to section 1170.12, subdivision (a) through (d), as well as
a single prior pursuant to section 667, subdivision (a). (2, CT 451-
452; 1, SCT 23.)

At his July 6, 2012, sentencing hearing appellant was
sentenced to an aggregate term of life with the possibility of parole,

plus 25 years. Appellant was sentenced to a life term on the

1 The Record consists of a two-volume Clerk's Transcript,
hereinafter, "CT," a twelve-volume Reporter's Transcript,
hereinafter, "RT", an augmented Reporter's Transcript hereinafter
"ART" and a one-volume Supplemental Clerk's Transcript,
hereinafter, "SCT." Note that the Reporter's Transcript does not
contain a volume four or five, but contains three, separate volume
"9s", including volumes 9, 9A and 9B.
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attempted murder count, which was enhanced with a consecutive,
section 12022.53, subdivision (c)(e)(1) gang/firearm enhancement
of 20 years and a five-year term in regards to the section 667,
subdivision (a) prior. (2, CT 466.)

Appellant was tried with Rene Gutierrez, and Gabriel Ramos.
(I, CT 207.) Gutierrez was convicted of the same substantive
counts as appellant. (10, RT 2630-2632.) The jury found true as to
Gutierrez that he had personally discharged a firearm, within the
meaning of §§ 12022.53, subdivision (¢) and 12022.5, subdivision
(a)(1). (10, RT 2631.) The jury was unable to come to an
agreement on the attempted murder or assault with a deadly
weapon counts as to Ramos, resulting in a mistrial. (10, RT 2626.)
He was convicted of the substantive gang offense. (10, RT 2626.)

A notice of appeal was filed on July 9, 2012. (2, CT 461.)

The Court of Appeal rendered its unpublished decision on
January 30, 2015. (Appendix)

STATEMENT OF FACTS
Appellant adopts the Court of Appeal's statement of facts.

(Appendix)






ARGUMENT
I

THE COURT VIOLATED APPELLANT’S FIFTH AMENDMENT
RIGHTS BY ADMITTING EVIDENCE OF HIS NON-MIRANDIZED
STATEMENT TO LAW ENFORCEMENT THAT HE CLAIMED
"SOUTH"

During a discussion about the admissibility of gang evidence
sought to be introduced by the prosecutor, the court indicated that
it was going to limit the prosecutor to five of six bookings listed
involving appellant. (9, RT 2315.) The court based its ruling on
Evidence Code section 352, as well as the number of bookings being
cumulative. (9, RT 2315.) The court noted that the probative value
was that appellant was claiming South, and its part of the officer's
opinion that he's a member of the Surefios. (9, RT 2316.)

Appellant contends that the court erred in allowing admission
of the five booking incidents, inasmuch as the questions were
designed to obtain incriminating evidence, for the purpose of
documenting gang status for prosecution in any given case.

The Fifth and Fourteenth Amendments of the Federal
Constitution and article I, section 15, of the California Constitution
prohibit a defendant in a criminal proceeding from being compelled
to be a witness against himself. Before statements a defendant
makes while in police custody may be used against him at trial, they
must be shown to have been made voluntarily and intelligently after
the defendant was advised of his right to remain silent, that if he
gives up the right, anything he says can and will be used against him,
his right to speak with an attorney, and his right to have an attorney

appointed without cost prior to questioning before custodial

9.






questioning commences. (Miranda v. Arizona, (1966) 384 U.S.
436, 475;.)

On December 13, 2013, the Court of Appeal for the First
District, Division Two published People v. Elizalde, supra, 222
Cal.App.4th 351 review granted June 26, 2013, (S21560/A132071)
[Elizalde]. The opinion considers a broad variety of state and
federal authorities on the issue of whether a suspect’s response to a
booking inquiry about his gang membership may be used against
him at trial, in the absence of Miranda warnings, and squarely holds
that it may not. (Id. at p. 381.)

Elizalde rejects the notion that the booking officer’s subjective
intent in asking arrestees about their gang affiliation determines
whether or not the responses may be used at trial, absent a Miranda
waiver. (Elizalde, supra, 222 Cal.App.4th at p. 377.) “[E]ven if a
question was not intended to evoke an incriminating response, if it
was a question the officer should have reasonably expected to evoke
such a response it would fall outside the booking exception.”
(Ibid., citing Rhode Island v. Innis (1980) 446 U.S. 291, Muniz,
supra, and People v. Williams (2013) 56 Cal.4th 165.)

That holding parallels the instant case. Here it is not clear as
to each booking reported whether or not appellant had been
charged with a gang enhancement or substantive gang participation
those times that he was asked about his gang affiliation. However,
that difference does not alter the applicability of Elizalde.

When individuals are booked into the jail they are required to
indicate whether they belong to a gang. These individuals are

clearly in custody but are not advised that they do not have to
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answer questions pursuant to Miranda v. Arizona, supra, 384 U.S.
436, People v. Morris (1987) 192 Cal.App.3d 380.

Insofar as appellant may have failed to make the full
Confrontation clause claim made here, any such failure must be
excused. The trial court apparently felt required under Auto Egquity
Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455, to follow
these opinions and overrule any confrontation clause objection.
Thus objection would have been futile and consequently was not
required. (See People v. Sandoval (2007) 41 Cal.4th 825, 837, fn.
4;.)

For the reasons stated, appellant has not forfeited this claim.
If counsel failed to preserve the claim, however, such failure
amounted to the ineffective assistance of counsel. The United
States Constitution’s Sixth and Fourteenth Amendments, together
with the California Constitution’s article I, section 15, guarantee
every criminal defendant the right to the effective assistance of
counsel. (People v. Ledesma (1987) 43 Cal.3d 171, 215; Strickland
v. Washington (1984) 466 U.S. 668, 691-692.)

Based on the foregoing, appellant requests that review be

granted.
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II

THERE IS INSUFFICIENT EVIDENCE TO ESTABLISH THE GANG
ENHANCEMENTS

The federal Constitution’s Fifth Amendment right to due
process and Sixth Amendment right to jury trial, made applicable to
the states through the Fourteenth Amendment, require the
prosecution to prove to a jury beyond a reasonable doubt every
element of a crime. (See Sullivanv. Louisiana (1993) 508 U.S.
275, 277-278; People v. Sengpadychith (2001) 26 Cal.4th 316,

324.) The Due Process clause of the Fourteenth Amendment also
requires that there can be no conviction without sufficient
evidence. (Jackson v. Virginia (1979) 443 U.S. 307.) Here, the
prosecution did not meet its burden of proving each element of the
gang enhancements charged under section 186.22 subdivision (b)
by substantial evidence beyond a reasonable doubt.

The statutory language of section 186.22, subdivision (b)(1)
describes two separate elements. One relates to the nature of the
crime, requiring it be for the benefit of, at the direction of, or in
association with a criminal street gang. Association with a gang
member is not what is called for by the statute. The second
element of section 186.22, subdivision (b)(1) relates to the
defendant’s state of mind and requires he have the specific intent to
promote, further, or assist in criminal conduct by the gang. (People
v. Albillar (2010) 51 Cal.4th 47, 64-65; People v. Gardeley (1996) 14
Cal.4th 605, 623; In re Frank S. (2006) 141 Cal.App.4th 1192,
1195.)
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To prove the allegations under section 186.22, subdivisions
(a) and (b), the prosecutor was required to establish that one of the
gang's primary activities was the commission of one or more of the
crimes listed in section 186.22, subdivision (e), and that the gang's
members engaged in a pattern of criminal activity. (People v.
Sengpadychith, supra, 26 Cal.4th at p., 322 ().) The Sengpadychith
court noted that "[s]ufficient proof of the gang's primary activities
might consist of evidence that the group's members consistently and
repeatedly have committed criminal activity listed in the gang
statute." (Id. at p. 324) And a "pattern" is established by the
commission of two or more enumerated offenses committed on
separate occasions or by two or more persons. (People v. Loeun
(1997) 17 Cal.4th 1, 4.)

As can be ascertained, all of the predicate crimes described by
Harless were crimes committed by members of Bakersfield's Varrio
Bakers. (9, RT 2370-2381.) Harless asserted that appellant was a
member of Westside Shafter, based on information from Trevino,
appellant's use of a moniker, his involvement in the instant crime as
theorized by the prosecutor, and tattoos on his person, two of
which concerned the number "13" and others concerning Shafter.
Harless acknowledged that he did not do police work in Shafter and
that he relied on information from Trevino that the Shafter gang was
under the Surefio umbrella. He was familiar with the actual streets
in Shafter, but all he knew about gang activity was that there is a
gang. (9, RT 2366.)

The State did not establish the requisite predicate crimes,

inasmuch as it did not provide sufficient evidence that either the
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Westside Shafter or Varrios Bakers' gang had ties to the Surefio
gang, under which it attempted to categorize both gangs. (See
People v. Williams (2008) 167 Cal.App.4th 983.) All the predicate
crimes pertained to Varrios Bakers, and there was insufficient
evidence tying the Bakersfield gang to the Westside Shafter gang to
which appellant had ties.

Note that the issue of whether evidence of a collaborative or
organizational nexus is required before multiple subsets of the
Nortefios can be treated as a whole for the purpose of determining
whether a group constitutes a criminal street gang within the
meaning of Penal Code section 186.22, subdivision (f), is now
pending before our state high court in People v. Prunty (2013) 214
Cal.App.4th 1110, rev. granted 6/29/13, S210234.)

Based on the foregoing, appellant requests that review be

granted.
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I

THE JUDGMENT MUST BE REVERSED BECAUSE THE TRIAL
COURT ERRONEOUSLY DENIED THE DEFENSE
BATSON/WHEELER MOTION

The prosecutor removed ten Hispanic jurors with his
preemptory challenges, thus denying appellant his right to Equal
Protection of the law under the Fourteenth Amendment. (Batson v.
Kentucky (1986) 476 U.S. 79.) The prosecution used these
preemptory challenges to purposely discriminate in jury selection.

Defense counsel for Gutierrez objected, making a
Batson/Wheeler motion. Appellant joined in that motion. (5, ART
1048, 1049.) The trial court found a prima facie case had been
made. (5, ART 1051, 1052.) The prosecutor gave reasons for his
dismissal of the jurors. The trial court denied the defense motion,
noting that the prosecutor excusing people with gang ties, had
excuse jurors who have grown up in gang areas and the reasons did
not appear to be pretextual. (5, RT 1071-1073.)

On appeal the factual findings by the trial court are normally
accorded deference. (Miller-El v. Cockrel (2003) 537 U.S. 322329.)
Here, however, appellant should be entitled to de novo review, as
the trial court did not conduct a complete and thorough analysis of
all of these factors so that factual deference should not apply.
(People v. Lenix (2008) 44 Cal. 4th 602, 624-25.)

The United States Supreme Court established the applicable
law when reviewing a Batson/Wheeler jury selection issue on appeal.
Review of all circumstances is required to determine if a

prosecutor’s proffered reasons for challenging a juror are credible
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and not mere pretext to conceal racial bias. (Johnson v. California
(2005) 545 U.S. 162, 165; Miller-El v. Dretke (2005) 545 U.S. 231;
Batson v. Kentucky, supra, 476 U.S. 79; People v. Wheeler (1978) 22
Cal.3d 258.) The steps which the trial and reviewing courts must
take include establishing a prima facie case "by showing that the
totality of the relevant facts gives rise to an inference of
discriminatory purpose." (Batson v. Kentucky, supra, 476 U.S., at
93, 94).

The discriminatory challenge of even one juror is a violation of
state and federal constitutional law. As such, it mandates reversal.
(People v. Bell (2007) 40 Cal.4th 582, 598; People v. Avila (2006) 38
Cal.4th 491, 549.)

In this case, the appellate court concludes that the
prosecutor's reasons were valid, sincere and nondiscriminatory,
accepting at face value those reasons. (Slip Opinion, p. 12-13.) The
appellate court has committed an error of law by failing to “evaluate
meaningfully the persuasiveness of the prosecutor’s [group]-neutral
explanations,” and to “make a deliberate decision whether
purposeful discrimination occurred.” (United States v. Alanis (9th
Cir. 2003) 335 F.3d 965, 968-969 & fns. 2-3; People v. Fuentes
(1991) 54 Cal.3d 701, 718-721.) Further the fact that the court
merely referred to the prosecution's explanations without giving any
indication that it considered the credibility of the explanation or
engaged in the third-stage process required by Batson, is an error of
law which may warrant reversal or remand. (See, e.g., Montiel v.

City of Los Angeles (9th Cir. 1993) 2 F.3d 335, 340.)
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As to Ms. 254-7226, the prosecutor was initially unable to

articulate any reason for excusing this potential juror. Her friends
and relatives were correctional officers and worked as a service
coordinator for the mentally disabled. He later offered that he was
concerned about her understanding of being an independent vote
with one of 12 on the jury. (5, ART 1062.) Notably, respondent
does not provide meaningful support for the prosecutor's stated
reason for striking this venireperson, which is not supported by the
record. The Batson process requires evidence of the prosecutor's
actual reason for exercising his or her peremptory challenges.
(Johnson v. California (2005) 545 U.S. 162, 172, ["It does not
matter that the prosecutor might have had good reasons..what
matters is the real reason [the jurors] were stricken."]; see also
Turner v. Marshall (9th Cir. 1997) 121 F.3d 1248, 1253 ["The
arguments that the State has made since the evidentiary hearing do
not form part of the prosecutor's explanation."].)

In fact, this potential juror indicated that she would be
involved with deliberations with the jury, and would both listen and
voice her opinions about the issues in the case, as cited below. The
record does suggest that the prosecutor undertook a distinct
questioning pattern with this potential juror, suggesting a
condescending tone, notwithstanding respondent's contrary
conclusion. (RB 69, fn. 25.) The questions posed were simple, and
similar to how one might speak to a younger child. (3, ART 490-
492.)
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2. Ms. 272-3471

As to Ms. 272-3471, appellant asserts that the prosecutor's
stated reason is not supported by the record. The appellate court
conflates a response from another juror, Ms. 240-8196, both of
whom were from Wasco, to find that the prosecutor's reason passes
muster. (Slip Opn, p.12.) True, Ms. 272-3471 lives in Wasco,
however, she did not state she was unaware of gang activity, but that
she had not been impacted by gang activity, which was a separate
question as to whether she had experienced negative impacts as
either a victim of a gang crime or otherwise. (3, ART 720.) She
never stated that she was unaware of gang activity in Wasco. None
of her relatives were accused of crime, and she had an uncle who
was a highway patrolman, as well as an ex-husband who was a
correctional officer. (3, ART 720.)

“Where the facts in the record are objectively contrary to the
prosecutor’s statements, serious questions about the legitimacy of a
prosecutor’s reasons for exercising peremptory challenges are
raised.” (McClain v. Prunty (9th Cir. 2000) 217 F.3d 1209, 1220:;
accord, e.g., People v. Silva (2001) 25 Cal.4th 345, 385.) This is
equally true where the record provides no factual support for the
prosecutor’s statements. (People v. Silva, supra, 25 Cal.4th at p.
385.) There is no