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About Mediators in Court-Connected Mediation Programs for Civil Cases 
(renumber rules 3.870–3.878 of the California Rules of Court as rules 
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Sheet for Court-Program Mediation of Civil Case (form ADR-107)  
(Action Required)          

 
Issue Statement 
Superior courts that make lists of mediators available to litigants in general civil cases or 
that recommend, select, appoint, or compensate mediators are required to establish 
procedures for receiving, investigating, and resolving complaints about these mediators. 
Interested parties have suggested that the Judicial Council adopt rules establishing a 
uniform complaint procedure.  
 
Recommendation 
The Civil and Small Claims Advisory Committee recommends that the Judicial Council, 
effective July 1, 2009:  
 
1. Amend and renumber rules 3.865, 3.866, 3.867, and 3.868 as rules 3.868, 3.867, 

3.871, and 3.872, respectively, and adopt rules 3.865, 3.866, 3.869, and 3.870 to 
revise and expand the current general requirements concerning superior court 



procedures for addressing complaints about mediators who are required to comply 
with the Rules of Conduct for Mediators in Court-Connected Mediation Programs for 
Civil Cases (Cal. Rules of Court, rule 3.850 et seq.);  

 
2. Renumber current rules 3.870–3.878 as rules 3.890–3.898 to allow the revised general 

requirements concerning complaint procedures to immediately follow the rules of 
conduct for mediators;  

 
3. Amend rule 10.781 to provide that inclusion on a court list of alternative dispute 

resolution (ADR) neutrals and eligibility to be recommended, appointed, or 
compensated by the court to serve as a neutral are revocable privileges and confer no 
vested right on the neutral; and  

 
4. Revise Attendance Sheet for Court-Program Mediation of Civil Case (form ADR-

107) to make this optional attendance sheet more user-friendly.  
 
The text of the proposed rules is attached beginning at page 18, and the revised form is 
attached at page 29.  
 
The Civil and Small Claims Advisory Committee also recommends that the 
Administrative Office of the Courts develop model complaint procedures, based on the 
default complaint procedure set forth in article 4 of the proposal that was circulated for 
comment, to assist courts in adopting complaint procedures by local rule of court. 
 
Rationale for Recommendation 
 
Amending and adopting complaint procedure requirements 
Revising and expanding the general requirements concerning superior court procedures 
for addressing complaints about court-program mediators will help to ensure that these 
complaints are addressed in a manner that is fair and respectful to the complainant and 
the mediator and consistent with the mediation confidentiality laws. This will ultimately 
help to ensure the quality of court mediation programs and public confidence in the 
mediation process and the courts. 
 
Amending rule 10.781 
Amending rule 10.781 to provide that inclusion on a court list of ADR neutrals and 
eligibility to be recommended, appointed, or compensated by the court to serve as a 
neutral are revocable privileges and confer no vested right on the neutral will help to 
establish appropriate expectations for neutrals and reduce the likelihood of a claim being 
asserted against a court for actions taken in a complaint proceeding. 
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Revising form ADR-107 
The revisions to this optional Attendance Sheet for Court-Program Mediation of Civil 
Case will make it easier for participants in court-program mediations to provide their 
names, contact information, and roles in the mediation. The revisions will also make the 
form more useful to mediators and courts by adding spaces for the dates of the mediation 
session and the participants’ e-mail addresses.  
 
Alternative Actions Considered 
The advisory committee considered several different approaches to helping ensure that 
procedures for addressing complaints about court-program mediators are fair and 
consistent with mediation confidentiality statutes. These approaches included proposing a 
uniform complaint procedure that would apply to all courts, proposing a default 
complaint procedure that would apply in courts that do not adopt another procedure by 
local rule of court, proposing to expand the general requirements for complaint 
procedures, and providing a model or guide to assist courts in establishing local 
complaint procedures. The committee ultimately concluded that revising and expanding 
the existing general requirements for complaint procedures and providing model 
complaint procedures to assist courts in adopting local rules consistent with these 
requirements would be most appropriate at this time. This approach will help to ensure 
that complaints about mediators are addressed in a manner that is fair and consistent with 
the mediation confidentiality statutes and reduce the administrative burdens and technical 
challenges that courts might experience in establishing complaint procedures.  
 
The committee also considered an array of different provisions that might be included in 
the expanded complaint procedure requirements. Among these, the committee considered 
whether the requirements should apply to allegations of mediator misconduct that are not 
submitted in writing. To reduce the courts’ administrative burdens and preserve their 
flexibility in addressing concerns about mediators, the committee concluded that the new 
general requirements should apply only to allegations that are submitted in writing. The 
committee also considered whether the rules should require that a person with experience 
as a mediator participate in resolving complaints about mediator conduct. To assist in the 
appropriate resolution of complaints and to enhance the credibility of complaint 
proceedings, the committee concluded that the rules of court should require that, in larger 
courts, a person with experience as a mediator must participate in investigating and 
recommending the disposition of any complaints that are not resolved through the 
preliminary review process, but that the rules should allow courts with eight or fewer 
authorized judges to waive this requirement under specified circumstances.  
 
Comments From Interested Parties 
This proposal was circulated as part of the regular spring 2008 comment cycle. Fifteen 
organizations or individuals submitted comments. Of these, five indicated that they 
agreed with the proposal and seven indicated that they agreed with the proposal if 
modified. Three commentators did not express an overall position on the proposal. The 
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text of the comments and the advisory committee’s responses are attached beginning on 
page 30. 
 
The invitation to comment specifically requested input concerning (1) whether the 
California Rules of Court should establish a default complaint procedure that would 
automatically apply if a court has not adopted a local procedure, (2) whether courts that 
elect to establish a local complaint procedure should be required to do so by local rule of 
court, and (3) whether a person with experience as a mediator should participate in 
conducting the investigation and recommending the final disposition of complaints that 
are not resolved in the preliminary review. Based on the responses to these questions and 
input from the Trial Court Presiding Judges/Court Executives Advisory Committees 
(TCPJAC/CEAC) Joint Rules Subcommittee and from the Judicial Council’s Rules and 
Projects Committee, the advisory committee is not recommending the adoption of a 
default complaint procedure, but is recommending that the rules of court be amended to 
provide that courts that are currently required to establish complaint procedures must do 
so by local rule of court and that, in larger courts, a person with experience as a mediator 
must participate in conducting the investigation and recommending the disposition of 
complaints not resolved through the preliminary review.  
 
Commentators suggested a number of specific revisions to the proposal circulated for 
comment, and the advisory committee has made a number of changes in response to these 
suggestions. These include excluding organizations that are on court lists from the 
definition of court-program mediator and clarifying the persons to whom the presiding 
judge may authorize disclosure of information about complaint procedures.  
 
Implementation Requirements and Costs 
The advisory committee does not anticipate that the proposal will result in any significant 
new administrative requirements or expenses for courts. Courts that make a list of 
mediators available to litigants in general civil cases or that recommend, select, appoint, 
or compensate a mediator to mediate a general civil case are already required to establish 
local procedures for resolving complaints about those mediators and to designate a person 
who is knowledgeable about mediation to receive and coordinate the investigation of any 
such complaints. Although the proposal will require some courts to adopt local rules 
establishing complaint procedures and may require adjustments to some existing local 
complaint procedures, the committee expects these adjustments to be small, because an 
effort was made to make this proposal consistent with existing local complaint 
procedures. Additionally, the model complaint procedures will reduce administrative 
burdens and technical challenges that courts might otherwise face in developing local 
complaint procedures.  
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Issue Statement 
Superior courts that make lists of mediators available to litigants in general civil cases or 
that recommend, select, appoint, or compensate mediators are currently required to 
establish procedures for receiving, investigating, and resolving complaints about these 
mediators. Interested parties have suggested that the Judicial Council adopt rules 
establishing a uniform complaint procedure.  
 
Rationale for Recommendation 
 
Background 
Standard 10.70(a) of the California Standards of Judicial Administration encourages 
superior courts to establish mediation programs for civil cases. Many courts refer or order 
cases to mediation, maintain panels of mediators, and provide lists of mediators to 
litigants. 
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To promote public confidence in court-connected mediation programs, in 2002 the 
Judicial Council adopted the Rules of Conduct for Mediators in Court-Connected 
Mediation Programs for Civil Cases, as rules 3.850–3.859 of the California Rules of 
Court. Under rule 3.865, superior courts that make lists of mediators available to litigants 
in general civil cases, or that recommend, select, appoint, or compensate mediators in 
these cases, are required to establish procedures for receiving, investigating, and 
resolving complaints about those mediators. Rule 3.865 also provides that the court may 
reprimand a mediator, require a mediator to complete additional training, or remove a 
mediator from the court’s panel or list or otherwise prohibit a mediator from receiving 
future mediation referrals from the court if the mediator fails to comply with the rules of 
conduct.  
 
After the Judicial Council adopted rule 3.865, several superior courts requested guidance 
in designing procedures to address complaints about mediators in a manner consistent 
with California’s mediation confidentiality statutes.1 In response to these requests, on the 
recommendation of the Civil and Small Claims Advisory Committee, the Judicial 
Council adopted rule 3.860 and rules 3.866–3.868, effective January 1, 2006. Those rules 
are designed to preserve mediation confidentiality and to protect its underlying purposes 
when courts receive and address complaints about court-program mediators by (1) 
establishing the confidentiality of these complaint procedures, (2) prohibiting persons 
who participated in or received information about a complaint proceeding from 
subsequently adjudicating related disputes, and (3) aiding courts in obtaining 
participants’ agreement to disclosure of mediation communications in complaint 
proceedings.  
 
Many comments submitted when these rules were circulated for comment suggested that 
the Judicial Council should adopt a uniform procedure for addressing complaints about 
court-program mediators or suggested elements that should be included in these 

                                                 
1 The Evidence Code provides, in substance, that:  

(1)  Statements made and writings prepared for the purpose of, in the course of, or pursuant to a mediation are not 
admissible or subject to discovery or compelled disclosure in noncriminal proceedings in which testimony 
can be compelled unless all mediation participants expressly agree to their disclosure. (Evid. Code, 
§§ 1119(a)–(b) and 1122(a)(1).) 

(2)  All communications, negotiations, or settlement discussions in the course of a mediation shall remain 
confidential unless all mediation participants expressly agree to their disclosure. (Evid. Code, §§ 1119(c) 
and 1122(a)(1) .) 

(3)  No one may submit any kind of mediator report, assessment, evaluation, recommendation, or finding 
concerning a mediation to a court or other adjudicative body, and a court or adjudicative body may not 
consider any such report, unless all parties to the mediation expressly agree otherwise. (Evid. Code, § 1121.) 

(4)  A mediator is not competent to testify in any subsequent civil proceeding about any statement or conduct 
occurring at or in connection with the mediation. (Evid. Code, § 703.5.) 
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complaint procedures. In response to those suggestions, the ADR Subcommittee of the 
Civil and Small Claims Advisory Committee formed the Working Group on Uniform 
Procedures for Addressing Complaints About Court-Program Mediators to study whether 
a uniform complaint procedure would be feasible and beneficial and, if so, to help design 
such a procedure.2 The working group considered procedures that both California courts 
and other states have established for resolving complaints about mediators. It concluded 
that it would be beneficial for the Judicial Council to adopt a uniform, flexible, and 
informal complaint procedure and assisted considerably in developing a proposal for such 
a procedure.  
 
In 2007, the Civil and Small Claims Advisory Committee circulated for public comment 
a proposal for a uniform complaint procedure that the working group had assisted in 
developing. Because of the relatively small number of courts that commented on the 
proposal and concerns that two court executive officers had raised about the complexity 
of the proposed uniform complaint procedure, the Judicial Council’s Rules and Projects 
Committee suggested that the advisory committee consider the proposal further and seek 
additional input about it.  
 
In response to this suggestion, the committee obtained additional input, significantly 
revised the 2007 complaint procedure proposal, and circulated a revised proposal for 
public comment in spring 2008. Instead of requiring courts to follow a uniform complaint 
procedure, the proposal that was circulated for comment in 2008 would have established 
new general requirements concerning complaint procedures and allowed courts to either 
establish a complaint procedure that complied with these requirements by local rule or 
follow a “default” complaint procedure, detailed in the California Rules of Court.  
 
Based on the public comments received on this revised proposal and input from the Trial 
Court Presiding Judges and Court Executives Advisory Committees’ Joint Rules 
Subcommittee and the Judicial Council’s Rules and Projects Committee, the committee 
further modified its proposal to eliminate the default complaint procedure. Instead, as 
described more fully below, the committee now recommends expanding the general 
requirements concerning complaint procedures and requiring courts to adopt a complaint 
procedure consistent with these general requirements by local rule.  
 
Overview of current proposal 
The amendments recommended by the committee would create a new, separate article 
(article 3) titled Requirements for Addressing Complaints About Court-Program 

                                                 
2 The Working Group on Uniform Procedures for Addressing Complaints About Court-Program Mediators included 
representatives of the ADR Subcommittee, court and noncourt ADR program administrators, mediation trainers, and 
mediators who serve in court-mediation programs and conduct private mediations. (A roster of the working group is 
attached at page 68.) The advisory committee considered it important to obtain input from mediators, who 
frequently serve as volunteers in court-mediation programs, because courts have expressed concerns that complaint 
procedure requirements might affect willingness to serve on their panels.  
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Mediators within the title of the rules concerning alternative dispute resolution in civil 
cases and the chapter of those rules that specifically addresses mediation of civil cases.3 
The rules in this article would include expanded general requirements concerning 
complaint procedures and provide that courts that are currently required to establish 
complaint procedures must do so by local rule of court. Article 3 would also include the 
rules that the Judicial Council adopted in 2005 to preserve mediation confidentiality, with 
some revisions. The committee is also recommending that the Administrative Office of 
the Courts develop model complaint procedures, based on the default complaint 
procedure that was circulated for comment, to assist courts in adopting local rules that are 
consistent with the proposed new general requirements.4 
 
The current proposal will promote the quality of court mediation programs and public 
confidence in the mediation process and the courts by helping to ensure that complaints 
about court-program mediators are addressed in a manner that is fair and respectful to the 
interested parties and consistent with the mediation confidentiality laws. Requiring that 
complaint procedures be established by local rule will allow tailoring these procedures to 
local circumstances, ensure that there is an opportunity for public comment about the 
procedures, and facilitate public access to the local procedures. Providing model 
complaint procedures will reduce the administrative burdens and technical challenges that 
courts might experience in developing local complaint procedures.  
 
Rules 3.865 and 3.868—Application of article 3 and local rule requirement 
New rule 3.865 would provide that article 3 applies to each superior court that makes a 
list of mediators available to litigants in general civil cases or that recommends, selects, 
appoints, or compensates a mediator to mediate any general civil case pending in that 
court. These are the same courts that are required to establish complaint procedures under 
current rule 3.865(a). Current rule 3.865(a) would be renumbered as rule 3.868 and 
amended to provide that these courts must establish, by local rule of court, a complaint 
procedure that is consistent with article 3.  
 
Rule 3.866—Definitions  
Rule 3.866 would list the definitions applicable to article 3. It would define “complaint” 
as a written communication presented to the court’s complaint coordinator indicating that 
a mediator may have violated a provision of the rules of conduct for mediators. It would 

                                                 
3 Division 8 of title 3 of the Rules of Court contains the rules concerning ADR in civil cases. Chapter 3 of division 8 
includes the general rules regarding the mediation of civil cases. Article 2 of chapter 3 contains the Rules of 
Conduct for Mediators in Court-Connected Mediation Programs for Civil Cases, including the current requirements 
concerning superior court procedures for addressing complaints about such mediators. 
4 The nature and goals of court-connected mediation programs and the mediation confidentiality statutes create 
special challenges that must be considered and addressed in designing complaint procedures. The default complaint 
procedure was developed with the guidance of a working group that included court ADR administrators, mediators, 
and others from around the state who have particular expertise in these issues and has been the subject of 
considerable public input. (See also footnote 2.)  
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define “inquiry” as an unwritten communication of the same nature. This distinction is 
important because this proposal would not require any court action concerning inquiries.  
 
Rule 3.869—General requirements for complaint procedures  
The new general requirements for complaint procedures would be stated in new rule 
3.869. Subdivision (a) of this rule provides that complaints should be submitted to the 
complaint coordinator, and subdivision (b) requires the coordinator to acknowledge 
receipt of all complaints. Under subdivision (c), the complaint coordinator would be 
required to conduct a preliminary review of all complaints to determine whether they 
could be resolved informally or would require an investigation. For those rare complaints 
not resolved in the preliminary review, subdivision (d) would require that (1) the 
mediator be given notice of the complaint and an opportunity to respond, (2) there be an 
investigation of the complaint and a recommendation as to the appropriate court action, 
and (3) the final decision be made by the presiding judge or a person or committee 
designated by the presiding judge. Subdivision (e) would require the court to notify the 
complainant and, if the complaint was not resolved during the preliminary review, the 
mediator of the court’s final action on the complaint. Subdivisions (f) and (g) would, 
respectively, require that the court process complaints promptly and provide that the 
court should maintain sufficient records of complaints and inquiries so that they can 
identify patterns of complaints. 
 
Rule 3.869(d) would also require that, except in courts with eight or fewer authorized 
judges, a person who has experience as a mediator participate in conducting the 
investigation and making the recommendation concerning court action. Courts with eight 
or fewer authorized judges would be authorized to waive this requirement if they were 
not able to find a suitable person with this experience to perform the investigation and 
recommendation functions or if it would otherwise be a hardship. 
 
Although rule 3.869 provides for three possible stages in the complaint procedure—
preliminary review, investigation, and final decision—the advisory committee anticipates 
that the investigation and final decision stages will rarely be required. Complaints about 
court-program mediators in civil cases are infrequent, and most are informally resolved. 
Nevertheless, the advisory committee considers it important that appropriate procedures 
be in place in the event that there is a complaint that cannot be informally resolved. 
 
Rule 3.870—Permissible actions on complaints 
New rule 3.870 would replace current rule 3.865(b) and provide an expanded list of 
actions that the court may take after an investigation has been conducted. Advisory 
committee comments to rules 3.865 and 3.870 would emphasize that article 3 and rule 
3.870 do not abrogate or limit a court’s authority, right, or duty to determine who may 
serve in its mediation program or to follow other procedures to ensure the quality of 
court-program mediators in contexts other than when addressing a complaint.  
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Rules 3.867, 3.871, and 3.872—Preserving mediation confidentiality 
Current rules 3.866, 3.867, and 3.868, which the Judicial Council adopted in 2005 to help 
ensure that complaint proceedings are consistent with the mediation confidentiality laws, 
would be amended and renumbered as rules 3.867, 3.871, and 3.872, respectively. Most 
of the amendments to these rules are nonsubstantive. However, rule 3.867 (current rule 
3.866) would be amended to require that a court make the identity of its complaint 
coordinator readily accessible to the public. And rule 3.871 (current rule 3.868), which 
generally provides that a person who has received information about a complaint is 
disqualified from subsequently adjudicating issues related to the mediation from which 
the complaint arose, would be amended to clarify that a person who received only 
information that was publicly disclosed under rule 3.872(d) (current rule 3.867(d)) is not 
disqualified. These amended and renumbered rules would be included in article 3 so that 
they continue to apply to all complaint procedures.  
 
Rule 10.781 
As noted above, rule 10.781 would be amended to provide that inclusion on a court list of 
ADR neutrals and eligibility to be recommended, appointed, or compensated by the court 
to serve as a neutral are revocable privileges and confer no vested right on the neutral. 
These amendments will help to establish appropriate expectations for complaint 
procedures and reduce the likelihood of a claim being asserted against a court for actions 
taken in such proceedings. 
 
Revision of form ADR-107 
The optional Attendance Sheet for Court-Program Mediation of Civil Case will be 
revised so that the body of the form is formatted as a table and check boxes are added for 
the participants to indicate their roles in the mediation. These revisions will make it easier 
for participants in court-program mediations to provide their names, contact information, 
and roles. To make the form more useful to mediators and courts, spaces will also be 
added for the dates of the mediation session and the participants’ e-mail addresses.  
 
Alternative Actions Considered 
The advisory committee considered several different approaches for helping ensure that 
procedures for addressing complaints about court-program mediators are fair and 
consistent with mediation confidentiality statutes. These approaches included proposing a 
uniform complaint procedure that would apply to all courts, proposing a default 
complaint procedure that would apply in courts that do not adopt another procedure by 
local rule of court, proposing to expand the general requirements for complaint 
procedures, and providing a model or guide to assist courts in establishing local 
complaint procedures. The committee ultimately concluded that revising and expanding 
the existing general requirements for complaint procedures, requiring courts to establish a 
complaint procedure that is consistent with these requirements by local rule, and 
providing model complaint procedures to assist courts in doing so would be most 
appropriate at this time. This approach will help to ensure that complaints about 
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mediators are addressed in a manner that is fair and consistent with the mediation 
confidentiality statutes and reduce the administrative burdens and technical challenges 
that courts might experience in establishing complaint procedures.  
 
The committee also considered an array of different provisions that might be included in 
the expanded complaint procedure requirements. Among these, the committee considered 
whether the requirements should apply to allegations of mediator misconduct that are not 
submitted to the court in writing. To reduce the courts’ administrative burdens and 
preserve their flexibility in addressing concerns about mediators, the committee 
concluded that the new general requirements should apply only to allegations that are 
submitted in writing. The committee also considered whether the rules should require that 
a person with experience as a mediator participate in resolving complaints about mediator 
conduct. To assist in the appropriate resolution of complaints and to enhance the 
credibility of complaint proceedings, the committee concluded that the rules of court 
should require that, in larger courts, a person with experience as a mediator participate in 
investigating and recommending the disposition of any complaints that are not resolved 
through the preliminary review process, but that the rules should allow courts with eight 
or fewer authorized judges to waive this requirement under specified circumstances.  
 
Comments From Interested Parties 
 
Overall summary of comments 
This proposal was circulated as part of the regular spring 2008 comment cycle. Fifteen 
organizations or individuals submitted comments. Of these, five indicated that they agree 
with the proposal and seven indicated that they agree with the proposal if modified. Three 
commentators did not express an overall position on the proposal. The text of the 
comments, sorted by topic, and the committee’s responses are attached beginning on page 
30.  
 
Default complaint procedure 
 
Background 
In addition to the general requirements in article 3, the proposal circulated for comment 
included a “default complaint procedure” that would automatically apply if a court had 
not adopted a complaint procedure by local rule of court. The invitation to comment 
specifically requested input concerning whether the California Rules of Court should 
provide such a default complaint procedure, or whether courts should instead be provided 
with a model complaint procedure that would only be effective if adopted locally. 
 
Comments Submitted  
Five commentators responded to this question. The Superior Court of Ventura County 
commented that giving courts the flexibility to implement their own complaint 
procedures consistent with the rules of court or defaulting to the specific procedures 
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stated in the rules of court is a helpful option. The Superior Court of San Francisco 
County commented that it is fair to require a default procedure to apply if a court has not 
adopted a local procedure.  
 
The Trial Court Presiding Judges/Court Executives Advisory Committees Joint Rules 
Subcommittee; the Superior Court of San Diego County; and Ms. Mary Beth Todd, 
executive officer of the Superior Court of Calaveras County, expressed concerns about or 
opposed the proposed default complaint procedure. The Joint Rules Subcommittee 
expressed concerns about the impact of the default complaint procedure on smaller courts 
and about including a default complaint procedure in the California Rules of Court.5 Ms. 
Todd commented that the default complaint procedure seems excessive for inclusion in 
the California Rules of Court and more appropriate as a tool for courts to consider in 
drafting a local rule. The Superior Court of San Diego County commented that including 
the default complaint procedure in the rules of court could create unnecessary confusion, 
because the application of the default procedures to a particular court would not be 
readily apparent to persons reviewing the rules of court.  
 
Advisory Committee Recommendations 
Most of the commentators who specifically addressed this question expressed concerns 
about establishing a default complaint procedure in the California Rules of Court. Based 
on the weight of these comments, the advisory committee has revised its proposal to 
eliminate the default complaint procedure. Instead, the committee recommends that the 
Administrative Office of the Courts develop one or more model complaint procedures, 
based on the proposed default procedure that was circulated for comment. These model 
procedures will assist courts in adopting local rules that are consistent with the new 
general requirements in rule 3.869. The advisory committee also recommends that staff 
work with smaller courts to develop model procedures more tailored to their needs and 
with any other courts that may request assistance in developing local complaint 
procedures. 
 
Establishing complaint procedures by local rule (rule 3.868) 
 
Background 
The invitation to comment specifically requested input concerning whether courts that 
elect to establish a local complaint procedure, rather than to follow the proposed default 
complaint procedure, should be required to do so by adoption of a local rule of court.  
 
 
 

                                                 
5 On August 19, 2008, after submitting its written comments, the TCPJAC/CEAC Joint Rules Subcommittee 
expressed continuing concerns about the impact of the proposal on small courts and general concerns about setting a 
precedent for putting any default procedure in the rules of court. 
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Comments Submitted  
Four commentators specifically addressed this question. The Orange County Bar 
Association supported requiring local procedures to be adopted by local rule because it 
would make the procedures readily available, ensure their accuracy and quality (because 
local rules must be circulated for comment), prevent the procedures from being changed 
repeatedly or on mere suggestion, and provide the public and mediators with notice and 
certainty regarding the procedures. Ms. Todd commented that requiring courts to adopt 
local rules is consistent with other rules of court that require complaint processes.  
 
The Superior Courts of San Diego and San Francisco Counties opposed requiring that 
local complaint procedures be adopted by a local rule of court. The Superior Court of San 
Diego County opposed this requirement because local rules cannot be readily revised. 
The Superior Court of San Francisco County commented that formal local rules should 
not be required for the purpose of ease of reference, because the public and mediators can 
be made aware of local complaint procedures through their publication in written form 
and online.  
 
Advisory Committee Recommendations 
Based on the comments received, the advisory committee recommends that the Judicial 
Council adopt rule 3.868, requiring that the courts adopt complaint procedures by local 
rule of court. As the Orange County Bar Association noted, establishing local complaint 
procedures by local rule would not only ensure that interested persons can readily access 
the rules but would also promote the stability and enhance the quality of the rules. The 
advisory committee also believes that following the public comment process for adopting 
local rules will enhance the acceptance of local complaint procedures and trust and 
confidence in court mediation programs. The committee does not anticipate that it will be 
necessary for courts to frequently revise local complaint procedures and therefore does 
not anticipate that following the procedures for amending local rules would be a 
significant burden.  
 
Investigation and recommendation by a person with experience as a mediator (rule 
3.869(d)(2)) 
 
Background 
The invitation to comment specifically requested input concerning whether the rules 
should require at least one person with experience as a mediator to participate in 
conducting any investigation and making a recommendation concerning court action on 
the complaint, or whether the rules should allow a judicial officer or court staff member 
who does not have mediation experience to perform these functions.  
 
Comments Submitted 
Six commentators specifically addressed this question, and four of them supported 
including this mediation experience requirement in the rules. The State Bar ADR 
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Committee responded that, to give the complaint process legitimacy and acceptance, it 
believes it is “absolutely critical” that an experienced mediator be included on any 
committee charged with judging the conduct and behavior of mediators in a mediation 
setting. The Superior Court of San Francisco County commented that it would be “quite 
beneficial” for the rules to require that at least one person with mediation experience 
participate in conducting the investigation and recommending the final disposition 
because a mediation background will be helpful in determining whether the facts 
surrounding the mediation amount to a violation of the ethical rules or laws. The Superior 
Court of Riverside County commented that at least one person with experience as a 
mediator should participate in conducting the investigation and recommending the final 
disposition, for the reasons described in advisory committee comment to proposed rule 
3.869 (rule 3.870 of the proposal circulated for comment). The Orange County Bar 
Association commented that at least one person with experience as a mediator should 
participate in any investigation and, in the case of a committee-conducted investigation, 
preferably more than one person.  
 
Two commentators questioned the necessity for or opposed the experience requirement. 
The TCPJAC/CEAC Joint Rules Subcommittee questioned whether all investigations 
would need to be conducted by a person qualified as a mediator and suggested that 
smaller courts with limited mediator resources may have difficulty complying with this 
requirement. The Superior Court of San Diego County opposed the requirement and 
suggested that the rule should allow a judicial officer to conduct the investigation and 
make a recommendation, regardless of whether he or she has experience as a mediator. 
The court explained that judicial officers are capable of performing these functions and 
expressed concern that using a mediator on the court’s panel or a private mediator could 
raise peer review problems, including the risk of violating the confidentiality of 
complaint procedures under rule 3.871 (rule 3.868 as circulated). 
 
Advisory Committee Recommendations 
The majority of the commentators who specifically addressed this question supported the 
rules requiring that a person with experience as a mediator participate in conducting any 
investigation and making a recommendation concerning court action on a complaint that 
is not resolved through the preliminary review. Based on the comments submitted, the 
advisory committee recommends that the Judicial Council adopt this requirement but 
allow smaller courts to waive the requirement if the court cannot find a suitable, qualified 
individual to perform these functions or for other grounds of hardship. This exception is 
modeled after rule 10.777, which provides that courts with eight or fewer authorized 
judges can waive the qualifications of court investigators, probate attorneys, and probate 
examiners. 
 
As noted in the comments of the Orange County Bar Association, the State Bar ADR 
Committee, and the Superior Court of San Francisco County, a person with experience as 
a mediator will provide a helpful perspective in determining whether a mediator’s 
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conduct was appropriate or violated the rules of conduct and will enhance the legitimacy 
and acceptance of the complaint process. The advisory committee thinks that the 
participation of a person with experience as a mediator will also help other committee 
members who do not have such experience to recommend an appropriate disposition. 
 
Because complaints about mediators are rare and are almost always informally resolved, 
the advisory committee anticipates that investigations, and thus the necessity for 
appointment of a person with experience as a mediator to investigate complaints, will 
very rarely be required, particularly in smaller courts. The committee believes that if this 
requirement does arise in a court that does not have an available judicial officer or staff 
with experience as a mediator and the participation of a local mediator is problematic, the 
court could readily obtain the assistance of a judicial officer, a court staff member, or a 
mediator from another court.  
 
However, to address commentators’ concerns about the impact of this requirement on 
smaller courts, the advisory committee is recommending that the rule allow courts with 
eight or fewer authorized judges to waive the requirement that an individual who has 
experience as a mediator participate in conducting the investigation and making the 
recommendation concerning complaints not resolved in the preliminary review if the 
court cannot find a suitable, qualified individual to perform these functions or for other 
grounds of hardship.  
 
Mediators subject to complaint procedure (rule 3.866) 
 
Background 
Rule 3.867(2) of the proposal circulated for comment defined a court-program mediator, 
to whom the complaint procedure would apply, as follows:  
 

“Court-program mediator” means a person or organization that is on the court’s list of 
mediators for general civil cases or that is recommended, selected, appointed, or 
compensated by the court to mediate a general civil case pending in the court. 

 
Comments Submitted 
Three commentators raised concerns that the scope of the mediators who would be 
subject to the complaint procedures is too broad. ADR Services, Inc. and the State Bar 
ADR Committee suggested that including organizations in the definition of court-
program mediator was problematic. ADR Services, Inc. also questioned whether 
individual mediators who are recommended by the court should be subject to the 
complaint procedures. The Superior Court of San Diego County commented that the 
complaint procedures should not be applicable to “private” mediators who may be 
recommended or appointed by a court based on the parties’ stipulation or mediators who 
are included on a list that the court makes available to litigants as a resource but who are 
not on a court panel.  
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Advisory Committee Recommendations 
In response to these comments, the advisory committee revised the definition of “court-
program mediator” to delete the reference to organizations. Organizations generally do 
not directly conduct mediations. The revised definition included in this proposal provides 
that a court-program mediator is “a person subject to the rules of conduct under rule 
3.851.” This revised definition is more consistent with the rules of conduct, which define 
a mediator as “a neutral person who conducts a mediation.” (See Cal. Rules of Court, rule 
3.852(2).) 
 
The committee is recommending that mediators who have agreed to be included on a 
court’s list or panel or who are recommended, selected, appointed, or compensated by the 
court remain subject to the complaint procedures. Under rule 3.851, the rules of conduct 
apply to mediations in which a mediator (1) has agreed to be included on a superior 
court’s list or panel and has been notified that he or she was selected to mediate a case 
within that court’s mediation program and (2) has agreed to mediate a case after being 
notified that he or she was recommended, selected, or appointed by the court or will be 
compensated by the court to mediate a case in a court’s mediation program. The advisory 
committee thinks that it is logical and appropriate that the rules of conduct and the 
complaint procedures used to enforce those rules apply to the same groups of mediators. 
In addition, narrowing the application of the rules of conduct or of the complaint 
procedure requirement to exclude mediators who are on court lists or recommended by 
courts would be a significant substantive change in the current rules and would need to be 
circulated for public comment before being considered for adoption. The advisory 
committee will consider whether to circulate possible revisions to the current application 
of the rules of conduct and required complaint procedures in a future rules cycle. 
 
Implementation Requirements and Costs 
The advisory committee does not anticipate that the proposal will result in any significant 
new administrative requirements or expenses for courts. Courts that make a list of 
mediators available to litigants in general civil cases or that recommend, select, appoint, 
or compensate a mediator to mediate a general civil case are already required to establish 
local procedures for resolving complaints about those mediators and to designate a person 
who is knowledgeable about mediation to receive and coordinate the investigation of any 
such complaints. Although the proposal will require some courts to adopt local rules 
establishing complaint procedures and may require adjustments to some existing local 
complaint procedures, the committee expects these adjustments to be small, because an 
effort was made to make this proposal consistent with existing local complaint 
procedures. Additionally, the model complaint procedures that will be developed will 
reduce administrative burdens and technical challenges that courts might otherwise face 
in developing local complaint procedures.  
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Recommendation 
The Civil and Small Claims Advisory Committee recommends that the Judicial Council, 
effective July 1, 2009:  
 
1. Amend and renumber rules 3.865, 3.866, 3.867, and 3.868 as rules 3.868, 3.867, 

3.871, and 3.872, respectively, and adopt rules 3.865, 3.866, 3.869, and 3.870 to 
revise and expand the current general requirements concerning superior court 
procedures for addressing complaints about mediators who are required to comply 
with the Rules of Conduct for Mediators in Court-Connected Mediation Programs for 
Civil Cases (Cal. Rules of Court, rule 3.850 et seq.);  

 
2. Renumber current rules 3.870–3.878 as rules 3.890–3.898 to allow the revised general 

requirements concerning complaint procedures to immediately follow the rules of 
conduct for mediators;  

 
3. Amend rule 10.781 to provide that inclusion on a court list of alternative dispute 

resolution neutrals and eligibility to be recommended, appointed, or compensated by 
the court to serve as a neutral are revocable privileges and confer no vested right on 
the neutral; and  

 
4. Revise Attendance Sheet for Court-Program Mediation of Civil Case (form ADR-

107) to make this optional attendance sheet more user-friendly.  
 
The text of the proposed rules is attached beginning at page 18, and the revised form is 
attached at page 29.  
 
The Civil and Small Claims Advisory Committee also recommends that the 
Administrative Office of the Courts develop model complaint procedures, based on the 
default complaint procedure set forth in article 4 of the proposal that was circulated for 
comment, to assist courts in adopting complaint procedures by local rule of court. 
 
Attachments 



1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

Rules 3.870–3.878 of the California Rules of Court are renumbered as rules 3.890–3.898, 
respectively; rules 3.865, 3.866, 3.867, and 3.868 are amended and renumbered as rules 
3.868, 3.867, 3.871, and 3.872, respectively; rules 3.865, 3.866, 3.869, and 3.870 are 
adopted; and rule 10.781 is amended, effective July 1, 2009, to read: 
 

 
Division 8.  Alternative Dispute Resolution 

 
Chapter 3.  General Rules Relating to Mediation of Civil Cases 

 
Article 3.  Requirements for Addressing Complaints About  

Court-Program Mediators
11 

 12 
13  

Rule 3.865.  Application and purpose 14 
15  
16 The rules in this article apply to each superior court that makes a list of mediators 
17 available to litigants in general civil cases or that recommends, selects, appoints, or 
18 compensates a mediator to mediate any general civil case pending in that court. These 
19 rules are intended to promote the resolution of complaints that mediators in court-
20 connected mediation programs for civil cases may have violated a provision of the rules 
21 of conduct for such mediators in article 2. They are intended to help courts promptly 
22 resolve any such complaints in a manner that is respectful and fair to the complainant and 

the mediator and consistent with the California mediation confidentiality statutes. 23 
24  
25 
26 

Advisory Committee Comment 
 

27 As used in this article, complaint means a written communication presented to a court’s complaint 
28 coordinator indicating that a mediator may have violated a provision of the rules of conduct for mediators 
29 
30 

in article 2. 
 

31 Complaints about mediators are relatively rare. To ensure the quality of court mediation panels and public 
32 confidence in the mediation process and the courts, it is, nevertheless, important to ensure that any 
33 complaints that do arise are resolved through procedures that are consistent with California mediation 
34 confidentiality statutes (Evid. Code, §§ 703.5 and 1115 et seq.), as well as fair and respectful to the 
35 
36 

interested parties.  
 

37 The requirements and procedures in this article do not abrogate or limit a court’s inherent or other 
38 authority, in its sole and absolute discretion, to determine who may be included on or removed from a 
39 court list of mediators; to approve or revoke a mediator’s eligibility to be recommended, selected, 
40 appointed, or compensated by the court; or to follow other procedures or take other actions to ensure the 
41 quality of mediators who serve in the court’s mediation program in contexts other than when addressing a 
42 complaint. The failure to follow a requirement or procedure in this article will not invalidate any action 
43 
44 

taken by the court in addressing a complaint. 
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 1 
Rule 3.866.  Definitions 2 

3  
4 
5 

As used in this article, unless the context or subject matter requires otherwise: 
 

6 (1) “The rules of conduct” means rules 3.850–3.860 of the California Rules of Court in 
article 2. 7 

8  
9 (2) “Court-program mediator” means a person subject to the rules of conduct under rule 

10 
11 

3.851. 
 

12 (3) “Inquiry” means an unwritten communication presented to the court’s complaint 
13 coordinator indicating that a mediator may have violated a provision of the rules of 
14 
15 

conduct. 
 

16 (4) “Complaint” means a written communication presented to the court’s complaint 
17 coordinator indicating that a mediator may have violated a provision of the rules of 
18 
19 

conduct. 
 

20 
21 

(5)  “Complainant” means the person who makes or presents a complaint. 
 

22 (6) “Complaint coordinator” means the person designated by the presiding judge under 
23 
24 

rule 3.867(a) to receive complaints and inquiries about the conduct of mediators.  
 

25 (7) “Complaint committee” means a committee designated or appointed to investigate 
26 
27 

and make recommendations concerning complaints under rule 3.869(d)(2).  
 

28 (8) “Complaint procedure” means a procedure for presenting, receiving, reviewing, 
29 
30 

responding to, investigating, and acting on any inquiry or complaint. 
 

31 (9) “Complaint proceeding” means all of the proceedings that take place as part of a 
32 
33 

complaint procedure concerning a specific inquiry or complaint. 
 

34 (10) “Mediation communication” means any statement that is made or any writing that is 
35 prepared for the purpose of, in the course of, or pursuant to a mediation or a 
36 mediation consultation, as defined in Evidence Code section 1115, and includes any 
37 communications, negotiations, and settlement discussions between participants in 
38 
39 

the course of a mediation or a mediation consultation.  
 

40 
41 

Advisory Committee Comment 
 

42 Paragraph (2). Under rule 3.851, the rules of conduct apply when a mediator, or a firm with which a 
43 mediator is affiliated, has agreed to be included on a superior court’s list or panel of mediators for general 
44 civil cases and is notified by the court or the parties that he or she has been selected to mediate a case 
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1 within that court’s mediation program or when a mediator has agreed to mediate a general civil case after 
2 being notified that he or she was recommended, selected, or appointed by a court, or will be compensated 
3 
4 

by a court, to mediate a case within a court’s mediation program.  
 

5 Paragraphs (3) and (4). The distinction between “inquiries” and “complaints” is significant because 
6 some provisions of this article apply only to complaints (i.e., written communications presented to the 
7 court’s complaint coordinator indicating that a mediator may have violated a provision of the rules of 
8 
9 

10 

conduct) and not to inquiries.  
 
 
Rule 3.867.3.866.  Designation of person to receive inquiries and complaints 11 

Complaint coordinator 12 
13  

(a)  Designation of the complaint coordinator 14 
15  
16 In each superior court that is required to establish a complaint procedure under rule 
17 3.865, The presiding judge must designate a person who is knowledgeable about 

mediation to receive and coordinate the investigation of any inquiries or complaints 18 
19 about the conduct of mediators who are subject to rule 3.865 serve as the complaint 

coordinator.  20 
21  

(b) Identification of the complaint coordinator 22 
23  
24 The court must make the complaint coordinator’s identity and contact information 
25 
26 

readily accessible to litigants and the public. 
 

27 
28 

Advisory Committee Comment 
 

29 The alternative dispute resolution program administrator appointed under rule 10.783(a) may also be 
30 
31 
32 

appointed as the complaint coordinator if that person is knowledgeable about mediation. 
 
 
Rule 3.868.3.865. Complaint procedure required  33 

34  
(a)  Court procedures required 35 

36  
37 Each superior court that makes a list of mediators available to litigants in general 
38 civil cases or that recommends, selects, appoints, or compensates a mediator to 
39 mediate any general civil case pending in the court to which this article applies 
40 under rule 3.865 must establish a complaint procedures by local rule of court that is 

consistent with this article. for receiving, investigating, and resolving complaints 
that mediators who are on the

41 
 court's list or who are recommended, selected, 42 

43 appointed, or compensated by the court failed to comply with the rules for conduct 
44 of mediators set forth in this article, when applicable.  
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(b) Actions court may take  1 
2  
3 The court may impose additional mediation training requirements on a mediator, 
4 reprimand a mediator, remove a mediator from the court's panel or list, or otherwise 
5 prohibit a mediator from receiving future mediation referrals from the court if the 
6 mediator fails to comply with the rules of conduct for mediators in this article, when 
7 
8 
9 

applicable.  
 

 
Rule 3.869.  General requirements for complaint procedures and complaint 

proceedings
10 

 11 
12  

(a)  Submission and referral of inquiries and complaints to the complaint 13 
coordinator 14 

15  
16 All inquiries and complaints should be submitted or referred to the complaint 
17 
18 

coordinator. 
 
(b)  Acknowledgment of complaint 19 

20  
21 The complaint coordinator must send the complainant a written acknowledgment 
22 
23 

that the court has received the complaint.  
 

(c)  Preliminary review and disposition of complaints 24 
25  
26 The complaint coordinator must conduct a preliminary review of all complaints to 
27 determine whether the complaint can be informally resolved or closed, or whether 
28 
29 

the complaint warrants investigation.  
 
(d)  Procedure for complaints not resolved through the preliminary review 30 

31  
The following procedures are required only if a complaint is not resolved or closed 32 

33 
34 

through the preliminary review. 
  
(1)  Mediator’s notice and opportunity to respond 35 

36  
37 The mediator must be given notice of the complaint and an opportunity to 
38 
39 
40 

respond.  
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(2) Investigation and recommendation  1 
2  
3 (A) Except as provided in (B), the complaint must be investigated and a 
4 recommendation concerning court action on the complaint must be 
5 made by either an individual who has experience as a mediator and 
6 who is familiar with the rules of conduct stated in article 2 or a 
7 
8 

complaint committee that has at least one such individual as a member.  
 

9 (B)  A court with eight or fewer authorized judges may waive the 
10 requirement in (A) for participation by an individual who has 
11 experience as a mediator in conducting the investigation and making 
12 the recommendation if the court cannot find a suitable qualified 
13 individual to perform the functions described in (A) or for other 
14 
15 

grounds of hardship.   
  
(3) Final decision  16 

17  
18 The final decision on the complaint must be made by the presiding judge or 
19 his or her designee, who must not be the complaint coordinator or an 
20 individual who investigated the complaint before its submission for final 
21 
22 

decision.  
 
(e) Notice of final action 23 

24  
25 (1)  The court must send the complainant notice of the final action taken by the 
26 
27 

court on the complaint.  
 

28 (2) If the complaint was not closed during the preliminary review, the court must 
29 
30 

send notice of the final action to the mediator. 
 

(f)  Promptness 31 
32  
33 
34 

The court must process complaints promptly at all stages.  
 

 (g)  Records of complaints 35 
36  
37 The court should maintain sufficient information about each complaint and its 
38 disposition to identify any history or patterns of complaints submitted under these 
39 
40 

rules. 
 

41 
42 

Advisory Committee Comment 
 

43 The Administrative Office of the Courts has developed model local rules that satisfy the requirements of 
this rule. These model local rules were developed with input from judicial officers, court administrators, 44 
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1 alternative dispute resolution (ADR) program administrators, court-program mediators, and public 
2 commentators and are designed so that they can be readily adapted to the circumstances of individual 
3 courts and specific complaints. Courts are encouraged to adopt rules that follow the model rules, to the 
4 extent feasible. Courts can obtain copies of these model rules from civil ADR program staff at the 
5 
6 

Administrative Office of the Courts. 
  

7 Subdivision (a). Coordination of inquiries and complaints by a person knowledgeable about mediation is 
8 important to help ensure that the requirements of this article are followed and that mediation 
9 

10 
confidentiality is preserved. 
 

11 Subdivision (c). Courts are encouraged to resolve inquiries and complaints about mediators using the 
12 simplest, least formal procedures that are appropriate under the circumstances, provided that they meet 
13 
14 

the requirements stated in this article.  
 

15 Most complaints can be appropriately resolved during the preliminary review stage of the complaint 
16 process, through informal discussions between or among the complaint coordinator, the complainant, and 
17 the mediator. Although complaint coordinators are not required to communicate with the mediator during 
18 the preliminary review, they are encouraged to consider doing so. For example, some complaints may 
19 arise from a misunderstanding of the mediator’s role or from behavior that would not violate the standards 
20 of conduct. These types of complaints might appropriately be addressed by providing the complainant 
21 with additional information or by informing the mediator that certain behavior was upsetting to a 
22 
23 

mediation participant. 
 

24 The circumstances under which a complaint coordinator might informally resolve or close a complaint 
include, for example, when (1) the complaint is withdrawn; (2) no violation of the rules of conduct 25 

26 appears to have occurred; (3) the alleged violation of the rules of conduct is very minor and the mediator 
27 has provided an acceptable explanation or response; and (4) the complainant, the mediator, and the 
28 complaint coordinator have agreed on a resolution. In determining whether to close a complaint, the 
29 complaint coordinator might also consider whether there are or have been other complaints about the 
30 
31 

mediator. 
 

32 Subdivision (d). At the investigation and recommendation stage, all courts are encouraged to consider 
33 using a complaint committee comprised of members with a variety of backgrounds, including at least one 
34 person with experience as a mediator, to investigate and make recommendations concerning those rare 
35 
36 

complaints that are not resolved during the preliminary review. 
 

37 Courts are also encouraged to have a judicial officer who is knowledgeable about mediation, or a 
38 committee that includes another person who is knowledgeable about mediation, make the final decision 
39 
40 
41 

on complaints that are not resolved through the preliminary review.  
 
 
Rule 3.870.  Permissible court actions on complaints  42 

43  
After an investigation has been conducted, the presiding judge or his or her designee may 
do one or more of the following: 

44 
 45 

46  
47 
48 

(1) Direct that no action be taken on the complaint; 
 

49 (2) Counsel, admonish, or reprimand the mediator;  
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(3) Impose additional training requirements as a condition of the mediator remaining on 1 
2 
3 

the court’s panel or list;  
 

4 (4) Suspend the mediator from the court’s panel or list or otherwise temporarily 
5 
6 

prohibit the mediator from receiving future mediation referrals from the court; or 
 
(5)  Remove the mediator from the court’s panel or list or otherwise prohibit the 7 

8 
9 

mediator from receiving future mediation referrals from the court.  
 

10 
11 

Advisory Committee Comment 
 

12 This rule does not abrogate or limit any existing legal right or duty of the court to take other actions, 
13 
14 
15 

including interim suspension of a mediator pending final action by the court on a complaint.  
 
 
Rule 3.871.3.867.  Confidentiality of complaint procedures proceedings, 

information, and records 
16 
17 
18  

(a) Intent This rule’s requirement that rule 3.865 complaint procedures be confidential 19 
20 is  
21 
22 
23 
24 
25 
26 

This rule is intended to: 
 
(1) Preserve the confidentiality of mediation communications as required by 

Evidence Code sections 1115–1128; 
 
(2) Promote cooperation in the reporting, investigation, and resolution of 

complaints about court-program mediators on court panels; and 27 
28 
29 

 
(3) Protect mediators against damage to their reputations that might result from 

the disclosure of unfounded complaints against them. 30 
31  

(b) Preserving the confidentiality of mediation communications 32 
33  
34 All procedures for receiving, investigating, and resolving inquiries or complaints 

about the conduct of mediators complaint procedures and complaint proceedings 
must be designed and conducted in a manner that 

35 
to preserves the confidentiality of 

mediation communications, including but not limited to the confidentiality of any 
communications between the mediator and individual mediation participants or 
subgroups of mediation participants.  

36 
37 
38 
39 
40  

(c) Confidentiality of complaint proceedings  41 
42  
43 All communications, inquiries, complaints, investigations, procedures, 
44 deliberations, and decisions about the conduct of a mediator under rule 3.865 
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complaint proceedings must occur in private and must be kept confidential. No 
information or records concerning the receipt, investigation, or resolution of an 
inquiry or a complaint under rule 3.865

1 
2 

 may be open to the public or disclosed 
outside the course of the rule 3.865

3 
 complaint procedure proceeding except as 

provided in (d) or as otherwise required by law. 
4 
5 
6  

(d) Authorized disclosures 7 
8  

After the decision on a complaint, the presiding judge, or a person designated by 
whom 

9 
the presiding judge for this purpose designates to do so, may, in his or her 10 

11 discretion, authorize the public disclosure of information or records concerning rule 
3.865 the complaint procedures proceeding that do not reveal any mediation 
communications.

12 
, including The disclosures that may be authorized under this 13 

subdivision include the name of a mediator against whom action has been taken 
under rule 3.865

14 
 3.870, the action taken, and the general basis on which the action 

was taken. In determining whether to authorize the disclosure of information or 
records under this subdivision, the presiding judge or the

15 
16 

 designee should consider 
the purposes of the confidentiality of rule 3.865

17 
 complaint procedures proceedings 18 

19 
20 

stated in (a)(2) and (a)(3). 
 
(e) Disclosures required by law 21 

22  
23 In determining whether the disclosure of information or records concerning rule 

3.865 a complaint procedures proceeding is required by law, courts should consider 
the purposes of the confidentiality of rule 3.865 

24 
complaint procedures proceedings 25 

stated in (a). Before If it appears that the disclosure of information or records 
concerning a complaint 

26 
procedures under rule 3.865 proceeding that would reveal 27 

28 mediation communications is ordered required by law, before the information or 
records are disclosed, notice should be given to any person whose mediation 
communications may thereby 

29 
be revealed. 30 

31  
32 
33 

Advisory Committee Comment 
 

34 Under rule 3.866(9), the complaint proceedings covered by this rule include proceedings to address 
35 inquiries as well as complaints (i.e., to unwritten as well as written communications indicating that a 
36 
37 

mediator may have violated a provision of the rules of conduct).  
 

38 Subdivision (a). See Evidence Code sections 1115 and 1119 concerning the scope and types of mediation 
communications protected by mediation confidentiality. Rule 3.871 is intended to supplement the 39 

40 confidentiality of mediation communications established by the Evidence Code by ensuring that 
41 disclosure of information or records about a complaint proceeding does not reveal confidential mediation 
42 communications. Rule 3.871 is not intended to supersede or abrogate the confidentiality of mediation 
43 
44 

communications established by the Evidence Code. 
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Subdivision (b). Private meetings, or “caucuses,” between a mediator and subgroups of participants are 
common in court-connected mediations, and it is frequently understood that these communications will 
not be disclosed to other participants in the mediation. (See Cal. Rules of Court, rule 3.854(c).) It is 
important to protect the confidentiality of these communications in rule 3.865

1 
2 
3 

 complaint procedures, 
proceedings 

4 
so that one participant in the mediation does not learn what another participant discussed in 

confidence with the mediator without the consent of the participants in the caucus communication
5 

. 6 
7 
8 

 
Subdivisions (c)–(e). The provisions of (c)–(e) that authorize the disclosure of information and records 
related to rule 3.865 complaint procedures proceedings do not create any new exceptions to mediation 
confidentiality. Although public disclosure of information and records about complaint proceedings that 

9 
10 
11 do not reveal mediation communications may be authorized under (d), information and records about rule 

3.865 complaint procedures that would reveal mediation communications should only may be publicly 
disclosed only as required by law (e.g., in response to a subpoena or court order) and 

12 
consistent with the 

statutes and case law governing mediation confidentiality. A person who is knowledgeable about 
13 
14 
15 California’s mediation confidentiality laws should determine whether the disclosure of mediation 
16 
17 
18 
19 
20 

communications is required by law.  
 
Evidence Code sections 915 and 1040 establish procedures and criteria for deciding whether information 
acquired in confidence by a public employee in the course of his or her duty is subject to disclosure. 
These sections may be applicable or helpful in determining whether the disclosure of information or 
records acquired by judicial officers, court staff, and other persons while receiving, investigating, or 21 

22 
23 
24 
25 

resolving complaints under rule 3.865 in the course of a complaint proceeding is required by law or 
should be authorized in the discretion of the presiding judge. 
 
 
Rule 3.872.3.868.  Disqualification from subsequently serving as an adjudicator  26 

27  
28 A person who has participated in or received information about the receipt, investigation 
29 or resolution of an inquiry or a complaint under rule 3.865 a complaint proceeding or 
30 otherwise received information about the substance of a complaint, other than 
31 
32 
33 
34 
35 
36 

information that is publicly disclosed under rule 3.871(d), must not subsequently hear or 
determine any contested issue of law, fact, or procedure concerning the dispute that was 
the subject of the underlying mediation or any other dispute that arises from the 
mediation as a judge, an arbitrator, a referee, or a juror, or in any other adjudicative 
capacity, in any court action or proceeding. 

 
37 
38 

Advisory Committee Comment 
 

39 Persons who participated in a complaint proceeding are prohibited from subsequently adjudicating the 
40 dispute that was the subject of the underlying mediation or any other dispute that arises from the 
41 mediation because they may have learned of confidential mediation communications that were disclosed 
42 in the complaint proceeding or may have been influenced by what transpired in that proceeding. Because 
43 the information that can be disclosed publicly under rule 3.871(d) is limited and excludes mediation 
44 communications, it is unnecessary to disqualify persons who received only publicly disclosed information 
45 
46 

from subsequently adjudicating the dispute.  
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 1 
2 
3 

Chapter 4.  Civil Action Mediation Program Rules  
 

Rule 3.890 3.870.  Application 4 
5 
6 
7 
8 

 
***  
 
 
Rule 3.891 3.871.  Actions subject to mediation 9 

10 
11 
12 
13 

 
***  
 
 
Rule 3.892 3.872.  Panels of mediators 14 

15 
16 
17 

 
***  
 
Rule 3.893 3.873.  Selection of mediators 18 

19 
20 
21 
22 

 
***  
 
 
Rule 3.894 3.874.  Attendance, participant lists, and mediation statements 23 

24 
25 
26 
27 

 
***  
 
 
Rule 3.895 3.875.  Filing of statement by mediator 28 

29 
30 
31 
32 

 
***  
 
 
Rule 3.896 3.876.  Coordination with Trial Court Delay Reduction Act 33 

34 
35 
36 
37 

 
***  
 
 
Rule 3.897 3.877.  Statistical information 38 

39 
40 
41 

 
***  
 

 27



 28

1  
Rule 3.898 3.878.  Educational material 2 

3 
4 
5 
6 
7 
8 
9 

10 

 
* * *  
 
 
Rule 10.781.  Court-related ADR neutrals 
 
(a)–(b)  ***  

 
(c)  Privilege to serve as a court-program neutral 11 

12  
Inclusion on a court list of ADR neutrals and eligibility to be recommended, 13 
appointed, or compensated by the court to serve as a neutral are privileges that are 14 
revocable and confer no vested right on the neutral. 15 

16  

Advisory Committee Comment 17 
18  

Subdivision (c). A court has absolute discretion to determine who may be included on a court list of ADR 19 
neutrals or is eligible to be recommended, selected, appointed, or compensated by the court to serve as a 20 
neutral (except as otherwise expressly provided by statute or rule of court). 21 
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