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of Court, rule 8.630 and adopt new rule 8.631) (Action Required)

Issue Statement

Rule 8.630 of the California Rules of Court addresses briefs in appeals from judgments of
death (capital cases). Subdivision (b) of this rule establishes limits on the length of these
briefs. Under this rule, appellants’ opening briefs and respondents’ briefs may be up to
95,200 words long if prepared on a computer or 280 pages if typewritten. Most
appellants’ opening briefs and many respondents’ briefs exceed these limits, however.
Rule 8.631(b)(5) provides that the Chief Justice may, for good cause, allow parties to file
briefs that exceed the brief length limits. Currently, however, rule 8.630 does not specify
the factors that will be considered in determining whether good cause exists to grant an
application to file an overlength brief, nor does it specify when a party must file such an
application. The Supreme Court requested that the Judicial Council consider amending
rule 8.630 to incorporate standards for what constitutes good cause to permit an
overlength brief in a capital appeal or to increase permissible length of briefs in these
cases.

Recommendation
The Appellate Advisory Committee recommends that the Judicial Council effective
January 1, 2008:

1. Amend rule 8.630 to:

a. Increase the permissible length of appellants’ opening briefs and respondents’
briefs in capital appeals to 102,000 words if prepared on a computer or 300
pages if typewritten; and



b.  Provide that if the Chief Justice permits the appellant to file an opening brief
that exceeds these limits, the respondent’s brief may not exceed the length of
appellant’s opening brief approved by the Chief Justice.

2. Adopt new rule 8.631 to establish an application procedure for requests to file
overlength briefs in capital appeals that:

a.  Applies to capital appeals in which the certified record is filed in the California
Supreme Court on or after January 1, 2008;

b.  Sets out eight factors that will be considered in determining whether good
cause exists for filing an overlength brief and requires that parties address these
factors in their applications; and

c. Requires that, if no extension of time to file the brief is sought, applications to
file an overlength brief be filed either 45 days (appellant’s opening brief and
respondent’s brief) or 30 days (appellant’s reply brief) before the brief is due.
If an extension of time to file the brief is sought, the application would be due
on the date specified in the court’s order concerning the extension of time.

The text of the proposed amendments to the rules is attached at pages 7—-11.

Rationale for Recommendation

Because rule 8.630 does not currently provide counsel with any guidance about what
constitutes good cause to grant an application to file an overlength brief, such
applications often do not contain specific information about why a longer brief is needed.
In addition, because rule 8.630 does not specify when such an application must be filed,
these applications are often filed with the proposed overlength brief on the date that the
brief is due. Such applications place both the court and counsel in a difficult situation.
Without information in the application about the circumstances necessitating additional
briefing, the only way for the court to assess whether good cause exists for the overlength
brief is to read and analyze the brief and the record early, rather than waiting for the
respondent’s brief and the reply brief. Furthermore, if the court denies the application at
this late stage of the appeal, it would delay the appellate process and burden counsel, as
counsel would be required to edit down what they had considered to be a final brief.

At least in part because of these difficulties, applications to file overlength briefs in
capital appeals have been routinely granted. Between 1990 and 2005, only one
application—which sought to file a brief of more than 1,300 pages—was denied. The end
result has been a large number of long briefs that strain the resources of both the court
and counsel. Between the years 2000 and 2004, nearly 60 percent of appellants’ opening
briefs and 20 percent of respondents’ briefs exceeded the length limit stated in rule 8.630.
The routine granting of these applications also may have diluted one benefit of
limitations on the length of briefs—requiring counsel to focus and refine arguments,
thereby producing a more effective work product.
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To address these concerns, the Supreme Court requested the Judicial Council to consider
two alternative approaches to revising this rule:

(a) First, developing standards for the determination of good cause to permit over-
length briefs; and

(b) Second, if the first option proved to be impracticable, increasing the basic
page limits for appellant and respondent’s opening briefs in capital appeals from
the current 280 pages to 330 pages, but allowing no good cause exception to that
new page-length rule except in cases of extraordinary record length.

The task of developing a proposal in response to the court’s request was assigned to the
Appellate Advisory Committee. The committee formed a working group of experts in the
field of capital litigation to consider the first option identified by the court—developing
standards for the determination of “good cause.” The working group reviewed statistics
from the previous four years regarding the length of appellants’ opening briefs in capital
cases and the length of the record in these cases. The group also reviewed sample
applications to file overlength briefs and sample briefs and shared ideas about the factors
that contributed to lengthy briefs. Supreme Court attorneys participated in each of the
working group’s meetings to provide background information about the court’s request
and its procedures.

Based on its review of this information, the working group developed a proposal for a
new rule concerning applications to file overlength briefs. This new rule—proposed rule
8.631— which the Appellate Advisory Committee is now recommending for adoption,
sets out eight factors that will be considered in determining whether good cause exists for
filing an overlength brief and requires that parties address these factors in their
applications. These factors should help counsel assess, early on, whether it is appropriate
to file an application to file an overlength brief and, if so, what needs to be included in
such an application. In addition, these objective factors should assist the court in
determining whether good cause exists for granting the application without having to read
the entire record and draft brief. Proposed rule 8.631 is analogous to rule 8.63, which lays
out the policies governing extensions of time and the factors the court must consider in
deciding whether such an extension is warranted. Many of the factors listed in
subdivision (c) of proposed rule 8.631 are similar to those considered by the courts in
determining whether to grant an extension of time or in categorizing a capital case under
the Supreme Court’s fixed fee guidelines.

Proposed rule 8.631 also requires parties to file applications for overlength briefs earlier
in the case. Under this proposal, if no request to extend the time for filing the brief is
filed, an application to file an overlength appellant’s opening brief or respondent’s brief
would be due 45 days before the brief is due. In most capital cases, however, one or more
requests for an extension of time to file the opening brief are filed. If an extension of time
to file the brief is sought, rule 8.631 would require that an application to file an
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overlength brief be filed at the time specified in the court’s order regarding the extension
of time. This will allow the court to set the deadline for filing the application based on the
deadline it sets for filing the brief. Similarly, rule 8.631 requires that any application to
file an overlength reply brief be filed no later than 30 days before the reply brief is due if
no extension of time to file the brief is sought and as specified in the court’s order if one
is sought. Requiring applications to file overlength briefs to be filed well before the brief
is due should give the court sufficient time to act on the application and counsel sufficient
time after the court acts to draft the final brief with the applicable length limit in mind.

In addition, to accommodate most capital briefs and reduce the number of cases in which
an application to file an overlength brief would be required, under this proposal, the basic
limit on the length of appellants’ opening and respondents’ briefs in capital appeals
would be increased to 102,000 words if prepared on a computer or 300 pages if
typewritten. Between 2001 and 2004, more than half the opening briefs filed by
appellants in capital appeals were less than 102,000 words/300 typewritten pages long.
Another 22 percent were within 27,200 words/80 pages of this limit. The committee
anticipates that there will be a reduction in the typical brief length as a result both of the
implementation of this proposal and of the Supreme Court’s decision in People v.
Schmeck (2005) 37 Cal.4th 240, 303-304, which clarified the extent of briefing required
on issues previously considered and rejected by the court. With these anticipated
reductions in the typical brief length, the committee believes that many briefs that would
previously have been about 301-380 pages will also come within the proposed new
102,000 words/300 page limit and, thus, that the need to file applications to file
overlength briefs will be eliminated in many cases.

The Supreme Court has reviewed the amendments recommended by the committee and
supports their adoption by the Judicial Council.

Alternative Actions Considered

In addition to increasing the basic brief length permissible under rule 8.630, the
committee also considered the idea of further graduated increases in the basic brief length
based on the length of the record. Ultimately, however, the committee decided not to
recommend this approach. As noted above, the committee’s proposal includes eight
factors that are intended to be objective measures of the case’s complexity. The
committee viewed record length as essentially another, somewhat imprecise, proxy
measure for the complexity of the case. The committee therefore viewed it as duplicative
to provide both automatic increases based on this proxy measure of complexity and also
individualized increases based on the more direct measures of complexity embodied in
proposed rule 8.631. In general, the committee believed that it was preferable to use the
factors in proposed rule 8.631 because these are more accurate measures of the
complexity of the case and thus of the need for additional briefing.

The committee also considered recommending that even in cases in which the appellant
has requested an extension of time to file the brief, applications to file overlength briefs
be filed 45 days before the due date for the appellant’s opening brief. Ultimately,
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however, the committee concluded that it would be preferable for the court to set the
deadline for the application. The due date for the appellant’s opening brief is often
extended many times. If the court sets the application deadline in its extension of time
order, it allows the court to set the application deadline based on the date the court
anticipates that the brief will actually be filed.

Comments From Interested Parties

These proposed amendments were circulated as part of the winter 2006 comment cycle. '
Seventeen individuals or organizations submitted comments on this proposal. Five of the
commentators approved of the proposal without submitting any narrative comments,
three commentators indicated they would approve the proposal if modifed, six opposed
the proposal, and three either did not state a position or the position was unclear. The full
text of the comments received and the committee’s responses are attached at pages 12—
51.

The California Appellate Defense Council Capital Case Committee indicated that some
of its members believed the proposal, as circulated for comment, would impose
unrealistic and unnecessary bureaucratic burdens on appointed counsel in these cases.
Several individual commentators also echoed this concern. The committee believes that
this proposal, as modified based on the public comments, should not impose substantial
burdens on counsel. This proposal does not add a new application requirement; counsel
have always been required to prepare and file an application if they wished to file an
overlength capital brief. The current rules, however, provide no guidance to counsel
about when such an application should be filed or what should be included in the
application. Proposed new rule 8.631 will provide counsel with helpful direction about
what constitutes good cause for filing an overlength brief, which should make it easier for
counsel to determine whether it is appropriate to file such an application and, if so, what
information should be included in the application. In addition, while the applications that
are filed may contain more detailed information, as discussed below, the committee has
modified the proposal as suggested by many commentators to increase the basic brief
length and to set the deadline for the application based on when the brief is due. This
should reduce the number of cases in which applications are necessary and address
concerns about burdens stemming from the application being due too early in the briefing
process.

The proposal that was circulated for public comment did not include any change in the
basic brief length limit set by rule 8.630 but did solicit input concerning this length limit.
Ten commentators submitted narrative comments concerning this limit. One
commentator supported leaving the basic brief length limit at its current level but tracking
the number of applications for overlength briefs. The other nine commentators suggested
that this basic limit should be increased. Many of these commentators expressed concern

! This circulation took place before the Judicial Council approved the reorganization and renumbering of the
California Rules of Court and Standards of Judicial Administration, effective January 1, 2007. Thus, in the
invitation to comment, rule 8.630 was numbered as rule 36 and proposed new rule 8.631 was numbered as proposed
rule 36.1.



that enforcement of the current 95,200 word/280 page brief length limit would result in
lower-quality briefs and many applications to file overlength briefs. Based on these
comments and the statistics showing that approximately 60 percent of appellants’
opening briefs filed between 2001 and 2004 were longer than the current length limit, the
committee decided to recommend that this limit be increased from 95,200 words/280
pages to 102,000 words/300 typewritten pages.

The proposal circulated for public comment would have required that an application to
file an overlength brief be filed within 90 days after the certified record is filed in the
Supreme Court. Eleven commentators submitted narrative comments suggesting that this
deadline was too early. In general, these commentators suggested that at 90 days after the
record is certified for accuracy, counsel typically do not yet know with sufficient
certainty what issues they will raise in their briefs and, even if they have identified the
issues, do not yet have an accurate picture of how many words/pages will be required to
brief each of the issues. Many of these commentators suggested that, because of
counsel’s uncertainty about the issues and the likely brief length at the 90-day point, this
early deadline would result in counsel filing prophylactic applications for overlength
briefs in most cases. This, they suggested, would create more work for both appointed
counsel and the court. Based on these comments, the committee changed its proposal to
require that, if no request to extend the time for filing the brief is filed, and an application
to file an overlength appellant’s opening brief or respondent’s brief is due 45 days before
the brief is due and if an extension of time to file the brief is filed, any application is due
at the time specified in the court’s order regarding the extension of time.

Implementation Requirements and Costs

Requiring that counsel include more information in their applications to file overlength
briefs may impose some additional burdens on these counsel, and since these counsel are
generally compensated by the state, potentially additional costs to the state. The
committee believes, however, that this burden and associated costs will not be large.
Counsel must currently prepare applications to file overlength briefs without any
guidance on what factors to address. This proposal will help counsel prepare more
focused applications. In addition, the increase in the basic brief length should decrease
the number of applications that must be filed.

Requiring that, if the appellant or respondent seeks an extension of time to file a brief, the
court must set the application deadline in the order regarding the extension of time will
imposing some additional work on the court staff who prepare the extension of time
orders. The committee does not believe that this will be a large burden, however, because
this staff already reviews each case on an individual basis for the purposes of preparing
these extension orders and because standardized language concerning the application
deadline can be included in the orders. As noted above, the court has reviewed this
proposal and supports its adoption by the Council.

Attachments
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Rule 8.630 is amended and rule 8.631 of the California Rules of Court is adopted,
effective January 1, 2008, to read:

Rule 8.630. Briefs by parties and amicus curiae

(a) * k% %
(b) Length
(1) A brief produced on a computer must not exceed the following limits,

2)

3)

(4)

()

including footnotes:
(A) Appellant’s opening brief and-respendent’s brief: 95,200 102,000 words.

(B) Respondent’s brief: 102,000 words. If the Chief Justice permits the
appellant to file an opening brief that exceeds the limit set in (1)(A) or
(3)(A), respondent’s brief may not exceed the length of appellant’s
opening brief approved by the Chief Justice.

(C) Reply brief: 47,600 words.
€&5)(D) Petition for rehearing and answer: 23,800 words_each.

A brief under (1) must include a certificate by appellate counsel stating the
number of words in the brief; counsel may rely on the word count of the
computer program used to prepare the brief.

A typewritten brief must not exceed the following limits:

(A) Appellant’s opening brief and-respendents-brief: 280 300 pages.

(B) Respondent’s brief: 300 pages. If the Chief Justice permits the appellant to
file an opening brief that exceeds the limit set in (1)(A) or (3)(A),
respondent’s brief may not exceed the length of appellant’s opening brief
approved by the Chief Justice.

(C) Reply brief: 140 pages.
€5)(D) Petition for rehearing and answer: 70 pages_each.

The tables, a certificate under (2), and any attachment permitted under rule
8.204(d) are excluded from the limits stated in (1) e+ and (3).

On application, the Chief Justice may permit a longer brief for good cause. An
application in any case in which the certified record is filed in the California
Supreme Court on or after January 1, 2008, must comply with rule 8.631.
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Rule 8.631. Applications to file overlength briefs in appeals from a judgment of
death

(a) Cases in which this rule applies

This rule applies in appeals from a judegment of death in which the certified record
1s filed in the California Supreme Court on or after January 1, 2008.

(b) Policies

(1) The brief limits set by rule 8.630 are substantially higher than for other
appellate briefs in recognition of the number, significance, and complexity of
the 1ssues generally presented in appeals from judgments of death and are
designed to be sufficient to allow counsel to prepare adequate briefs in the
majority of such appeals.

(2) In asmall proportion of such appeals, counsel may not be able to prepare
adequate briefs within the limits set by rule 8.630. In those cases, necessary
additional briefing will be permitted.

(3) A party may not file a brief that exceeds the limit set by rule 8.630 unless the
court finds that good cause has been shown in an application filed within the
time limits set in (d).

(c) FEactors considered

The court will consider the following factors in determining whether good cause
exists to grant an application to file a brief that exceeds the limit set by rule 8.630:

(1) The unusual length of the record. A party relying on this factor must specify
the length of each of the following components of the record:

(A) The reporter’s transcript;

(B) The clerk’s transcript; and

(C) The portion of the clerk’s transcript that is made up of juror
questionnaires

(2) The number of codefendants in the case and whether they were tried
separately from the appellant;
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The number of homicide victims in the case and whether the homicides
occurred in more than one incident:

The number of other crimes in the case and whether they occurred in more
than one incident;

The number of rulings by the trial court on unusual, factually intensive, or
legally complex motions that the party may assert are erroncous and
prejudicial. A party relying on this factor must briefly describe the nature of
these motions;

The number of rulings on objections by the trial court that the party may
assert are erroneous and prejudicial;

The number and nature of unusual, factually intensive, or legally complex
hearings held in the trial court that the party may assert raise issues on

appeal; and

Any other factor that is likely to contribute to an unusually high number of
issues or unusually complex issues on appeal. A party relying on this factor
must briefly specify those issues.

(d) Time to file and contents of application

(1) An application to file a brief that exceeds the limits set by rule 8.630 must be

served and filed as follows:

(A) For an appellant’s opening brief or respondent’s brief:

(1) If counsel has not filed an application requesting an extension of
time to file the brief, no later than 45 days before the brief is due.

(i1) If counsel has filed an application requesting an extension of time to
file the brief, within the time specified by the court in its order
regarding the extension of time.

(B) For an appellant’s reply brief:

(1) If counsel has not filed an application requesting an extension of
time to file the brief, no later than 30 days before the brief'is due.

(i1) If counsel has filed an application requesting an extension of time to
file the brief, within the time specified by the court in its order
regarding the extension of time.
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(2) After the time specified in (1), an application to file a brief that exceeds the
applicable limit may be filed only under the following circumstances:

(A) New authority substantially affects the issues presented in the case and
cannot be adequately addressed without exceeding the applicable limit.
Such an application must be filed within 30 days of finality of the new

authority; or

(B) Replacement counsel has been appointed to represent the appellant and
has determined that it is necessary to file a brief that exceeds the
applicable limit. Such an application must be filed within the time
specified by the court in its order setting the deadline for replacement
counsel to file the appellant’s brief.

(3) The application must:

(A) State the number of additional words or typewritten pages requested.

(B) State good cause for granting the additional words or pages requested,
consistent with the factors in (¢). The number of additional words or
pages requested must be commensurate with the good cause shown. The
application must explain why the factors identified demonstrate good
cause in the particular case. The application must not state mere
conclusions or make legal arguments regarding the merits of the issues on

appeal.

(C) Not exceed 5,100 words if produced on a computer or 15 pages if
typewritten.

Advisory Committee Comment

Subdivision (a). In all cases in which a judgment of death was imposed after a trial that began after
January 1, 1997, the record filed with the Supreme Court will be the record that has been certified for
accuracy under rule 8.622. In cases in which a judgment of death was imposed after a trial that began
before January 1. 1997, the record filed with the Supreme Court will be the certified record under rule
8.625.

Subdivision (c)(1)(A). As in guideline 8 of the Supreme Court’s Guidelines for Fixed Fee Appointments,
juror questionnaires generally will not be taken into account in considering whether the length of the

record is unusual unless these questionnaires are relevant to an issue on appeal. A record of 10,000 pages
or less, excluding juror questionnaires, is not considered a record of unusual length:; 70 percent of the
records in capital appeals filed between 2001 and 2004 were 10,000 pages or less, excluding juror

questionnaires.

Subdivision (c)(1)(E). Examples of unusual, factually intensive, or legally complex motions include
motions to change venue, admit scientific evidence, or determine competency.
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Subdivisions (c)(1)(E)—(1). Because an application must be filed before briefing is completed, the issues
identified in the application will be those that the party anticipates may be raised on appeal. If the party
does not ultimately raise all of these issues on appeal, the party is expected to have reduced the length of
the brief accordingly.

Subdivision (c)(1)(1). Examples of unusual, factually intensive. or legally complex hearings include jury
composition proceedings and hearings to determine the defendant’s competency or sanity, whether the
defendant is mentally retarded, and whether the defendant may represent himself or herself.

Subdivision (d)(1)A)(ii). To allow the deadline for an application to file an overlength brief to be
appropriately tied to the deadline for filing that brief, if counsel requests an extension of time to file a
brief, the court will specify in its order regarding the request to extend the time to file the brief, when any
application to file an overlength brief is due. Although the order will specify the deadline by which an
application must be filed, counsel are encouraged to file such applications sooner, if possible.

Subdivision (d)(3). These requirements apply to applications filed under either (d)(1) or (d)(2).
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List of All Commentators, Overall Positions on the Proposal, and General Comments

WO06-01

Appellate Procedure: Overlength Briefs in Capital Cases
(amend Cal. Rules of Court, rule 8.630 [former rule 36] and adopt new rule 8.631 [circulated for comment as rule 36.1])

Commentator Position | Comment Comment Committee response
on behalf
of group?
California Appellate Defense N Y I am writing on behalf of the California Appellate

Council Capital Case Committee
Wesley A. Van Winkle, Chair

Defense Counsel capital case committee to comment on
proposed Rules 8.630 and 8.631 [rules 36 and 36.1 as
circulated for comment] . Our members have exchanged
views on these proposed rules on our organization’s
listserve during the past several weeks. However, since
not all members are able to comment individually, I am
writing to present the following summary of the
comments of CADC listserve participants. Although |
have tried here to summarize most comments, this
should not be viewed as an exclusive list of the
concerns of capital counsel regarding the proposed rule
changes.

The rules committee particularly requested comments
regarding two matters: first, the proposed deadlines for
filing an application to file an overlength brief (i.e., the
proposal to require filing of the application to file an
overlength opening brief within 90 days after the
certified record is filed in the California Supreme Court,
and to file an application to file an overlength reply
brief within 30 days of the filing of the respondent's
brief) and second, the brief limits imposed by Rule
8.630 [rule 36 as circulated for comment]. The vast
majority of the comments of our members pertained to
these two matters.

The committee believes that this

12 Positions: A = Agree; AM = Agree only if modified; N = Do not agree.




WO06-01

Appellate Procedure: Overlength Briefs in Capital Cases
(amend Cal. Rules of Court, rule 8.630 [former rule 36] and adopt new rule 8.631 [circulated for comment as rule 36.1])

Commentator

Position

Comment
on behalf
of group?

Comment

Committee response

Some listserve participants also expressed the view that
the proposed new rules would impose an unrealistic and
unnecessary bureaucratic burden upon counsel and
therefore convey the wrong message to counsel at a
time when the court is struggling to find qualified
attorneys willing to undertake the often difficult and
demanding representation of capital clients. These
participants argued that by adopting rule changes like
these, the court would not only ignore the extraordinary
burdens already placed on capital counsel but would
actually increase those burdens by requiring more
paperwork regarding a trivial matter, thereby
discouraging attorneys from taking capital appeals. At
least one very experienced attorney indicated that the
proposed rule changes, if adopted, would make it
unlikely that the attorney would ever apply for
appointment in another capital case.

Thank you for the opportunity to provide these
comments on the proposed rule changes. Please do not
hesitate to contact me if there is any additional
information | can provide.

See comments on specific provisions below.

proposal should ease burdens on
both the court and counsel
associated with applications to file
overlength briefs. Counsel have
always been required to prepare and
file an application if they wished to
file an overlength capital brief. The
current rules, however, provide no
guidance about when such an
application should be filed or what
should be included in the
application. Proposed new rule
8.631 will provide counsel with
helpful guidance about what
constitutes good cause for filing an
overlength brief, which should
make it easier for counsel to
determine whether it is appropriate
to file such an application and, if so,
what information should be
included in the application. In
addition, as discussed below, the
committee has modified the
proposal as suggested by many
commentators to increase the basic
brief length and to set the deadline
for the application based on when
the brief is due. This should reduce
the number of cases in which
applications are necessary and
address concerns about burdens

13 Positions: A = Agree; AM = Agree only if modified; N = Do not agree.




WO06-01

Appellate Procedure: Overlength Briefs in Capital Cases
(amend Cal. Rules of Court, rule 8.630 [former rule 36] and adopt new rule 8.631 [circulated for comment as rule 36.1])

Commentator Position | Comment Comment Committee response
on behalf
of group?
stemming from the application
being due too early in the briefing
process.
Mary Carnahan A N No narrative comments submitted. No response required.
Program Manager
Superior Court of Solano
County
Bruce Eric Cohen N N Colleagues have confirmed that at least some of the The committee believes that this
Attorney briefing the court receives is long, bloated, and of poor | proposal will help improve the
Berkeley quality. My concern is that the proposed rule will quality of briefs by informing
reduce the quality of all briefs—good and bad—and counsel of the permissible length of
will increase the work of the court. their briefs early enough in the
briefing process that counsel can
See comments on specific provisions below. draft their briefs with this length in
mind. The committee also believes
that, with the changes made in
response to the public comments,
this proposal will reduce the work
of the court associated with
considering applications to file
overlength briefs.
State Public Defender AM Y See comments on specific provisions below.
Michael J. Hersek
San Francisco
David Jetton A N No narrative comments submitted. No response required.

Court Administrator

14 Positions: A = Agree; AM = Agree only if modified; N = Do not agree.




Appellate Procedure: Overlength Briefs in Capital Cases

WO06-01

(amend Cal. Rules of Court, rule 8.630 [former rule 36] and adopt new rule 8.631 [circulated for comment as rule 36.1])

Commentator Position | Comment Comment Committee response
on behalf
of group?
Superior Court of Los Angeles
County
6. | Joan McCoy, Volunteer A N No narrative comments submitted. No response required.
CASA of Fresno and Madera
Counties
7. | Richard Moller N N See comments on specific provisions below.
Attorney
Redway
8. | Richard Neuhoff N See comments on specific provisions below.
Attorney
New Britain, CT
9. | Hon. Kathleen R. O’Connor A N No narrative comments submitted. No response required.
Superior Court of Yuba County
10. | C. Renard AM N See comments on specific provisions below.
Deputy State Public Defender
San Francisco
11. | Superior Court of San Diego A Y No narrative comments submitted. No response required.

County
Michael M. Roddy
Executive Officer

15 Positions: A = Agree; AM = Agree only if modified; N = Do not agree.




WO06-01

Appellate Procedure: Overlength Briefs in Capital Cases
(amend Cal. Rules of Court, rule 8.630 [former rule 36] and adopt new rule 8.631 [circulated for comment as rule 36.1])

Commentator

Position

Comment
on behalf
of group?

Comment

Committee response

12.

Richard Rubin

Attorney
Oakland

N

| am writing to express my strong opposition to the
proposed amendment to rule 8.630 [rule 36 as circulated
for comment] regarding the length of briefs in capital
cases. In my opinion, this proposed rule is impractical
and unworkable and would greatly impair the ability of
appointed appellate counsel to effectively represent his
or her capital client.

Representing a capital defendant in an automatic appeal
is already a daunting and highly demanding task even
for a highly experienced criminal appellate attorney.
Proposed rule 8.630 [rule 36 as circulated for comment]
would make counsel’s job even more difficult than it
presently is. At the present time | have not made any
personal decision whether | would accept any further
direct appeal appointments from the California Supreme
Court in death penalty cases in the future. However, if
proposed rule 8.630 [rule 36 as circulated for comment]
or anything similar were enacted, | doubt very much
that | would ever apply for another capital appeal
appointment from the California Supreme Court.

See comments on specific provisions below.

Please see response above to
comments of the California
Appellate Defense Council Capital
Case Committee.

13.

R. Seaman

Attorney
Prescott

I do not agree with the proposed changes to rule 8.630
[rule 36 as circulated for comment]. They are in large
measure unwise, unworkable, and simply the wrong
approach to solve the court's workload problems. I am
appellate counsel for 4 inmates on death row and the

Please see response above to
comments of the California
Appellate Defense Council Capital
Case Committee.

16 Positions: A = Agree; AM = Agree only if modified; N = Do not agree.
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Commentator

Position

Comment
on behalf
of group?

Comment

Committee response

proposed rule changes would not be beneficial in any of
those cases.

See comments on specific provisions below.

14.

State Bar of California
Committee on Appellate Courts
San Francisco

AM

The State Bar of California’s Committee on Appellate
Courts submits the following comments on the
Invitation to Comment, Appellate Procedure: Length of
Briefs in Capital Cases. The Committee commends the
excellent work of the Appellate Advisory Committee,
and appreciates the opportunity to submit these
comments.

This position is only that of the State Bar of California’s
Committee on Appellate Courts. This position has not
been adopted by the State Bar’s Board of Governors or
overall membership, and is not to be construed as
representing the position of the State Bar of California.
Committee activities relating to this position are funded
from voluntary sources.

See comments on specific provisions below.

No response required.

15.

State Bar of California
Standing Committee on the
Delivery of Legal Services

This proposal would amend rule 8.630 [rule 36 as
circulated for comment] and adopt new rule 8.631 [rule
36.1 as circulated for comment] to establish policies and
procedures for requests to file overlength briefs in
appeals from judgments of death. The State Bar
Standing Committee on the Delivery of Legal Services

17 Positions: A = Agree; AM = Agree only if modified; N = Do not agree.
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Commentator Position | Comment Comment Committee response
on behalf
of group?
supports in principle the concept of establishing well
defined standards for requesting leave to file a more
lengthy brief in capital cases as set forth in the proposal,
so long as it does not impede defense counsel’s ability
to raise all appropriate issues.
16. | Richard Targow N N See comments on specific provisions below.
Attorney
17. | Wesley A. Van Winkle AM N See comments on specific provisions below.
Attorney
Berkeley

18 Positions: A = Agree; AM = Agree only if modified; N = Do not agree.
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Rule 8.360 (former rule 36) — Brief Length Limit

Rule/lssue Commentator Comment Committee response

Rule 8.360 | California Appellate Addressing the page limits first, there was general agreement that the | Based on this and other comments, the

(former Defense Council Capital policy expressed in the Schmeck opinion will likely result in a committee is recommending that rule 8.630

rule 36) Case Committee substantial reduction in the length of briefing on the issues the court | be amended to increase the permissible

Brief Wesley A. Van Winkle, has described as “routine” and “generic.” (People v. Schmeck (2005) | length of appellants” opening briefs and

t?ngth Chair 37 Cal.4th 240, 304.) Listserve participants noted, as the committee | respondents” briefs to 102,000 words/300
imit pages.

itself has done, that to a large extent the Schmeck policies seem likely
to bring the majority of opening briefs—perhaps as many as two-
thirds—within the 280-page limit, and many of the remaining briefs
are likely to exceed the limit by a relatively small percentage. Thus,
Schmeck itself may have already addressed much of the problem the
committee is attempting to address with the proposed new rules.

(Listserve participants raised some concerns about the Schmeck
policy itself. One frequently expressed concern was that whether a
particular claim has been “fairly presented” so as to preserve it for
federal review is a federal issue, and briefing which the California
Supreme Court itself might consider repetitive or unnecessary may in
counsel’s judgment be required in order to preserve the issue for
federal review in spite of the teaching of Schmeck. Other attorneys
noted that there are often particularized, case-specific reasons for
raising and briefing “routine or “generic” issues, e.g., as in a case
raising particular aspects of international law unique to a particular
case. However, most listserve comments appeared to agree that post-
Schmeck generic issue briefing will reduce the length of opening
briefs in the future.)

There was complete agreement that no further reduction in the page
limit was warranted. Some participants felt the existing page limit
was adequate for most cases. There were, however, several very

19 Positions: A = Agree; AM = Agree only if modified; N = Do not agree.
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Rule/lssue Commentator Comment Committee response

experienced participants who strongly believed that the page limit
should be increased. Some of the more experienced attorneys on the
listserve noted that their opening briefs over the last ten years
typically fell within the range of 450 to 650 pages, and that even
reductions achieved by the Schmeck policies would not bring these
briefs within the 280-page limit. These participants noted that even if
every attempt is made to be concise in drafting issues, the number,
length and complexity of the issues raised are ultimately determined
by the need to legally and factual exhaust claims in order to preserve
them for federal court. Many commentators recommended increasing
the page limit for opening briefs to 350 or 400 pages, noting that
since the distinct majority of opening briefs were likely to fall within
this range after Schmeck, the number of motions to file overlength
briefs would be reduced, thereby reducing accordingly the workload
of both counsel and the court. Some listserve participants argued that
the page limit especially needed to be raised in view of the more
burdensome and time-consuming nature of the application to exceed
the limit which would be required by new rule. At least one
participant recommended eliminating page limits entirely for a period
of time to see whether Schmeck itself had essentially solved the
problem the new rules are attempting to address. At least one
participant asked whether payment guidelines or adjustments to the
fixed fee were contemplated for the new work required by the
application to file an overlength brief.

Rule 8.360 | Bruce Eric Cohen | believe that a tightly-edited brief is a better brief. | have taught moot | See response above to comment of California
(former Attorney court and appellate advocacy and supervised younger attorneys at the | Appellate Defense Council Capital Case

rule 36) Berkeley OSPD [Office of the State Public Defender] and in those roles have | Committee concerning proposed increase in
Brief edited ruthlessly. Yet the capital AOBs [appellants’ opening briefs] | | basic brief length to 102,000 words/300
Lfength have filed have ranged from 489 to 652 pages, and the one | am pages.

Limit currently writing will be the longest yet, even after ruthless editing

20 Positions: A = Agree; AM = Agree only if modified; N = Do not agree.
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Rule/lssue Commentator Comment Committee response

and after the reductions made possible by Schmeck.

Length can overcome quality by numbing the reader. It can also
enhance quality. | was a research attorney at the Court of Appeal in
S.F. [San Francisco] in 1978, shortly after the Office of the State
Public Defender was created. The justices and their research attorneys
were unanimous in their view that the briefs filed by the OSPD were
far better—and far more helpful to the justices—than the much
shorter briefs filed by the vast majority of attorneys under the
preproject appointments system. | believe the projects were conceived
in large part in recognition of that fact.

In my year at the court, a research attorney wrote a bench memo that
one justice referred to as a law review article. Rather than rebuke the
attorney, the justice—upon being appointed to this Court (the CSC
[California Supreme Court])—asked the young lawyer to clerk for
him. That was consistent with what | perceived the year I clerked for
the Alaska Supreme Court: overworked justices (and their research
staffs) always appreciated it when a litigant’s brief contained a
comprehensive analysis of a difficult subject.

Many of the issues raised in capital briefs arise out of complicated
facts, involve more-difficult-than-average concepts, and reflect an
ever-changing body of federal as well as California law. More often
than not, well-researched briefing that provides the court with an
accurate understanding of the facts and the law will facilitate the
court’s own research into and analysis of the issue. Brevity is nice,
but not at the expense of clarity and accuracy.

A rule whose aim is shorter briefs across the board runs the serious
risk of increasing the court’s workload by generating two kinds of

21 Positions: A = Agree; AM = Agree only if mo