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MOTION

Pursuant to Evidence Code sections 452 and 459, and California
Rules of Court, rule 8.252, Respondent Franchise Tax Board (the “Board”)
moves this court to take judicial notice of the below-listed document in
support of its Reply Brief on Merits:

E. A. England, Florida Corporate Income Taxation: Background,
Scope and Analysis, An Introduction to Florida Corporate Income Taxation
4,14 (1972), a true and correct copy of the relevant pages are attached
hereto as Exhibit E.

This document is attached to this motion as required by California
Rules of Court, rule 8.252(a)(3). The motion is based on the attached
memorandum of points and authorities, and supporting declaration, filed
herewith.

Dated: September 20, 2013 Respectfully submitted,
KAMALA D. HARRIS
Attorney General of California

W. DEAN FREEMAN
Supervising Deputy Attorney General

RN

Lucy F. WAN

Deputy Attorney General

Attorneys for Defendant and Respondent
Franchise Tax Board



MEMORANDUM

Pursuant to Evidence Code section 459, “[a] reviewing court may
take judicial notice of any matter specified in Section 452.” The attached
article regarding corporate income taxation in Florida consist of “[flacts
and propositions that are not reasonably subject to dispute and are capable
of immediate and accurate determination by resort to sources of reasonably
indisputable accuracy” under Evidence Code section 452, subdivision (h).

The document described above and attached hereto falls into these
categories and judicial notice is proper as to this document.

A. Why the Matter to be Noticed Is Relevant to the Appeal

The history of the Multistate Tax Compact supports the Compact
member states’ longstanding and consistent construction of the Compact
that permits member states to eliminate or modify the election and income
apportionment provisions contained in Articles III and IV of the Compact.
Florida’s legislative action in repealing the election and apportionment
provisions contained in Articles III and IV of the Compact supports the
member states’ construction because the legislation did not affect Florida’s
continued good standing as a Compact member state.

In addition, Gillette contends Florida actually “maintained the three-
factor, equal-weighted Compact formula,” therefore Compact member
states knew they could not eliminate the election provision. (Answer Brief
at p. 37.) This representation is wrong. While Florida did maintain a
“three factor formula,” it did not maintain the equal-weighted formula.
Florida used a double-weighted sales factor formula, just as California did
in Revenue and Taxation Code section 25128. The appended article

discussing Florida’s tax laws and statutes supports the fact that Florida
| adopted a “destination” test for determining the source of sales in 1971,
which involved weighting the three-factor formula by assigning fifty

percent of the apportionment formula to sales, and twenty-five percent each.



to payroll and to property. Thus, Florida’s “three factor” formula is not the
equal-weighted Compact formula.

B. Whether the Matters to Be Noticed Were Presented to the
Trial Court

This document was not presented to the trial court as the appeal in this
matter was taken after the Board successfully demurred to plaintiffs’
complaints in the trial court.

C. Whether the Matters to Be Noticed Relate to Proceedings

Occurring After Judgment

This document is not related to any proceedings occurring after the
order or judgment that is the subject of this action.

For each of the foregoing reasons, the Board respectfully requests
that the Court take judicial notice of the article in Florida Corporate Income
Taxation: Background, Scope and Analysis, An Introduction to Florida
Corporate Income Taxation.

Dated: September 20, 2013 Respectfully submitted,

KAMALA D. HARRIS

Attorney General of California

W. DEAN FREEMAN

Supervising Deputy Attorney General

ey Warng-

LucYy F. WAN
Deputy Attorney General
Attorneys for Defendant and Respondent

Franchise Tax Board
SF2010900595






AN INTRODUCTION TG/

i
|NC0ME°'°,.;.W

2 ves e Rewbin O

Analysxs B S .Ar&hurj LEnglavd, fr

-‘Qv

‘iubstantwe ASpects vy vuun s , .

Wi

Finan, , 85

Florida Gorporate lncomc Taxstion: . .
Asscssment, Fiifore meint, and Refund

Procedures L. vun i iiis i, e creesvinscies Shepard King. | 38

The: Im €mentation and’ Admuustratlon of
the Florida: -Code

ISR Y

skew., . .1

o oAl Bugene Lewis , 51




TAXATION IN FLORIDA:
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6 | CELORIDA GORPORATE INCOME TAXATION

allowance ofta prcmlums tax credit for Insurarics Eempanie
(2) ‘the, allsgwanee of a gross receipts tax-credit
‘the scope ‘of an :uplional apportionment fo a
ufacturersi® (4) the allowance. of special treatment for
capital asset ftrarsactions; -and (5) the adopuon of a pure
dostination test, rather than a combined dasti
test; for th sales factor-of the-apportionment formiufa;

On Novembcr 29 the Florida lcglslature formally convened in
special session in. response to th Go_vemor s call. By this time,
‘the hews media jn Florida hadfocused public attention on 4
hm:ted number of controversial issues; Because the third staff
draft statute had aiready been adopted by both the House and

Senate commmees, howevcr, many morc s:gmflcam but'

-ara, suchct to tax on
-984; § 3, enacted in
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BACKGROUND. SCOPE, ANALYSES g

chivtes, née mmhn;, Jr Tolsands A mmlm;1 fiet oy bael hecomie
unontioversial.

The * Flotida lcg,lel‘uurc rediiaiiie special
November 29 through December'9 On November 30 the Housc
of Representatives took upy considercd, und passed a Florida

Income Tax Code,®: Ihc House bill « committee stibstitute for

House Bill 16-D — was considered and. amended.. by the Senate
Wiys and Means Committce on December 17 % and by the full

,Sumtc on Dcccmbcv'Z and 3 'Y, The. mmnd d bxll was lakcn up

-am«.ndments were  rej
matters: of diffcrence: to confcmnccl
appom_l,cd by bothibed ‘
hcarmgs began. On'December8
wag prepa d fory subimittéd to, anc

the-legislature.! I

s cq)pe: of Taxa tion

5

-

+ referendum, ,

For fartzy-sevcn years :prior to the Novemb
section: B of article V11 .of e Flotids constitutio: (1968), and
predecessor provisions of the 1885 comstitution, contdined. a
{.,(.ncml proh‘bil.xon agamst laxmg “the income of residétits or
citizens ol the state®™ excepl to the extent of crediis. or
dvducuons a”owcd by the federal governmen I his
gl anuavy 4, 1971, cwly'elcc(cd Governor
Reubin: - Askitw 1} his ingention A gourt
determina fon whcthor corporations were immune Iwm incone
taxation underthe constititionil bar

o

d« W 95-99‘.’:.,]our., Nov. P
L9 Const. art. VAT, b5 (196__ _
‘No l.m upon estaics or-inheritances.or u}mn thie ingome of résidents
is of th stafe shall bic-levied by the stute, or ander s

exeesy. of - the .lm{n,guu. -of amountd: whicd iy he
be ereditdd wponor degucted Trom any. .'umll.lr % [év_i'cd
Try e United Slates or any state.

idl session from
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8 FLORINE CORPOI

INCOME TSEXATION

On: January 21,1971, the Justices of th .
court rendered an advisory pinion to the Governor i which
‘they construcd the ‘teim sidents. or citizens” 1o include
corporations and ether artificial entities. ¥ On January 27 ‘the
Governor convened a special session of the Florida legislature to
ainend tli¢' constitution to- dllow taxation of corporations. ang

other artificial entities, On February 3 the’_’I_c‘;gis“légLi-(‘rc--adqpfted a

-Joint résolution amending article VI, section § -of the Florida
-constitutio _ ‘ i

approved it the Novemberréfertridinm,!® The constitation was
amended fo read: ’ -

Natural Pc‘r.s‘on&, No tax upon.cstates oriinheritarces
he tncome of natural perseits who are residents or.
ctizens of the state:shall be levied by the stite,
its authority; Iti excess of the aggregaie of ur
may be aljowed tp/’b_c:-.cr,ed“i:tcdjupo.n or
similar tax levied by the Uni ted-Stutes or-an;
5) :Others. No fax upon the indsme of rediders and
itizens: other than natural persons shall be levied by the
State, or under its withority, in -excess. of 5% it
income, as defined by law, or at-such HTeMEr ¥a¥e us is
autherizcd by a threefifths (3/5) voteof the émbership
X of the Tegislature or.as provide for the
-state the ‘maxisium amount. whic
reditedt against incame taxes fevied by
L othier states. There shall be e mpt [rom Luxatign ot
less ‘than five thousand dohurs {$5,000). of the excess of
net income subject (o tux over the maxinrum - amount:
allowed to be eredited agdinst income taxes levied by the:
United States and other states. __
‘The scope of inténded taxafion is:a significant :-mutter uitder
thic, amended: Florida constitution because income taxability is
authorized orily with: respeet to “other than natural persons;™
while total tax immunity 1§ €éntinucd for “Aataral ;
The establishrent of these two mutually excli
- persons was -the. technical mcthod of, ach
objective ‘of legislators and votets in Florida io allow: corpofate
Ichme taxation _éorj'np 1ible to itha nnposed fb.y- the federa]
Roverminent, while continuing the ¢onstitutional ban’ sgainst
personal income tagation. Although the constitution makes no

¥ 1nve Advisory Opinion to:thie Goverhor, 248 Sp. 2d 573 (¥la, 1971),
L611,J. Res, 7B, supranole. . T

v

Florida supreme
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WOUND, SCOPE, ANALYSIS 7

Vb

attempt to define “natural - personsi!’ the delinewion hetwecn
taxable and non-wkable pistsons is achicved in at Jeast. threc:
otherways. )
First, a ‘preamble to the joint. resgl
interit.of the amcndmcnt was 1o hmxt

income. tax 1mmumty 10 natural pcrsons, as 6 5
artificlal persons or entitics. created by or pursuant to law
such as. busincss carporauons ‘professional corporations,
banking associations, savi gs sand. - loan associations and
other ies brow ht into: bcmg by! compliance with. state
‘or federal §tatutes: , ... . , \ .
This declaration i fnstru tiveto seme degree as-to the:types of -
jpersons imeant to be tuxuble. The incomc tux stutulc: ilself
ferthet réfinements-of this declared intent: 1%
Sccondly, the legislature expressly excluded from the ‘tax
pclrtncrslups, cslatesy and trusts, which ive fhe principul tax
SU[)JCC[S at or near the legal borderline between “gatural™ and
“artificial."*® Eatly in 1971 Governor Askew had asked. the
Tax Scction of The Florida Bar o appoint a sclect: cotimitiee
of tax experts ‘to' advise him whether ‘the proposed
ccnsutuuunal amendment would authorize y glsldturc to
impose 4 “personul” income 14 in Florida. On June 7, 1971,
that .committce advised ‘the Governor that sich a tak. would
continue to be prohibited in Flofida. In its written opinion the
cummlttec obstrved, withowt w.whmg any ¢onclusion, that the
federal mcmnc tax  history “of “natural persenr’ taxation.
evidenced @ “gray. area wherein. it is difficult. to determine on
wwhich side uf the. lifie' a particular entity, such as a‘statutorlly
authorized partnershlp or ’trust, should f '

l.tw.s .0[' “pmsnns” alsh stve .
the law 10 thc fcdudl condait tr y.l, ol these: tax subJV Cts.

V1 )
"B 10 Stal, § 220,02(1) (1971). .
E, St §§ 220.02(1), 220.08(1)(b) (1971), By expressly
cxcludmg afl ‘parincrships from'sthic pro\lswns of ‘the Tloridu ‘Gode,

‘qucs!wn» are:avoiddd as:tothe “efitity” stitus of partnerships under fh.
St §8 620201 620, OBL(S),.or 620:40 (1971,

lIl.(‘(l('r (roum /\l.miLm(lsny to-Gavernar Reubin Askew, fune 7 1971

17 states that the




44 LLORI) CORPORATE INCOME ToA N THON

Thnrdly, the Flotida Code enumerates a number of actificiul
enditics that arc declared to be Sllbj»CCl 10 Theome, ‘taxation or
tht are required o file income tax returns;?! ‘theréby further
illuminating the intended scope of taxation. The list of taxable
entitics: gxcludes those that are not solely statutory and
thercfore-not wholly artificial in mature.

. Federal 1 wi Parallels

Early in thcn‘ consxdcrum)n of' "'n,comc tax kgxs]atmn, the
‘Sehiite’ and Housc commiftces. bo' concludt:d 1hat Florida
should look to federal\corporate taxakhle income or one of its

numerous cqulvalcnw for special indlustties*? as the bagis for -
taxing net incomic in Florida, When the House and Senate

committees: of the legislature adopted the . third ‘staff draft
statute as thélr working modcl; they .thereby adopted for
Floridu the federal methods and periods of dccounting; the
federdl " coneefits of realization. -and tecognition; u st of
procedures for returns and deglarations comparablc to and

m'gratcd thh fcdcnal countcrpart provisions, and an

audit adjustiments:®Y By Far Lhe most
mgmflcam dsp' t of this fcdcral "pxggyback” for Fli

thc pmvnsxmts fur rctu i ngdatcs Florldd returns arc due
- cach year flftccn ddy aftcr fcdcral returns ayé xreqgiiired, %5 and

venue and accompanied

by tcmauvc tax: pdymcnt '1utomat1cally extend the Florida
hhrtg datc for the penod dT he ;_cacral extensmn 1f th:‘: mtal

2bply Stat, §22 303(1) b) (1971)
*25ue Fla, Stat: § 220,1 - .
A ‘complete d:scussion of thi fqderal ta* parallels qppea‘r,sion pages
2537 mfra

*Gne important effect: of dafi Hg . mcomc ‘i terms of federal
realization coneepts 'ls the ‘avoidarce of- px‘o_ lerns yelative' Vo acorued
..propcrty rights ‘such as lllmoxs encountcrcd when it eommencéd. the
: ) £ constitutional prohlbltlon.

q
for filing, Tederal :returns

Y
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BICKT I(()IINIJ, .sc O, ANALYSES It

estimutei] tax rotwrns and pdymumts, which ure tequired
wihicnever the Laxphyer €xpects a tax halnhty ol $2,500 of more
{equivaleniy to a fivt income of .$50,000 or more subject to:
Florida tax).?7 These retumns and payments, whlch chcompass
the same momhly periods:as federal declarations,?® are also duc
fiftecn days after the federal due dates.

Deviations from ;Fédez:d"l‘ffa;c‘

‘Neither the ddoption of federal tax ‘céﬁceprt‘é;',' or Blorida nor:
‘the statulory effort Lo parallel federal tax proccdures Was .able-
to-ayoid, alt devidtion. from federal cog‘poratc income taxation.
‘the business of taxing income,
soon discovered that states Iack the ability ‘to tax income. an.
exaclly ‘the same basis as ‘the federal governmen
among the cénstderi
federul axable income are questions. of jutisdiction, limitations
on. tigation underthe fcdcml public debt statute; constittttional
fmitlations on the delepation of state Tegislative functions, and
federal. constitutional dictates -of (¢ commeree €lause. These
considerations prompled ‘the Florida legislature 0 ddupt Tour
deviations from the:fcderal tax scheme,

Mandatory Devigtions

1. Future Fedgral Amendments:—In one of their little-noted
de crmmatmns, the Senate and HouSe Comxmttccs dcfcamd a

”Id §8:220, 24*1 ‘220 38, Because Florida cxcmpts $5, 000 from:the
sax levy for all WXPAYETS; di: expcctcd net .income of 355 000 is actually
the: basis for estimation,.

28 nt. Rev, Code of 1954, §6154(b)

295 B. 25.1, Nov. Spec. Sess, (Fla. 1971),

Jolnt Rev. Code of 195% [hcrcmaftcr referred to. as the lnternal
Rcvcnuc Code] .

Y Sep. A‘ I".nghmd fupra note 3, pt 4 for a dlscusslon of the Feasibility
ity lly,and.for

ons that precludc ‘wholesale adaoption f .

4




:  ’ 'tax'ing' the net. ing

12

committee detion, the Internial Revenue Code a5 it existed ‘on
November 2, 1971, betame the basis of Florida’s law.? *In eac
committee the decision was motivated:by a-desire to:require t
! Florida legislature. to evaluate,: individually, each change tha
Congress miight periodically make ‘it the federal taxation of
n corporate éntities, ' , L
* Since the legislature’s. failure to conform Floridas
federal Law at frequent intervals: could praduce si

corporate: tax provisions of the Intefnal Revenue Code:.In
this process: began at: the opening of .the 1972 e
‘wheni the Executive Diréctor of ‘the Departmen
-described to. the legislature changes ‘made -
 subséqitent. to November .2, in. the Res

©departed from £ taxation: involves the ‘privilege of il
consolidated returns, for an affiliated group of ¢o
There was very- litile discuésion abaut consolidated repor
the legislative process, in. part becausé the subject maitt
highly technical and in. part be
opposition. to: the tréatmont in the raft statute, In: this:
more than in Any other, fthrc"_*waﬁ strong legiskitive féliang

staff expertise; . ,
For. federal income tax purposes, taxpayers related throug
stock ownérship “of at lesst c_ighty*pﬂﬂ#ﬁt- of the voting "'w_e,r‘_

of ‘stock ‘and. a1, least the samie

@ 3 group of eligible corporations is the elimination of
taX ‘on transactions "betweqri- the miembers of the affﬁilia'té‘d'
group. In theory, the consolidated retum provides a basis for
i ome earned by’ ihémbers of the i
from sources outsitle the related : < iy paid o)
the several levels . of net income generated. by ‘transactions
among the affiliates, ) s

*3Fla, Star, § 220.03(2)(c).(1971). _
PLetter from . Ed Steay, 1 tothe President. of. the Senate and the

Spgaker.of the Hb‘l’;ﬁc',d'anuaryf?:ﬁ_,_ 1972,
**fot. Rev. Cade of 1954, §§ 150105,




BACKCROUND, SCOPE, ANALYSIS 13

The manner of allowm;> Flonda consohdanon changed a
‘number of times in the dcvelopment of the” Florida.Code, but in
.each phase it was rccognued that Florida’s tax law could not
fairly mirror the federal treatment of affiliated groups. The
interstate and multljunsdlctlonal problems of state taxation
seemned to require. the creation:of a. Florida “affiliated group

" .which would:differ. from the federal. group.. As finally adopted,,

the Florida Code :allows .any: Florida parent of an affiligtéd

group of corporations to file a consolidated Floridz return with

its in-state affiliates.”® Asa means.of dccomimodating taxpayers
: F’lorlda on the same basxs @ thcy fxlc for .

fcdeml purposcs, h e, 4 p
of its Tederal corporate ﬂfﬁllmtes to e}ect tor filc rhelr fedcml
gonsclidated return in. Florida ugh sorme fembe: of
tv_e.graup wauld not:otherwise be subjec to fax in:Flon

£ Flotida, consolidition have not’been ¢ 'soiwrd

sbecﬁﬁcs of srisolidation for teent -regul
promulgated. by ‘the Department: ol Revenuc, Just as Congress

left virtually all aspects of federa consolidation to interpre:
- ,tauon ‘by the Treasury Department. .

3. Apportioninent. — Taxdtion- of iultistate enterptises in
Florida brought about another-deviation from. federal corporate

~ taxation. In; i drawing provxsxons necessary to. tax. only the

da-rclatcd portion of income camed by 2 mulustaf,'
business, legislators were exposed to a facet of state income
taxation which most’ tax practitioners ‘in Florida had. never
encountered | — naricly, the methods for determining the .

*'portion-of federal’ taxable income propcrly assignable to:one of

fifty ju dictions. Prior to the special session, some members.of
the legislature had gained some familiarity with multistate tax »

 concepts by attending meetings of national tax groups such.as

the ‘Multistate Tax Commission, Formost legislators, however,,

‘Incomie: appurtxonmcnt was a new and highly complex ¢

Nevertheless, by the time the Florida Coderwas finally adopted

mulfistité income tax. concepts had been analyzed in

considerable depth. and the Legislature of Florida had. sclcc.tad
two ng! el and. 1m.1gm.u.we concepts for-the:state,

5. Stat, wvo T3 1):(1971).
A6E, £, metheds ‘o apjsdTtioning the: cnn..ohd:ucd propcrhes, payrolls,

and. sales of miiliistate enterprises have been left to rgiilition, although

guidelines for: types -of allowable {reatment are, set forth i Fly, Stat. §

@00:181(5) (197 1)




l N O [,'()1(77).,1 CORPORATE INCOME TAXATION

First, the legisfature.considered whelher Florida should differ
from the majority of states which tax corporate income by
rcqumng for Florida a full apporuonmcnt of the taxable
Jincome  reported for federal income -tax purposes. This
treatmerit of multistate taxpayers differs from the more
traditional process. of "allonatmg” = fe, assngnmg in full - to

one Jurlsdxctxcm some types of passive income, and “appor-

tmmng = e assxgmng pmport)oual shares of-j tncomie amonb
all the swates h
balarice. To recent years, some j§tates have departed - om the
allocation-apportionmerit format cither by statute®? or by
regulatory interpretation,®® ‘RecogniZing that Florida isnot the
[{ 1

reial domicile” for a. significant nurber of multistate
cntc:rpnses, and- being aware that the: allocatlonaapportlonmant

format is financially advantagcous only to ‘the féw commercxal

domlcxle states, the Florida legislature elected to follow the
more modcrn trcnd to, full apportlonmcnt

» Florida had:

fons for dlloca _ng and appartioning income
ol mdnncr undcr any ‘corpor:
pL S pre

in. the
oing; tax Taw which

{licting bul ‘previvusly: § noperitiv portions-of the. Gompar:t +0

Sccondly, the legislatioe adopted  various methods for
apportnonmg federal taxable income to Flgridw.. For general
it busmc.ascs. the %y 4ndur hree- l.tctor Te ‘mulu
which assigns nct' income dmong jurisdictt
propottions of sales; payroll,.afid ) propéxty, was adopted*! The
legislature, However, took cognizance. of Flondas rolc a8 a
consumer: stalc. After adoptmg a pliFe. “dcstnmt

" test for

lations ndopicd by. Lhe‘Mul st.nc 'lax
'tcmbcr 1971

Oy, Livws 1974, ¢h, 71.940,
4l Tl Seat, §§ 22053, 21424 (1971).

ving jurisdiction over the taxpayer — only the:

Usl.ll(, 'qu Compact whuh m,’udcd cleetive: |

1vmdance of the Tull
,‘npaporlmnmcut provxsmns, the: Jewislatute Tepealed sthe cons
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15, arts.
wionTent,
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“4n equal on third weight -is twofcld First, foren},n (n
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determining the source of sales,?? the lcglsldlurc WLIghLL‘[l the
three-fagtor  formuls by assigning: [ty pereent of “the
appqrtlonmcnl fraction o sules and twenty-five’percent cach to
payroll aid to property. “Ihe cffect of this variation on ‘the:
conventional multistaie tax pra{:ucc of" assxgmng gach fracuon,

Florida) corppmtmns that sell fo Florida's consurmer populatmn
without' 1oc4ung sxgmhcunt facilitics r'pcrsonncl in Florida- will
be taxed at a slightly higher level (han in other states. Secondly,
local corporate businesses. “that have a-substantial physteal
presence ini Elorida and have a national market will be subjeu
to a smaller home state tax burden than their counterparts in
other jurisdictions. To answer anticipated criticism.of the noyel

“‘Florida apportionment weighting a and to aveid possible federal

cnnstltutlohdl problems, the  legislature added a2 provision

ure dgamst any possnblc overtaxation by Flotida
;43 'Ihc essence’ of thaL provxslon s to

allow 4
application QT Llorlt‘ i’ 1l ,
aggregate levy by all states on mate lh,.tn fitic hundlvd puccm,
of Federul taxable income, assuming that Florida is entitled to
use 2.8 1/3 percentoweighted sules factor foriiaka.,

4. Taxation of hiterest incowie. — - A Tousth departure from:

fcdcral xability was required by the feéderal pubhf. debt

statute:
bonds, Treasury notes, and other obligations of the UmlLd

‘ 1
a »numbcr of rfhoxccs for taxing

) l
"l':gxs'luti‘x"rc was p‘rcsrznt‘cd -wnh
ncome: (1)t o
me (2) cxcmption

Rd(.m.l and I‘londa-, ri 4l
lh.u icglslamrs dld not h.wu wiis the 1

sfe not-taxed.in the state-of destination. Fh 5
- discussion of thru\wback gales sccA. lnglund supra. nole 3 3, at 2-7.

“‘I‘he lcglslalurc Tejecied {he practice used n many‘ stutes of ‘taxing

so-cailed* throwsback” sales, Le. salés which. e-in Tlorida b twhlrh

- 43F L. Stal. (1€
4431 0.8.C §° 42(1970)
S
40500 Al Fnjliid;, suprra. wotd 4l 2.,

% Thal law prevents stite taxation of “all stocks;
-ccpl Lo thc oxtcm Lhal @ stite lmp()scs’ “hon:
| ‘;on, thc Flonda'
"r'll statey andi

L fricome.*s Jlu. one (_h()lu:.
rin nl, ‘t_-_ax‘u.m‘_n‘aduplgd.




16 FLORI CORPORATE INCOME FANATION

for federal purposes, Under-the Internal Revenue Gode, interest
. derived from mogst {ederal obligations is taxed in full, while
interest derived from state and local debt obligitions is
exempred*7 Since no state can adopt this method of taxing
federal, :state, and local in erest income w1thout yiolating the
public debt statute, madst. state:
patterns to solve the diletuma and 4t the samie tinic equitably
‘tax fmancml institutions, the one type of busingss most
sngmf)cantly affected by:the fcdcrﬂl constraint;.

The Florida Icgislaturc chose to treat banks and ofher
financlal institutions like.all ‘Sther enfities subject to the Florida

‘tax. Under the Florida dodc, 45, originally cnacted, all corporatc'

taxpaycrs -are sub_]cct to tax on. their interest incomic derived
from non:Florida and nonJoreign sources*® while ‘they enjoy.
dmitiunity from ta% on their federal®?® and. Florida state, logil,
and municipal interest income. The conference commlttec,
- however; had discovercd” that this method of taxation ‘would
provide financial institutions with an cffcctive rate of tax
significantly Tess than that i tinposcd. on other Florida taxpuyers;
Accord"'ngly, the conlerces specifically identificd the “possibility
of this’ inequity in, their conference committec: Teport and they
urgcd reconsideration of the interest income . question. at the
earliest opportumty #0 -Congress may change the jntergst
imumunity provision of the public debt statute,! but the
Florida lo has alfcady reconsidered the taxation of
anterest income. As of this wrltmg, bills 10 1ax financia)
institutions on’ all federal, state, -and. local i mtcrcst ineohe have
been considered by the House Finance and Tuxilion Committee
and the Senate Ways.and Means. Gommittee, 2

Optional Deviations

i L ‘
It .was previvusly indicated that the I‘lorldd legislature
) cunscmusly cnduworc,d to. adopl fcclcm} corporatc Yaxability a

-

”lm, Rev. Code-of” 1954; § 103,
$¥ia. Stat, § 280.15(1)(a)2 (1971).

""fd § 220.13(1)(b)3.

5o Jouir: Nav. Spee. Sess, 96 (I‘la. 197.1); 8..J ouk.; Nov.: Spcc, Sess,

4. 1971)

v

Rl ¥ | Reséive Board has alrcady recommenided 16, G lengress
»thut this provision.be repicaled; Repart.of the Board of Governurs of fhe
Federal Reserve®ysteni; State and Local Taxation of Banlks 7, 11, 6667
(1971).

P, 3653, 36,)[,.Lnd 4828,.and'S.B. 563, ch. Sess, (Fla. 1978),

_have conistructed special tax: .
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‘considered but rc|cctcd

" referendum, the'manner of o
was different. No-one: approach to.the subject sccmcd to rcsalve R

adopled, gnl d for 1mpl mentation: of I lorl.cllas 1ax systtm onJanuary 1,

~ the basis for Florida corporate twxation. There were, however, B
*-somg¢ -areas. of taxability in which devit

polu.y were spegifically -considercd and adopted or: seriously
1, Installment Sale Transactions.®® — Prior to thé November
spedial session, 2. glca‘t deal of time and §tudy.was devoted to.
the (l:[hcullm# of taxing fairly the income received. from
installment; sale Lransactions that were consummated pnor 10
November 2, 1971.5% Dating from' the~fivst draft statute
réleased For public analysxs on March §, 1971, this parucular
subjcct wis discussed in more depth, on. more occasiens, and
among imore people than Ay otheiisy blc?:t In eachof the three
staff  drafts - publiely alated prior te the November
ating installmient sale wrarsactions.

all of the compLums or prablems; #@id throughout the
debates taxation-of installment:sales rcmamcd the most dlfhcult
problem. to resolve. :

The ceiitral pmblcm with mstdllmml salc transactions
stemmed from twe sources: Florida’s prior constitutional ban
on income taxation and Florida's large land salcs industry. That.
industry, uniquely, deals in long-term land sales. contracts on
which ‘incomi¢ is reportdble - for federal purposes on the
mstdllmcn ' delS. Ctmscqucntly, m thmr federal rntums thcsc

: . LSRN
: *of income®® as ﬂmt
term ls construcd andér the Inlcrnal Revenite dem thcu. ‘Was

o

53’l?hta dascussnon 0f mscallmcnt salcs as an vptiqnnl ralhcr than a

“Sae /\ l"n;,l.md, Sipra ot 3, pl - L
ssln lcgisluuvc de bcrauons‘ the problem was. B.lmost .xlways diseussed

versions | of thc st.,nnu undu

1972, 3 thcre. was neo constinstion:il pr()l)lum between
Naveinber 2 and Decembior 31, The excmption of any income nnlou
durinig lh.tLpt.rm(l is merely-n matfer-ol feghstabivesgrace..

51, Sta.§ 220.02(4){a) (1971).

HACKGROUND, STCOPEANALYSES 17 i

ong Trom lederal lux, B i
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same question us 1o Florida’s wbility to tix; o it Justificasion. }
for waiiling. to tax, income. redlized prior to 1972 buy
recognived:in posi-1971 years, :
In order t& avoid "q-‘-:qnst,i-tuftional_-q,uc:sti"o_ns, distortion of he:
“tax baggs of some industry groups, and major revenue losses to.
the state, the treatiient of installment sale 'comc ‘in the third.
. staff draft stdtute was drawn to accommodate ‘the realivation
[ problem. “That draft statute nrovided that. taxpayers «clecting
1 installiment treatment” for Foder incom¢ tax purposes werce
 required to report to Flerida under the acerual method of
accounling: ov, at their clection, in the Same mumner as they
' -reported for fcdcru]\'l)'txi;psscs. I thedatter wie thod were clc.ct‘ed,:‘
. | however; the taxpayer-would have had 1o include in repoj :

~income all collections from: transactions w
Decewibar 31, 1977,
acarual method of hice
were considered by dux ‘echbicians 1o prcsent a legully: valid
¢hoiee, it way suggestee (that théy posed-a very difficult.choice,
One view expressed” during legistative deliberations was tht
such a procedure would forec some taxpayers 1o, waive
. “constitutionu] tux rostrictions.®” Nonetheless, in pre '

| ¥ ing and the simyp

hijeh océrted prior ito
ves ol wmanda lory
‘installment method

and. ]
et of,

AMmE Jicom

3h

¥ enfoged

income tax
Yy 4 h eanstallment
'piovisib'n’s ol the third staff dralt ‘were adopted. Inthe Sé}n&ﬁe,
however, these provisions were umended (o exempt from
Florida tax .all dncome derived  from - thuse  contiacts
‘consummated prior to January 1, 1972, whicli-had nduration sl
the time of: their consunithation of five years or more.5® This
provision, which guickly: beeame idemified with. the Jand sales
industry, ‘was unat ¢ 10 many lepslators. hecause i
. distiiguishéd that industey frosi others having shorter term
installment contracts, A search; began for some 6ther method of

Whin the House first cnacted comporate
legislation, the mandatory acerual and the eleg

St was argued that some taxpayers, finding the acemual method
option o Ttheir disadvantage,. woiild chogse fhe fedewil method and
therchy subject! to: taxation Income “derived [rom transactions that had
taken plate priorto tie amendiness of - the Florida constitution,
© 5B, Jour,, Nov.Spec: Sess. 91-89 {Fia, 1971, -
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Laking, istallment siles that weoidd »ll.iiﬁt'igzlt;ci‘ the” Apparent.

harshness "ol the Méuse approach, but SUll: deal with a4l
taxpayers niformly. The ‘approach. everitually consldered most
aceeptable to Senateand ousc conferecs wus one conceived by
House staff t¢ ‘provide relief in direct proportion to the age of

installment sale ‘contragts, “Transactions. consumimated-in years -

more remdte fromi the Statute’s effective date were £o.be taxed

. at a lower effective rate thati these consummuated in-years more

proximafe to that date. The proposal drafted. by staff and

presented. to: the: conference ‘commiittec on.Deeember 7 would

have permitted faXation: of nijriety percent-of al} receipts fram

instdllmeiit sale txansacéion‘é consummnated . i 1971, seventy-
percent-of all receipts from 1970 Hansactions, fifty pércent of

all receipts-from 1969 transactions, thirty peréent ol dlreceipts

from. 1968 tfansactions, and té \.percent of receiptsifrom 1967
transactroms. ‘Receipts from transactions untedating T 967 would:
have bieen wholly exempt from the. tax. This ‘time-mitigation
approuch to instaliment sales .q?uick-l'._y' gained uceeptance, among
the conferees and other leisiaii - leaders, The idea of
subjecting to tax: gnl; I incorme was fo
be mbre workable cs; and debate turned

- Formy; the Florida Code 35j_l_izbj£fét‘5’; to: tax. seventy
pereent of (e ,1:ccé'ip'ts Tromi installment sale: transactions
consummated  in - 1977 fifty  pereeni  of such
reecipls from 1969 and 1970 transactions, twenty-five: pereent
of such reccipls frot 1967 and 1968 t_i"-él,n_éacti-e)'ns, and ten
percent of all receipts from such transactions consummated at
afly time prior to 1967.59 Expense deductions, including.

collection and serv
anly on that portion of
"2 Operating aiid Ca

ome suljject to Flodds x50

il Losses, i~ Under the Indernal
Revenve Code, net operating losses and net capital Yosies pive.
rise to federal tax carrybiack  benefits,, J° lu_r_?ii__d_’a' was Torced 19
ifferent procedure i order to-conform 1o the state
constitutional mandate for an annually balanced budget, 5t
Additionally, the constitutionul ban -on state ineonic taxation
prior (o November 2, 1971, prrovided a sound reason 1o bar die

**Fla. Stat. § 920.18(1)(e)5 (1971),
%, § 220.13(1)(<) 4.
' Fla. Gonst, art. VI, § 1{d),

Hales to the apprapriate:

deing costs on siles conltricts, tre. allowed ,
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use af (.lrryc)vu Tosses hum p)’c' 7% 4
post- 974 dncome. To deil with thése pmbloun,
deaflt statulc pmsuthv,d any. carryover 0f nét openllmg losses
frofn ‘yeurs pnor t0.1972,°% and it climinated loss carrybacks
completcly.¢3 -

Bcith of these provmons emerged from the legisl tive process:
intact and-.now appear in-the Florida € oide,8 4 dithough beth the
Scnate and House committecs originally had voted to allow
carryback as'well as carryover losses.®® Under the Florida Code,
11Lc trcatment accorded - nct capitdl losses and cerLdin othcr
) ‘ v"_..“londa C de docs alluw

: dera] purposes
- afte are e\haustcd Transitional rulcs are provided
for 197172 taxable years. 5
- 3. Cqpital Transactions. — A number of choices werg
availabler to the legislature with Jeet to the treatment of
eapital gains and losses.® Amonyg (hose considered it various
times during legishative debates were the.f¢ ‘:lowmg
(d) valuatum of capital assct § "

: ¢ mopthly. proation of the hcrldm;, periods for all
capita 'Iss(,ls, for the purpose of: mechani Hing giins and
losses on sUEH asscts to that portion ocourring dlter December
31, £971,
(¢} taxation of all capital gains, leudmg sipch i s might
arise’ fi othcr than ¢a ﬂtul assct transactidns,. al a rave lowey
yes of | mcomc, for: the purpvse of
1 ta‘c maximims Of thirty percent o
_ghl pcrccm on: olhcx ingome, and

ln( omc.

N carryaver Josses. hom prc 1972
¢ for 4he puipo;

r R. J;(_Jul‘:,
-(I la ‘1971) llus pmvmon wig 'rcmmvcd by the

/\ spccxal pyovmon' to alluw e¢

. 6 Jour., Nm'. .Spct. .Scss. ‘21-2’2 (l a 4971y,
; S A, I,ughmd suere wole-3, pl. 1ot 8pLy 2,41 BO-3F,
SRR St § 2205308 ), ¢
) ilnd,m/;ran o5, al 4
*“m Stat. § 290, m(l)(b)u,(wﬂ)
TSee A. I',n;,luml Supind vote 3; pt. 2,01 4-6

:long
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I B yéuwes or

_prnhlbum;, taxafion on ¥
walwe prior bto 1972, Th

$25,000 or $10,000:5% The House did yote 1o ¢
business corporations,” as they are defined . Subchapter § of
the Internal Revenug Code; to the same limited extent thai they ~
-aretaxed ul the:corporate leve

CBACKGRETIND, S COPE, N PRI ' _2;;1

n .ul(lmun to these albernatives, g prupm.tl was (umul( red m
il all frroperty as of December 31, 1971, for the purpose of
wally all aceruals: or acerctions of

valued as of Dccembcr 3-.1, and undcsmzbls from a revenue

Standpoint,

all forms of "incomc,
ve percent rate. This

The legislature: fmal]y dcmdcdu to itz
including, copital gain, at a uniform”

decision recognized that Florida imposed a relatively low tax

rate 4w comparison to the foderal rate; and that capital asset
transactions are usually of hmxtcd-sxgmflcance In corporate; as

opposed 'to personaly income taxation, Thus s Emally Ppassed,
“the Florida Code contains no special prowsmn rel.tung to

capital transactions. Net lonj-term capital gain as reflecied in
federal taxable in¢ome is taxed along with all ether income ut 2
live percent rate.

4. Swall Businesses. ~ Probably no one. sub;u." captuted the
imagination” or demindicd the rhetori¢ of. Flavida lepistators
more than e tax treatment to be uccorded small businessmen.
In the House of Representatives dnsuceessful attempts were
madc to provide all corporate lax ' iofi: of

~.

03 fcdcm] Lax purp(wsus —.um

eliel Tor all taxpaycrs l)y
00 ol net incame 0.

ol $5; 00D.

Beciuse e efforts of some Hotse 'members 1o obtain a tax

cxempition i cxcess of $55,.0'00 had been defeated, thie

6"“ R, Jnur Nuve: bpuc Suss. 18 (Kl 19=7l)

bc’c generally- A, England; supramote. 3 pt, 2,at20-27,
0%, Jour,, Nov. Spec. Sess,, [7-18:(Fiu, 1971),
'”ld at 18,

pmpanl wis rqcctcd as Deingy
*um\cccesary 10 ithe I¢ Iundu scheme ol taxation, nnduly dilficult
‘to administer since all types ol praperty would have to be
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—

Cronee commitiee ility ol siall eorponate

can: weed the

businesses with. yiranees only in the rate structure and the
~ treatment of Subchupter § corporations, A wniform five pereent.

rate ‘of tax was ultimately adepied by the conférecs.”? The
‘Subchapter '8 question wus the lust issue that the conferecs
resolved, and their selution is a model of conferénce
compromise. As finally enacted, the Florida Code provides that
for taxable periods commencing before July 1, 1978,
Subchapter § corporations are to be 1a;
they .are taxed for federal purposes, as

the House had voted.

“Unless the Florida Code is changed, however, Subchapter §

".eorpora!tfi'ons will become’, s.ti"béjéc‘.'t, ‘to taxation fike -orher
corporatisns far all subsequent taxable yedrs, 4§.the Senate had
voted, without; regard ‘
Revenue Code.™ This provisional exoneration from the tax
was ‘dcs.i_gnfi"dl o insure that lh__é- legistature ‘would liave ample
opportunity to evaluate the federal treatment of these: types of
corporations {or Florida tax purposcs. )

5. Forcign -Source Incothe. ~ Income derived From foreign

{neon-United States) sources. was never sericusly considered by -

the legislature to be an appropriatessubject for Florida. taxaiion.

The draft statutes circulated before the Nevember referendum
had raised the st’?bi?;i!,y‘ of taxing this type of income, but a
.great dutpouring of -eppusition emanated from areas in souh
.Flor-’i‘ﬂappri‘ncip ly Coral Gables, where there are headquartered
&Xxport companics duing & substantial business in Latin Ame

the Carbbean, and GSiher western hemisphicre

Additionally, scveral national oil ¢ormpan
- legislature to consider the technical diffieulties of adjust
Florida tax ‘bas¢ to take into account the foreign tax. credit
provisions: .of federal law; Tt was shown that vast inequitics
among comp - corpotations  with  different corp-ggq;tg
struetures, but with similat Ievels of business activity in Florida,
‘would resalt urless the Florida. Gode provided something akin
to the fedenal tax credit Tor Toreign source incomic, A state tax
credit did nut seem Teasilile, iowever,

As finially adopted, the Florida Code eliminatcs from the tax. -

‘base. all income derived from foreign sources.™ To prevent
‘erosion 6f 1be tax base where 'dm_p.usti_c a8 well s T oreign source

220.01(2) (1971),
T

d on thie samc basis as

to thie eleciion made under the -fntcma’l, g
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income s curned, the apportd

pmpcr(y, .uld pdyrnll were :l(l_]l ’_Llim-mn-('c Forei

“The corporate: income ta.x statute ¢f Flarida should prove: to
be a werkable law ‘which wxll ,nat unduly burden state. tax
i i importanee to: its

[Feasi 1£y is the fact that the:statute pm‘zjlcls federal taxation, -

almiost wlthout cxccptlon as closely as federal law ‘permits.-Of

secondary importance is the fact,that: only one of the deviations
. from federal taxation, an el¢ctive provision for mstallment sale

rcportmg, requires the developmentof data which is not: readily
ayailable fram the books and accoutits prcscntly rcqunrcd 1o be
maintained for federal purposes.

From the state’s point of view, the Flomda Code i5 4 “clean”
statute in the sense that therc aré. few special “provisions for
pdrllculdl‘ taxpaycts or induitty groups.’® Taxpayérs who
report.income on the installment basls have been given some tag
relief for their ‘pre- -1972 sales transdactions; ‘life insufance:
compames hava bccn rchcvcd from gross'premiums tuxes to the

. ¥ netal lnstllumons haw.

; v ) bllgaliom.
ASldL Imm thcsc 1iems, howcvcr, thcrc are 710 tdx crcdlts,

1 t his statute by rcs:sﬁng
mcvntdble prcssurcs for partxculariacd tax relick:

"8 14, § 220:35(3).

®Dusing ¢ Hegislativé process, efforts were made to obtain tak:credits
Tor- utilities’ -gross- recc:pts tax:payments, for real property. documecntary
slamp:tax payments;: and for captisl: outiays which would .qualify for ‘the
federal'investment tax credit, Nunc of these credits was granted,

v
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24 FLORIDA CORPORA ANATION

( cdddedion

On Maurch 21, 1972, th¢ I‘land ouse of Reproseritatives -

Passad & bill whu.h made severdl teehinicul and four: substantive
changcs in. the “Florida Code.! The: House bill adopted for
Flofida the Internal Revenue Gode as in: éffect on January 1,
1972, in. order to updatc” k the Florida: Co
changcs made by Congrcss it the Rcvcnuc Act of 19712 The
bill subjected to tax .in Flo ,Ida aH interest income from
fcdc:‘al state, and: local deBt b made permanént
in Florida the federal tax treatment of ; ubchapter § corpora

tions:* The bill also prowdcd af clcctxon for one spedial group-

of ‘taxpayeiy — cortttactors e them o report to
Floxida on-the percentagé-af-conipletion mcthod of yecounting
in cases white they report for foderal purposes on ‘the
completed contract method of accoumlng On March 24 the
Senate: Ways and Means Committce ‘passed the House bill, s with
amendments te' restore the ‘taxability of Subdmptcr 8
-corpordnuns alter July 1, 1978, and 16 tax commereial banks at
the rite of 2:8 percent oF (heir net mmmc,' retther than ar ihe
_five percent rale. On April ¢ and 5. the Senate deébated and
passcd thc H E s coy mutcc*“ o/

, 7 ihc blll Was emctcd info law with lhc provisions -ox gumll)

passcd By thi :Housc

Jn, 1972} TR, Jor,, ch. b ’
rt of the l'in.mcc and Tavation-
uSc mn 43 3 (March 8, 1972);

B14-15;.

Baised o 1970 fu:urcs Of the Federal, l‘)qm\ Thssur.m
2 8% fax rate on tho entire niet income of all Vleoridi

t income dunvcd frum sl.ll(' and ol debt: obl.
jp'l'b lug he, ¢ ¢

le t6 include:




DECLARATION OF SERVICE BY U.S. MAIL

Case Name: The Gillette Company & Subsidiaries v California Franchise Tax Board

Supreme Court Case No. S206587
Court of Appeal Case No. A130803

San Francisco Superior Court Case No. CGC10495911

1 declare:

I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service is made. I am 18 years of age or
older and not a party to this matter. [ am familiar with the business practice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attorney General is deposited with the United States
Postal Service with postage thereon fully prepaid that same day in the ordinary course of

business.

On September 20, 2013, I served the attached RESPONDENT’S SUPPLEMENTAL
REQUEST FOR JUDICIAL NOTICE, MEMORANDUM AND SUPPORTING
PAPERS by placing a true copy thereof enclosed in a sealed envelope in the internal mail

collection system at the Office of the Attorney General at 455 Golden Gate Avenue, Suite 11000,
San Francisco, CA 94102-7004, addressed as follows:

Amy L. Silverstein, Esq.
Edwin P. Antolin, Esq.
Silverstein & Pomerantz LLP
55 Hawthorne Street, Suite 440
San Francisco CA 94105

Clerk of the Court

Court of Appeal

First Appellate District
350 McAllister Street
San Francisco CA 94102

Clerk of the Court

San Francisco Superior Court
400 McAllister Street

San Francisco CA 94102

Ellen F. Rosenblum

Attorney General, State of Oregon
Department of Justice

Justice Building

1162 Court Street NE

Salem OR 97301-4096

Jeffrey B. Litwak
1608 NE Knott Street
Portland OR 97212

Cory Fong, Tax Commissioner

Office of State Tax Commissioner

State of North Dakota

600 E. Boulevard Avenue, Department 127
Bismarck ND 58505-0599

Lawrence G. Wasden

Attorney General, State of Idaho

State of Idaho Office of the Attorney General
P.O. Box 83720

Boise ID 83720-0010

R. Bruce Johnson
Commission Chair

Utah State Tax Commission
210 North 1950 West

Salt Lake City UT 84134



I declare under penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on Septgmb 013, at San Francisco,
California.

Jacinto P. Fernandez t AL

Declarant Signature
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