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Issue Statement

The Advisory Committee on Civil Jury Instructions has completed its new revisions and
additions to the Judicial Council Civil Jury Instructions (CACI) that were first published
in September 2003.

Recommendation

The Advisory Committee recommends that the Judicial Council, effective December 2,
2005, approve for publication under rule 855(d) of the California Rules of Court the civil
jury instructions prepared by the committee. On Judicial Council approval, the revisions
will be officially published in the new 2006 edition of CACI.

The table of contents for the proposed revisions to the jury instructions is attached at
pages 4 and 5. The revised and new civil jury instructions are included separately with
this report.

Rationale for Recommendation

The Task Force on Jury Instructions was appointed in 1997 on the recommendation of the
Blue Ribbon Commission on Jury System Improvement. The mission of the task force
was to draft comprehensive, legally accurate jury instructions that are readily understood
by the average juror. In July 2003, the council approved publication of approximately
800 civil jury instructions and special verdict forms. The instructions were published in
September 2003. The Advisory Committee on Civil Jury Instructions is charged with
maintaining and updating the instructions. The council approved the committee’s last
update at its June 2005 meeting.




The advisory committee drafted and edited the revisions and additions in this proposal,
then circulated them for public comment. The official publisher (LexisNexis Matthew
Bender) is preparing to publish both print and electronic versions of the revised
instructions approved by the council.

The following instructions and verdict forms are included in this revised set: 332, 333,
372, 373, 374, 418, 430, 501, 532, 1203, VF-1704, VF-2100, 2332, 2700, 2703, 3103,
3201, 3202, 3204, 3210, 3244, VF-3203, 3921, 3948. Of these, 4 are newly drafted and
20 are revised.

The instructions were added or revised based on comments or suggestions from judges,
attorneys, staff, and committee members. The committee also revises or adds instructions
based on recent changes in the law; however, this factor was not involved in this set of
revisions.

The following instructions and verdict forms were added or revised based primarily on
comments received from judges and attorneys: 332, 333, 418, 430, 501, 532, 1203, 2332,
2700, 3103, 3201, 3202, 3204, 3210, 3244, VF-3203, 3921, 3948. For example, CACI
No. 2700, Nonpayment of Wages—Essential Factual Elements (Lab. Code, 88 201, 202,
218), was revised in response to a comment from an attorney noting that termination of
employment is not an element of this claim.

The following instructions were added or revised based primarily on suggestions from
staff or committee members: 372, 373, 374, VF-1704, VF-2100, 2703. For example,
CACI No. VF-1704, Defamation per se (Private Figure—Matter of Private Concern),
was revised after a committee member observed that it would be helpful to include a
question regarding the affirmative defense of the truth, because this defense is raised
frequently.

Alternative Actions Considered

The revisions that generated the most attention from commentators were those involving
instructions pertaining to the Song-Beverley Consumer Warranty Act. In response to the
comments, the committee made several changes to the instructions. Both the plaintiff bar
and the defense bar have been active in commenting on the CACI lemon law instructions,
and the committee is considering arranging a meeting with representatives from both
sides to attempt to resolve any lingering issues.

Comments From Interested Parties

All revisions and additions to the civil jury instructions were circulated for public
comment. The committee received many comments, evaluated them, and made changes
to the instructions based on the recommendations. A chart summarizing the comments is
included at pages 6-10.




Implementation Requirements and Costs

Implementation costs will be minimal. Under the publication agreement, the official
publisher will make copies of the update available to all judicial officers free of charge.
Additionally, consistent with the council’s decision at its August 2005 meeting to
copyright its new criminal jury instructions, future versions of the civil instructions will
no longer be placed in the public domain, and the AOC will register the copyright in this
work. To continue to make the instructions freely available for use and reproduction by
parties, attorneys, and the public, the AOC will provide a broad public license for such
use and reproduction. With respect to commercial publishers, the AOC will license their
publication of the instructions under provisions that govern accuracy, completeness,
attribution, copyright, fees and royalties, and other publication matters that may be
necessary.

Attachments
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Summer 2005
Judicial Council Jury Instructions
(update and revise civil instructions)

Instruction Commentator Summary of Comments Committee Response
Generally Mr. Aubrey D. Boyd Agree with the Draft Report. In the future, None. The committee has previously
Law Offices of Aubrey D. Boyd consider two new instructions supplementing considered and rejected these suggestions.
CACI 408 with tests for determining whether
conduct is so reckless as to be totally outside the
range of ordinary activity involved in a sport.
332 Mr. Dean J. Zipser Recommend approval. None.
Orange County Bar Association
333 Mr. Dean J. Zipser Recommend approval. None.
Orange County Bar Association
State Bar Litigation Section Replace “both” with “all.” Delete “consent” and The committee agreed with these
use “into consenting” instead. suggestions.
372 Mr. Dean J. Zipser Recommend approval. None.
Orange County Bar Association
373 Mr. Dean J. Zipser Recommend approval. None.
Orange County Bar Association
374 Mr. Dean J. Zipser Although technically correct, this instruction The committee disagreed with this
Orange County Bar Association seems unnecessary. Perhaps a single general comment. Separate instructions will be
common count instruction could suffice for all more useful to practitioners.
species of common counts.
418 Mr. Dean J. Zipser Change first use note to “... then the bracketed The committee agreed with this comment.
Orange County Bar Association portion of the second and last paragraphs should
be read” to avoid confusion.
State Bar Litigation Section Place note regarding OSHA regulations under The committee agreed with this comment.
“Sources and Authority” and not under “Directions
for Use.”
430 Hon. Dennis S. Choate This instruction is still not fully accurate. It does The committee disagreed with this and

Superior Court of California,
County of Orange

not follow that anything more than a trivial or
remote factor operates as a cause of harm.

believes that the new bracketed language
adequately addresses this concern.

Mr. Curt Cutting
Horvitz & Levy

We support the proposed change.

None.

Mr. Dean J. Zipser
Orange County Bar Association

Recommend approval.

None.




Summer 2005
Judicial Council Jury Instructions
(update and revise civil instructions)

Instruction

Commentator

Summary of Comments

Committee Response

430

State Bar Litigation Section

Recommend minor editing change to new note
under “Directions for Use.”

The committee agreed with this comment.

501 Hon. Rolf Michael Treu This instruction uses “similar” circumstances, The committee agreed with this comment
Superior Court of California, while CACI 532 uses “same or similar” and changed this instruction to read “same
County of Los Angeles circumstances. Could be confusing to jury. or similar.”
Mr. Dean J. Zipser Recommend approval of change to use note. None.
Orange County Bar Association
532 Hon. Rolf Michael Treu This instruction uses “same or similar” The committee agreed with this comment.
Superior Court of California, circumstances, while CACI 501 uses “similar” “Same or similar” will be retained in this
County of Los Angeles circumstances. Could be confusing to jury. instruction.
Mr. Dean J. Zipser Recommend approval. None.
Orange County Bar Association
1203 Mr. Geoffrey Becker The change to element 6 will cause confusion The committee disagreed with this
Attorney regarding “to perform safely,” which is not the comment. It is unnecessary to repeat all the
Barker test. It will also create uncertainty as to language in element 3 because element 6 is
whether expert testimony should be allowed on the causation element. A short hand
this issue. reference to element 3 is sufficient.
Mr. Dean J. Zipser Change element 6 to “failure to perform as safely | See above response.
Orange County Bar Association as an ordinary consumer would expect at the time
of use.”
2332 Mr. Dean J. Zipser Delete “unreasonably” from elements 3 and 5. The committee disagreed with this
Orange County Bar Association When would there ever be a “reasonable” failure comment. “Unreasonably” pertains to the
to properly investigate? decision to investigate, not to the scope of
the investigation.
2700 series | Mr. Dean J. Zipser Add authority stating that certain Labor Code The committee agreed with this comment.
Orange County Bar Association wage provisions do not apply to government
entities.
3201 Mr. William E. Kennedy Delete “as requested by [name of plaintiff]” from The committee agreed with this comment.

Law Office of William E.
Kennedy

element 6. A consumer request is not required
under Song-Beverly.




Summer 2005
Judicial Council Jury Instructions
(update and revise civil instructions)

Instruction

Commentator

Summary of Comments

Committee Response

3201

Mr. Ronald F. Frank
Bannan, Green, Frank & Terzian

Do not eliminate the “harm” and “causation”
elements. Do not change “defect” to “match the
written warranty” in element 5. Modify the first

sentence that follows the numbered elements to, at

a minimum, include the word “exact” before
“cause.”

The committee disagreed with these
comments. A recent unpublished decision
held that plaintiffs are not required to prove
that they sustained damages other than the
absence of replacement or reimbursement.
The concept of “defect” is retained in other
elements of this instruction. The word
“exact” is not necessary.

Mr. Michael E. Lindsey
Law Office of Michael E. Lindsey

Delete “as requested by [name of plaintiff]” from
element 6. A consumer request is not required
under Song-Beverly.

The committee agreed with this comment.

Mr. Dean J. Zipser
Orange County Bar Association

Add “express” before “warranty.” Also, add “in
California” to element 1.

The committee disagreed with this
comment. While it is true that the vehicle
must have been purchased in California,
that issue will almost certainly be resolved
by the judge, not the jury. The word
“express” is unnecessary because the nature
of the breach is detailed in element 2.

State Bar Litigation Section

Do not change “defect” to “match the written
warranty” in element 5.

The committee disagreed with this
comment. The concept of “defect” is
retained in other elements of this
instruction.

3202

Mr. William E. Kennedy
Law Office of William E.
Kennedy

Modify to clarify that two repair attempts are not
required when the manufacturer refuses to make
repairs to the vehicle the first time the consumer
requests warranty assistance.

The committee agreed with this comment.
This point will be addressed in the new
direction for use.

Mr. Dean J. Zipser
Orange County Bar Association

A single repair attempt can be reasonable under
Gomez v. Volkswagen. Strike the last sentence of
the instruction.

The committee disagreed with this
comment. The new direction for use
clarifies the use of the last sentence.




Summer 2005
Judicial Council Jury Instructions
(update and revise civil instructions)

Instruction Commentator Summary of Comments Committee Response
3202 State Bar Litigation Section Add language to use note regarding where The committee agreed with this comment.
defendant has refused to make the repair.
3204 Mr. Ronald F. Frank Add new element (f), stating whether a reasonable | The committee partially agreed with this
Bannan, Green, Frank & Terzian person would consider the defect to substantially comment. The “reasonable person” standard
impair the vehicle’s use, value, or safety. will be added to the first sentence, to track
element 3 in CACI 3201.
Mr. Michael E. Lindsey Delete this instruction. In the alternative, add a The committee disagreed with this
Law Office of Michael E. Lindsey | definition of “nonconformity” and consider adding | comment. The instruction makes it clear
additional factors from Schreidel v. American that the factors are optional and that parties
Honda Motor Co. may add their own factors.
Mr. Dean J. Zipser Recommend approval. None.
Orange County Bar Association
3210 Mr. Ronald F. Frank This instruction omits injury, causation, damages, | The committee disagreed with this
Bannan, Green, Frank & Terzian and justification for the rejection of the goods. comment. See response to his comment on
These elements are required under UCC. CACI 3201. A use note will be added that
these extra elements may be necessary in
actions brought under UCC.
Mr. Dean J. Zipser Add “of merchantability” after “implied warranty” | The committee disagreed with this
Orange County Bar Association in second sentence. Also add new element that comment. “Merchantability” will not be
implied warranty was not disclaimed. understood by the average juror. Disclaimer
is an affirmative defense.
3244 Mr. Ronald F. Frank Define “willful” as meaning that the defendant’s The committee disagreed with this

Bannan, Green, Frank & Terzian

decision was made in bad faith or was
unreasonable. Modify penultimate sentence.

comment. The current draft is consistent
with the statute.

Mr. Dean J. Zipser
Orange County Bar Association

Add “other than a claim for breach of an implied
warranty” to element 2.

The committee disagreed with this
additional language; however, a use note
will be added to indicate that if there are
multiple claims the jury should be told
which claim this instruction applies to.




Summer 2005
Judicial Council Jury Instructions
(update and revise civil instructions)

Instruction Commentator Summary of Comments Committee Response
VF-3203 Mr. Ronald F. Frank Modify this form consistent with comments on the | The committee disagreed with this
Bannan, Green, Frank & Terzian instructions, ante. Modify the damages calculation | comment.
guestion.
Mr. Dean J. Zipser Add “in California” in first paragraph after “new The committee disagreed with this
Orange County Bar Association motor vehicle.” Add use not that calculation for comment. See response to Mr. Zipser’s
deduction is based on Civil Code section comment on CACI 3201. The suggested use
1793.2(d)(2)(C). note is not necessary. Practitioners will be
aware of the statute.
State Bar Litigation Section Modify this form consistent with comment on The committee disagreed with this
CACI 3201. comment.
3948 Mr. Curt Cutting Do not change the use note regarding false The committee modified the use note to

Horvitz & Levy

promise. Materiality and intent to harm are also
required.

avoid this potential misunderstanding.

Hon. Rolf Michael Treu
Superior Court of California,
County of Los Angeles

Do not tell the jury that it may be asked to award
additional damages. This may skew its
deliberations on the amount of damages before it.

The committee disagreed with this
comment. The jury should be provided with
the context in which it is making its
determinations.
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DRAFT

CONTRACTS

332. Affirmative Defense—Duress (Revised)

[Name of defendant] claims that there was no contract because [his/her] consent was
given under duress. To succeed, [name of defendant] must prove all of the following:

1. That [name of plaintiff] used a wrongful act or wrongful threat to pressure
[name of defendant] into consenting to the contract;

2. That [name of defendant] was so afraid or intimidated by the wrongful act or
wrongful threat that [he/she] did not have the free will to refuse to consent to
the contract; and

3. That [name of defendant] would not have consented to the contract without the
wrongful act or wrongful threat.

An act or a threat is wrongful if [insert relevant rule—e.qg., “what-is-threatened-s a
criminal act is threatened™].

If you decide that [name of defendant] has proved all of the above, then no contract
was created.

Directions for Use

Use CACI No. 333, Affirmative Defense—Economic Duress, in cases involving economic

duress.

Sources and Authority

The Civil Code provides that consent is not free when it is obtained through duress,
menace, fraud, undue influence, or mistake; and is deemed to have been so obtained
when it would not have been given but for such fraud or mistake. (Civ. Code, 88
1567, 1568.)

Civil Code section 1569 provides that the following acts constitute duress:

1. Unlawful confinement of the person of the party, or of the husband or wife of such
party, or of an ancestor, descendant, or adopted child of such party, husband, or
wife;

2. Unlawful detention of the property of any such person; or,

3. Confinement of such person, lawful in form, but fraudulently obtained, or
fraudulently made unjustly harassing or oppressive.

Civil Code section 1570 provides:
Menace consists in a threat:

1
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DRAFT

1. Of such duress as is specified in Subdivisions 1 and 3 of the last section;

2. Of unlawful and violent injury to the person or property of any such person as
is specified in the last section; or,

3. Of injury to the character of any such person.

“Menace” is considered to be duress: “Under the modern rule, * “[d]uress, which
includes whatever destroys one’s free agency and constrains [her] to do what is
against [her] will, may be exercised by threats, importunity or any species of mental
coercion. It is shown where a party “intentionally used threats or pressure to induce
action or nonaction to the other party’s detriment.” ” * The coercion must induce the
assent of the coerced party, who has no reasonable alternative to succumbing.” (In re
Marriage of Baltins (1989) 212 Cal.App.3d 66, 84 [260 Cal.Rptr. 403], internal
citations omitted.)

“Duress envisions some unlawful action by a party by which one’s consent is
obtained through fear or threats.” (Keithley v. Civil Service Bd. of The City of
Oakland (1970) 11 Cal.App.3d 443, 450 [80 Cal.Rptr. 809], internal citations
omitted.)

Duress is found only where fear is intentionally used as a means of procuring consent:
“[A]n action for duress and menace cannot be sustained when the voluntary action of
the apprehensive party is induced by his speculation upon or anticipation of a future
event suggested to him by the defendant but not threatened to induce his conduct. The
issue in each instance is whether the defendant intentionally exerted an unlawful
pressure on the injured party to deprive him of contractual volition and induce him to
act to his own detriment.” (Goldstein v. Enoch (1967) 248 Cal.App.2d 891, 894-895
[57 Cal.Rptr. 19].)

It is wrongful to use the threat of criminal prosecution to obtain a consent: “California
law is clear that an agreement obtained by threat of criminal prosecution constitutes
menace and is unenforceable as against public policy.” (Bayscene Resident
Negotiators v. Bayscene Mobilehome Park (1993) 15 Cal.App.4th 119, 127 [18
Cal.Rptr.2d 626].) However, a threat of legitimate civil action is not considered
wrongful: “[T]he action or threat in duress or menace must be unlawful, and a threat
to take legal action is not unlawful unless the party making the threat knows the
falsity of his claim.” (Odorizzi v. Bloomfield School Dist. (1966) 246 Cal.App.2d 123,
128 [54 Cal.Rptr. 533].)

Standard duress is evaluated under a subjective standard: “The question in each case
[is], Was the person so acted upon by threats of the person claiming the benefit of the
contract, for the purpose of obtaining such contract, as to be bereft of the quality of
mind essential to the making of a contract, and was the contract thereby obtained?
Hence, under this theory duress is to be tested, not by the nature of the threats, but
rather by the state of mind induced thereby in the victim.” (In re Marriage of
Gonzalez (1976) 57 Cal.App.3d 736, 744 [129 Cal.Rptr. 566].)

2
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DRAFT

e The wrongful acts of a third party may constitute duress sufficient to allow rescission
of a contract with a party, who, although not participating in those wrongful acts, had
knowledge of the innocent party’s position. (Leeper v. Beltrami (1959) 53 Cal.2d 195,
205-206 [1 Cal.Rptr. 12, 347 P.2d 12].)

o “[Defendant has] the burden of proving by a preponderance of the evidence the
affirmative of the issues of duress and plaintiff’s default.” (Fio Rito v. Fio Rito (1961)
194 Cal.App.2d 311, 322 [14 Cal.Rptr. 845]; cf. Stevenson v. Stevenson (1940) 36
Cal.App.2d 494, 500 [97 P.2d 982].)

Secondary Sources

1 Witkin, Summary of California Law (9th ed. 1987) Contracts, 8§ 416-422

17 California Forms of Pleading and Practice, Ch. 215, Duress, Menace, Fraud, Undue
Influence, and Mistake, 88 215.20-215.21, 215.23-215.28, 215.120-215.121 (Matthew
Bender)

9 California Points and Authorities, Ch. 92, Duress, Menace, Fraud, Undue Influence,
and Mistake (Matthew Bender)

27 California Legal Forms, Ch. 77, Discharge of Obligations, § 77.351 (Matthew
Bender)

3
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DRAFT

CONTRACTS

333. Affirmative Defense—Economic Duress (Revised)

[Name of defendant] claims that there was no contract because [his/her/its] consent
was given under duress. To succeed, [name of defendant] must prove beth all of the
following:

1. That [name of plaintiff] used a wrongful act or wrongful threat to pressure
[name of defendant]’s-eensent into consenting to the contract; and

2. That a reasonable person in [name of defendant]’s position would have felt
that he or she had no reasonable alternative except to consent to the
contract:; and

3. That [name of defendant] would not have consented to the contract without
the wrongful act or wrongful threat.

A An act or a threat is wrongful if [insert relevant rule, e.g., “what-is-threatepedHs a
bad-faith breach of contract is threatened™].

If you decide that [name of defendant] has proved beth all of the above, then no
contract was created.

Sources and Authority

e The Civil Code provides that consent is not free when obtained through duress,
menace, fraud, undue influence, or mistake, and is deemed to have been so obtained
when it would not have been given but for such fraud or mistake. (Civ. Code, 88
1567, 1568.)

e The doctrine of economic duress has been described recently as follows: “ “As it has
evolved to the present day, the economic duress doctrine is not limited by early
statutory and judicial expressions requiring an unlawful act in the nature of a tort or a
crime. Instead, the doctrine now may come into play upon the doing of a wrongful act
which is sufficiently coercive to cause a reasonably prudent person faced with no
reasonable alternative to succumb to the perpetrator’s pressure. The assertion of a
claim known to be false or a bad faith threat to breach a contract or to withhold a
payment may constitute a wrongful act for purposes of the economic duress
doctrine.”” (Philippine Export and Foreign Loan Guarantee Corp. v. Chuidian (1990)
218 Cal.App.3d 1058, 1077-1078 [267 Cal.Rptr. 457], internal citations omitted.)

e Economic duress is evaluated under an objective standard: “The doctrine of
‘economic duress’ can apply when one party has done a wrongful act which is
sufficiently coercive to cause a reasonably prudent person, faced with no reasonable

4
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alternative, to agree to an unfavorable contract. The party subjected to the coercive
act, and having no reasonable alternative, can then plead ‘economic duress’ to avoid
the contract.” (CrossTalk Productions, Inc. v. Jacobson (1998) 65 Cal.App.4th 631,
644 [76 Cal.Rptr.2d 615], internal citation omitted.)

e The nonexistence of a “reasonable alternative” is a question of fact. (CrossTalk
Productions, Inc. vwJaeebsen, supra, 65 Cal.App.4th at p. 644.)

Secondary Sources
1 Witkin, Summary of California Law (9th ed. 1987) Contracts, 8§ 420-422

17 California Forms of Pleading and Practice, Ch. 215, Duress, Menace, Fraud, Undue
Influence, and Mistake, 88§ 215.22, 215.122 (Matthew Bender)

9 California Points and Authorities, Ch. 92, Duress, Menace, Fraud, Undue Influence,
and Mistake (Matthew Bender)

5
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DRAFT

CONTRACTS

372. Common Count: Open Book Account (New)

[Name of plaintiff] claims that [name of defendant] owes [him/her/it] money on an
open book account. To establish this claim, [name of plaintiff] must prove all of the
following:

1. That [name of plaintiff] and [name of defendant] had (a) financial
transaction(s);

2. That [name of plaintiff] kept an account of the debits and credits involved in
the transaction(s);

3. That [name of defendant] owes [name of plaintiff] money on the account; and

4. The amount of money that [name of defendant] owes [name of plaintiff].

Directions for Use

The instructions in this series are not intended to cover all available common counts.
Users may need to draft their own instructions or modify the CACI instructions to fit the
circumstances of the case.

Sources and Authority

e “*Abook account may be deemed to furnish the foundation for a suit in assumpsit ...
only when it contains a statement of the debits and credits of the transactions involved
completely enough to supply evidence from which it can be reasonably determined
what amount is due to the claimant.” ... “The term “account,” ... clearly requires the
recording of sufficient information regarding the transaction involved in the suit, from
which the debits and credits of the respective parties may be determined, so as to
permit the striking of a balance to ascertain what sum, if any, is due to the claimant.
(Robin v. Smith (1955) 132 Cal.App.2d 288, 291 [282 P.2d 135], internal citations
omitted.)

77

e “Abook account is defined ... as ‘a detailed statement, kept in a book, in the nature
of debit and credit, arising out of contract or some fiduciary relation.” It is, of course,
necessary for the book to show against whom the charges are made. It must also be
made to appear in whose favor the charges run. This may be shown by the production
of the book from the possession of the plaintiff and his identification of it as the book
in which he kept the account between him and the debtor. An open book account may
consist of a single entry reflecting the establishment of an account between the
parties, and may contain charges alone if there are no credits to enter. Money loaned
is the proper subject of an open book account. Of course a mere private memorandum
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does not constitute a book account.” (Joslin v. Gertz (1957) 155 Cal.App.2d 62, 65—
66 [317 P.2d 155], internal citations omitted.)

“A book account may furnish the basis for an action on a common count * “... when it
contains a statement of the debits and credits of the transactions involved completely
enough to supply evidence from which it can be reasonably determined what amount
is due to the claimant.” * A book account is described as ‘open’ when the debtor has
made some payment on the account, leaving a balance due.” (Interstate Group
Administrators, Inc. v. Cravens, Dargan & Co. (1985) 174 Cal.App.3d 700, 708 [220
Cal.Rptr. 250], internal citations and footnote omitted.)

“[T]he most important characteristic of a suit brought to recover a sum owing on a
book account is that the amount owed is determined by computing all of the credits
and debits entered in the book account.” (Interstate Group Administrators, Inc.,
supra, 174 Cal.App.3d at p. 708.)

“It is apparent that the mere entry of dates and payments of certain sums in the credit
column of a ledger or cash book under the name of a particular individual, without
further explanation regarding the transaction to which they apply, may not be deemed
to constitute a ‘book account” upon which an action in assumpsit may be founded.”
(Tillson v. Peters (1940) 41 Cal.App.2d 671, 679 [107 P.2d 434].)

“The law does not prescribe any standard of bookkeeping practice which all must
follow, regardless of the nature of the business of which the record is kept. We think
it makes no difference whether the account is kept in one book or several so long as
they are permanent records, and constitute a system of bookkeeping as distinguished
from mere private memoranda.” (Egan v. Bishop (1935) 8 Cal.App.2d 119, 122 [47
P.2d 500].)

* “The common count is a general pleading which seeks recovery of money without
specifying the nature of the claim . ... Because of the uninformative character of the
complaint, it has been held that the typical answer, a general denial, is sufficient to
raise almost any kind of defense, including some which ordinarily require special
pleading.” However, even where the plaintiff has pleaded in the form of a common
count, the defendant must raise in the answer any new matter, that is, anything he or
she relies on that is not put in issue by the plaintiff.” (Title Ins. Co. v. State Bd. of
Equalization (1992) 4 Cal.4th 715, 731 [14 Cal.Rptr.2d 822, 842 P.2d 121], internal
citations and footnote omitted.)

“Although such an action is one at law, it is governed by principles of equity. It may
be brought ‘wherever one person has received money which belongs to another, and
which “in equity and good conscience,” or in other words, in justice and right, should
be returned. ... The plaintiff’s right to recover is governed by principles of equity,
although the action is one at law.” ” (Mains v. City Title Ins. Co. (1949) 34 Cal.2d
580, 586 [212 P.2d 873], internal citations omitted.)
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“[S]ince the basic premise for pleading a common count ... is that the person is
thereby “waiving the tort and suing in assumpsit,” any tort damages are out. Likewise
excluded are damages for a breach of an express contract. The relief is something in
the nature of a constructive trust and ... ‘one cannot be held to be a constructive
trustee of something he had not acquired.” One must have acquired some money
which in equity and good conscience belongs to the plaintiff or the defendant must be
under a contract obligation with nothing remaining to be performed except the
payment of a sum certain in money.” (Zumbrun v. University of Southern California
(1972) 25 Cal.App.3d 1, 14-15 [101 Cal.Rptr. 499], internal citations omitted.)

“ *As Witkin states in his text, “[a] common count is proper whenever the plaintiff
claims a sum of money due, either as an indebtedness in a sum certain, or for the
reasonable value of services, goods, etc., furnished. It makes no difference in such a
case that the proof shows the original transaction to be an express contract, a contract
implied in fact, or a quasi-contract.” * A claim for money had and received can be
based upon money paid by mistake, money paid pursuant to a void contract, or a
performance by one party of an express contract.” (Utility Audit Co., Inc. v. City of
Los Angeles (2003) 112 Cal.App.4th 950, 958 [5 Cal.Rptr.3d 520], internal citations
omitted.)

“In the common law action of general assumpsit, it is customary to plead an
indebtedness using ‘common counts.” In California, it has long been settled the
allegation of claims using common counts is good against special or general
demurrers. The only essential allegations of a common count are ‘(1) the statement of
indebtedness in a certain sum, (2) the consideration, i.e., goods sold, work done, etc.,
and (3) nonpayment.” ” (Farmers Ins. Exchange v. Zerin (1997) 53 Cal.App.4th 445,
460 [61 Cal.Rptr.2d 707], internal citations omitted.)

“A common count is not a specific cause of action, ... rather, it is a simplified form of
pleading normally used to aver the existence of various forms of monetary
indebtedness, including that arising from an alleged duty to make restitution under an
assumpsit theory. When a common count is used as an alternative way of seeking the
same recovery demanded in a specific cause of action, and is based on the same facts,
the common count is demurrable if the cause of action is demurrable.” (McBride v.
Boughton (2004) 123 Cal.App.4th 379, 394 [20 Cal.Rptr.3d 115], internal citations
omitted.)

Secondary Sources

4 Witkin, California Procedure (4th ed. 1997) Pleading, § 522

1 California Forms of Pleading and Practice, Ch. 8, Accounts Stated and Open Accounts,
88§ 8.20, 8.47 (Matthew Bender)

12 California Forms of Pleading and Practice, Ch. 121, Common Counts (Matthew
Bender)

4 California Points and Authorities, Ch. 43, Common Counts and Bills of Particulars
(Matthew Bender)
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CONTRACTS

373. Common Count: Account Stated (New)

[Name of plaintiff] claims that [name of defendant] owes [him/her/it] money on an
account stated. To establish this claim, [name of plaintiff] must prove all of the
following:

1. That [name of defendant] owed [name of plaintiff] money from previous
financial transactions;

2. That [name of plaintiff] and [name of defendant], by words or conduct, agreed
that the amount stated in the account was the correct amount owed to [name
of plaintiff];

3. That [name of defendant], by words or conduct, promised to pay the stated
amount to [name of plaintiff];

4. That [name of defendant] ha