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APPELLANTS’ SUPPLEMENTAL MOTION FOR JUDICIAL
NOTICE IN SUPPORT OF REPLY BRIEF ON THE MERITS

TO THE HONORABLE TANI CANTIL-SAKAUYE, CHIEF
JUSTICE, AND THE HONORABLE ASSOCIATE JUSTICES OF
THE CALIFORNIA SUPREME COURT; RESPONDENT IMMOOS
FIRE PROTECTION, INC. AND THEIR ATTORNEYS OF
RECORD:

PLEASE TAKE NOTICE that Plaintiffs and Appellants Anthony
Kirby and Rick Leech, Jr. (“Appellants” or “Kirby”) hereby move this
Supreme Court pursuant to California Evidence Code sections 450 et seq.,
and California Rules of Court, 8.252 and 8.520, to take judicial notice of
the legislative history materials listed below.

This Supplemental Motion for Judicial Review in Support of
Appellants’ Reply Brief on the Merits (“Supplemental Motion™) follows
Appellants’ Motion for Judicial Notice in support of Appellants’ Opening
Brief on the Merits, including Notice of Motion, the accompanying
Memorandum of Points and Authorities, and the Declaration of Ellyn
Moscowitz, filed on January 18, 2011 (“Original Motion™).

The Supplemental Motion is made on the grounds that (1)
Respondent Immoos Fire Protection, Inc.’s (“Immoos”) Answer Brief on
the Merits (“Answer”) contains new arguments based on the legislative
histories of Labor Code sections 226.7, 1194, and 218.5. Kirby’s response
in the Reply to those arguments relies on the materials listed below. The
interplay between three Labor Code sections 218.5, 1194, and 226.7 is at
issue in both questions presented in this appeal. The proper and reasonable
harmonization of these three provisions necessarily involves an analysis of
these highly relevant materials; and (2) Evidence Code section 452
authorizes the Court to take judicial notice of these materials. The express

identifiers for these materials follow the sequence from the Original



Motion, which included Exhibits A through P. Hence, the Supplemental

Motion includes the following materials, starting with Exhibit Q:

Exhibit Q:

Exhibit R:

Exhibit S:

Exhibit T:

Exhibit U:

Exhibit V:

Exhibit W:

Exhibit X:

Exhibit Y:

Exhibit Z:

Exhibit AA:

Assembly Bill No. 633 (1999-2000 Reg. Sess.) as
introduced February 19, 1999.

Assembly Committee on Labor and Employment,
(April 7, 1999) on Assembly Bill No. 633 (1999-
2000 Reg. Sess.), as amended March 25, 1999.
Statutes of 1999, Chapter 554, Assembly Bill No.
633.

Assembly Bill No. 1652 (1999-2000 Reg. Sess.) as
amended September 8, 1999.

Assembly Bill No. 1652, Assembly Final Hist.
(1999-2000 Reg. Sess.).

Assembly Bill No. 2509 (1999-2000 Reg. Sess.) as
introduced February 24, 2000.

Assembly Committee on Labor and Employment
(April 12, 2000) on Assembly Bill No. 2509 (1999-
2000 Reg. Sess.), introduced February 24, 2000.
Assembly Bill No. 2509 (1999-2000 Reg. Sess.) as
amended June 26, 2000.

Assembly Bill No. 2509 (1999-2000 Reg. Sess.), as
amend July 6, 2000.

Assembly Bill No. 2509 (1999-2000 Reg. Sess.), as
amended August 7, 2000.

Public Hearing before State of California Department
of Industrial Relations, Industrial Welfare

Commission (May 5, 2000).



Exhibit BB:

Exhibit CC:

Exhibit DD:

Exhibit EE:

Exhibit FF:

Exhibit GG:

Exhibit HH:

Exhibit II:

Exhibit JJ:

Exhibit KK:

Assembly Bill No. 2509 (1999-2000 Reg. Sess.), as
amended August 25, 2000.

Assembly Bill No. 2857 (1999-2000 Reg. Sess.), as
amended August 25, 2000.

Concurrence in Senate Amendments, Assembly Bill
No. 2509 (1999-2000 Reg. Sess.), as amended
August 25, 2000.

Assembly Bill No. 2857 (1999-2000 Reg. Sess.), as
amended August 30, 2000.

Assembly Bill No. 2857, Assembly Final Hist.
(1999-2000 Reg. Sess.).

Assembly Bill No. 2509, Assembly Final Hist.
(1999-2000 Reg. Sess.).

Senate Rule Committee, Third Reading on Assembly
Bill No. 2857 (1999-2000 Reg. Sess.), as amended
August 25, 2000.

Senate Rule Committee Assembly Bill Analysis,
Third Reading on Assembly Bill No. 2509 (1999-
2000 Reg. Sess.), as amended August 25, 2000.
Concurrence in Senate, Assembly Bill No. 1652
(1999-2000 Reg. Sess.), as amended September 9,
1999.

Assembly Committee on Labor and Employment
(June 26, 1986) on Sen. Bill No. 2570, as amended
June 17, 1986.

True and correct copies of Exhibits Q through KK are attached. (See

Supplemental Declaration of Ellyn Moscowitz.)



This Supplemental Motion is based on this Notice of Motion, the
accompanying Memorandum of Points and Authorities in support of the
Supplemental Motion, Supplemental Declaration of Ellyn Moscowitz, and

such other matters as may properly come before the Court.

Dated: May 10, 2011
Respectfully submitted,

LAW OFFICES OF

ELLYN MOSCOWITZ, P.C.
Ellyn Moscowitz

Jennifer Lai

LAW OFFICES OF

SCOT D. BERNSTEIN,

A Professional Corporation
Scot Bernstein

By
Ellyn Moscowitz

Attorneys for Plaintiffs and Appellants
Anthony Kirby and Rick Leech, Jr.



MEMORANDUM OF POINTS AND AUTHORITIES

Pursuant to Evidence Code sections 452 and 459 and California Rule
of Court 8252, Appellants Anthony Kirby and Rick Leech, IJr.
(“Appellants” or “Kirby””) hereby move the Supreme Court to take judicial
notice of the materials set forth in the Notice of Motion, Exhibits Q through
KK. True and correct copies of Exhibits Q through KK are attached. (See
Supplemental Declaration of Ellyn Moscowitz.)

ARGUMENT

Appellants request that this Court take judicial notice of exhibits Q
through KK. These exhibits should be judicially noticed under Evidence
Code section 452(c).

Appellants incorporate by reference the Memorandum of Points and
Authorities filed in support of the Original Motion.

Exhibits Q through KK provide the administrative and legislative
history of Labor Code sections 218.5, 1194. 226.7. (Cal. Labor Code §§
218.5, 1194, 226.7.) Specifically, these exhibits consist of documents from
the histories of Assembly Bill No. 1652 and Assembly Bill No. 633, both of
1999. (See Exs.Q-U, JJ.) These exhibits also include documents from the
histories of Assembly Bill 2509 and Assembly Bill 2857, both of 2000 (See
Exs. V-Z, BB-II.)

The exhibits further include one document from the history of
Senate Bill No. 2570 of 1986 (See Ex. KK) as well as a transcript of
hearing conducted by the Industrial Welfare Commission on May 35, 2000,
a hearing that is relevant to the histories of all three Labor Code provisions
at issue. (See Ex. AA.)

Judicial notice may be taken under Evidence Code section 452(c) of

“[o]fficial acts of the legislative, executive and judicial departments of the



United States, or any state of the United States.” (Post v. Prati (1979) 90
Cal.App.3d 626, 634; Delany v. Baker (1999) 20 Cal.4th 23, 30.)

The appeal at bar concerns the interpretation of Labor Code sections
218.5, 1194. 226.7, and exhibits Q through KK are relevant to demonstrate
the intent of the Legislature with regard to those statutes. (Cal. Labor Code
§§ 218.5, 1194, 226.7.) The Court’s primary objective when construing or
interpreting statutes is determining the legislative intent of the enactment.
“In the construction of a statute the intention of the Legislature...is to be
pursued, if possible.” (Code Civ. Proc. § 1859.) The “touchstone of
statutory interpretation” is the “probable intent of the Legislature.”
(California Teacher’s Assn. v. Governing Board of Rialto Unified School
District (1997) 14 Cal.4th 627, 632.) A “variety of extrinsic aids, including
...legislative history,” is relevant to statutory interpretation. (Lopez v.
Superior Court (2010) 50 Cal. 4th 1055, 1063.)

Courts have relied on a range of legislative materials underlying a
statute’s enactment to discern legislative intent. (Hale v. Southern
California IPA Medical Group, Inc. (2001) 86 Cal.App.4th 919, 927 [Law
Revision Commission Reports, Committee Reports}; Cynthia D v. Superior
Court (1993) 5 Cal.4th 242, 250, fn. 7 [Previous drafts of a statute]; Martin
v. Szeto (2004) 32 Cal.4th 445, 450 [Legislative Committee Bill Reports];
Elsner v. Uveges (2004) 34 Cal.4th 915, 934 [Enrolled Bill Reports];
Pacific Gas & Electric Co. v. Department of Water Resources (2003) 112
Cal.App.4th 477, 482-483 [Legislative Counsel’s Digests].) The legislative
history contained in exhibits Q through KK encompasses all of the above
types of legislative materials courts have looked to, and should therefore

aid the Court in its interpretation of the statutes at issue in this appeal.



CONCLUSION
For the foregoing reasons, Appellants respectfully request that the
Court take judicial notice of exhibits Q through KK.

Dated: May 10, 2011
Respectfully submitted,

LAW OFFICES OF

ELLYN MOSCOWITZ, P.C.
Ellyn Moscowitz

Jennifer Lai

LAW OFFICES OF

SCOT D. BERNSTEIN,

A Professional Corporation
Scot Bernstein

Ellyn Moscowitz

Attorneys for Plaintiffs and Appellants
Anthony Kirby and Rick Leech, Jr.



SUPPLEMENTAL DECLARATION OF ELLYN MOSCOWITZ
I, Ellyn Moscowitz, declare as follows:
1. I am an attorney licensed to practice before this Court. I am counsel
of record for Appellants and Plaintiffs Anthony Kirby and Rick Leech, Jr.

in the above-captioned appeal before the California Supreme Court.

2. I have personal knowledge of the facts stated herein, and if called as

a witness I would testify competently thereto.

3. I make this declaration in support of the attached Supplemental

Motion for Judicial Notice.

4. Attached as Exhibit Q is a true and correct copy of the Assembly
Bill No. 633 (1999-2000 Reg. Sess.) as introduced February 19, 1999. 1
obtained this document from Maria A. Sanders of Legislative Intent
Service, Inc. A true and correct copy of Maria A. Sanders’ declaration

regarding this document is attached hereto as Exhibit 3.

5. Attached as Exhibit R is a true and correct copy of the Assembly
Committee on Labor and Employment, (April 7, 1999) on Assembly Bill
No. 633 (1999-2000 Reg. Sess.), as amended March 25, 1999. I obtained
this document from Maria A. Sanders of Legislative Intent Service, Inc. A
true and correct copy of Maria A. Sanders’ declaration regarding this

document is attached hereto as Exhibit 3.

6. Attached as Exhibit S is a true and correct copy of the Statutes of
1999, Chapter 554, Assembly Bill No. 633. I obtained this document from
Maria A. Sanders of Legislative Intent Service, Inc. A true and correct
copy of Maria A. Sanders’ declaration regarding this document is attached

hereto as Exhibit 3.



7. Attached as Exhibit T is a true and correct copy of the Assembly Bill
No. 1652 (1999-2000 Reg. Sess.) as amended September 8, 1999. I
obtained this document from Maria A. Sanders of Legislative Intent
Service, Inc. A true and correct copy of Maria A. Sanders’ declaration

regarding this document is attached hereto as Exhibit 4.

8. Attached as Exhibit U is a true and correct copy of the Assembly
Bill No. 1652, Assembly Final Hist. (1999-2000 Reg. Sess.) . I obtained
this document from Maria A. Sanders of Legislative Intent Service, Inc. A
true and correct copy of Maria A. Sanders’ declaration regarding this

document is attached hereto as Exhibit 4.

9. Attached as Exhibit V is a true and correct copy of the Assembly
Bill No. 2509 (1999-2000 Reg. Sess.) as introduced February 24, 2000. I
obtained this document from Maria A. Sanders of Legislative Intent
Service, Inc. A true and correct copy of Maria A. Sanders’ declaration

regarding this document is attached hereto as Exhibit 4.

10.  Attached as Exhibit W is a true and correct copy of the Assembly
Committee on Labor and Employment (April 12, 2000) on Assembly Bill
No. 2509 (1999-2000 Reg. Sess.), introduced February 24, 2000. I obtained
this document from Maria A. Sanders of Legislative Intent Service, Inc. A
true and correct copy of Maria A. Sanders’ declaration regarding this

document is attached hereto as Exhibit 4.

11.  Attached as Exhibit X is a true and correct copy of the Assembly
Bill No. 2509 (1999-2000 Reg. Sess.) as amended June 26, 2000. I obtained
this document from Maria A. Sanders of Legislative Intent Service, Inc. A
true and correct copy of Maria A. Sanders’ declaration regarding this

document is attached hereto as Exhibit 4.



12.  Attached as Exhibit Y is a true and correct copy of the Assembly
Bill No. 2509 (1999-2000 Reg. Sess.), as amended July 6, 2000. I obtained
this document from Maria A. Sanders of Legislative Intent Service, Inc. A
true and correct copy of Maria A. Sanders’ declaration regarding this

document is attached hereto as Exhibit 4.

13.  Attached as Exhibit Z is a true and correct copy of the Assembly Bill
No. 2509 (1999-2000 Reg. Sess.), as amended August 7, 2000. I obtained
this document from Maria A. Sanders of Legislative Intent Service, Inc. A
true and correct copy of Maria A. Sanders’ declaration regarding this

document is attached hereto as Exhibit 4.

14.  Attached as Exhibit AA is a true and correct copy of the Public
Hearing before State of California Department of Industrial Relations,
Industrial Welfare Commission (May 5, 2000). Under my direction, my
associate Jennifer Lai obtained this document online at the Industrial

Welfare Commission’s official website at:

http://www.dir.ca.gov/iwe/PUBHRG6302000.pdf.

15.  Attached as Exhibit BB is a true and correct copy of the Assembly
Bill No. 2509 (1999-2000 Reg. Sess.), as amended August 25, 2000. I
obtained this document from Maria A. Sanders of Legislative Intent
Service, Inc. A true and correct copy of Maria A. Sanders’ declaration

regarding this document is attached hereto as Exhibit 4.

16.  Attached as Exhibit CC is a true and correct copy of the Assembly
Bill No. 2857 (1999-2000 Reg. Sess.), as amended August 25, 2000. I
obtained this document from Maria A. Sanders of Legislative Intent
Service, Inc. A true and correct copy of Maria A. Sanders’ declaration

regarding this document is attached hereto as Exhibit 5.
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17. Attached as Exhibit DD is a true and correct copy of the
Concurrence in Senate Amendments, Assembly Bill No. 2509 (1999-2000
Reg. Sess.), as amended August 25, 2000. I obtained this document from
Maria A. Sanders of Legislative Intent Service, Inc. A true and correct
copy of Maria A. Sanders’ declaration regarding this document is attached

hereto as Exhibit 4.

18.  Attached as Exhibit EE is a true and correct copy of the Assembly
Bill No. 2857 (1999-2000 Reg. Sess.), as amended August 30, 2000. I
obtained this document from Maria A. Sanders of Legislative Intent
Service, Inc. A true and correct copy of Maria A. Sanders’ declaration

regarding this document is attached hereto as Exhibit 5.

19.  Attached as Exhibit FF is a true and correct copy of Assembly Bill
No. 2857, Assembly Final Hist. (1999-2000 Reg. Sess.). I obtained this
document from Maria A. Sanders of Legislative Intent Service, Inc. A true
and correct copy of Maria A. Sanders’ declaration regarding this document

is attached hereto as Exhibit 5.

20. Attached as Exhibit GG is a true and correct copy of the Assembly
Bill No. 2509, Assembly Final Hist. (1999-2000 Reg. Sess.). I obtained this
document from Maria A. Sanders of Legislative Intent Service, Inc. A true
and correct copy of Maria A. Sanders’ declaration regarding this document

is attached hereto as Exhibit 4.

21.  Attached as Exhibit HH is a true and correct copy of the Senate Rule
Committee, Third Reading on Assembly Bill No. 2857 (1999-2000 Reg.
Sess.), as amended August 25, 2000. I obtained this document from Maria
A. Sanders of Legislative Intent Service, Inc. A true and correct copy of

Maria A. Sanders’ declaration regarding this document is attached hereto as

Exhibit 5.

11



22.  Attached as Exhibit II is a true and correct copy of the Senate Rule
Committee Assembly Bill Analysis, Third Reading on Assembly Bill No.
2509 (1999-2000 Reg. Sess.), as amended August 25, 2000. I obtained this
document from Maria A. Sanders of Legislative Intent Service, Inc. A true
and correct copy of Maria A. Sanders’ declaration regarding this document

is attached hereto as Exhibit 4.

23. Attached as Exhibit JJ is a true and correct copy of the Concurrence
in Senate, Assembly Bill No. 1652 (1999-2000 Reg. Sess.), as amended
September 9, 1999. I obtained this document from Maria A. Sanders of
Legislative Intent Service, Inc. A true and correct copy of Maria A.
Sanders’ declaration regarding this document is attached hereto as Exhibit

4.

24.  Attached as Exhibit KK is a true and correct copy of the Assembly
Committee on Labor and Employment (June 26, 1986) on Sen. Bill No.
2570, as amended June 17, 1986. I obtained this document from Maria A.
Sanders of Legislative Intent Service, Inc. A true and correct copy of Maria

A. Sanders’ declaration regarding this document is attached hereto as

Exhibit 2.

25.  Attached as Exhibit 1 is a declaration of Maria A. Sanders of
Legislative Intent Service, Inc. supporting all documents regarding of

Senate Bill 955 of 1991.

26.  Attached as Exhibit 2 is a declaration of Maria A. Sanders of
Legislative Intent Service, Inc. supporting all documents regarding Senate

Bill 2570 of 1986, including attached exhibit KK.

12



27. Attached as Exhibit 3 is a declaration of Maria A. Sanders of
Legislative Intent Service, Inc. supporting all documents regarding

Assembly Bill 633 of 1999, including attached exhibits Q through S.

28. - Attached as Exhibit 4 is a declaration of Maria A. Sanders of
Legislative Intent Service, Inc. supporting all documents regarding
Assembly Bill 1652 of 1999 and Assembly Bill 2509 of 2000, including
exhibits T through Z, BB, DD, GG, JJ, and II.

29. Attached as Exhibit 5 is a declaration of Maria A. Sanders of
Legislative Intent Service, Inc. supporting all documents regarding

Assembly Bill 2857, including exhibits CC, EE, FF, and HH.

I declare under penalty of perjury under the laws of the State of

California that the foregoing is true and correct.

Executed in Oakland, California, on May 10, 2011.

%%

llyn Moscowitz

13



[PROPOSED ORDER]

Good cause appearing, therefore,

IT IS HEREBY ORDERED that the Supreme Court will take

judicial notice of the following documents:

Exhibit Q:

Exhibit R:

Exhibit S:

Exhibit T:

Exhibit U:

Exhibit V:

Exhibit W:

Exhibit X:

Exhibit Y:

Exhibit Z:

Assembly Bill No. 633 (1999-2000 Reg. Sess.) as
introduced February 19, 1999.

Assembly Committee on Labor and Employment,
(April 7, 1999) on Assembly Bill No. 633 (1999-
2000 Reg. Sess.), as amended March 25, 1999.
Statutes of 1999, Chapter 554, Assembly Bill No.
633.

Assembly Bill No. 1652 (1999-2000 Reg. Sess.) as
amended September &, 1999.

Assembly Bill No. 1652, Assembly Final Hist.
(1999-2000 Reg. Sess.).

Assembly Bill No. 2509 (1999-2000 Reg. Sess.) as
introduced February 24, 2000.

Assembly Committee on Labor and Employment
(April 12, 2000) on Assembly Bill No. 2509 (1999-
2000 Reg. Sess.), introduced February 24, 2000.
Assembly Bill No. 2509 (1999-2000 Reg. Sess.) as
amended June 26, 2000.

Assembly Bill No. 2509 (1999-2000 Reg. Sess.), as
amend July 6, 2000.

Assembly Bill No. 2509 (1999-2000 Reg. Sess.), as
amended August 7, 2000.

14
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Exhibit AA:

Exhibit BB:

Exhibit CC:

Exhibit DD:

Exhibit EE:

Exhibit FF:

Exhibit GG:

Exhibit HH:

Exhibit II:

Exhibit JJ:

Public Hearing before State of California Department
of Industrial Relations, Industrial Welfare
Commission (May 5, 2000).

Assembly Bill No. 2509 (1999-2000 Reg. Sess.), as
amended August 25, 2000.

Assembly Bill No. 2857 (1999-2000 Reg. Sess.), as
amended August 25, 2000.

Concurrence in Senate Amendments, Assembly Bill
No. 2509 (1999-2000 Reg. Sess.), as amended
August 25, 2000.

Assembly Bill No. 2857 (1999-2000 Reg. Sess.), as
amended August 30, 2000.

Assembly Bill No. 2857, Assembly Final Hist.
(1999-2000 Reg. Sess.).

Assembly Bill No. 2509, Assembly Final Hist.
(1999-2000 Reg. Sess.).

Senate Rule Committee, Third Reading on Assembly
Bill No. 2857 (1999-2000 Reg. Sess.), as amended
August 25, 2000.

Senate Rule Committee Assembly Bill Analysis,
Third Reading on Assembly Bill No. 2509 (1999-
2000 Reg. Sess.), as amended August 25, 2000.
Concurrence in Senate, Assembly Bill No. 1652
(1999-2000 Reg. Sess.), as amended September 9,
1999.

15



Exhibit KK: Assembly Committee on Labor and Employment
(June 26, 1986) on Sen. Bill No. 2570, as amended
June 17, 1986.

DATED:

The Honorable Chief Justice or
Associate Justice of the
California Supreme Court

16
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Date of Hearing: April 7, 1999 -

ASSEMBLY COMMITTEE ON LABOR AND EMPLOYMENT
' Darrell Steinberg, Chair-
AB 633 (Steinberg) ~ As Amended: March 25, 1999

SUMMARY: Revises statutes relating to the enforcement of wage and hour laws including wage collection
and enforcement procedures before the Labor Commissioner (Commissioner) and the courts, civil
penalties and damages for violations of wage and hour laws, and!egalacnonsbyemployeesmenfome
wage and hour laws. Revises statutes relating to registration of garment contractors, manufacturers, and
retailers, the fiability of such entities for violations of specified labor faws, and the collection of unpaid
wages of workers employed in the garment industry. Specifically, this bill:

With respect to enforcement of wages and hour laws generally:

1)} Provides that a wage claimant who is a judgment creditor is exempt from filing an undertaking prior to
enforcing a wage judgement through specified proceedings.

2) Requires an employer seeking de novo court review ofa wage order, decision, or award of the
Commissioner to post an undertaking in the amount of the order, decision, or award.

3) Requires the Commissianer, when acting on behalf of a judgment creditor, to make reasonable

collection efforts unless the judgment creditor requests in writing that the Commissioner take no action.

Defines "reasonable collection efforts” to include, but not be limited to specified actions including
recording an abstract of judgment, filing a judgment lien on personal property with the Secretary of
State, and recovering from specified bonds and separate accounts required by law.

Provides that a court hearing a de novo review of a Commissioner's wage claim order, decision, or
award shall have the same jurisdiction as any other original proceeding filed in that court.

4) Prohibits an employer from discharging or otherwise discriminating against an employee for making a
complaint to the employer or for cooperating with an investigation of federal, state, or private auditors
with respects to the employee's rights under the jurisdiction of the Commissioner.

Extends the time limit-for filing complaints of such discharge or discrimination from 30 days to one
year.

5) Applies to all employers a provision of current law applying 6nly to the building and construction
industry that imposes up to 30 days waiting time penalties where wages (or fringe benefits) are pa»d
with a check for which payment is refused due fo insufficient funds.

Deletes the current provision that the penalties do not apply if the viclation was unintentional.
6) Provides that an employer who, having the ability to pay, willfully fails to pay a final wage determination

of the Commissioner or court judgment, which is not timely appealed, is subject to a penalty.
Establishes the penaity as the greater of either (1) treble the amount of any damages to the employee
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or (2) treble the amount of wages owed; plus costs and reasonable atiomey's fees in collecting the
wages determined to be owed or awarded.

Provides that an employee in an action for wages or penalties due, including violations of minimum
wage and overtime laws, may also seek (o recover civil penalfies under specified sections on behalf of
the State of Califomia and the Commissioner. This provision does not apply if the Division of Labor
Standards Enforcement (DLSE) has already exercised jurisdiction.

Provides for the allocation of civil penalties recavered by an employee pursuant to this section {o be
distributed as follows: 30% to the private plaintifis; 40% to the Commissioner for enforcement of wage
and hour laws; and 30% to the general fund.

Provides that in an action for nonpayment of wages, a court shall award interest on all due and unpaid
wages from the date that the wages were due and payable in an action.

Requires an emplayer to provide each employee at the time of wage payment information conceming
the number of piecework units eamed and the applicable piece rate if the employee is paidon a
piecework basis in addition to the information currently rgquired to be provided. :

Provides that an aggrieved employee is entitled to damages or $100 for each pay period in which a
violation occurs up to a maximum of $5,000, and that the employee may recover by filing a complaint
with the Commissioner or by bringing a civil action.

10) Provides that no employer shall require any employee to work during any meal or rest period

mandated by an applicable order of the Industrial Welfare Commission {IWC).

Provides for a civil penalty of $50 per employee per violation and payment to the aggrieved employee
of an amount equal to twice the employee's hourly rate for the full length of the meal or rest period in
which the employee was required to perform any work. Employees paid on a piecework basis are
entitled to twice the amount of piecework units eamed during such periods, but in no event less than
the applicable state minimum wage for the full length of the time period in which any work was
performed.

Provides that an aggrieved employee may seek recovery of payments through a complaint to the
Commissioner or bring a civil action, in which a court shall grant a prevailing plaintiff reasonable
attomey's fees and costs.

11) Provides that a bond which may be required by the Commission to be deposited by an employer

convicted of a violation of specified wage and hour laws, shall if required, be conditioned on the
payment of any judgement for wages, interest, penalties, or other demands within the jurisdiction of the
Commissioner that remain outstanding.

12) Provides that the Commissioner shall, when making an award against an employer for violation of

specified wage and hour laws, also order the employer to post a notice for 60 days at the place of
employment. Requires the notice to describe the nature of the violation, and to contain a declaration
by the employer stating that it will not engage in those unfawful acts in the future along with the
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AB 633
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address and telephone number of the Commissioner. Provides a civil penalty of $500 for failure to
post the required notice.

13) Provides that an employer shall keep payroll records showing, among other information, the number
of piece rates units eamed and any applicable piece rate if paid on a piece rate basis, by and wages
paid to employees.

Provides that an employer who willfully fails to maintain specified employment records shall be subject
to a civil penalty of $100 per employee per payroll in which records are not maintained, up fo a period
of three years. .

14) Provides that in an action for failure to pay minimum wages or overime compensation, the employee
shall be entitled to recover, in addition the full amount of wages owed, liquidated damages. Calculates
the liquidated damages as an amount equal to minimum wages where only straight time wages are
due and promised wages as well as overtime compensation where overtime hours were worked.
Provides that an aggrieved employee may seek recovery of such liquidated damages by filing a
complaint with the Commissioner or by bringing civil action, in which the court shall grant a prevailing
plaintiff reasonable attomey’s fees and costs.

With respect to enforcement of wage and hour laws in garment manufacturing:

1) Provides that any person who contracts to have garment manufacturing performed by another person
and any person who seils garments canying a label owned, in whole or in part, by the seller or licensed
to the seller, shall be jointly liable with the person employing the employees who manufactured the
garments for specified labor law violations.

Provides that the Commissioner or any employee aggrieved by a violation of such labor laws may
bring a civil action for enforcement of these laws.

Repeals the provision of existing law providing that persons engaged in the business of garment
manufacturing who contract with another person engaged in such manufacturing is jointly liable for
violations of specified labor laws by the contractor if the contractor has not registered or does not have
a valid band on file with the Commissioner.

2) Requires the registration with the Commissioner of any person who contracts to have garment
manufacturing performed by another person and any person who sells garments carrying a label
owned, in whole or in part, by the seller or licensed to the seller.

Changes the initial registration fee from $150 to $300 and the renewal registration fee from $100 to
$200.

Increases the amount of the annual registration fee deposited into a separate account from $25 to §75
and authorizes the commissioner to disburse funds from the account to persons damaged by the
failure to pay wages and benefits by any garment manufacturer, jobber, contractor, or subcontractor,
after exhausting any avaifable bond.

Provides that the failure to register as required is a misdemeanor.

(800) 666-1917
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3) Authorizes DLSE to confiscate garments from garment manufacturers if all wages due and owing have
not been paid to employees performing the garment manufacturing dunng a penod of 180 days prior to
an investigation by DLSE.

‘ Revises the procedures used by DLSE for disposing of or destroying confiscated gobds.

Authorizes DLSE to confiscate apparel from any mercantile establishment selling to consumers
apparel in the manufacture of which an employee has not been paid all wages due and owing.
Requires the DLSE to give notice to and to release the confiscated goods to the mercantile
establishment upon the payment of the wages in full.

4) Authorizes the Commissioner to affix a tag on any article of apparel or component thereof
manufactured by any employee who was employed in violation of specified (abor laws stating that the
article was “unlawfully manufactured.” Provides that it is a misdemeanor for any person except a
consumer or the Commissioner to remove, alfer, or deface the tag.

5) Provides that the 10 largest shareholders of a non publicly traded corporation, as specified, shall jointly
and severally be personally liable for all debts, wages or salaries due and owing to laborers who
perform garment manufacturing for the corporation.

6) Provides that an employee shall have a lien upon the assets of his or her employer for any sum for
services performed in garment manufactumg and that the lien shall prevail over all other claims,
except as specified.

7} Provides that a successor to any employer engaged in the business of garment manufacturing who
owes wages fo the former employees is liable for those wages if the successor meets specified cniteria
including use of substantially the same faciliies, sharing in ownership or management, or employing
managers from the predecessor employer.

EXISTING LAW:

With respect to eﬁforcement of wage and hours generally:

1) Requires a judgement creditor, except a public entity, to file an undertaking prior to enforcing a
judgement through specified proceedings.

2) Allows an empioyer to obtain a de nove review in court of an order, decision, or award of the
Commissioner without posting of an undertaking.

3) Authorizes the Commissioner to make every reasonable effort to ensure that wage judgments are
satisfied, but does not further define "reasonable effort”.

4) Prohibits an employer from discharging or otherwise discriminating against an employee for making a
bona fide complaint or ciaim or instituted any proceeding under the jurisdiction of the Commissioner.

Establishes a 30-day time period for filing compiaints of such discharge or discrimination.
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5) Provides, in the building and construction industry, up to 30 days waiting time penalties where wages

6)

8)

9

{or fringe benefits) are paid with a check for which payment is refused due to insufficient funds.
Provides that the penalties do not apply if the violation was unintentional.

Provides that an employer who, having the ability to pay, willfully fails to pay a final wage determination
of the Commissioner or court judgment, which is not timely appealed, is subject to a penalty of the
greater of treble the amount of any damages to the employee.

Provides that an employee may bring an action for nonpayment of wages, and the prevailing party in
such an action shall be awarded reasonable attomey's fees and costs.

Requires an employer to provide each employee at the time of wage payment specified information
conceming the hours worked and wages eamed. Provides that an aggrieved employee is entited to
damages or $100, whichever is greater.

Requires employers to maintain specific wage and hour records. Employers who fail to maintain the
required records are subject to a civil penalty of $500.

Requires, under wage orders of the IWC, meal and rest periods.

10) Provides that a bond required by the Commissioner to be deposited by an employer convicted of a

violation of specified wage and hour laws be conditioned on the payment of any judgement for wages,
interest, penalties, or other demands within the jurisdiction of the Commissioner that remain
outstanding.

With respect to enforcement of wage and hour laws in garment manufacturing:

1)

Requires the registration with the Commissioner of any person who manufactures garments.

- Establishes initial registration fees at $150 and renewal registration fees at $100.

2)

Requires $25 of the annual registration fee to be deposited info a separate account and authorizes the
Commissioner to disburse funds from the account to persons damaged by the failure to pay wages
and benefits by any garment manufacturer, jobber, contractor, or subcontractor, after exhausting any
available bond.

Provides that the failure to register as required is a misdemeanor.

Provides that persons engaged in the business of garment manufacturing who contract with another
person engaged in such manufacturing is jointly liable for violations of specified labor laws by
contractor if the contractor has not registered or does not have a valid bond on file with the
Commissianer.

3) Authonizes DLSE to confiscate garments from garment manufacturers if all wages due and owing have

not been paid ta employees performing the garment manufacturing during a period of 180 days prior to
an investigation by OLSE. '
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Establishes procedures for disposing of or destroying confiscated goods.

FISCAL EFFECT: Unknown

COMMENTS:

1} This bill enacts major changes in wage and hour law enforcement. Some of the provisions apply to
employers generally, other are specific to garment manufacturing. Some of the key changes in
existing law with respecttoenforcementofwagemdhourlawsgenefallymn be identified as follows:

2)

a)

b)

c)

d)

e)
f
g

h)

)

itemized wage statements: requires piece-rate information; increases penalties for failure to
provide and maintain information.

Bounced paychecks: extends waiting-time penalties from building trades to alf workers; removes
the "unintentional® defense.

Mandatory breaks and meal periods: specifies pen_agﬁes for violation.

Overtime violations: provides for liquidated damages, which are currently available for minimum
wage violations.

Civil penatties: pemits an employee to sue for civil penalties on behalf of state; allocates penaltiess.

Appeals of Commissioner’s decisions: requires employer to past undertaking.

Enforcement of wage judgement: increases damages and interest; requires Commissioner to take
specified actions; waives employee posting of undertaking.

Posted notice of violation; requires employer to past notice of violation in workplace.

Retaliation issues: extends the time pertiod for complaints from 30 days to one year and covers
complaints to employer and cooperation with investigations.

Some of the key changes in existing law with respect to enforcement of wage and hour laws in
garment manufacturing can be identified as follows:

a)
b)

c)

Joint liability for labor law violations: extended to some manufacturers and some retailers.
Registration: duty to register expanded to include some retailers; registration fees increased.

Confiscation of goods: extended from factory floor to retailers for unpaid wages.

d) Tagging of goods: produced in violation of labor laws.

e)

Successor liability: established for unpaid wages
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Shareholder liability: established for unpaid wages for 10 largest shareholders of non-public
corporation.

g) Wage fien: established on assets of entity owing wages.

With respect to enforcement of wage and hour laws generally:

1} Supporters state that:

a) California has a large and growing "underground economy” of employers who are chronic violators

b)

d)

of wage and hour, safety, and tax laws. Such employers pay cash under the table or with checks
that bounce, fail to report and pay employment taxes, work their employees long hours without rest
breaks, and avoid paying wage judgments issued against them. They cheat workers out of bilicns
of dollars in wages owed to them under minimum wage and overtime laws.

Califomia's underground economy supplants an estimated $60 billion in legal business
transactions. According to executive orders conceming the expanding underground economy
issued by Governor's Deukmejian and Wilson, the state's loss of income taxes alone increased
from $2 billion in 1986 to $3 billion in 1993. T

Cument laws are too weak o deter employers in the underground economy from cheating their
workers. If caught, many employers simply pay the wages withheld. Because the penalties for
nonpayment of wages are small, essentially these emplayers suffer no other consequences.
There are no monetary penalties for not paying workers overtime, issuing checks that bounce, or
denying workers rest and meal periods. The fine for an employer’s failure to maintain proper
payroll records is limited to $500.

Private enforcement is needed in addition to govemnment enforcement, because DLSE does not
have adequate resources to investigate and prosecute employers who violate these laws.

Opponents state that;

a)

b)

d)

The bill contains onerous bounty provisions that pemit an employee to initiate an action to recover
civil penalties on behalf of the state and collect a percentage of the recover, plus get their attomey
fees paid. This will cause a dramatic, unnecessary expansion of time consuming litigation.

The most effective and efficient way for employees to resolve labor disputes is through the labor
law agencies. Additional resources should be provided for enforcement of wage and hour laws
through these agencies.

The bill would permit the Commissioner to collect attorney fees in addition to the treble wages and
court costs from employers. The Commissioner is funded by the taxpayers to perform this function

.and should not receive additional funds for what it is already being paid to do.

The 30-day time period for filing a discrimination camplaint should be retained because issues are
stilt fresh in the memory and witnesses and documentation are stifl available. In cases involving

(800) 666-1917
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termination of employment, early filing frequently helps fadilitate the complainant's refum to work
wim the same employer.

e) The bill would have a huge negétive impact on Califomia employers.
With respect to enforcemeht of wage and hour laws in garment manufacturing:
1) Supporters state that: )
a) Sweatshops where warkers, primarily immigrants and women, must often work 60 to 70 hours a

week to eam wages that are at or below poverty levels, have proliferated in Califomia's $30 billion
garment industry.

b) . Sweatshops are encouraged by the structure of the ganment industry, which has driven contract

prices so low that contractors cannot pay minimum wages or avertime to their workers. Retailers
squeeze manufacturers, who in tum squeeze their contractors, who are forced to "sweat” profits
out of their workers, cut comers and operate unsafe workplaces.

¢) Retailers and manufacturers create the sweatshops; but shield themselves from legal
responsibility for the illegal conditions on the grounds that the workers are employed by an
_independent contractor. One in three contractors close down each year. When back pay is
assessed against them, they often go out of business leaving workers unpaid. )

d) The 1980 law imposing joint liability for use of unlicensed contractors, special government
~ enforcement efforts such as the Targeted Industry Parinership Program, and the private industry
monitoring have not worked. According to the U.S. Department of Labor, overall compliance with
fabor laws went from 22% in 1994 to only 39% in 1998 in Los Angeles.

2) Opponents state that:

a) Retailers and manufacturers should not be held jointly liable for the labor law violations of the
independent contractors with whom they do business unless they contract with an unlicensed
contractor. They shouid be able to rely on the state's licensing process to identify legitimate
contractors.

b) The state can better protect employees of contractors by improving the education of contractors,
increasing enforcement resources, and tightening licensing standards. Many unlicensed garment

contractors hold city business ficenses. The state could use city business license records to catch

unlicensed garment contractors.

¢) The fashion industry effectively uses codes of conduct and private monitoring to police its
confractors.

d) The enactment of this measure will drive garment manufacturing out of California.

REGISTERED SUPPQORT / OPPOSITION:
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Support

American Federation of State, County and Municipal Employees
California Immigrant Welfare Collaborative .
Califomnia Professional Firefighters

Califomia Teamsters Public Affairs Council

Califomians for Justice Education Fund

Equal Rights Advocates

Gray Panthers of Northem California

Korean Immigrant Workers Advocates

Labor Council for Latin American Advancement

Las Familias Del Pueblo

Mexican American Legal Defense and Educational Fund
Pacific Association of Buikding Service Contractors

Service Employees International Union

South Bay AFL-CIO Labor Council

Sweatshop Watch

Opposition
California Manufacturers Association
California Retailers Association

Analysis Prepared by: Ralph Lightstone / L. & E. / (916)319-2091

AB 633
Page 9
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VOLUME 1

CALIFORNIA LEGISLATURE -
AT SACRAMENTO
1999-2000 REGULAR SESSION

ASSEMBLY FINAL HISTORY

ASSEMBLY BILLS, CONSTITUTIONAL AMENDMENTS,
- CONCURRENT RESOLUTIONS,
JOINT RESOLUTIONS, AND HOUSE RESOLUTIONS

N~

>

: ©

Assembly Convened December 7, 1998 et

Recessed December 8, 1998 Reconvened January 4, 1999 =)

Recessed March 25, 1999 ) _ Reconvened April 5, 1999 <)
Recessed July 15,1999 _ Reconvened August 16, 1999
Recessed September 10, 1999 Reconvened January 3, 2000
Recessed April 13, 2000 . Reconvened April 24, 2000

Recessed July 6, 2000 - Reconvened August 7, 2000

- Adjourned September 1, 2000
Adjourned Sine Die November 30, 2000

Legislative Days . ............. e er i 225
CalendarDays ................. e S 725

/ LEGISLATIVE INTENT SERVICE
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AMENDED IN SENATE SEPTEMBER 8, 1999
AMENDED IN SENATE SEPTEMBER 3, 1999
AMENDED IN ASSEMBLY APRIL 19, 1999

CALIFORNIA LEGISLATURE—1999-2000 REGULAR SESSION

ASSEMBLY BILL No. 1652

Introduced by Assembly Member Steinberg

March 9, 1999

An act to amend Sections 98.2, 203.2, 226, 240, 1174, and
1174.5 of, and to add Sections 248:6; 226.7, and 245 to, the Labor
Code, relating to employment.

LEGISLATIVE COUNSEL'S DIGEST

AB 1652, as amended, Steinberg. Labor: violations.

Existing law provides that, for an employer in the building
and construction industry who pays an employee wages or
fringe benefits with an instrument drawn on insufficient
funds, those wages or fringe benefits continue as a penalty
until they are paid or an action is commenced.

This bill would apply this provision to all employers and
would provide that an aggrieved employee may seek
recovery of the penalty by filing a complaint with the Labor
Commissioner or bringing a civil action.

The bill would require an employer who seeks review
pursuant to certain provisions to post an undertaking in the
amount of the order, decision, or award. The bill would
require the Labor Commissioner to make reasonable
collection efforts, as specified.

LIS-1d
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Existing law requires employers to provide specified
information to each employee when paid, including gross
wages earned, total hours worked, and all deductions. Any
employee suffering injury as a result of a knowing or
intentional failure to comply with this provision is entitled to
actual damages or $100;-whichever—is—greater 350 for the initial
pay period violation and 3100 per employee for each violation
in the subsequent pay period.

This bill, in addition, would require the employer to provide
information conccming the number of piecework units
earned if the employee is paid on a plecework basis, and would
prov1de that any aggneved employee is entltled to damages

SS-OOO $50 Jor the mmal pay pertod vmlaaon and 5100 per
employee for each violation in the subsequent pay period, and
that the employee may recover by filing a complaint with the
Labor Commissioner or by bringing a civil action.

This bill would prohibit any employer from requiring any
employee to work during any meal or rest period mandated
by an applicable order of the Industrial Welfare Commission.

Existing law requires employers to keep specified payroll
records. An employer who willfully fails to maintain these
records is subject to a civil penalty of $500.

This bill would revise those payroll records requirements
and provide that a willful failure to keep those records is
subject to a civil penalty of $360 $350 per employee per payroll
period, as specified.

Existing law authorizes the Labor Commissioner to require
an employer who bas not satisfied a judgment for the
nonpayment of wages to deposit a specified bond.

This bill would condition that bond upon the payment by
the employer of any judgment for wages, interest, penalties,
or demands within the jurisdiction of the commissioner. The
bill would also require the commissioner, whenever he or she
makes an award against an employer, to require the employer
to post a specified notice at the place of employment. Failure
or refusal to post this notice would subject the employer to a
civil penalty of $500 for each instance.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.
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The people of the State of California do enact as follows:

SECTION 1. Section 98.2 of the Labor Code is
amended to read:

08.2. (a) Within 10 days after service of notice of an
order, decision, or award the parties may seek review by
filing an appeal to the municipal or superior court, in
accordance with the appropriate rules of jurisdiction,
where the appeal shall be heard de novo. A copy of the
appeal request shall be served wupon the Labor
Commissioner by the appellant. For purposes of
computing the 10-day period after service, Section 1013
of the Code of Civil Procedure shall be applicable.

(b) Whenever an employer seeks review pursuant to
this section, the employer shall post an undertaking in the
amount. of the order, decision, or award. The undertaking
shall be obtained from a licensed surety or by deposit of
the amount of the order, decision, or award in the
reviewing court. The undertaking shall be on condition
that if the order, decision, or award, or any part of it, is
affimmed or the appeal is withdrawn or dismissed, the
employer shall pay the amount that is affirmed. If the
employer fails to pay that amount within 10 days, a
portion of the undertaking equal to the affirmed amount
shall be forfeited to the employee, plus any costs, interest,
or other sum ordered by the reviewing court.

(c) If the party seeking review by filing an appeal to
the municipal or superior court is unsuccessful in the
appeal, the court shall determine the costs and reasonable
attorney’s fees incurred by the other parties to the appeal,
and assess that amount as a cost upon the party filing the
appeal.

(d) If no notice of appeal of the order, decision, or
award is filed within the period set forth in subdivision
(a), the order, decision, or award shall, in the absence of
fraud, be deemed the final order.

(e) The Labor Commissioner shall file, within 10 days
of the order becoming final pursuant to subdivision (d),
a certified copy of the final order with the clertk of the
municipal or superior court, in accordance with the
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appropriate rules of jurisdiction, of the appropriate
county unless a settlement has been reached by the
parties and approved by the Labor Commissioner.
Judgment shall be entered immediately by the court
clertk in conformity therewith. The judgment so entered
shall have the same force and effect as, and shall be
subject to all of the provisions of law relating to, a
judgment in a civil action, and may be enforced in the
same manner as any other judgment of the court in which
it is entered. Enforcement of the judgment shall receive
court priority.

() 1) In order to ensure judgments are satisfied, in
the case of any judgment entered pursuant to subdivision
(e), the Labor Commissioner shall, acting on behalf of the
judgment creditor, make reasonable collection efforts as
provided by law, unless the judgment creditor requests,
in writing, that the Labor Commissioner take no action.
The Labor Commissioner or the judgment creditor may
serve upon the judgment debtor personally or by
first-class mail at the last known address of the judgment
debtor listed with the division, a form similar to, and
requiring the reporting of the same information as, the
form approved or adopted by the Judicial Council for
purposes of subdivision (b) of Section 117.19 of the Code
of Civil Procedure to assist in identifying the nature and
location of any assets of the judgment debtor.

(2) The judgment debtor shall complete the form and
cause it to be delivered to the division at the address listed
on the form within 35 days after the form has been served
on the judgment debtor, unless the judgment has been
satisfied. In case of willful failure by the judgment debtor
to comply with this subdivision, the division or the
judgment creditor may request the court to apply the
sanctions provided in Section 708.170 of the Code of Civil
Procedure.

(3) For the purposes of this subdivision, “reasonable
collection efforts” include, but are not limited to, the
following:

\{«l LEGISLATIVE INTENT SERVICE (800) 666-1917
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(A) Recording an abstract of judgment in any county
in which the judgment debtor has an interest in real
property.

(B) Filing a notice of judgment lien on personal
property with the Secretary of State.

(C) Utilizing a sheriff’s keeper where the judgment
debtor is a retailer or otherwise collects cash, checks, or
credit charges from the public.

(D) Requiring the posting of a bond pursuant to
Section 240.

(E) Recovering from any available bond issued for the
purpose of guaranteeing payment of wages and benefits.

(F) Requesting payment from the separate accounts
established for employees pursuant to subdivision (d) of
Section 1684 or Section 2675.5.

(G) Submitting a request to the Controller for
offsetting pursuant to Section 1241911 of the
Government Code.

(g) Notwithstanding  subdivision (e), the Labor
Commissioner may stay execution of any judgment
entered upon an order, decision, or award which has
become final upon good cause appearing therefore and
may impose the terms and conditions of the stay of
execution. A certified copy of the stay of execution shall
be filed with the clerk entering the judgment.

(h) When a judgment is satisfied in fact, otherwise
than by execution, the Labor Commissioner may, upon
the motion of either party or on its own motion, order
entry of satisfaction of judgment. The clerk of the court
shall enter a satisfaction of judgment upon the filing of a
certified copy of the order.

(i) The Labor Commissioner shall make every
reasonable effort to ensure that judgments are satisfied,
including taking all appropriate legal action and
requiring the employer to deposit a bond as provided in
Section 240.

() The judgment creditor, or the Labor
Commissioner as assignee of the judgment creditor, shall
be entitled to court costs and reasonable attorney fees for

W o
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enforcing the judgment that is rendered pursuant to this
section.

(k) The court shall have jurisdiction over the issues
raised in the trial de novo to the same extent it would in
any other original proceeding filed in that court,
including the adjudication of contractual, statutory, or
equitable claims arsing from the same facts or
circumstances.

SEC. 2. Section 203.1 of the Labor Code is amended
to read:

203.1. If an employer pays an employee in the regular
course of employment or in accordance with Sections 201
and 202 any wages or fringe benefits, or both, by check,
draft, or voucher, which is subsequently refused payment
because the employer or maker has no account with the
bank, institution or person on which drawn or insufficient
funds to his or her account at the time of presentation, so
long as the check, draft, or voucher is presented within 30
days of receipt by the employee, those wages or fringe
benefits, or both, shall continue as a penalty from their
due date at the same rate until paid or untii an action
therefor is commenced. However, those wages and fringe
benefits shaill not continue for more than 30 days,
provided, however, that the said penalty shall not apply
if the employer can establish to the satisfaction of the
Labor Commissioner or an appropriate court of law that
the said violation of this section was unintentional. Any
aggrieved employee may seck recovery of the penalty
provided for in this section by filing a complaint pursuant
to subdivision (a) of Section 98 or by bringing a civil
action.
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SECH-

SEC. 3. Section 226 of the Labor Code is amended to
read:

226. (a) Every employer shall semimonthly, or at the
time of each payment of wages, furnish each of his or her
employees either as a detachable part of the check, draft,
or voucher paying the employee’s wages, or separately
when wages are paid by personal check or cash, an
itemized statement in writing showing all of the
following:

(1) Gross wages eamed.

(2) Total hours worked by each employee.

(3) The number of piecework units eamed and any
applicable piece rate if paid on a piecework basis.

(4) All deductions, provided that all deductions made
on written orders of the employee may be aggregated
and shown as one item.

(5) Net wages eamed.

(6) The inclusive dates of the period for which the
employee is paid.

(7) The name of the employee and his or her social
security number.

(8) The name and address of the legal entity which is
the employer. '

The deductions made from cash payments of wages
shall be recorded in ink or other indelible form, properly
dated, showing the month, day, and year, and a copy of
the statement, or a record of the deductions, shall be kept
on file by the employer for at least three years at the place
of employment or at a central location within the State of
California.

An employer who is required by this code or any
regulation adopted pursuant to this code to keep the
information required by this section shall afford current
and former employees the right to inspect or copy the
records pertaining to that current or former employee,
upon reasonable request to the employer. The employer
may take reasonable steps to assure the identity of a
current or former employee. If the employer provides

“‘W LEGISLATIVE INTENT SERVICE (800) 666-1917
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copies of the records, the actual cost of reproduction may
be charged to the current or former employee.

This section shall not apply to any employer of any
person employed by the owner or occupant of a
residential dwelling whose duties are incidental to the
ownership, maintenance, or use of the dwelling,
including the care and supervision of children, or whose
duties are personal and not in the course of the trade,
business, profession, or occupation of the owner or
occupant.

(b) Any employee suffering injury as a result of a
knowing and intentional failure by an employer to
comply with subdivision (a) shall be entitled to recover
all actual damages or eme—hundred—dellars—($160) fifty
dollars ($50) for the initial pay period violation and one
hundred dollars ($100) per employee for each violation
in the subsequent pay penod, whichever is greater, for

g RaY—Period s ; a—vyiolation occurs; up to five
thousand dollaxs ($5 000), plus costs and reasonable
attorney’s fees. Any aggrieved employee may seek
recovery of the damages or the penalty provided by this
section by filing a complaint pursuant to subdivision (a)
of Section 98 or by bringing a civil action.

(c¢) This section shall not apply to the state, or any city,
county, city and county, district, or any other
governmental entity.

SEC. 4. Section 226.7 is added to the Labor Code, to
read:

226.7. (a) No employer shall require any employee to
work during any meal or rest period mandated by an
applicable order of the Industrial Welfare Commission.

(b) An employer who violates this section shall be
subject to both of the following:

(1) A civil penalty of fifty dollars ($50) per employee
per violation.

(2) Payment to the aggrieved employee of an amount
equal to twice his or her average hourly rate for the full
length of the meal or rest period in which be or she was
required to perform any work. An employee paid on a
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piecework basis shall be entitled to an amount equal to
twice the amount of piecework units earned during such
periods, but in no event shall the amount be less than the
applicable state minimum wage for the full length of the
time period in which any work was performed.

(c) Any employee aggrieved by violation of this
section may do either of the following:

(1) Seek recovery of payments authorized by this
section through a complaint filed pursuant to subdivision
(a) of Section 98.

(2) Bring a civil action. Fhe—eourt—shall—grant—a

of this section may be superseded
by a collective bargaining agreement.
SEC-6-

SEC. 5. Section 240 of the Labor Code is amended to
read:

240. (a) If an employer has been convicted of a
violation of any provision of this article, or if any
judgment against an employer for nonpayment of wages
remains unsatisfied for a period of 10 days after the time
to appeal has expired, and no appeal is then pending, the
Labor Commissioner may require the employer to
deposit a bond in a sum that the Labor Commissioner may
deem sufficient and adequate in the circumstances, to be
approved by the Labor Commissioner. The bond shall be
payable to the Labor Commissioner and shall be
conditioned that the employer shall, for a definite future
period, not exceeding six months, pay the employees in
accordance with the provisions of this article, and shall be
further conditioned upon the payment by the employer
of any judgment for wages, interest, penalties, or other
demands within the jurisdiction of the Labor
Commissioner that remain outstanding or may be
recovered against the employer pursuant to the
provisions of this article.

(b) If within 10 days after demand for the bond, which
may be made by mail, the employer fails to deposit the
bond, the Labor Commissioner may bring an action in the
name and on behalf of the people of the State of California

96
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against the employer in a court of competent jurisdiction
to compel the employer to furnish the bond or to cease
doing business until the employer has done so. The
employer has the burden of proving either that the bond
is unnecessary or that the amount demanded is excessive.
If the court finds that there is just cause for requiring the
bond, and that the bond is reasonably necessary or proper
to secure prompt payment of the wages of the employees
of the employer and the employer’s compliance with the
provisions of this article or any other labor law, the court
may enjoin the employer, whether an individual,
partnership, corporation, company, trust, or association,
and any other person or persons that may have been or
may be concened with or in any way participating in the
failure to pay the wages resulting in the conviction or in

.the judgment, from doing business until the requirement

is met, and make other and further orders appropriate to
compel compliance with the requirement.

SEC+-

SEC. 6. Section 245 is added to the Labor Code, to
read:

245. Whenever the Labor Commissioner makes an
award against an employer pursuant to this chapter, upon
finding that the employer has engaged in a pattern and
practice of violating wage and hour laws, the Labor
Commissioner shall also make an order requiring the
employer to post a notice at the place of employment
where the affected employees are or were employed
containing a description of the nature of the violation, a
declaration by the employer stating that it will not engage
in those unlawful acts in the future, and the address and
telephone number of the Labor Commissioner. The
notice, on a form approved by the Labor Commissioner,
shall be posted conspicuously for a period of not less than
60 days. The notice shall bear the seal of the State of
California and of the Labor Commissioner and the
signature of the employer or a representative or agent of
the employer. The cost of producing and posting the
notice shall be bome by the employer. The failure or
refusal of an employer to post the notice in accordance
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with this subdivision shall subject the employer to a civil
penalty, to be assessed and collected by the Labor
Commissioner, in the amount of five hundred dollars
(8500) for each instance in which the employer fails or
refused to post a notice as required by this subdivision and
the employer shall be required to properly post the
notice.

SEG8:

SEC. 7. Section 1174 of the Labor Code is amended to
read:

1174. Every person employing labor in this state shall:

(a) Furnish to the commission, at its request, reports
or information that the commission requires to carry out
this chapter. The reports and information shall be verified
if required by the commission or any member thereof,

(b) Allow any member of the commission or the
employees of the Division of Labor Standards
Enforcement free access to the place of business or
employment of the person to secure any information or
make any investigation that they are authorized by this
chapter to ascertain or make. The commission may
inspect or make excerpts, relating to the employment of
employees, from the books, reports, contracts, payrolis,
documents, or papers of the person.

(c) Keep a record showing the names and addresses of
all employees employed and the ages of all minors.

(d) Keep at a central location in the state or at the
plants or establishments at which employees are
employed, payroll records showing the hours worked
daily by, the number of piece rate units earmned and any
applicable piece rate if paid on a piece rate basis by, and
the wages paid to, employees employed at the respective
plants or establishments, which shall be kept in
accordance with rules established for this purpose by the
commission, but in any case shall be kept on file for not
less than two years.

SECGH:

SEC. 8. Section 1174.5 of the Labor Code is amended
to read:
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1174.5. (a) Any person employing labor who willfully
fails to maintain the records required by subdivision (c)
of Section 1174 or accurate and complete records
required by subdivision (d) of Section 1174 or the wage
orders of the Industrial Welfare Commission, or to allow
any member of the commission or employees of the
division to inspect records pursuant to subdivision (b) of
Section 1174, shall be subject to a civil penalty of esme
hundred—detars—($100) fifty dollars ($50) per employee
per payroll for the initial pay period in for which records
are not maintained and one hundred dollars ($100) per
employee per payroll for each violation in the subsequent
pay period, up to a period of three years,
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CHAPTER ______

An act to amend Sections 98.2, 203.2, 226, 240, 1174, and
1174.5 of, and to add Sections 226.7, and 245 to, the Labor
Code, relating to employment.

LEGISLATIVE COUNSEL'S DIGEST

AB 1652, Steinberg. Labor: violations.

Existing law provides that, for an employer in the
building and construction industry who pays an
employee wages or fringe benefits with an instrument
drawn on insufficient funds, those wages or fringe
benefits continue as a penalty until they are paid or an
action is commenced.

This bill would apply this provision to all employers and
would provide that an aggrieved employee may seek
recovery of the penalty by filing a complaint with the
Labor Commissioner or bringing a civil action.

The bill would require an employer who seeks review
pursuant to certain provisions to post an undertaking in
the amount of the order, decision, or award. The bill
would require the Labor Commissioner to make
reasonable collection efforts, as specified. '

Existing law requires employers to provide specified
information to each employee when paid, including gross
wages earned, total hours worked, and all deductions.
Any employee suffering injury as a result of a knowing or
intentional failure to comply with this provision is
entitled to actual damages or $50 for the initial pay period
violation and $100 per employee for each violation in the
subsequent pay period.

This bill, in addition, would require the employer to
provide information concerning the number of
piecework umits earmmed if the employee is paid on a
piecework basis, and would provide that any aggrieved
employee is entitled to damages or $50 for the initial pay
period violation and $100 per employee for each violation
in the subsequent pay period, and that the employee may

95
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recover by filing a complaint with the Labor
Commissioner or by bringing a civil action.

This bill would prohibit any employer from requiring
any employee to work during any meal or rest period
mandated by an applicable order of the Industrial
Welfare Commission.

Existing law requires employers to keep specified
payroll records. An employer who willfully fails to
maintain these records is subject to a civil penalty of $500.

This bill would revise those payroll records
requirements and provide that a willful failure to keep
those records is subject to a ocivil penmalty of $50 per
employee per payroll period, as specified.

Existing law authorizes the Labor Commissioner to
require an employer who has not satisfied a judgment for
the nonpayment of wages to deposit a specified bond.

This bill would condition that bond upon the payment
by the employer of any judgment for wages, interest,
penalties, or demands within the jurisdiction of the
commissioner. The bill would also require the
commissioner, whenever he or she makes an award
against an employer, to require the employer to post a
specified notice at the place of employment. Failure or
refusal to post this notice would subject the employer to
a civil penalty of $500 for each instance.

The people of the State of California do enact as follows:

SECTION 1. Section 98.2 of the Labor Code is
amended to read:

98.2. (a) Within 10 days after service of notice of an
order, decision, or award the parties may seek review by
filing an appeal to the municipal or superior court, in
accordance with the appropriate rules of jurisdiction,
where the appeal shall be heard de novo. A copy of the
appeal request shall be served wupon the Labor
Commissioner by the appellant. For purposes of
computing the 10-day period after service, Section 1013
of the Code of Civil Procedure shall be applicable.
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(b) Whenever an employer seeks review pursuant to
this section, the employer shall post an undertaking in the
amount of the order, decision, or award. The undertaking
shall be obtained from a licensed surety or by deposit of
the amount of the order, decision, or award in the
reviewing court. The undertaking shall be on condition
that if the order, decision, or award, or any part of it, is
affirmed or the appeal is withdrawn or dismissed, the
employer shall pay the amount that is affirmed. If the
employer fails to pay that amount within 10 days, a
portion of the undertaking equal to the affirmed amount
shall be forfeited to the employee, plus any costs, interest,
or other sum ordered by the reviewing court.

(c) If the party seeking review by filing an appeal to
the municipal or superior court is unsuccessful in the
appeal, the court shall determine the costs and reasonable
attorney’s fees incurred by the other parties to the appeal,
and assess that amount as a cost upon the party filing the
appeal.

(d) If no notice of appeal of the order, decision, or
award is filed within the period set forth in subdivision
(a), the order, decision, or award shall, in the absence of
fraud, be deemed the final order.

(e) The Labor Commissioner shall file, within 10 days
of the order becoming final pursuant to subdivision (d),
a certified copy of the final order with the clerk of the
municipal or superior court, in accordance with the
appropriate rules of jurisdiction, of the appropriate
county unless a settlement has been reached by the
parties and approved by the Labor Commissioner.
Judgment shall be entered immediately by the court
clerkk in conformity therewith. The judgment so entered
shall have the same force and effect as, and shall be
subject to all of the provisions of law relating to, a
judgment in a civil action, and may be enforced in the
same manner as any other judgment of the court in which
it is entered. Enforcement of the judgment shall receive
court priority.

() (1) In order to ensure judgments are satisfied, in
the case of any judgment entered pursuant to subdivision
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(e), the Labor Commissioner shall, acting on behalf of the
judgment creditor, make reasonable collection efforts as
provided by law, unless the judgment creditor requests,
in writing, that the Labor Commissioner take no action.
The Labor Commissioner or the judgment creditor may
serve upon the judgment debtor personally or by
first-class mail at the last known address of the judgment
debtor listed with the division, a form similar to, and
requiring the reporting of the same information as, the
form approved or adopted by the Judicial Council for
purposes of subdivision (b) of Section 117.19 of the Code
of Civil Procedure to assist in identifying the nature and
location of any assets of the judgment debtor.

(2) The judgment debtor shall complete the form and
cause it to be delivered to the division at the address listed
on the form within 35 days after the form has been served
on the judgment debtor, unless the judgment has been
satisfied. In case of willful failure by the judgment debtor
to comply with this subdivision, the division or the
judgment creditor may request the court to apply the
sanctions provided in Section 708.170 of the Code of Civil
Procedure.

(3) For the purposes of this subdivision, “reasonable
collection efforts” include, but are not limited to, the
following:

(A) Recording an abstract of judgment in any county
in which the judgment debtor has an interest in real
property.

(B) Filing a notice of judgment lien on personal
property with the Secretary of State.

(C) Utilizing a sheriff’s keeper where the judgment
debtor is a retailer or otherwise collects cash, checks, or
credit charges from the public.

(D) Requiring the posting of a bond pursuant to
Section 240.

(E) Recovering from any available bond issued for the
purpose of guaranteeing payment of wages and bepefits.

(F) Requesting payment from the separate accounts
established for employees pursuant to subdivision (d) of
Section 1684 or Section 2675.5.
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(G) Submitting a request to the Controller for
offsetting pursuant to Section 1241911 of the
Government Code.

(g) Notwithstanding  subdivision (e), the Labor
Commissioner may stay execution of any judgment
entered upon an order, decision, or award which has
become final upon good cause appearing therefore and
may impose the terms and conditions of the stay of
execution. A certified copy of the stay of execution shall
be filed with the clerk entering the judgment.

(h) When a judgment is satisfied in fact, otherwise
than by execution, the Labor Commissioner may, upon
the motion of either party or on its own motion, order
entry of satisfaction of judgment. The clerk of the court
shall enter a satisfaction of judgment upon the filing of a
certified copy of the order.

(i) The Labor Commissioner shall make every
reasopable effort to ensure that judgments are satisfied,
including taking all appropriate legal action and
requiring the employer to deposit a bond as provided in
Section 240.

() The judgment creditor, or the Labor
Commissioner as assignee of the judgment creditor, shall
be entitled to court costs and reasonable attorney fees for
enforcing the judgment that is rendered pursuant to this
section.

(k) The court shall have jurisdiction over the issues
raised in the trial de novo to the same extent it would in
any other original proceeding filed in that court,
including the adjudication of contractual, statutory, or
equitable claims arising from the same facts or
circumstances.

SEC. 2. Section 203.1 of the Labor Code is amended
to read: '

203.1. If an employer pays an employee in the regular
course of employment or in accordance with Sections 201
and 202 any wages or fringe benefits, or both, by check,
draft, or voucher, which is subsequently refused payment
because the employer or maker has no account with the
bank, institution or person on which drawn or insufficient

5
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funds to his or her account at the time of presentation, so
long as the check, draft, or voucher is presented within 30
days of receipt by the employee, those wages or fringe
benefits, or both, shall continue as a penalty from their
due date at the same rate until paid or until an action
therefor is commenced. However, those wages and fringe
benefits shall not continue for more than 30 days,
provided, however, that the said penalty shall not apply
if the employer can establish to the satisfaction of the
Labor Commissioner or an appropriate court of law that
the said violation of this section was unintentional. Any
aggrieved employee may seek recovery of the penalty
provided for in this section by filing a complaint pursuant
to subdivision (a) of Section 98 or by bringing a civil
action.

SEC. 3. Section 226 of the Labor Code is amended to
read:

226. (a) Every employer shall semimonthly, or at the
time of each payment of wages, furnish each of his or her
employees either as a detachable part of the check, draft,
or voucher paying the employee’s wages, or separately
when wages are paid by personal check or cash, an
itemized statement in writing showing all of the
following:

(1) Gross wages eamed.

(2) Total hours worked by each employee.

(3) The number of piecework units eamed and any
applicable piece rate if paid on a piecework basis.

(4) All deductions, provided that all deductions made
on written orders of the employee may be aggregated
and shown as one item.

(5) Net wages earned.

(6) The inclusive dates of the period for which the
employee is paid.

(7) The name of the employee and his or her social
security number.

(8) The name and address of the legal entity which is
the employer.

The deductions made from cash payments of wages
shall be recorded in ink or other indelible form, properly
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dated, showing the month, day, and year, and a copy of
the statement, or a record of the deductions, shall be kept
on file by the employer for at least three years at the place
of employment or at a central location within the State of
California.

An employer who is required by this code or any
regulation adopted pursuant to this code to keep the
information required by this section shall afford cument
and former employees the right to inspect or copy the
records pertaining to that current or former employee,
upon reasonable request to the employer. The employer
may take reasonable steps to assure the idenmtity of a
current or former employee. If the employer provides
copies of the records, the actual cost of reproduction may
be charged to the current or former employee.

This section shall not apply to any employer of any
person employed by the owner or occupant of a
residential dwelling whose duties are incidental to the
ownership, maintenance, or use of the dwelling,
including the care and supervision of children, or whose
duties are personal and not in the course of the trade,
business, profession, or occupation of the owner or
occupant.

(b) Any employee suffering injury as a result of a
knowing and intentiopal failure by an employer to
comply with subdivision (a) shall be entitled to recover
all actual damages or fifty dollars ($50) for the initial pay
period violation and one hundred dollars (§100) per
employee for each violation in the subsequent pay period,
whichever is greater, up to five thousand dollars ($5,000),
plus costs and reasonable attorney’s fees. Any aggrieved
employee may seek recovery of the damages or the
penalty provided by this section by filing a complaint
pursuant to subdivision (a) of Section 98 or by bringing
a civil action.

(c) This section shall not apply to the state, or any city,
county, city and county, district, or any other
governmental entity.

SEC. 4. Section 226.7 is added to the Labor Code, to
read:

95
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226.7. (a) No employer shall require any employee to
work during any meal or rest period mandated by an
applicable order of the Industrial Welfare Commission.

(b) An employer who violates this section shall be
subject to both of the following:

(1) A civil penalty of fifty dollars ($50) per employee
per violation.

(2) Payment to the aggrieved employee of an amount
equal to twice his or her average hourly rate for the full
length of the meal or rest period in which he or she was
required to perform any work. An employee paid on a
piecework basis shall be entitled to an amount equal to
twice the amount of piecework units eamed during such
periods, but in no event shall the amount be less than the
applicable state minimum wage for the full length of the
time period in which any work was performed.

(¢) Any employee aggrieved by violation of this
section may do either of the following:

(1) Seek recovery of payments authorized by this
section through a complaint filed pursuant to subdivision
(a) of Section 98.

(2) Bring a civil action.

(d) The provisions of this section may be superseded
by a collective bargaining agreement.

SEC. 5. Section 240 of the Labor Code is amended to
read:

240. (a) If an employer has been convicted of a
violation of any provision of this article, or if any
judgment against an employer for nompayment of wages
remains unsatisfied for a period of 10 days after the time
to appeal has expired, and no appeal is then pending, the
Labor Commissioner may require the employer to
deposit a bond in a sum that the Labor Commissioner may
deem sufficient and adequate in the circumstances, to be
approved by the Labor Commissioner. The bond shall be
payable to the Labor Commissioner and shall be
conditioned that the employer shall, for a definite future
period, not exceeding six months, pay the employees in
accordance with the provisions of this article, and shall be
further conditioned upon the payment by the employer
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of any judgment for wages, interest, penalties, or other
demands  within the jurisdicion of the Labor
Commissioner that remain outstanding or may be
recovered against the employer pursuant to the
provisions of this article.

(b) If within 10 days after demand for the bond, which
may be made by mail, the employer fails to deposit the
bond, the Labor Commissioner may bring an action in the
name and on behalf of the people of the State of California
against the employer in a court of competent jurisdiction
to compel the employer to fumnish the bond or to cease
doing business until the employer has done so. The
employer has the burden of proving either that the bond
is unnecessary or that the amount demanded is excessive.
If the court finds that there is just cause for requiring the
bond, and that the bond is reasonably necessary or proper
to secure prompt payment of the wages of the employees
of the employer and the employer’s compliance with the
provisions of this article or any other labor law, the court
may enjoin the employer, whether an individual,
partnership, corporation, company, trust, or association,
and any other person or persons that may have been or
may be concerned with or in any way participating in the
failure to pay the wages resulting in the conviction or in
the judgment, from doing business until the requirement
is met, and make other and further orders appropriate to
compel compliance with the requirement.

SEC. 6. Section 245 is added to the Labor Code, to
read:

245. Whenever the Labor Commissioner makes an
award against an employer pursuant to this chapter, upon
finding that the employer has engaged in a patten and
practice of violating wage and hour laws, the Labor
Commissioner shall also make an order requiring the
employer to post a notice at the place of employment
where the affected employees are or were employed
containing a description of the nature of the violation, a
declaration by the employer stating that it will not engage
in those unlawful acts in the future, and the address and
telephone number of the Labor Commissioner. The
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notice, on a form approved by the Labor Commissioner,
shall be posted conspicuously for a period of not less than
60 days. The notice shall bear the seal of the State of
California and of the Labor Commissioner and the
signature of the employer or a representative or agent of
the employer. The cost of producing and posting the
notice shall be borne by the employer. The failure or
refusal of an employer to post the notice in accordance
with this subdivision shall subject the employer to a civil
penalty, to be assessed and collected by the Labor
Commissioner, in the amount of five hundred dollars
($500) for each instance in which the employer fails or
refused to post a notice as required by this subdivision and
the employer shall be required to properly post the
notice.

SEC. 7. Section 1174 of the Labor Code is amended to
read:

1174. Every person employing labor in this state shall:

(a) Furnish to the commission, at its request, reports
or information that the commission requires to carry out
this chapter. The reports and information shall be verified
if required by the commission or any member thereof.

(b) Allow any member of the commission or the
employees of the Division of Labor Standards
Enforcement free access to the place of business or
employment of the person to secure any information or
make any investigation that they are authorized by this
chapter to ascertain or make. The commission may
inspect or make excerpts, relating to the employment of
employees, from the books, reports, contracts, payrolls,
documents, or papers of the person.

(c) Keep a record showing the names and addresses of
all employees employed and the ages of all minors.

(d) Keep at a central location in the state or at the
plants or establishments at which employees are
employed, payroll records showing the hours worked
daily by, the number of piece rate units eamned and any
applicable piece rate if paid on a piece rate basis by, and
the wages paid to, employees employed at the respective
plants or establishments, which shall be kept in
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accordance with rules established for this purpose by the
commission, but in any case shall be kept on file for not
less than two years.

SEC. 8. Section 1174.5 of the Labor Code is amended
to read:

1174.5. (a) Any person employing labor who willfully
fails to maintain the records required by subdivision (c)
of Section 1174 or accurate and complete records
required by subdivision (d) of Section 1174 or the wage
orders of the Industrial Welfare Commission, or to allow
any member of the commission or employees of the
division to inspect records pursuant to subdivision (b) of
Section 1174, shall be subject to a civil penalty of fifty
dollars ($50) per employee per payroll for the initial pay
period for which records are not maintained and one
hundred dollars ($100) per employee per payroll for each
violation in the subsequent pay period, up to a period of
three years.
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A.B. No. 1652—Stemberg

An act to amend Sections 98.2, 203.2, 226, 240, 1174, and 1174.5 of, and:to add
Sections 226.7 and 245 to, the Labor Code, relating to employment. B
1999 . e

Mar. 9-—Read first time. To print.
Mar. 10—From printer. May be heard in committee Aprxl 9.
Mar. 24-Referred to Com. on L. & E. H
April 19—From committee chair, with author’s amendments: Amend, and re-refer to 3
Com. on L. & E. Read second time and amended. N
April 21—Re-referred to Com.on L. & E. R
Apnl 22—From committee: Do pass, and re-refer to Com. on APPR. Re-referred.
. {Ayes 8. Noes 1.) (April 21). . . 3
May 13—From committee: Do pass. (Ayes 16. Noes 5.) (May 12). -
May 17—Read second time.- To third reading. >
May 24—Read third time, passed, and to Senate. (Ayes 68. Noes 9. Page 1826.) ¥
May 25—1In Senate. Read first time. To Com. on RLS. for assxgnment,
June 2—Referred to Com. on LR. ' -
" June 24—From committee: Do pass, and re-refer to Com. on APPR. Re-referred.

(Ayes 4. Noes 2.) = J

July [2—Fromcommittee: Be placed on second readmg file pursuant to Senate Rule =
" 288. 23
July 13-—Read second time. To third readmg.- iy
Aug. 19—To inactive file on motion of Senator Solis. 2
Sept. 2-—From inactive file. To second reading. S

Sept. 3—Read second time. To third reading. Read third time, amended. To second |
reading. )
Sept. 7—Read second time. To third reading.
Sept. 8—Read third time, amended. To second reading.
Sept. 9—Read second time. To third reading. Senate Rule 29.3 suspended Read
‘ third time, passed, and to Assembly. (Ayes 23. Noes 12. Page 3164.)
Sept.  9—In Assembly. Concurrence in Senate amendments pending, .
Sept. 10—Senate amendments concurred in. To enrollment. (Ayes 45. Noes 31. Page .
S 4429) .
Sept. 24—Enrolled and to the Governor at 12:45 p.m.
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Oct. - 10— Vetoed by Governor. -i—-*’
2000 : T
Jan. 3—Consxderat10n of Governor's veto pending. Consideration of Governor’s g
veto stricken from file. Lﬁff

gk

AB. No 1653—Bock.
An act to add Chapter 2.2 (commencing with Section 6359) to Part 1 of Dlvxsnon 5 of
the Labor Code, relating to occupational safety and health.

1999

Mar. 9—Read first time. To print:

Mar. 10—From printer. May be heard in committee April 9

Mar. 22—Referred to Com. on L. & E.

April 19—From committee chair, with author’s amendments: Amend, and re-refer to

, Com. on L. & E. Read second time and amended.

April 20—Re-referred to Com. on L. & E.

April. 22—From committee: Do pass, and re-refer to Com. on APPR Re-referred.
(Ayes 6. Noes 3.) (Aprl 21).

May - 12—In committee: Set, first hearing. Referred to APPR. suspense file.

May 26—In committee: Set, second hearing. Held under submission.

2000

Jan. 31—From committee: Filed wnth the Chief Clerk pursuant to Joint Rule 56.
Died pursuant to Art. IV, Sec. 10(c) of the Constitution.
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Date of Hearing: April 12, 2000

ASSEMBLY COMMITTEE ON LABOR AND EMPLOYMENT
Darrell Steinberg, Chair
AB 2509 (Steinberg) — As Introduced: February 24, 2000

SUMMARY: Revises statutes relating to the administrative and civil enforcement of wage and

hour laws including wage collection and enforcement procedures before the Labor Commissioner

(Commissioner), Specifically, this bill:

1) Provides that in an administrative wage claim proceeding (Berman hearing) before the

2)

3)

4

3)

6)

Commissioner, a notice for production of documents, which is served by mail, may be used
in lieu of subpoena, which requires personal service.

Provides that the legal rate of interest on due and unpaid wages at a Berman hearing shall be
at the rate established by Civil Code Section 3289(b), which is 10%.

Provides that following a Berman hearing, an employer filing an appeal shall post an
undertaking in the amount of the Commissioner’s final order, decision or award. Provides
further that the requirement of judicial arbitration does not apply in such proceedings.
Provides that in cases where the Commissioner represents the wage claimant in such
proceedings, the Commissioner may be awarded attorncys fees in the same manner as private
counsel representing a wage claimant.

Provides if the United States Department of Labor (Labor Department) determines that the
Commissioner has erred in dismissing the complaint of an employee of unlawful retaliation,
as specified, the Commissioner shall, within 15 days after receipt of the Labor Department’s
determination, either notify the parties of the ongoing of the investigation of the employees
complaint, or shall issue a new determination in the matter.

Provides that an employee may file a civil action for unlawful retaliation, as specified,
without first filing a discrimination claim before the Commissioner, and that the limitation
periods for such administrative remedies do not apply in such a civil action. '

Provides that the parent of and substantial shareholders in a corporation are jointly and
severally liable with the corporation for unpaid wages and penalties. Defines "substantial
shareholder” as provided in Labor Code section 3717, as a shareholder who owns at least 15
percent of the total value of all classes of stock, or fifteen percent of the beneficial interests in
the corporation.

. Provides that a successor, as defined, to an employer who owes wages to his or her former

employees is liable for those wages.

Provides that in cases where wages are paid with a check for which payment is refused due to
insufficient funds, the imposition of up to 30 days' waiting time penalties applies to all
employers, rather than employers only in the building and construction industry.
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8) Clarifies that Labor Code Section 1194, which provides for an award of attorneys fees for an
employee in cases involving failure to pay minimum wage and overtime wages, is separate
from, and not controlled by Labor Code Section 218.5, which provxdes for prevailing party
attorneys fees in other wage cases.

9) Provides that the legal rate of interest on due and unpaid wages in a civil action for unpaid
wages shall be established by Civil Code Section 3289(b), which is 10%.

10) Provides that an employer's itemized wage statement shall include, among other information,
the number of piecework units earned and any applicable piece rate if paid on a piecework
basis, and for non-exempt employees, the applicable hourly rates in effect during the pay
period and the hourly rate of pay and hours worked, where applicable.

Clarifies that the employer shall keep specified payroll records for employees paid in cash
and by check.

Provides, in the case of a knowing and intentional failure by an employer to comply with the
itemized wage statement requirements, for an employee to recover a penalty of up to $100
per payroll period up to a maximum of $10,000. Provides that an employee may bring a
complaint before the Commissioner or file a civil action for damages or penalties, and
attorney's fees.

11) Provides that in a case where an employer fails to maintain records that identify each
employee to whom wages are paid, penalties shall be computed by multiplying the number of
employees employed on the date the penalty for the preceding year, unless the employer
affirmatively establishes evidence that supports a lesser penalty based upon proof of a lesser
number of affected employees.

12) Provides for penaities for an employer who violates the requirement that no employer shatl
require any employee to work during any meal or rest period mandated by an applicable order
of the Industrial Welfare Commission (IWC). Provides for penalties of $50 per employee per
pay period and payment of an amount equal to twice the average hourly rate of compensation
for the employee for the full length of the meal or rest period. Provides that an employee may
bring a complaint before the Commissioner or file a civil action or for damages or penalties,
and attorney's fees.

13) Provides that the Commissioner may order an employer to post a bond if the employer fails to
satisfy a final judgment for interest, penalties and other demands for compensation within the
jurisdiction of the Commissioner, as well as unpaid wages. Provides that the bond shall
cover such interest, penalties, or other demands, as well as unpaid wages.

14) Provides that the Commissioner shall, under specified circumstances, order the employer to
post a workplace notice describing the nature of a violation and related information.

15) Provides that any amounts paid directly by a patron to a dancer employed by an employer
subject to IWC Order No. $ or 10 shall be deemed a gratuity.

(800) 666-1917
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16) Prohibits an employer from deducting from a gratuity indicated by a patron on a credit card
slip any credit card payment processing fee or cost. Requires payment of gratuities made by
credit card to be made to the employees not later than the next regular payday following the
date the patron authorized the credit card payment. ’

17) Provides that an employer shall maintain payroll records showing the number of piece-rate
units earned by and any applicable piece rate paid to employees.

18) Provides that the civil penalty for an employer who willfully fails to maintain specified
payroll records includes, in addition to records required by statute, records required by any
applicable wage orders of the IWC. Revises the penalty for a violation of this section from
$500 to $100 per employee for each payroll period up to a maximum period of three years.

19) Provides that the liquidated damages for a violation of minimum wage laws may be awarded
in a hearing before the Commissioner in the same manner as a civil action under current law.

20) Provides that with respect to a claim for a failure to pay minimum wages, the Commissioner
may, in the same proceeding, order both payment of wages owed, interest thereon, statutory
liquidated damages and civil penalties. ‘

EXISTING LAW:

1) Provides in 2 Berman hearing for documents to be obtained by subpoena served by personal
service, but not a notice delivered by mail.

2) Establishes the rate of interest on unpaid wages a Berman hearing based on a statute which
has been repealed.

3) Provides for the appcal to and a de novo review in court of the Commissioner’s order,
decision, or award following a Berman hearing.

4) Provides for an appeal to the Labor Department of a dismissal of an employee's compfaint of
unlawful discrimination.

5) Provides under Labor Code section 2717 for a civil action to hold substantial shareholders of
a corporation without workers' compensation insurance liable for reimbursement of the
Uninsured Employers Fund. :

6) Prbvides under Labor Code section 2684 that in garment manufacturing, a business which is
a successor to an employer who owes wages to the former employees is liable for those
wages if the successor meets specified criteria.

7) Provides a penalty of up to 30 days' wages for an employer in the building and construction
trades who intentionally pays wages with a check for which payment is refused due to
insufficient funds.
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8) Provides for an employee to recover in a civil action for a failure to pay minimum wage or
overtime compensation reasonable attorney's fees, and costs of suit.

9) Provides under Civil Code Section 3289(b) for recovery of interest at a rate of 10% in a civil
action for a breach of contract, as specified.

10) Provides that when wages are paid, an employer shall issue an itemized wage statement
including specified information including net and gross wages earned; total hours worked;
the dates of the period covered; and all deductions.

Provides, in the case of a knowing and intentional failure by an employer to comply with the
itemized wage statement requirements, an employee may recover a penalty of actual damages
or $100, whichever is greater, plus costs and reasonable attorneys fees.

11) Provides that an employer who violates the itemized wage statement requirements is subject
to a civil penalty in the amount of $250 per employee per violation in an initial citation and
$1,000 per employee for each violation in 2 subsequent citation. Provides that the
Commissioner shall take into consideration whether the violation was inadvertent, and may
decide not to penalize an employer for a first violation when that violation was due to a
clerical error or inadvertent mistake. \

12) Provides, under Wages Orders of the IWC for meal periods and rest periods. Provide under
the Wage Orders for an "on duty" meal period when the nature of the work preveats an
employee from being relieved of all duty and when by written agreemcnt between the parties
an on-the-job paid meal period is agreed to.

13) Provides that the Commissioner may order an employer to post a bond to ensure future
payment of wages in cases where the employer has failed to satisfy a final judgment for
nonpayment of wages.

14) Provides for employers to post specified information including applicable wage orders of the
IWC, information on safety and health, harassment and discrimination in employment, and
rights under the Family and Medical Leave Act.

15) Defines "gratuity" to mean any tip, gratuity, money or part thercof, which has been paid or
given to or left for an employee by a patron of a business over and above the actual amount
due for services rendered or for goods, food, drink, or articles sold or served to the patron.

16) Provides that no employer shall collect, take or receive any gratuity or part thereof paid,
given or left for an employee by a patron, or deduct any amount form wages due an employee
on account of such gratuity. Provides that this prohibition does not apply under specified
circumstances.

17) Requires an employer to keep payroll records containing specified information including the
names, addresses and hours worked daily by employees.

18) Provides a civil penalty of $500 for an employer who fails to keep specified payroll records.

(800) 666-1917
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19) Provides that the liquidated damages in an amount equal to the wages unlawfully unpaid and
interest thereon for a violation of minimum wage laws may be awarded in a civil action.

20) Provides for the Commissioner to issue a civil penalty citation of $50 for an initial violation
of minimum wages and $250 for subsequent violations, and cstabhshes a proceeding to
contest such a penalty citation.

Provides for the Commissioner to order payment of minimum wages owed to an employee in
a separate proceeding before the Commissioner under Labor Code section 98.

FISCAL EFFECT: Unknown
COMMENTS:

1) Current statutes, regulations, and wage orders of the IWC establish requirements for the
payment of wages including minimum wages and overtime, hours of work, and a framework
of administrative and civil remedies for violations of wage and hour laws. This bill revises
the administrative and civil procedures, remedies and record keeping requirements for the
stated purpose of strengthening enforcement of existing wage and hour standards. It does not
increase minimum wages or revise overtime requirements.

2) Revisions in the administrative procedures for wage claims before the Commxssxoner and
appeals of the Commlss:onc:'s decision include:

a) Allowing records to be obtaincd through a notice, rather than a subpoena. A subpoena,
which is allowed under current law requires personal service. A notice may be mailed.

b) Allowing the commissioner to combine two separate proceedings established under
current law, one for payment of minimum wages owed, and another for civil penalties for
failure to pay minimum wage, into a single proceeding.

¢) Providing that the Commissioner may award liquidated damages for a minimum wage
violation instead of requiring the Commissioner or employee to file a civil suit to recover
such damages. Under current law such damagm may be recovered in a civil action by the
Commissioner or the wage claimant, but not in an administrative hearing before the
Commissioner.

d) Establishing the rate of interest on unpaid wages at 10% in both administrative and civil
court cases. Current law cites a repealed section and is confusing.

e) Requiring an employer appealing a Commissioner's order following a hearing to post an
undertaking and waiving the requirement for judicial arbitration in such cases. The
judicial arbitration hearing may be viewed as redundant to the Berman hearing in these
cases.

3) Revisions related to wage and payroll records include:

(800) 666-1917
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a) Providing that itemized wage statements and central payroll records include piece rate
and hourly pay rate information for piece rate and hourly workers.

b) Increasing the penalties for violation of itemized wage staternent and central payroll
records requirements.

c) Shifting the burden of proof concerning the number of workers at an establishment where
payroll records are missing.

Revisions related to penalties for violations of other wage and hour standards include:

a) Applying penalties for intentionally issuance of a bad (insufficient funds) payroll check
applies to all employers rather than construction employers only. Under current law, the
penalty is limited to construction employers.

b) Requiring an employer determined by the Commissioner to have engaged in a pattern and
practice of wage law violations to post a workplace notice of findings and the
Commissioner’s telephone number to report further violations.

Revisions for the purpose of clarifying existing law include:

a) Clarifying that an employee may bring a civil action for unlawful retaliation without
exhausting administrative remedies, as specified, with the Commissioner.

b) Clarifying that Labor Code Section 1194, which provides for an award of attorneys fees
for an employee in cases involving failure to pay minimum wage and overtime wages, is
separate from, and not controlled by Labor Code Section 218.5, which provides for
prevailing party attorneys fees in other wage cases.

This bill also provides for unpaid wages to be collected from substantial shareholders and
successor entities under specified circumstances. The substantial shareholders provision is
based on substantial shareholder liability for corporations which lack workers' compensation
insurance. The successor entity provision is based on the existing provision related to
successor liability for unpaid wages in the garment manufacturing industry.

Last year the supporters sponsored similar legislation in AB 633 and AB 1652, which passed
and were vetoed. This bill does not contain a number of controversial provisions proposed in
last year's legislation. For example, it does not establish a private right of action to recover
and share in a portion of the state's civil penalties for wage violations, and for minimum wage
and overtime violations." It does not carry forward a proposal to establish liquidated damages
for overtime violations. It does not prescribe the Commissioner’s required efforts to collect
wage judgements. ‘

Supporters state that California has a large and growing "underground economy" of
employers who are chronic violators of wage and hour, safety, and tax laws. Such employers
pay cash under the table or with checks that bounce, fail to report and pay employment taxes,
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work their employees long hours without rest breaks, and avoid paying wage judgments
issued against them. They cheat workers out of billions of dollars in wages owed to them
under minimum wage and overtime laws.  California’s underground economy supplants an
estimated $60 billion in legal business transactions. According to executive orders
concerning the expanding underground economy issued by Governor's Deukmejian and
Wilson, the state's loss of income taxes alone increased from $2 billion in 1986 to $3 billion
in 1993.

Thcy state that this bill streamlines the Commissioner process by allowing document requests
by mail; by allowing the commissioner to re-open a discrimination case on remand from the
Department of Labor; and providing for a "one-stop" civil penalty system where both wages
and penalties can be recovered at one time; ensures that workers are provided adequate record
keeping information, ensures that employers cannot easily escape wage liability, and that this
bill clarifies areas of the law.

9) Opponents state that they have serious concerns regarding nearly all of the twenty-nine
changes proposed by this bill and their impact on California's employers who even
inadvertently violate a wage and hour law. These include: authorizing the Commissioner to
create new, different rules of evidence and subpoenas process for wage and hour claims;
eliminating judicial discretion to require non-binding arbitration on appeals; reopening of
previously dismissed claims when letters criticizing a state program are filed with the U.S.
Department of Labor; establishment of joint, and several liabilities for substantial
shareholders, parent corporations and successors for unpaid wages and penalties; mandated
private taxpayer payment of civil servant attorneys; wage and hour claims permitted in civil
court prior to exhaustion of administrative remedies; new commissioner authority to assess
civil damages, including hqmda:ted damages; and new mandated payment of restitution plus

civil penalties for failure to pay minimum wage consisting of all underpaid wages, any
interest owed and statutory liquidated damages.

REGISTERED SUPPORT / OPPOSITION:

Support

American Federation of State, County and Municipal Employees
California Conference Board of the Amalgamated Transit Union
California Conference of Machinists

California Labor Federation, AFL-CIO

Employment Law Center, Legal Aid Society of San Francisco
Engineers and Scientists of California

Exotic Dancers Alliance

Hotel Employees, Restaurant Employees International Union
Mexican American Legal Defense and Educational Fund

Region 8 States Council of the United Food & Commercial Workers
Service Employees International Union

Transport Workers Union of America
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Opposition

Associated General Contractors

California Chamber of Commerce

California Manufacturers and Technology Association
California Retailers Association

Civil Justice Association of California

Western Growers Association

Analysis Prepared by: Ralph Lightstone / L. & E. / (916)319-2091
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PROCEEDTINGS

-~olo-~~
(Time noted: 10:00 a.m.)

COMMISSIONER DOMBROWSKI: I'll call tO» order
this meeting of the Industrial Welfare Commission.

Let’'s take the roll attendance. For the recoxrd,
note Commissiocners Broad, Coleman, and Dombrowski are in
attendance.

AUDIENCE MEMBER: {Not using microphone)
(Inaudible)?

COMMISSICONER DOMBROWSKI: I'm SOrry.

AUDIENCE MEMBER: (Not using microphone) Are
therg microphones?

COMMISSIONER DOMBROWSKI: We don‘t have a very
good sound system here today, so -- those are for

recording. The room does not have a sound system, and we

would apologize. So, I would advise you to sit up close

if you want to hear.

The other point I would make is we‘ve been
informed there is a fire drill in the building at eleven
o’'clock.

(Laughter)

COMMISSIONER DOMBROWSKI: You can choose to

participate or not participate, depending on how the

GOLDEN STATE REPORTING
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meeting’'s going at that time.

The first item on the agenda is the ski
industry. And we don't really have that many speakers.

I guess we'’'ll bring up two panels: £first, Bob
Roberts, Glenn Kreis, Kevin Johnston, Brian Cochrane, Don
Wolcott, and Tim Badheim (sic).

Just grab the seats.

For the court recorder’'s -- to facilitate him,
could you please identify yourself first, just to make
sure we get it on the record for the transcripts?

Mr. Roberts, do you want to start it?

MR. ROBERTS: Yes. Good morning, chairman,
commissioners, the staff. I am Bob Roberts, the
executive director of the California Ski Industry
Association. And with me today I have a number of

gentlemen from our industry. And I'1l let them introduce

themselves as we do it. I just want to make a couple of

brief overview remarks.

I did include in my letter to you the fact that
we are a very small and unigque industry. We operate
principally in rural areas and exclusively above 6,000
feet, so that we do operate in a very different
environment.

Our weather conditions are our lives, and we are

GOLDEN STATE REPORTING
P. O. BOX 5848
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very, very dependent upon snow, windows of too much snow,
too little snow. We also have conditions -- a lot of our
resorts have snow-making, but those are even, as you will
hear, conditioned upon weather and temperature.

One of our real concerns is that we are an
industry that, frankly, is very small and is very
economically difficult to comprehend. We have -- year in
and year out, we do, in California, somewhere between 5.7
and 7.4 million skier visits, depending upon how many --
how the snow flies, guite honestly.

And this year is a very'good example. Last year
was a record year. We did 7.4 million wvisitors. 80
percent of our visitors come from California. They come,
they drive. If they see the weather -- if they know the
weather’s going to be favorable, they come up. If the

weather’'s not good, they don’‘t come up. And this year

~was absolutely the reverse. We had a very, very poor

start. We lost Christmas, for all practical purposes,
and we lost the first part of January, as you’'ll hear.
And that had a tremendous impact because we can’'t, in any
large way, count on a destination businesgs the way that
Colorado does. We’'re trying to build it, but our market
is Californians. And if Californians have other things

to do or the weather isn‘t right, they don‘t come. So we
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have a -- we are conditioned by weather very
dramatically. |

The economics are fairly simple. We average
about $300 million a year in sales. That’s the average,
vear in and year out, good years and bad. Our labor
portion of that is roughly a third, or a million (sic)
dollars is our annual payroll.

The statistics that the National Ski Areas
Association and a number of research associations have
put out indicate that our profitability here in
California averages between 3 and 5 percent of sales,
depending upon the winter. Some winters it’s worse, some
winters it‘s a little better. But 3 to 5 percent is our
norm. So, it‘s a very low-margin business. You have to
love it to be in it.

If we were to have to conform to all of the

conditions in AB 60, we estimate that we’d have at least

about a 15 percent increase. Well, if we’ve got $300
million in sales and we’ve got 5 percent, which is about
$15 million, as an industry-wide profitability, a 15
percent increase of $100 million of payroll basically
takes out the profitability for the industry.

aAnd we have operated, since we -- as an

industry, since the beginning, under first the federal

GOLDEN STATE REPORTING
P. O. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851
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Fair Labor Standards Act, and then legislation that was
passed during the Brown administration which exempted us
from the daily overtime requirements and allowed us to
continue with the 56-hour week. And this has been, not
only for our industry, but our industry nationally.
Colorado did put in a minimum wage and they put hours
within their minimum wage laws -- and they are our most
direct competitors -- but they tooc, their legislature,
suspended them from the overtime reqguirements, because we
really have‘to make snow while the snow flies, or move it
or manage it. aAnd we are very tied to these weather
patterns. |

What we had asked for and proposed in our
discussions was to move from a 56-hour week to a 48-hour
week. We feel that that’s fair. And certainly, in

today’s labor climate, that’'s a reality. We are in a --

‘we have a very hot, as we all know, economy in the state,

and it’s very competitive. So, we are prepared to move
back.

In further discussions, however, with both staff
and counsel, it appears that what we would like to do, as
T proposed in the letter, to have a 48-hour year-round,
simply doesn’t work because of the nuances and the legal

nuances that were pointed out to us of the federal Fair
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Labor Standards. There's a difference between resorts
that are on federal land and that are on private land,
and different standards apply. And so, we are -- we are
asking, and we are going to give yvou a follow-up letter,
asking you to take those legal considerations into
account, and we would like to see a 48-hour week in the
winter and a 40-hour week in the summer.

The summer -- it’s important, however, to note
that the summer for us has traditionally been four 10’'s.
It’s a lifestyle issue. People want to go camping,
fishing, get into the back country. So, we would like to
have four 10’s.

The law provides that you can do all of these
things if you have a vote. And therein lies, really, one
of the hardest parts we have. We have 16,000 employees
in our industry. 14,500 of them are seasonal. And of
those, about half are gone. They c¢ome within a period of
time, and some don’'t even last a season in some resorts.
So, we end up with a tremendously seasonal, volatile
turnover at our seasonal level. And for our core year-
round people, they would be scomewhat at the mercy -- and
then there’s the question of when do you have the vote.

A year like this, when many of the resorts didn’t get

started until even into January, it becomes a very
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difficult thing for us to comprehend. And in many ways,
we feel it’s unfair to the year-round emplovees, the
hourly year-round employees, as well.

So, with me today, I have, as I say, a number of
individuals from the resorts in different walks, and I
think I’'d just like to let -- let’s start with Kevin
here, because -- from Dodge Ridge -- because they are, I
think, emblematic of the kind of year we’ve had.

MR. JOHNSTON: I'm Kevin. I‘m the 1lift
maintenance manager for Dodge Ridge, in charge of the --
keeping the lifts -- getting the lifts fired up in the
mornings and making sure that they’re safe and staying
all day. And it’s part of my job. 1It’s about a 10-hour
day during the winter months. We probably work six,
seven days a week. You know, it‘s our busy season. And
I know a lot of us kind of count on that extra money.
That’'s kind of like -- that’s our little window to make -
- make the extra cash to get through the summer and stuff
like that, so Qe do put a lot of hours in.

This year my ski area had a bad year. We opened
the 27th. We don’t have snow-making. We opened the 27th
of January and closed April 9th. So, we're -- yvou know,
this year, we’'re -- we're down about half from what our

annual profit is, this year.
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S0, just speaking with Bob, I mean, that 56-hour
deal and all that overtime does make a big dent in the
profits, especially for a small area like ours.

MR. ROBERTS: Okay. Glenn, do you want to --

MR. KREIS: Yeah. My name is Glenn Kreis, with
Mammoth Mountain. I'm staff supervisor on cats group.
I've worked for Mammoth Mountain for 28 years -- 28
seasonsg, not all year round.

And I went through this before the 56-hour law
and when we had no overtime at all. I mean, you could
work all the hours you wanted, when I was at the low end,
beginning. I started out as a lift operator, worked on
ski patrol, I was a fry cock, and I’ve been 18 years
working snow cats.

And in my experience, the low-end employee got

hurt at 40 hours, especially the people that were in

services like cafeteria, ticket sales, hotel

reservations. They did not get 40 hours. You went home.
¥You got maybe 38 hours a week. And it really hurt, when
you’'re at the bottom end of the pay scale. They want
those extra hours, and it really, really tore them up.

My job, it doesn’'t really affect. I’'m at the
top end of my pay scale. It doesn’t bother me at all,

where I'm at. And in my department, we will get the

GOLDEN STATE REPORTING
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overtime because of the snow factor. I mean, we have a

mountain open, and we have to groom it all.

But in my experience, that’s what happened. We
-- 1t just -- I was a bottom-end kid working in the ski
industry, and we wanted -- I went there working 100 hours

every two weeks. All of a sudden, I‘m working 78. And
rents were $250 a month for a two-bedroom place, and the
salary was $3.00 an hour, and it just killed you. Now
the salary’s at $8.00 an hour, and a one-bedroom
apartment like I live in is $550 a month., These kids get
buried. They just get nailed. And they stack them six,
seven, eight in apartments now, even with what they’'re
making. And they need those hours.

And granted, a lot of them don’'t want it. They
want to go snowboarding and skiing.

But that’s just a fact of what happened, you

_know. It went to 40 hours, they cut our hours. Then it

went to the 56 law, and we got that extra 10 hours we
could work. 2and that’s what's happened in our industry
back in the ‘70’s. And I remember it well.

So, I -- that’s just my opinion of it. I like
time and a half over 40, but I know what happens on the
bottom end with those kids. So, that‘s all I have to

say.
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MR. COCHRANE: My name’'s Brian Cochrane. I'm
assistant snow-making supervisor at Snow Summit.

dust to reiterate what Mr. Roberts said, we're
kind of at the mercy of the weather. It isn’t -- you
know, it’s up and down each season, fluctuates.

Like Glenn, myself, I've been in the business
for quite a few vears. And as assistant supervisor, I'm
going to get the hours anyway. A typical snow-making
shift usually lasts minimum of 10 hours, if not more.
And when the weather’s cold, we’'re racking up the hours.
And when it’s not, they usually find something else for
us to do, parking lots. Myself, I go to lift maintenance
or the cat crew, grooming. But if, you know, this deal
where, if they’‘re going to cut back our hours because of
the overtime, then they’re probably not going to find

work for us in the -- in other departments because, you

know, they have only so much that they can spend.

It’s ~- most California ski businesses aren’t
usually owned by a big corporation or something, you
know, like -- like Vail or US Ski, US. 1It’s mostly the
area you work at, like Snow Summit is just Snow Summit.
You don't have a corporation that we can dig into for
extra funds or something.

»

But if -- if they have to go back home, say,

GOLDEN STATE REPORTING
P. Q. BOX 5848
Monterey, CA 93944-0848
{831) 663-8851



11
12
13
14
15
16
17
18
19
20
21
22
23

24

15

after 8 hours and they want to cut back on the overtime -
- typically, we have two shift changes if we're making
snow around the clock, usually five at night till five in
the morning or vice wversa -- if it has to go to like
three or four shift changes, it would be, personnel-wise,
a logistical nightmare, because the guy’s 8 hours are up,
“QOkay, vou have to go home,” and his replacement’s not
there. 1It’s just, you know, too bad. Then your -- the
size of your crew is going to fluctuate, and you’'d kind
of like to keep it even so we can stay on top éf things.

Snow-making, especially in a year like this
yvear, we’'re very dependent on it, geographically
speaking. And the estimated cost is like $2,000 to
$3,000 an hour to make snow. That’'s equipment rentals,
diesellfuel, and salaries and‘so forth.

So, the business we're in, we’'re kind of like

farmers and such now, agriculture. We're at the mercy of

the weather. Some years are better than others.
MR. ROBERTS: Don, do you want to --
COMMISSIONER BROAD: Can I ask you a couple
guestions?
MR. COCHRANE: Yeah, sure.
COMMISSIONER BROAD: And I’'m going to have some

more questions specifically for you, sir.
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Tell me about the wage rates where yoﬁ work for
the various occupations.

MR. COCHRANE: I would -- say like what would be
the entry wage for a brand-new snow-maker?

COMMISSIONER BROAD: Yeah.

MR. COCHRANE: $7.50 to $8.00 an hour is usually
what we start them off at.

COMMISSIONER BROAD: And to what?

MR. COCHRANE: Myself, right now, I'm up to
$12.25. The ceiling in my position is $14.00 an hour.

COMMISSIONER BROAD: Do you get any benefits?

MR. COCHRANE: As far as insurance or anything?

COMMISSIONER BROAD: Yeah.

MR. COCHRANE: ©No. I'm, right now, just
seasonal.

COMMISSIONER BROAD: So nobody gets health

insurance?

MR. COCHRANE: No, sir. ©Oh, we do have -- we do
have an accident insurance, you know, like if you‘re out
free skiing on your own or something. It’1l -- it’1l1
cover emergency costs and such like that. We do have a
package for that.

COMMISSIONER BROAD: And do yvou get anything

like vacations, paid vacation or holidays off?
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MR. COCHRANE: No, sir. I'm on -- still on
seasonal status. Those people that do get those benefits
would be like Don, which is classified as a full-time,
year-round regular,

COMMISSIONER BROAD: So that’s the -- maybe the
2,000 out of the 16,0002

MR. COCHRANE: Yeah.

COMMISSIONER BROAD: Now, so what about like
someone who's a fry cook? Do they get -- are they
minimum wage employees?

MR. COCHRANE: I’'m sure that they start them off
at something more than minimum wage. I really couldn’t
teil you about, you know, the pay scale for other
departments.

COMMISSIONER BROAD: Well, okay. Well, I’'ll ask
somebody else.

Qkay. I’'m done.

MR. ROBERTS: Don?

MR. WOLCOTT: I'm Don Wolcott. I'm in charge of
the snow cats at Snow Summit.

I really can’'t add a whole lot to what Brian has
mentionad, except like we’'re at the mercy of the weather.
We had a bad season this year.

Usually, in my department, I can bring in three

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

18

seasonals to help with the snow cats. These three are --
they’'re locals who live in the valley. This year I could
only bring in one. 2aAnd for twelve snow cats, trying to
keep them going constantly, it was a little overwhelming,
us putting in 10-, 12-hour days six days a week.
Sometimes I’ve worked two weeks straight.

I really -- that’s just kind of the impact the
weather has on us. We can’t afford to bring these people
in. And they want us to do more. Usually I can keep one
or two, even during the summer. And this year, they’re -
- they're gone.

COMMISSIONER BROAD: Well, how is it that you’ve
determined that you can’t afford to bring those people
on?

MR. WOLCOTT: That’s just the way it comes down
with the budget. In fact, our budget disappeared when we
went through a December without any storms. We had a
budget, and the next thing you know, we didn’t have a
budget. We were trying to -- we couldn’t buy any parts
for the snow cats. We couldn’t afford the extra labor.

I'm not upstairs. I don’t know who makes these
decisions, but I just know that we didn’'t have a budget.
I couldn’t afford these parts, I couldn’'t do this, I

couldn’t do that, I couldn’t bring these people in that I
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was hoping to bring in. And that’s the bottom line. It
was a bad year.

MR. ROBERTS: Okay. Glenn, did you want to add
something to that or --

MR, KREIS: What -- what you were saving on the
snow cat, these things aren’t cheap machines. They’'re a
quarter-million-dollar machines. Parts -- we have Piston
Bullys -- they’'re from Germany -- Piston Bullys. Fuel
caps are $20, just for a fuel cap, plastic, shipped over
from -- and this is how we groom. We've got Bombardiers
-- they’'re in Canada -- and we’'ve got Piston Bullys and
Leitners and Pernoths. They’re from Europe, and they are
not cheap machines. The only other thing -- I think
Tucker’s still in business in Oregon, but that‘s mainly a
transport vehicle, not a grooming machine.

And so, no budget, no parts. And they’'re

‘hydraulic nightmares. I mean they are --

MR. WOLCOTT: They're all hydraulics.
MR. KREIS: -- very expensive to drive. So,

it’s expensive to keep each machine running.

We have a fleet -~ I don’t know any more -- are
on-line groomers are -- we have twelve, we’ve got four or
five to the snowboard park, we've got transfer -- we

probably have forty machines there, sitting around.
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MR. WOLCOTT: Yeah. We were putting them down.
I mean, nc parts, just -- they were just red-tagged for
the season. And towards the end, we lost two cats.

MR. ROBERTS: Tim, do you want to --

MR. BROADHAM: My name’s Tim Broadham. I work
at Mammoth in the personnel function.

I came to the industry five vyears ago from a
retail background, distribution background, here in
southern California. And I’'d never heard of exemptions
from the overtime law prior to coming to the ski
industry. I worked in retail warehouses, where we
routinely sent people home at seven and a half hours or
39-hour weeks and things like that, because we just
couldn’t afford to pay time and a half or double time for
people to stay on the clock.

And now that I‘m in the ski industry -- I
started out as a lift operator and worked as a snow
maker, worked in our bicycle park building bike trails
and such in the summer. And I'm very aware of how, in ny
first couple seasons, the management was very alert to
the budget these guys are talking about, because it’s a -
- it’s a pretty thin-margin business, and a lot thinner
than other businesses that I’'ve been in, anyway. &aAnd I

wasn't aware of that my first couple years.
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And in the past couple seasons, I‘ve been
working in the personnel function for Mammoth, and I'm
very aware of the issues associated with seasonal
workforce. It’s difficult to recruit, at Mammoth, for
instance, 1,800 seasonal people every vear we bring in.
And to be able to go through the kind of season that we
just went through, where we basically didn’t open the
resort for 45 days to the extent that we normally would,
we have to take some pretty drastic measures to keep
people around.

As an example, we had about 410 people in
employee»housing this year because housing’s an issue in
mountain communities. It’s a major -- major issue. We
served employee dinners for 44 nights straight, all
through December and January, for free for employees, and

we served almost 19,000 dinners for our employees, just

to have them stay on, because they were getting limited

hours. There just weren’t -- if the revenues aren’t
there, the guests aren’'t coming. Los Angeles, San Diego,
Santa Barbara people look at the weather report, and if
there’s no snow at Mammoth, they don’t drive five hours,
six hours, seven hours to Mammoth to go skiing because
there isn’'t any skiing. They don’t come to town. There

isn’'t any business in the town, so all of our employees
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don’t work. And as a result, they’'re still having to

incur costs for housing and kind of hanging in there

hoping that -- that, vou know, the snow will come any day
and they’re going to be able to get to work and -- and
have the experience they came -- came to our resort to
have.

So, we did some pretty drastic things, like the
employee dinners that I was mentioning, as an example.
And we just think -- at least, there are a number of us
who’'ve talked about this in terms of the budget
management ~~ that -- that overtime at 40 hours could be
a really significant change for our resort, similar to
what Glenn was talking about. 2and I don’t have the
experience he did, you know, ten years ago. But I'm
pretty convinced that the management of Mammoth will --

will see 40 hours as a limiting factor, and they will

»send pecple home at 40 hours as opposed to paying time

and a half, because the budgets just aren’t there. And
labor is a huge piece of our -- of our operation.

MR. ROBERTS: Qkay. I'd just like to say one
last thing, sort of globally. We -- we are ~-- for many -
- most of these communities, Mount Shasta, all the way
down through Lake Tahoe, Mammoth, Sonora, Big Bear Lake,

Wrightwood, we're kind of the economic engines for these
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communities. And so, it’s a struggle. It’'s a -- it’s a
very challenging business. I think all of us are in this
because of the lifestyle. We got into it because we like
the -- we like the industry, we like the people.

No one’s getting filthy rich. Wall Street’s
turned its back. For one company that went public at 18
is now between $1.50 and $2.00 a share. And so, you get
some idea that over the last two years, while the rest of
the world has taken off, the good o0ld ski industry has
kind of languished.

So, for us, it’'s an ecconomic issue, and we’re
trying to find that balance and make it right. And
that’'s why what we are proposing at the 48-hour and the
40 in the
-— in the summer, we think, is both a fair and a correct
approach.

COMMISSIONER BROAD: Mr. Roberts, you mentioned
that you had $300 million in sales. 1Is that including
yvear-round activities or just seasonal?

MR. ROBERTS: ©No, that’s ~- that‘s year-round,
from the ski resort, because some of them have a few
small ancillary activities. But that doesn’t -- most of
the resorts don’'t own their own hotels or -- they have

restaurants in the lodges, but it varies from place to
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place. But it’'s primarily the operations from the
running of the resort, not real estate or other kinds of
things.

COMMISSIONER BROAD: Okay. Well, let me ask you
this guestion. Let’s get into some of these issues here.
We have lots of seasonal industries in California, like
canneries, that have shorter seasons than you, that are
dependent on the weather and on crops and agriculture in
a way equally as dependent as you are, where we pay daily
overtime and have always paid daily overtime. And they
are the major employers in the communities in which they
operate in the Central valley. Aand those employees
depend on that overtime to get them through the rest of
the year. 2And it’s understood that that's what'’s
important about overtime, particularly for those seasonal
industries.

What's so different about the ski industry?

MR. ROBERTS: Well, for one thing, in most of
these industries you’ve mentioned, commissioner, they
don’t have the public showing up at nine o‘clock in the

morning. One of the great concerns that we have is

.safely preparing our mountains so that when people show

up -- it may have stormed all night or for three days or
whatever -- we have to -- we have a -- we have a
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tremendous safety reguirement to make our facilities safe
for the public.

If I'm a farmer, I don‘t have -- unless I’'ve got
people coming in to pick -- pick and buy my crops, I
don’'t have to deal with the public every morning on an
ongoing basis. And that’'s one of the big differences in
our industry, 1is the fact that we have to be ready for
the public on a daily basis. And most people in weather-
driven industries, they’'re kind of removed from the final
consumer a step or two.

COMMISSIONER BROAD: This Commission has
received, I would say, an unprecedented amount of
communication from just regular old employees in your
industry, and the Legislature received a lot of letters.
And these were not these canned letters generatéd by some

group or other; these were heartfelt personal letters

sent by hundreds of people in your industry, saying --

begging us to cover -~ to cover employees under the daily
overtime rule, that conditions are oppressive, that
employees are made to work at or near minimum wage, under
$7, $8, $9 an hour, whatever, to work weeks at a time
straight for 10, 12, 14 hours, sometimes without breaks
and meal periods, which you’re not exemptéd from -- so

I'd like to have you address that question. And
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probably, we’ve received more mail of that sort, where

it’s clear that it was not orchestrated and that people
very much felt this than in any other of the mounds of

communication we’'ve received since AB 60.

Do you have any comments on that?

MR. ROBERTS: Well, having not seen any of the
record, it’s hard for me to react specifically to that,
but the conditions are unigue.

And again, part of it is, with this tremendous
body of seasonal work -- and are these coming from
seasonal temporary workers, the seasonal people, or are
these coming from the year-round? There’s a real
difference, I believe, between these two different
elements. But they’‘re all necessary to work together to
make it work.

And we have, right now, the employment in our
industry, not just in California, but everywhere -- it’'s
almost globalized -- the fact that we have probably this
year about 1,000 young people coming in under these J-1
visas and working for 90 days, for the experience, for
the language, or whatever. And so, we have this
tremendous turnover within the resorts.

And so, I think there might be one -- it‘s hard

for me to react specifically without kind of generically
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COMMISSIONER BROAD: Well, tell me aboﬁt breaks.
Gentlemen, do you get breaks?
COMMISSIONER DOMBROWSKI: Gilve your names.
MR. WOLCOTT: Don Wolcott, Snow Summit. We get
two 15-minute breaks a day.
COMMISSIONER BRCAD: Two 50-minute breaks?
MR. WOLCOTT: 15-minute breaks.
COMMISSIONER BROAD: 15-minute breaks?

MR. WOLCOTT: Yes. And we get a 30-minute lunch

period.

COMMISSIONER BROAD: In a 10-hour day, a 12-hour
day?

MR. WOLCOTT: This is just a regular 8-hour day.
You get more breaks. It depends on if we’re working

really hard, we get more breaks. We get longer lunches
if we’'re working longer pericds of time. I mean, there'’'s
no one there cracking the whip. 1It’s -- it's -- all my
employees, including myself, are happy where we are, in
our part of Snow Summit, in the shop. It’'s -- really,
it’s a nice place to work. We get breaks. We get plenty
of time. There’s no pressure, except other than getting
the machines running, obviously.

But we -- we take our breaks. I have never
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heard of a complaint.

COMMISSIONER BROAD: Do the rest of you want to
comment?

MR. JOHNSTON: Kevin Johnston, Dodge Ridge. We
get breaks on a regular basis, one, you know, 15-minute
break in the morning and afterncon, and lunch. The only
time we wouldn’t get a break, say, if a lift was down and
you had 200 or 300 people hanging out on a lift and it
was snowing. And, you know, our priority is to get that
lift going. So, that would be the only case where we --
you know, we might work through our break period, for the
safety of the public..

COMMISSIONER BROAD: Okay. Let me ask this

question about the safety of the public and hours. You

folks are operating some pretty heavy equipment. I have
a concern with this, again, since -- especially given
some of the correspondence we received -- people

operating heavy equipment that the public’s dependent on
getting very tired, working very long hours. I'm
concerned that fatigue could compromise safety.

We received letters from people on the ski
patrol, who, obviously, have a very significant safety
function, who seem to be working very long hours at

straight time.
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And I'm wondering what your thoughts are about
whether you, for example, would think if some of these
hours were reduced. Let’'s assume that you didn‘t lose
any compensation, but that some of these hours were
reduced. It might make you less tired, more alert on the
job.

MR. JOHNSTON: Well, in a way, I think it -- of
course, it might, but since, in our area, there’s me and
one other persocn, actually, that knows all the little
things that goes on the lifts, the little idiosyncrasies,
it’s kind of -- you know, one of us has to be there, no
matter what, because there’s nobody else. And you can’t
just train somebody overnight to know all these little
things on the 1lift.

So, you know, there’s times when you do have to
put a lot of hours in, and maybe you’‘re not ~-- you’re not
as sharp as you would be if you had less hours. But in
the long run, it’s better that you‘re there than not
there. You’d best have someone there that knows -- knows
what‘s going on.

COMMISSIONER BROAD: COkay. Thank you.

COMMISSIONER DOMBROWSKI: No guestions?

Thank vou.

MR. ROBERTS: Thank you.
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COMMISSIONER DOMBROWSKI: Pam Mitchell,

AUDIENCE MEMBER: {(Not using microphone) She’ll
be right back.

COMMISSIONER DOMBROWSKI: Marcie Berman, and Tom
Rankin.

Is there anybody else who wanted to talk about
the ski industry?

COMMISSIONER DOMBROWSKI: You’ve got to identify
yourself for the recorder.

MS. MITCHELL: I'm Pam Mitchell. I'm a Mammoth
Mountain seasonal ski area employee, and I'm also an
employee of Von’'s in Mammoth Lakes -- that‘s my second
job
-~ although I'm temporarily on disability because of an
injury at Von’s, not at the ski area.

And I‘m here tcday because of my concerns about

California Mammoth ski resort exemptions which allow them

to work us 56 hours a week before they pay overtime. And
I feel that this is a very unjust exemption, a very
unjust law.

I hope you’ve all had a chance to read these.
These are letters from employees stating how they feel
about this exemption and how it‘’s affected them over the

last twenty years and how it'’s impacted them directly.
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And I think one of the important things, in reading all
these letters from these employvees, is to realize that
these are individuals. These are people who've lived and
worked in Mammoth Lakes for ten, twenty, thirty years,
and these people have made a career out of the ski
industry, whether they are on cat crews, ski patrol, ski
instructing, housekeeping individuals, people in the
restaurants and bars, people working in the summer
activities that go on. But these are people who live and
work in Mammoth Lakes on a year-round basis. These
letters are representative of over 200 people that I‘ve
spoken with directly and personally and on a regular
basis. They’'re representative of last year and this
year.

They’re -- the seasonality, the snow falling and
the snow not falling, does affect our business. But the
conditions remain the same every year in Mammoth. Last
year the complaints about working long hours many days in
a row without being paid overtime was the exact same
thing last year. And last year we had snow at a
reasonable time. It does fluctuate.

The overtime, whether -- we work overtime
whenever we work. And we‘re not asking for something

special when we’re not working. What we’re asking for is
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overtime when we do work these long hours. If there’s no
snow, we're not asking for anything. If there’s no work,
we’'re not asking for anything. We’'re asking that we be
treated the same as the rest of the California employees,
and that when we work these long hours and many days in a
row, that we are compensated for our efforts.

At one time, maybe the perspective was, back
when this exemption came in -- I don’'t know why it came
in -- but twenty years ago when this exemption came in,
maybe the perspective was that we were all a bunch of ski
bums, a bunch of ski kids, or we were just college
students out on a break, you know, having a fling for the
winter. But I’'m asking you to look at what the situation
is now and how, over these years, how this exemption has
affected us economically and socially.

It’'s always been difficult to make a living, at

least in Mammoth Lakes. I don’'t know about the other ski

resorts. We're isolated. There’s not a lot of employers
to choose from. Aand our jobs are real important to us.
Pecple involved in this type of work do love what they’re
doing. There are many, many dedicated employees. They
love the mountains and the skiing and braving the
elements, And they have been very willing to do with

very little in order to work at the ski area and in order
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to keep thisg lifestyle going.

It’s been -- in the last couple years, Mammoth
Mountain ski area has formed some type of -- they’ve
combiﬁed in some way with InterWest, which is a major ski
developer in the country. And as a result of that, the
rents and property values have gone up so drastically.
And where we were having a hard time making it before,
we’re having -- we’re not surviving there now. Many of
us, if we -- depending -- this overtime could make a
difference for us in how we’'re able to maintain.

I think it’s important for us employees for you

to realize that these are careers. There are seasonal
people who come in every season. I don’t know the exact
number, but my estimate is that there’s 800 -- minimally

800, to 1,000 people who work at the ski re;ort year
after year and live in the town of Mammoth Lakes.

The ski industry is a booming business. The ski
industry is a booming business all over the country and
in other countries. Since the merger with InterWest and
looking at the development of resorts, it’s a growing,
huge business, and it employs ~-- can‘t even imagine how
many people it employs, people who are dependent on that.
And our employees, some of these employees, have been

here ten, twenty, thirty years, have come to depend on
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Mammoth Mountain ski area for their living. There is --
there are not other places to go if you are not making
wages there. You don‘t just leave your job, you have to
leave your town and the community that you’'ve been living
in. It’s real small and isolated.

Things are going up at an incredible rate. TIt’s
just appalling, on how much the rents are going up and
how everything is rising. Our wages haven't risen, and
we have not been receiving overtime. It’s created a very
low-income group of people for a large part of our
population.

Our permanent population is approximately 5,000
people a year, and it goes up in the winter. And, of
course, I guess, on a weekend it goes up to 30,000, the
temporary people that come in. And when business is
booming and we have this income and these people come in,
we're just asking that we be paid overtime for these long
hours. |

I think that -- to finish up -- and what we're
asking is that we be treated like the rest of California
employees and be paid overtime and be rewarded for when
we do put in long hours.

And T think, last, I want to point out -- T

mean, maybe this is a known, but we work without a
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contract. We have no contract. And in our employee
manual, it states, of course, that we’'re -- you know,
we’'re at-will, we can be terminated at any time, with or
without reason. But -- and maybe this is in all
contracts, but I want to point it out to you, that in ocur
employee manual, that it states that the company reserves
full discretion to modify, add, or delete any provisions
and policies of this manual, at any time, without notice,
and that we are always living on -- on an edge, partly
because of weather, but this is not all due to weather.
This is due to other things besides this weather.

And probably you may be hearing from more
people. It‘s a very courageous thing for people to stand
up or write letters because for years we have been
threatened with having our hours cut, for various
reasons. And this is just one -- one of those reasons.

COMMISSIONER BROAD: Excuse me. I think you can
rest assured that anybody who communicates to this
Commission and is retaliated against will be protected.

And I'm sure that the industry will never do a thing like

that.

MS. MITCHELL: Thank you.

COMMISSIONER DOMBROWSKI: I have a question.
What is -- in your correspondence, one of the articles
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has you listed of the “Mammoth employees organization.”
What 1is that?

MS. MITCHELL: I started a Mammoth emplovee
organization a couple years ago and was having a really
hard time making it in Mammoth, making a financial living
in Mammoth. I have a couple children I'm raising there.
No matter how many hours I worked, it d