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California’s death penalty scheme does not
violate constitutional equal protection by
providing death-eligible defendants fewer

safeguards than non-capital defendants receive.....

International standards do not establish that
california’s use of the death penalty was

improperly imposed upon appellant........................

Appellant’s death sentence should not be disturbed on
the basis of cumulative prejudice
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In the Supreme Court of the State of Califarnia

CAPITAL CASE
Case No. S045423

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff and Respondent,

V.

EDGARDO SANCHEZ-FUENTES,

Defendant and Appellant.

STATEMENT OF THE CASE

Appellant and codefendants Jose Contreras and Benjamin Navarro
were Chafged by the Los Angeles County District Attorney in a 40-count
second-amended information filed on September 14, 1994, following a
preliminai’y hearing, with crimes related to seven separate incidents
that oécufred, respectively, on December 31, 1991 (Outrigger Lounge),
April 18, 1992 (El 7 Mares Restaurant), April 28, 1992 (Buenos Aires
Mercado), May 4, 1992 (Woodley Market), May 17, 1992 (Restaurant Casa
Gamino), May 22, 1992 (Ofelia’s Restaurant), and May 29, 1992 (George’s
Market).! (7CT 2005-2042; 10CT 2986.)

The December 31, 1991 (Outrigger Lounge) charges were as follows:
(1) second degree robbery (couﬁts X [victim Margaret Tucker], XI [victim
Eugene Engelsberger], XII [victim Praneet Gallegos], XIII [victim Jeanette
Luettjohann], XIV [victim Marjorie Livesley], XV [victim Lois Skinner],

! Appellant and codefendants Contreras and Navarro were all
charged with the same crimes, except that Navarro was not charged with
counts VI through IX, and XXXVII through XL.



XVI [victim Robert Lehman], XVII [victim Walter DeWitt]; Pen. Code,’
§§ 211, 12022, subd. (a)(1), & 12022.5, subd. (a)); and (2) assault great
bodily injury and with deadly weapon (victim John Tucker) (count XVIII;
§§ 245, subd. (a)(1), 12022, subd. (a)(1), 12022.5, subd. (a)). |

The April 18, 1992 (El 7 Mares Restaurant), charges were for second
degree robbery (cbunts XV (victim Nelson Hernandez), XVI (victim Lupe
Guizar), & XVII (victim Rene Aguilar); §§ 211, 12022, subd. @)(1), &
12022.5, subd. (a).)

The April 28, 1992 (Buenos Aires Mercado) charges were for second
degree robbery (counts XIX [victim Paul Rodriguez], XX [victim Cecilia
Rodriguez]; XXI [victim Arturo Flores], XXII [victim Dario De Luro],
XXTI [victim Manuel Rodriguez] & XXIV [victim Magdalena Urrieta];
5211, 12022, subd. (a)(1), & 12022.5, subd. (a).

The May 4, 1992, charges (Woodley Market) were for special
circumstances murder [victim Lee Chul Kim] (count VI; §§ 187, subd. (a),
12022, subd. (a)(1), 12022.5, subd. (a), & 190.2, subd. (a)(17)) and
attempted second-degree robbery (counts VII [victim Lee Chul Kim], VIII
[victim Guillermo Galvez], and IX [victim Eduardo Rivera];‘§§ 664/211,
12022, subd. (a)(1), & 12022.5, subd. (a)(1).)

The May 17, 1992, charges (Restaurant Casa Gamino) were as
follows: (1) assault with great bodily injury and with a deadly weapon
(counts XXVIII [victim Armando Lopez], XXXI [victim Maricella M.];
§§ 245, subd. (2)(1), 12022.5, subd. (a), & 12022, subd. (a)(1); (2) second-
degree robbery with firearm allegations' (counts XXVIX [victim Armando
Lopez], XXXII [victim Maricella M.], XXXIV [victim Javier Lopez],

2 All further statutory references are to the Penal Code unless
otherwise stated. :



XXXV [victim Esequiel Flores],? & XXXVI [victim Arturo Lopez];
§§ 211, 12022, subd. (a)(1), 12022.5, subd. (a); and (3) assault with stun
gun or Taser (victim Armando Lopez) (count XXX [victim Armando
Lopez], & XXXIII [victim Maricella M.]; §§ 244.5, subd. (b), 12022, &
12022.5, subd. (a).) _

The May 22, 1992, charges (Ofelia’s Restaurant) were as follows:
(1) assault great bodily injury and with a deadly weapon (counts XXXVII
[victim Juan Saavedra], XL [victim Ofelia Saavedra]; §§ 245, subd. (a)(1),
12022.5, subd. (a), & 12022, subd. (a)(1)); (2) attempted second degree
robbery (count XXXVIII [victim Juan Saavedra]; §§ 664/211, 12022,
subd. (a)(1), & 12022.5, subd. (a)); (3) second degree robbery (count
XXXIX [victim Obdulia Garcia]; §§ 211, 12022, subd. (a)(1), & 12022.5,
subd. (2).)

The May 29, 1992, charges stemming from the George’s Market
incident were as follows: (1) the special-circumstances murder of a peace
officer (victim Officer John A. Hoglund) with firearm allegations (count L
§ 187, subd. (a), 190.2, subds. (a)(3), (a)(5), (a)(7), & (a)(17), 12022, subd.
(a)(1), & 12022.5, subd. (a)); (2) second-degree robbery with firearm
allegations (counts II [victim Linda Park], III [victim Tom Park], IV
[victim Gumersindo Salgado]; §§ 211, 12022, subd. (a)(1), 12022.5,
subd. (a)); and (3) attempted willful, deliberate, premeditated murder

3The information alleged the victim to be Esequiel Lopez. The
prosecutor and trial court corrected the error during trial. (14RT 2219-
2220, 2260; 15RT 2370.)

* Count 1 was alleged to have occurred on or about May 4, 1992.
However, as set forth below in the statement of facts, the trial evidence
showed that it occurred on May 29, 1992, and the court allowed mid-trial
amendment of the information to reflect the correct date (SRT 1241).



(victim Enrique Medina) (count V; §§ 664/187, subd. (a), 12022, 12022.5,
subd. (a)(1).

Appellant and his codefendants pleaded not guilty and denied all
special allegations. (IRT 16-17; see also 9CT 2410-2411.) Their joint
guilt-phase trial was by jury. (10CT 2997.) After all parties rested and on
the People’s motion, the court struck the allegation that the attempted
murder in count V (victim Enrique Medina) was premeditated and
deliberate. (11CT 3057.)

Appellant was convicted on all counts except counts VIII and IX.-
Personal firearm use allegations were found true against appellant on all
remaining counts except XVIII, XIX, XXXV, XXXV, XXXIX, and XL.
(11CT 3159-3298; 12CT 3300-3406, 3408-3457.)

A joint penalty-phase trial was held. The jury found the death penalty
should be imposed upon appellant as to counts I and VI. (12CT 3508-
3509.) The jury could not reach penalty verdicts as to codefendants
Contreras and Navarro, as to whom the trial court declared a penalty-phase
mistrial. (12CT 3494, 3518.) The trial court sentenced appellant to death
on counts 1 and VI (12CT 3598; see also 12CT 3613-3621 [Death
Warrant].) The court imposed, as to the remaining counts, a total
determinate term of 54 years and six months. (12CT 3598-3599.)
Codefendants Contreras and Navarro were each sentenced to life in
prison without the possibility of parole, plus determinate sentences of 50
years and 10 months (Contreras) and 44 years and eight months (Navarro).

(12CT 3600-3603

5 Codefendants Navarro and Contreras were also convicted as
charged, with minor exceptions not relevant here.
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STATEMENT OF FACTS

Appellant, codefendants Navarro and Contreras, and several other
uncharged persons committed a series of violent gunpoint takeover
robberies of markets, restaurants, and a bar over a five-month period during
which customers and employees were robbed and assaulted, market-owner
Lee Chul Kim was shot and killed, and Maywood Police Officer John
Hoglund, who responded to a silent alarm during the George’s Market
Crimes, was shot and killed. Appellant and his codefendants were

identified and captured within days of murdering Officer Hoglund.

A. Guilt Phase Prosecution Evidence — Case-in-Chief

1. The Outrigger Louhge Crimes of December 31, 1991 —
Counts X Through XVIII

During 1991, the Outrigger Lounge, which was owned by Jeanette
Luettjohan and her husband, was located on Laurel Canyon Boulevard
near Sheldon Street in Sun Valley. On December 31, 1991, by around
8:15 p.m., the lounge was “pretty full,” containing around 30 or more
people, many of whom were regular customers. Among those present were
Jeanette Luettjohan, Walter De Witt and his wife Janet De Wit and their
neighbors “Art” and “Lisa,” Anne Pickard and her boyfriend Dennis
“Duke” Sorenson, Margaret ‘Tucker and her husband John Tucker,
Eugene[sic] Englesberger and his girlfriend Praneet “Patty” Gallegos,
Marjorie Livesley and her friend Lois Skinner, bar waitress Barbara
Salazar and her boyfriend Jose Rodriguez, and bartender Robert Lehman.
(12RT 1933-1934, 1937; 13RT 1968-1969, 1973-1974, 2011-2013, 2033-
2034, 2056-2057, 2074-2075, 2102-2104, 2123, 2133-2135; 16RT 2604-
2605.) Pickard and Sorenson, the Tuckers, Englesberger and Gallegos, and

Livesley and Skinner all sat at cocktail tables or at the bar, toward the front



portion of the lounge. (12RT 1902-1905, 1907, 1920; 13RT 2033-2034,
2056-2057, 2074-2075, 2123; 16RT 2605.)

a. The Crimes

Anne Pickard and Dennis Sorensen shared drinks while sitting at their
barstools before Pickard walked to the restrooms that were located near the
back of the lounge. (12RT 1905-1906.) Dennis Sorensen remained at
their table by the front door. He saw a male enter the lounge, jump over the
top of the bar, and “h[o]ld up the bartender,” who was Robert Lehman.
(13RT 2135.)% Sorensen saw a man holding a sawed-off sho;gun pointed
at Sorensen’s torso. In English, the man demanded Sorensen’s money —
Sorensen }cornplied and handed over around $300 and his wallet.
(13RT 2133-2136.) The robbers demanded Sorensen’s jewelry. Sorensen
begged to keep his wedding ring, but the robber said, “You give it to me or
I’1l shoot your f**king finger off.” (13RT 1975.) Sorensen complied, then
lay underneath one of the tables. (13RT 2136.)

Marjorie Livesly, sitting with Lois Skinner, realized that a robbery
had begun when a man ran into the Outrigger holding something, then two
other men ran in behind him. Two of the men ran to the back of the bar.
One of the three men yelled for everyone to lie down on the floor, and
pounded on the bar with something that sounded metallic. Livesly and
Skinner lay on the floor. A robber who had stayed in the front of the bar
and was armed with a black revolver took Livesly’s and Skinner’s purses.
(13'RT 2075-2079.) He also yanked Livesly’s bracelet from her wrist.
Another robber walked up to them and grabbed a chain that Skinner had

around her neck and demanded Livesley’s money. She responded that it

¢ Sorensen thought that man had a revolver, but understood he was
wrong. (13RT 2135.)



was in her purse, which she had given to the robber who was by the front
door. (13RT 2077-2078.) '

Praneet Gallegos and her boyfriend, EugeneEnglesberger, were sitting
at the bar when Gallegos observed two men with a rifle and a handgun,
respectively, enter through the front door. Two other robbers were with
them. (16RT 2604-2606.) Englesberger testified that he looked toward the
front door of the lounge and saw a man with a full-sized shotgun.
Englesberger saw a second man, armed with a handgun, jump over the bar.
(13RT 2056-2057.) A third man, speaking broken English and armed with
a “gray, chrome” automatic handgun, demanded Englesberger’s wallet and
jewelry. (13RT 2058-2059, 2061.) Englesberger handed over his wallet
containing $40, and his diamond ring and watch, but was unable to unclasp
his bracelet; the man ripped it from Englesberger’s wrist. The same man
took jewelry from Gallegos, who handed those items over pursuant to the
gunman’s demands. The robbers then told Eﬂglesberger and Gallegos to
lay on the floor. (13RT 2059-2061; 16RT 2607-2608.)

Meanwhile, according to bartender Robert Lehman and owner
Jeanette Luettjohan, a man holding what appeared to be a sawed-off
shotgun with a pistol grip jumped over the bar and landed on Lehman,

lknocking him 6ver. The gunman, speaking broken English with a
| Hispanic-accent, ordered Lehman and Luettjohan to get on their hands and
knees, and said the gunmen were “not kidding.” Lehman and Luettjohan
complied. (13RT 2011-2013, 2017, 2104-2106.)" Luettjohan could hear

7 According to bar waitress Barbara Salazar, a man holding a
“square” handgun jumped over the bar and said, “This is a holdup.” The
handgun looked like a black nine-millimeter handgun in evidence as
People’s Exhibit 282. (13RT 1970.) That robber was taller than the one
with the rifle. The handgun robber said, “This is a holdup.” (I13RT 1969-
1970, 1992-1993.)



glass breaking while lying on the floor. She heard one lady ask to be able
to keep her car keys. (13RT 2106-2107.)

According to waitress Barbara Salazar, her boyfriend, Jose Rodriguez,
did not speak English and did not understand the robbers’ commands. One
of the robbers threw Rodriguez and “Jeffrey” to the floor, and called
Rodriguez mean names. (13RT 1973-1974.) Salazar heard the robbers tell
Jeanette Luettjohan to lie down. (13RT 1977.) Elderly people sitting at a
booth started to cry. The robbers said to “shut up.” (13RT 1974.) One of
the robbers used his gun to knock over glasses that were on the bar.
(13RT 2062.) |

John Tucker realized a robbery was occurring when a man jumped
over the bar, “took over” the bartender, and someone yelleh, “Hit the
f*king floor.” (13RT 2123-2124.) Margaret Tucker realized a robbery
was occurring when, following an exclamation of, “What is this?” by John
Tucker, she turned, and saw a man with a firearm pointed at her forehead at
close range, around a foot and a half away. The man, speaking English,
ordered Margaret to get on the floor. She complied, as did other customers
who also were told to lay on the floor. (13RT 2034-2035, 2040.) John
Tucker apparently did not respond quickly enough — one of the robbers
struck him with thé butt of a shotgun, breaking two ribs. (13RT 2124,
2127; 16RT 2607-2608.) John Tucker went to the floor, covered his
wife to protect her, and said “a little prayer.” (I13RT 2036-2037, 2124,
2129.) He made it a point to not look around in order to keep them safe.
(13RT 2129.)

Once on the floor, Margaret Tucker could see underneath the bar.
She heard someone jump over the bar, then saw feet land on the floor and
the bartender’s feet placed before the cash register. Then Margaret Tucker
saw feet moving, “going out toward the back, like they were going to the

other room in the back.” The robbers ordered the customers to remove
8



their jewelry. The ladies in the bar were upset; one became hysterical.
Margaret heard the robbers ask John Tucker if he had any money. He said
he did not have a wallet, and told the men to take Margaret Tucker’s purse.
(13RT 2036-2038.) Margaret Tucker’s purse, which contained her wallet
and $300, was on the bar stool next to her. It was gone when she got up.
The men also took jewelry from her. (13RT 2038, 2124.) None of John
Tucker’s personal property was taken. (13RT 2124.)

Meanwhile, the gunman who had jumped over the bar took from
bartender Robert Lehman at gunpoint his wallet (which contained $125),
money clip, and wristwatch, ordered him to open the cash register, then
told Lehman to lay down again, and for bar waitress Salazar to join him.
(13RT 1970, 2013-2017.) According to Salazar, the robber with the rifle
stood watch in front of the jukebox while the other fobber was behind the
bar. (13RT 1995-1996.) The man with the rifle used it to break some
glasses at the end of the bar. (13RT 1971.)

The gunman behind the bar pulled the cash drawer from the register,
removed around $410 in cash from it, then dropped the drawer on
Lehman’s head. (13RT 2014-2017.) Then the man, with his firearm
touching Lehman’s back, ordered Lehman to take him to the “rest of the
money.” (13RT 2017-2018.) They walked toward the office from the bar
area. Lehman observed another man in the bar, standing at the office door
by the pool table with what appeared to be a silver or chrome .45 automatic
handgun. (13RT 2021, 2024.) That man, who appeared to speak English
well, looked at Lehman and asked where he was going. The robber taking
him to the office said that was where they were going. (13RT 2021-2022.)
Lehman led the man to the floor safe there, opened it, and following the
man’s directions, handed him the contents of the safe, approximately $795.
(13RT 2018-2019, 2022.) Waitress Salazar heard the robbers in the back

room where the safe was kept, and the sound of coins rolling around. .
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(13RT 1977.) The robber ordered Lehman to return to the bar area, and to
lie down in front of the pool table. When he did so, Lehman saw that
everyone else was already on the floor. (13RT 2020-2022.)

Meanwhile, while playing pool with “Art,” Walter DeWitt noticed a
man standing by them holding a revolver, watching everyone. Walter
heard “a whole bunch of ruckus,” then other men were walking through the
bar, demanding that people there hand over their valuables and lay on the
floor. There appeared to be five robbers. They spoke rhostly in English,
with a Hispanic accent. One robber appeared to be Asian. One robber
appeared to have a sawed-off shotgun. Walter mostly watched the gunman
near the pool table since he was the one keeping an eye on the people in
that area. The robbers were taking property from the people who were
lying on-the floor. The man by the pool table with the revolver took
Walter’s watch and wallet from him at gunpoint. Walter never got his
property back. (12RT 1935-1939.)

Meanwhile, after usiﬁg the restroom, Pickard walked around half of
the way down the hallway that led back to the barroom area where she and
Dennis Sorensen had a table, and saw that everyone in the lounge was lying
on the floor. Then she noticed that a man was standing in the middle of the
walkway between the bar stool area and some tables, holding what Pickard
thought could be a shotgun, although she was not knowledgeable about
firearms. Pickard froze for a minute, then heard a young woman say,
«Please don’t take my keys, you can have everything else.” (12RT 1906-
1909.) Pickard backed up and returned to the bathroom. (12RT 1909,
1917.)

The robbers eventually left the Outrigger Lounge. (13RT 2077,
2079.) Once he could no longer hear the robbers’ voices, bartender
Lehman stood up. Jeanette Luettjohan called the police. (13RT 2023,

2110-2111.) When the robbers left and he stood up, Sorensen realized that
10



Pickard was not at the bar. Sorensen called out for her before other
customers told him to be quiet. (13RT 2107-2108, 2136.) Pickard heard
Sorensen calling for her, left the bathroom, and saw that the people in the
bar were getting up off the floor, talking, appearing “frantic.” (12RT 1909-
1910.)

The robbers stole the cash in the cash register, the day’s rebeipts, and
their backup cash. Jeanette thought they had lost around $1,600, roughly,
but could not be sure because they did not have a count for the evening’s
take, and she did not know what the day shift had taken in. They also lost
around $125 worth of prepared food that was intended for the patrons to eat
that evening. (13RT 2108-2109.) |

b. _Witness Identifications

Margaret Tucker saw three men during the robbery — the one who
held the gun to her head, the one who jumped over the bar, and “the other
one that was the real quick one.” She saw three men run out from the
Outrigger after the robbery. According to Margaret Tucker, the man who
jumped over the bar had a rifle of some sort, or a shotgun. The man who
held a firearm to Margaret’s head had a handgun. The third man also had a
“long gun” of some kind. (13RT 2038-2040.) The man who pointed a gun
at Margaret Tucker’s head, with certainty, was codefendant Navarro.
(13RT 2041; see also 13RT 2043-2050, 2052.) John Tucker thought that
possibly four or five men were involved, and  possibly a short woman
with “shorter hair” who appeared to be half-Hispanic and half-Asian.
(13RT 2125-2126, 2128-2131.) John Tucker could not identify anyone in
the courtroom as being oﬁe of the robbers. (13RT 2125.)

Walter De Witt spoke to responding police officers after the robbers
left, but did not give them a description of the men he saw. (12RT 1939,
1948.) According to De Witt, the robber who stood by the pool table with a

11



revolver and who took De Witt’s watch and wallet from him was Contreras.
(12RT 1939.) De Witt later identified Contreras By photogréph, in a live
lineup at the county jail, and at the preliminary hearing. (12RT 1939_
1941)) De Witt was 100 pércent certain, “absolutely positive,” as he
testified that Contreras was the robber he saw. (12RT 1942, 1951.) At
trial, De Witt did not remember what the man with the shotgun looked like,
and thus could not respond to the question by appellant’s attorney whether
appellant looked like that man. (12RT 1948.)

At trial, Barbara Salazar identified Navarro as one of robbers, the one
“with the rifle. He was taking jewelry and purses from the ladies, and
orderiﬁg them to lie down. (13RT 1971-1972, 1987-1988.) Navarro was
“actually ripping them off their necks.” (13RT 1972.) Navarro was the
robber who threw both Jose Rodriguez and “Jeffrey” to the floor, and
called Rodriguez mean names. (13RT 1973-1974.) Salazar based her
identification of Navarro on his height and facial features. (13RT 2008.)
Navarro had the rifle, and he dangled stolen purses from the rifle while he
acted as ‘a lookout by.the front door. (13RT 1980-1981, 1983.) Salazar
identified Navarro in court as the robbér with the rifle. (13RT 1980-1981.)
On July 18, 1992, Salazar viewed a photographic lineup. (13RT 1978.)
She identified a photograph of appellant as looking similar to one of the
robbers. (13RT 1980, 1983.) Salazar did not know what appellant did
during the robbery. (13RT 1984.) Salazar was unable to identify anyone at
live lineups conducted at the county jail. (13RT 1980.) Salazar saw a total
of four robbers leave as the robberies ended, but only saw two during the
robberies. (13RT 1977, 1988.)

Eugene Englesberger spoke to police the night of the incident and
told them what happened. He described the robbers as Hispanic, and said
that one had a thin mustache. (13RT 2066-2067.) Englesberger was not

certain enough to make an in-court identification of any of the robbers.
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(13RT 2062-2063.) However, on June 29, 1992, Englesberger -identiﬁcd a
photograph of a person as possibly depicting the robber who took his
jewelry. (13RT 2064, 2069.) Englesberger was unable to identify any
suspects during a live lineup at the county jail. If appeilant, Navarro, and
Contreras were the robbers, their appearances had changed after the
robberies. Englesberger was not excluding appellant and his codefendants,
but just saying that he could not identify anyone. (13RT 2070;2073.)

Jeanette Luettjohan later viewed photographs of appellant, Contreras,
and Navarro, and did not select any ‘of them as possible suspects. The only
person whom she “saw best” was the person with the shotgun who jumped
over the bar. Luettjohan did not think that appellant, Contreras, or Navarro
were that person, but she could not be sure. (13RT 2114-2115.) Luettjohan
was not able to identify anyone because she did not get a good look at the
robbers. (13RT 2109-2110.)

The only robber Dennis Sorensen thought he might be able to
recognize was the one who jumped over the bar, but Sorensen did not see
anyone in the courtroom who looked like that person. (13RT 2136-2137.)
However, on June 29, 1992, Sorensen viewed a photographic lineup and
selected Contreras’s photo as depicting the person who went over the bar.
However, Sorensen testified at trial that he was not certain at the time,
and that he indicated he would need to see that person in person to be
certain. (13RT 2137-2139.) Sorensen, who had four or five drinks before
the robbery, was not 100 percent certain, so he did not want to identify
anyone in court. (13RT 2141-2142.)

Praneet Gallegos identified appellant at trial as the robber with the
shotgun. (16RT 2608-2609.) Appellant was in the bar, pointing his gun at
people, telling them to take out their jewelry. (16RT 2609.) Before trial,
Gallegos identified appellant in a photographic lineup, although on one

occasion she did so while indicating she was “not sure.” (16RT 2609-
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2613.) Gallegos did not know how to answer the question of whether she
was certain appellant was one of the robbers, but she thought he was.
(16RT 2614.) As she looked at appellant in the courtroom, Gallegos was
“not sure” appellant was one of the robbers. (16RT 2617.)

The man Anne Pickard saw when she first exited the bathroom
had a “Beatle style haircut,” and wore jeans and a short jean jacket.
(12RT 1910.) In the courtroom, Pickard identified appellant as the gunman
whom she had seen holding a shotgun. (12RT 1910-1911; see 12RT 1906-
|
unobstructed, and well-lit view of appellant in the bar during the robberies.
(12RT 1911.) _

Pickard thought that she had given the police a description of the
gunman she had seen. (12RT 1911-1912.) On June 29, 1992, Los Angeles
Police Detective Ray Hernandez showed Pickard photographs in an effort

1909.) The events were still fresh in Pickard’s mind, and she had a clear,

to identify suspects. Pickard identified a photograph of appellant in
position number four as the suspect she had seen in the lounge. She did
not identify photos of Contreras (position number one) or Navarro (position
number three) in the photographic lineup she viewed. (Peo. Exhs. 188-189;
12RT 1912-1913.) Pickard then attended a live lineup at the county
jail where she viewed six men. Pickard again identified appellant.
(12RT 1913-1914.) Pickard did not identify any other suspects, and had
not seen any other robbers during the robbery. (12RT 1914.) Pickard also
identified appellant at the preliminary hearing in this matter. She was
“positive” in her trial identification of appellant. (12RT 1915.) Pickard
thought that the entire robbery lasted just a few minutes. She did not hear
anyone screaming or yelling during the robbery. (12RT 1916.)

On July 7,1992, Marjorie Livesley viewed a photographic lineup and
made a tentative identification of a suspect, but found it hard to identify

the robbers from the photos. She also made an identification at the live
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'lineup at the county jail, and identified suspects at the preliminary hearing.
(13RT 2079-2080.) At trial, Livesly identified Contreras as the robber who
entered the bar, ran to the back, then demanded her money after she had
given her purse to another robber. (13RT 2081, 2096.) She also identified
Contreras as the robber who ripped the necklace off of Skinner’s neck.
(13RT 2096.) Livesley also identified Contreras at the preliminary hearing.
(13RT 2087.) She was “pretty certain” of her identification. (13RT 2098.)
The person who had the shotgun was around five feet, eight or nine inches
tall. She described the man with the shotgun as wearing a watch cap and a
bulky jacket. (3RT 2090.)

When Livesly attended the live lineup at the county jail, she told
the detectives that she recognized a piece of her jewelry that was recovered,
a bracelet. (13RT 2084.) She identified a bracelet in court at trial as
“similar” to her stolen bracelet. (Peo. Exh. 136B; 13RT 2088, 2091.) Ona
photographic lineup, Livesley selected photographs of Navarro and
Contreras. (13RT 2084-1087.) She also picked Contreras during a live
lineup. (13RT 2088.) When Livesly identified Contreras at the preliminary
hearing, she did so with 35 percent certainty. (13RT 2095.)

2. The El 7 Mares Restaurant Crimes of April 18, 1992 -
Counts XXIV Through XXVII

During April 1992, the El 7 Mares Restaurant was located on Whittier
Boulevard in Los Angeles. Present there on the evening of April 18, 1992,
among others, were manager Magdaleno Urrieta, security guard Rene
Aguilar, waitress Lupe Guizar, and patrons Nelson Hernandez and his wife
Cecilia. (5RT 2496; 16RT 2620-2621, 2667, 2572-2573.) According to
waitress Lupe Guizar, there were probably around six or seven employees

working that night, including the manager and security guard, and there
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were between eight and 15 customers in the restaurant that evening.

(16RT 2629.)

a. The C>rimes

Around 8:00 p.m. on April 18, 1992, according to security guard Rene
Aguilar, two men walked into the EI 7 Mares Restaurant and were seated.
One wore green pants and a flowered shirt. The other may have worn a
black shirt and dark blue pants. Shortly thereafter, another two men
entered and walked through the dining room, followed by another two men.
(16RT 2572-2576.) Waitress Lupe Guizar, who was sweeping by the back
door of the restaurant, also observed two men enter the restaurant and sit
down as if they were customers intending to order food. Guizar observed
other men enter who appeared suspicious because they wore long coats.
(16RT 2620-2621.) Nelson Hernandez and his wife Cecilia entered the
El 7 Mares-Restaurant for dinner around the same time. (SRT 2496.) They
were seated and given menus. (15RT 2497, 2501, 2518.)

In the front of the restaurant, one of the last two men who entered
- produced a shotgun and told the first two men who had entered to “Take
care of the guard.” (16RT 2576-2577.) Waitress Lupe Guizar saw the first
two men who had entered stand up, walk to where the security guard
was, and “gfe]t a hold of him” at gunpoint. (16RT 2575-2576, 2621-2623.)
Nelson Hernandez also observed two men i)oint guns at the security guard,
whom they disarmed. One of the two men was wearing a black shirt with a
polka dot design of some kind. (15RT 2497.) The robbers took security
guard Aguilar to an area by the refrigerator, where they held a gun on him.
When Aguilar turned around, one of the robbers, the one wearing the black

shirt, hit Aguilar on the chest with a gun. The men took Aguilar’s baton,
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gun, and handcuffs,® then brought Aguilar to the kitchen, where he and
others had to lay face down on the floor. (16RT 2577-2578.) The rest of
the robbers “took care of” the other customers, making them raise their
hands and walk to the kitchen. The robbers told the customers, “Don’t
move, don’t turn around; otherwise, 11 kill you.” (16RT 2577.)

According to Waitress Lupe Guizar, the robbers took the other
restaurant employees, including her, into the kitchen. (16RT 2626-2627.)
Once in the kitchen, Guizar observed that they took money and jewelry,
“anything . . . of value,” from everyone. Around $290 was taken from
Guizar and her pursé. (16RT 2628.) Guizar also testified that another man
had entered the office, where the restaurant manager was. (16RT 2623-
2624.)

According to manager Magdaleno Urrieta, around 8:15 p.m., while in
his office, he saw someone walk by in the parking lot; then approach the
window to Urrieta’s office. The man then entered Urrieta’s office holding
an automatic firearm. (16RT 2668.) The man was speaking, “Salvadorian,
Honduran.” Because Urrieta could hear other voices, he believed that
gunman had accomplices. Urrieta handed over around $5,000 in cash and
checks. The man tﬁen turned Urrieta toward the wall, frisked him, struck
him once when Urrieta turned, then took Urrieta to the kitchen and told him
to lie on the floor along with the other employees, and possibly customers
as well. The robbers frisked the victims and took Urrieta’s watch, chain, a
wedding ring, and wallet containing around $80. (16RT 2668-2671.)

Meanwhile, aware that a robbery was taking place, Nelson Hernandez
and his wife concentrated on each other, ignoring the robbers, hoping they

would leave Nelson and Cecilia alone. However, two robbers approached

8 People’s Exhibit 157 was Aguilar’s handcuffs (he had scratched his
initials on them). (16RT 2582.)
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Nelson and Cecilia and told them to go to the middle of the restaurant with
the other customers. Nelson identified Navarro in court as one of the two
men and the person who ordered Nelson and Cecilia to sit in the middle
aisle of the restaurant. They were taken back to the kitchen, along with
other customers and employees and ordered to lay on the ﬂ%or. One or two
other gunmen there maintained control over the victims. (15RT 2598-2501,
2507.)

According to Nelson Hernandez, the robbers in the kitchen threatened
to shoot, kick, and beat the victims if they did not hand over their valuables.
The men instructed the victims to hold their valuables in their hands, to
hold their hands up so the robbers could come around and collect the
victims’ property, and to not look at the robbers. The robbers took $200
from Nelson, and a wristwatch. They took cash and around $8,000 worth
of jewelry from Cecilia, including her wedding band, her engagement 