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To the Honorable Chief Justice and Associate Justices of the

Supreme Court:

Please take notice that, pursuant to California Rule of Court 8.252
and Evidence Code section 452 subdivision (d), Petitioner City of Long
Beach hereby moves this Court to take judicial notice for the purposes of
the accompanying Petition for Review, of the following true and correct
documents, which are attached as Exhibits A through I to the Declaration
of Tiana J. Murillo filed in support hereof:

A.  Unpublished Opinion of the Court of Appeal, Second
Appellate District, Division 3, in the matter of Granados v.
County of Los Angeles, Court of Appeal Case No. B200812, filed
March 28, 2012.

B. “Petition For Review and Request for Immediate Stay” filed
on April 5, 2012 in the Supreme Court of California by the
City of Chula Vista, re Chula Vista v. Superior Court of the State
of California, Court of Appeal Case No. D061561.

C.  “First Amended Complaint for Refunds of Taxes Erroneously
Collected and Paid” filed in Sipple et al. v. City of Alameda et al.
on January 5, 2012 in the Los Angeles County Superior Court,
Case Number BC462270.

D.  “Notice of Demurrer and General and Special Demurrer to

Plaintiffs’ First Amended Complaint and Memorandum of
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Points and Authorities in Support Thereof,” filed in Sipple et
al. v. City of Alameda et al. on January 31, 2012 in the Los
Angeles County Superior Court, Case Number BC462270.

Excerpts from “Defendant AT&T Mobility LLC’s
Memorandum in Support of Motion for Final Approval of
Settlement,” filed in the matter of In Re AT&T Mobility Wireless
Data Service Tax Litigation (court order approving final
settlement), Case No. 1:10-cv-02278 in the United States
District Court for the Northern District of Illinois, Eastern
Division, assigned to Hon. Amy J. St. Eve, dated February 23,
2011.

Excerpts from “Global Class Action Settlement Agreement,”
filed in the matter of In Re AT&T Mobility Wireless Data Service
Tax Litigation, Case No. 1:10-cv-02278 in the United States
District Court for the Northern District of Illinois, Eastern
Division, assigned to Hon. Amy J. St. Eve. A full copy of this
document, with exhibits, can be found at:
http://attmsettlement.com/files/Settlement%20Agreement%20
with%20Exhibits%209-24-10.pdf.

“First Amended Individual and Class Action Complaint
Against the City of El Paso De Robles for Violation of
California Constitution Articles XIII C and D and Declaratory

and Injunctive Relief,” filed in Borst et al. v. City of Paso Robles
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on July 28, 2009 in the San Luis Obispo County Superior
Court, Case Number CV 09-8117.

“Defendant’s Memorandum of Points and Authorities in
Opposition to Plaintiff’s Motion for Class Certification,” filed
in Shames v. City of San Diego on May 27, 2005 in the San Diego
County Superior Court, Case Number GIC831539.

“Class Action Complaint For Injunctive and Declaratory
Relief, Replevin, Constructive Trust, Restitution, Money Had
and Received, Violation of Constitutional Rights,” filed in
Hanns v. City of Chico on February 3, 2010 in the Butte County
Superior Court, Case Number 149292.



This motion is based on the attached Memorandum of Points and
Authorities, true and correct copies of the above documents, which are
attached as Exhibits A through I to the Declaration of Tiana J. Murillo filed
in support hereof, and the accompanying proposed order granting this

motion.

DATED: April 27, 2012 ROBERT E. SHANNON
J. CHARLES PARKIN
MONTE H. MACHIT
LONG BEACH CITY ATTORNEY’S
OFFICE
333 West Ocean Blvd., 11t Floor
Long Beach, CA 90802-4664
(562) 570-2200
(562) 436-1579 (fax)

MICHAEL G. COLANTUONO
SANDRA J. LEVIN

TIANA J. MURILLO
COLANTUONO & LEVIN, PC

Hma Q. MLOF_

Tiana J. ML{’rillo

300 So. Grand Avenue, Ste. 2700

Los Angeles, CA 90071-3134

(213) 542-5700

(213) 542-5710 (fax)

ATTORNEYS FOR DEFENDANT/PETITIONER
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MEMORANDUM OF POINTS AND AUTHORITIES

. THE REQUESTED JUDICIAL NOTICE IS APPROPRIATE

A. General Principles of Judicial Notice.

Judicial notice may be taken of “records of ... any court of this state
or ... any court of record of the United States.” (Cal. Evid. Code § 452,
subd. (d).)

“Judicial notice is the recognition and acceptance by the court, for
use by ... the court, of the existence of a matter of law or fact that is
relevant to an issue in the action without requiring formal proof of the
matter.” (Lockley v. Law Office of Cantrell, Green, et al. (2001) 91 Cal. App.4t
875, 882 (citations and quotations omitted); Cal. Evid. Code § 454). The
underlying theory of judicial notice is that the matter being judicially
noticed is a law or fact that is not reasonably subject to dispute. (Lockley v.
Law Office of Cantrell, Green, et al. (2001) 91 Cal. App.4™ at 882; Cal. ‘Evid.
Code §452(h).)

B. The Court Should Take Judicial Notice of Pleadings in
Related Court Actions.

The Court should judicially notice the documents in Exhibits A
through I. These documents are pleadings filed in pertinent court actions,
both state and federal courts, and are subject to notice pursuant to
Evidence Code § 452 (d). Notice of the existence of these pending class
actions and class-like actions will aid this Court’'s review of the

accompanying Petition for Review by demonstrating that the questions the

-5-

1092923



Petition presents are of pressing concern in many cases in various courts

affecting more than 100 local governments, millions of dollars of local

taxes and fees, and essentially all Californians.

. CONCLUSION

Therefore, the City respectfully submits this Court should, after

expiration of opposing counsel’s opportunity to respond under rule

8.54(a)(3) of the California Rules of Court, grant Petitioner City of Long

Beach’s motion to judicially notice the attached materials.

DATED: April 27,2012
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ROBERT E. SHANNON

J. CHARLES PARKIN

MONTE H. MACHIT

LONG BEACH CITY ATTORNEY’S
OFFICE
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DECLARATION OF COUNSEL
[CRC 8.54(a)(2)]

1. I am an attorney in good standing licensed to practice before
the Courts of this state.

2. Attached hereto as Exhibit A is the Unpublished Opinion of
the Court of Appeal, Second Appellate District, Division 3, in the matter of
Granados v. County of Los Angeles, Court of Appeal Case No. B200812, filed
March 28, 2012.

3. Attached hereto as Exhibit B is the “Petition For Review and
Request for Immediate Stay” filed on April 5, 2012 in the Supreme Court of
California by the City of Chula Vista, re Chula Vista v. Superior Court of the
State of California, Court of Appeal Case No. D061561.

4. Attached hereto as Exhibit C is the “First Amended Complaint
for Refunds of Taxes Erroneously Collected and Paid” filed in Sipple et al.
v. City of Alameda et al. on January 5, 2012 in the Los Angeles County
Superior Court, Case Number BC462270.

5. Attached hereto as Exhibit D is the “Notice of Demurrer and
General and Special Demurrer to Plaintiffs” First Amended Complaint and
Memorandum of Points and Authorities in Support Thereof,” filed in
Sipple et al. v. City of Alameda et al. on January 31, 2012 in the Los Angeles
County Superior Court, Case Number BC462270.

6. Attached hereto as Exhibit E are excerpts from “Defendant
AT&T Mobility LLC’s Memorandum in Support of Motion for Final
Approval of Settlement,” filed in the matter of In Re AT&T Mobility
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Wireless Data Service Tax Litigation (court order approving final settlement),
Case No. 1:10-cv-02278 in the United States District Court for the Northern
District of Illinois, Eastern Division, assigned to Hon. Amy J. St. Eve, dated
February 23, 2011.

7. Attached hereto as Exhibit F are excerpts from “Global Class
Action Settlement Agreement,” filed in the matter of In Re AT&T Mobility
Wireless Data Service Tax Litigation, Case No. 1:10-cv-02278 in the United
States District Court for the Northern District of Illinois, Eastern Division,
assigned to Hon. Amy J. St. Eve. A full copy of this document, with
exhibits, can be found at:
http://attmsettlement.com/files/Settlement%20Agreement%20with%20Exhi
bits%209-24-10.pdf.

8. Attached hereto as Exhibit G is the “First Amended Individual
and Class Action Complaint Against the City of El Paso De Robles for
Violation of California Constitution Articles XIII C and D and Declaratory
and Injunctive Relief,” filed in Borst et al. v. City of Paso Robles on July 28,
2009 in the San Luis Obispo County Superior Court, Case Number CV 09-
8117.

9. Attached hereto as Exhibit H is “Defendant’s Memorandum of
Points and Authorities in Opposition to Plaintiff’s Motion for Class
Certification,” filed in Shames v. City of San Diego on May 27, 2005 in the
San Diego County Superior Court, Case Number GIC831539.

10.  Attached hereto as Exhibit I is the “Class Action Complaint

For Injunctive and Declaratory Relief, Replevin, Constructive Trust,
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Restitution, Money Had and Received, Violation of Constitutional Rights,”
filed in Hanns v. City of Chico on February 3, 2010 in the Butte County
Superior Court, Case Number 149292.

I declare under penalty of perjury of the laws of the State of

California that the foregoing is true and correct. Executed on this 26th day

By: K W@V) .lAAQ“

Tiana J. Murillo

of April 2012.
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[Proposed]
ORDER TAKING JUDICIAL NOTICE OF PLEADINGS FILED
IN RELATED ACTIONS

Good cause appearing, IT IS HEREBY ORDERED that the Motion
Requesting Judicial Notice is granted. IT IS ORDERED that this Court shall
take judicial notice of the following;:

1. Unpublished Opinion of the Court of Appeal, Second
Appellate District, Division 3, in the matter of Granados v. County of Los
Angeles, Court of Appeal Case No. B200812, filed March 28, 2012.

2. “Petition For Review and Request for Immediate Stay” filed
on April 5, 2012 in the Supreme Court of California by the City of Chula
Vista, re Chula Vista v. Superior Court of the State of California, Court of
Appeal Case No. D061561.

3. “First Amended Complaint for Refunds of Taxes Erroneously
Collected and Paid” filed in Sipple et al. v. City of Alameda et al. ‘on January
5,2012 in the Los Angeles County Superior Court, Case Number
BC462270.

4. “Notice of Demurrer and General and Special Demurrer to
Plaintiffs’ First Amended Complaint and Memorandum of Points and
Authorities in Support Thereof,” filed in Sipple et al. v. City of Alameda et al.
on January 31, 2012 in the Los Angeles County Superior Court, Case
Number BC462270.

-10 -
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5. Excerpts from “Defendant AT&T Mobility LLC’s
Memorandum in Support of Motion for Final Approval of Settlement,”
filed in the matter of In Re AT&T Mobility Wireless Data Service Tax
Litigation (court order approving final settlement), Case No. 1:10-cv-02278
in the United States District Court for the Northern District of Illinois,
Eastern Division, assigned to Hon. Amy J. St. Eve, dated February 23, 2011.

6. Excerpts from “Global Class Action Settlement Agreement,”
filed in the matter of In Re AT&T Mobility Wireless Data Service Tax
Litigation, Case No. 1:10-cv-02278 in the United States District Court for the
Northern District of Illinois, Eastern Division, assigned to Hon. Amy J. St.
Eve. A full copy of this document, with exhibits, can be found at:
http://attmsettlement.com/files/Settlement %20Agreement%20with%20Exhi
bits%209-24-10.pdf.

7. “First Amended Individual and Class Action Complaint
Against the City of El Paso De Robles for Violation of California
Constitution Articles XIII C and D and Declaratory and Injunctive Relief,”
filed in Borst et al. v. City of Paso Robles on July 28, 2009 in the San Luis
Obispo County Superior Court, Case Number CV 09-8117.

8. “Defendant’'s Memorandum of Points and Authorities in
Opposition to Plaintiff’s Motion for Class Certification,” filed in Shames v.
City of San Diego on May 27, 2005 in the San Diego County Superior Court,
Case Number GIC831539.

-11 -
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9. “Class Action Complaint For Injunctive and Declaratory
Relief, Replevin, Constructive Trust, Restitution, Money Had and
Received, Violation of Constitutional Rights,” filed in Hanns v. City of Chico
on February 3, 2010 in the Butte County Superior Court, Case Number
149292.

Dated:

Chief Justice Tani Cantil-Sakauye

-12-
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Filed 3/28/12 Granados v. County of Los Angeles CA2/3
NOT TO BE PUBLISHED IN THE OFFICIAL REPORTS

California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for
publication or ordered published, except as sreciﬁed by rule 8.1115(b). This opinion has not been certified for publication
or ordered published for purposes of rule 8.1115.

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT

DIVISION THREE
WILLY GRANADOS, B200812
Plaintiff and Appellant, (Los Angeles County
Super. Ct. No. BC361470)
V.
COUNTY OF LOS ANGELES,

Defendant and Respondent

APPEAL from an order of the Superior Court of Los Angeles County,
Anthony J. Mohr, Judge. Reversed in part, affirmed in part.

Wolf Haldenstein Adler Freeman & Herz, Francis M. Gregorek and Rachele R.
Rickert; Tostrud Law Group, Jon A. Tostrud; Chimicles & Tikellis, Timothy N.
Mathews; Cuneo Gilbert & Laduca and Sandra W. Cuneo for Plamtiff and Appellant.

Jones Day, Elwood Liu, Brian D. Hershman , Brian M. Haffstadt, Katie A.
Richardson and Erica L. Reilley for Defendant and Respondent.




INTRODUCTION

In this class action plaintiff Willy Granados challenges the legality of the
telephone user tax (TUT) he and other class members paid to the County of Los Angeles
(County). Granados appeals an order of dismissal entered after the trial court sustained
the County’s demurrer to his complaint. We reverse in part and affirm in part.

Before filing a tax refund action the plaintiff must first file a claim containing the
information required by Government Code section 910 (section 910). The trial court
ruled that Granados could not file a section 910 claim on behalf of the class he purports
to represent and, based on that ruling, sustained the County’s demurrer to each of the
complaint’s five causes of action. When the trial court sustained the County’s demurrer,
however, it did not have the benefit of Ardon v. City of Los Angeles (2011) 52 Cal.4th
241 (Ardon). Under Ardon, Granados can file a class claim for a TUT refund. The
County concedes this point.

Granados’s complaint, however, does not state sufficient facts to support the
fourth cause of action for violation of due process and fifth cause of action for a writ of
mandate. These causes of action are based on Granados’s assertion that he cannot obtain
a clear and certain remedy if the TUT is ultimately found unlawful. Granados concedes
that in light of Ardon, these causes of action are moot. Accordingly, we affirm the order
of dismissal with respect to the fourth and fifth causes of action in the complaint but
reverse the order with respect to the remaining causes of action.

FACTS

1. Allegations in the Complaint

The complaint alleges the following. Pursuant to Los Angeles County Code
section 4.62.060, subdivision (a) the County imposes a five percent TUT on amounts paid
for telephone services by persons or entities located in unincorporated areas in the
County. The TUT is paid for by service users (taxpayers) and collected by service
providers (telephone companies). If a service user refuses to pay the TUT, the County
can impose a 25 percent penalty. Granados is a resident of an unincorporated area of the

County who has paid and continues to pay the TUT.



Los Angeles County Code section 4.62.060, subdivision (d) excludes from the
TUT amounts paid for telephone services exempt from the tax imposed under section
4251 of title 26 of the Internal Revenue Code (Federal Excise Tax). Under numerous
federal court decisions and a 2006 Internal Revenue Service notice, the Federal Excise
Tax only applies to long distance service charged by time and distance. Today, however,
“most long distance telephone service is charged under a postalized fee structure where
the amount of the charge depends only upon the amount of elapsed transmission time and
not the distance of the call.” The Federal Excise Tax and thus the TUT cannot be
imposed on such services. The County has nevertheless unlawfully collected and
continues to collect the TUT from Granados and other class members on telephone
service exempt from the Federal Excise Tax.

Los Angeles County Code section 4.62.190" sets forth a means of obtaining a
refund of TUT improperly collected. This section provides:

“A. Whenever the amount of any tax has been overpaid or paid more than once or
has been erroneously or illegally collected or received by the tax administrator under this
chapter, it may be refunded as provided in this section.

“B. Notwithstanding the provisions of subsection A of this section, a service
supplier may, with prior written approval from the tax administrator, claim a refund or
take as credit against taxes collected and remitted the amount overpaid, paid more than
once, or erroneously or illegally collected or received when it is established that the
service user from whom the tax has been collected did not owe the tax; provided,
however, that neither a refund nor a credit shall be allowed unless the amount of the tax
so collected has either been refunded to the service user or credited to charges
subsequently payable by the service user to the person required to collect and remit.

A service supplier that has collected any amount of tax in excess of the amount of tax
imposed by this chapter and actually due from a service user, may refund such amount to

the service user . . ..

: We quote Los Angeles County Code section 4.62.190 (section 4.62.190) as set

forth in the complaint. Section 4.62.190 was amended after the complaint was filed.



“C. No refund shall be paid under the provisions of this section unless the
claimant establishes his right thereto by written records showing entitlement thereto.”
(Italics added.)

This refund provision does not provide a mechanism for an individual service user
(i.e., taxpayer) to seek a refund of illegally collected TUT. Further, under section 799 of
the Public Utilities Code, taxpayers cannot require service providers to seek refunds on
their behalf.

On August 25, 2006, Granados sent a letter to the County demanding on his own
behalf and on behalf of similarly situated taxpayers a refund of the TUT improperly
collected and a cessation of improper collection of the TUT. The County did not respond
to this claim.

Based on these allegations, the complaint sets forth five causes of action. The first
cause of action is for declaratory and injunctive relief preventing further collection of the
TUT.

The second cause of action is for money had and received and the third cause of
action is for unjust enrichment. In these causes of action, Granados seeks a refund of
improperly collected TUT on his own behalf and on behalf of all members of the class.

The fourth cause of action is for violation of the Due Process Clause of the
Fourteenth Amendment to the United States Constitution. The complaint alleges that
because the County “provides neither an adequate pre-deprivation nor post-deprivation
relief” to taxpayers for unlawfully collected taxes, the County has violated the due
process rights of Granados and all class members.

Fmally, the fifth cause of action is for a writ of mandate. The complaint alleges
the County “is obligated, but has failed, to provide adequate pre-deprivation or post-
deprivation remedies for the illegal collection of the [TUT].” Plaintiff seeks a writ of
mandate requiring the County to provide an adequate remedy.

2. Procedural History

On November 6, 2006, Granados filed his complaint against the County. The

County demurred to the complaint on January 3, 2007.



In 1ts memorandum in support of the demurrer, the County argued the complaint
failed to state facts sufficient to constitute a cause of action for four reasons. First, the
County argued that Granados could not assert a pre-lawsuit claim with the County on
behalf of the entire class and thus the class claims are barred due to plaintiffs’ failure to
exhaust administrative remedies.

The County’s second argument was that the complaint states no cause of action in
equity because a refund suit is an adequate remedy at law.

Next, the County argued the fourth and fifth causes of action failed because the
County was not required to provide a pre-deprivation remedy and Granados had an
adequate post-deprivation remedy, namely a refund suit.

Finally, the County argued the complaint failed to state a cause of action because
the TUT was not unlawful.

On April 13, 2007, the trial court sustained the demurrer with 60 days leave to
amend. The transcript of the hearing on demurrer indicates the trial court sustained the
demurrer mainly on the ground that Granados could not file a pre-lawsuit claim on behalf
of the class. The court, however, rejected the County’s argument that equitable relief was
unavailable on the ground that declaratory relief was available if the TUT was indeed
unlawful.

On May 8§, 2007, the trial court held a hearing on an ex parte application filed by
Granados. At that hearing Granados’s counsel stated that Granados would not amend his
complaint before the expiration of the 60-day period granted by the court.

On June 12, 2007, the trial court entered an order of dismissal prepared by the
Granados’s counsel. Granados filed a timely appeal of the June 12, 2007, order of
dismissal.

On August 20, 2008, after the parties filed their briefs in this court, we stayed the
appeal pending the resolution of the Ardon case in the California Supreme Court. The

Ardon opinion was published on July 25, 2011.



On August 26, 2011, we lifted the stay and requested additional briefing regarding
the affect of Ardon, if any, on the issues in this case. Both parties responded by filing
additional briefs, which we have considered.

DISCUSSION

1. Standard of Review

We review the complaint de novo to determine whether it alleges facts stating a
cause of action under any legal theory. (Rakestraw v. California Physicians’ Service
(2000) 81 Cal.App.4th 39, 43.) We assume all of the facts alleged in the complaint are
true and make all reasonable inferences from those facts in favor of plaintiff. (Miklosy v.
Regents of University of California (2008) 44 Cal.4th 876, 883; Kruss v. Booth (2010)
185 Cal. App.4th 699, 713.) “However, the assumption of truth does not apply to
contentions, deductions, or conclusions of law and fact.” (C.R. v. Tenet Healthcare Corp.
(2009) 169 Cal. App.4th 1094, 1102.)

2. Under Ardon, Granados Can File a Section 910 Class Claim

The California Supreme Court held in Ardon that a taxpayer can file a section 910
class claim against a municipal governmental entity for a refund of local taxes. (Ardon,
supra, 52 Cal.4th at p. 245.) In its supplemental brief, the County conceded that “the
lower court’s decision concluding otherwise must be reversed . .. .”

The County also stated in its supplemental brief that “two other points warrant
mention.” The first is that the County amended its code in 2007 and that under this
amended code there are very specific requirements for asserting a class claim. We do not
express an opinion regarding the 2007 amendment because the County does not contend

Granados’s claim was governed by that amendment.



The County also argued that “because the class claim issue was the only basis on
which the trial court sustained the demurrer below, any of [Granados’s] arguments
beyond that issue were not considered by the trial court and should not be considered
here.” Granados asks this court to rule on the County’s argument in the trial court that
the TUT was lawful.

We decline to address the issue of whether the TUT was lawful for two reasons.
First, the trial court did not specifically address the issue. Second, the County has not
pursued that argument on appeal and has offered no briefing on the issue.

3. The Complaint Does Not State Sufficient Facts to Support the Fourth and

Fifth Causes of Action

At oral argument plaintiff conceded that his fourth cause of action for violation of
due process and fifth cause of action for a writ of mandate are moot because plaintiff has
an adequate “post-deprivation” remedy in light of Ardon, namely a class claim for a tax
refund.” The trial court therefore correctly sustained the County’s demurrer to these

causes of action.

2 The fourth and fifth causes of action are based on McKesson Corp. v. Florida

Alcohol & Tobacco, Div. (1990) 496 U.S. 18.



DISPOSITION
The order of dismissal dated June 12, 2007, is reversed with respect to the first,
second, and third causes of action of the complaint, and affirmed with respect to the
fourth and fifth causes of action of the complaint. In the interests of justice, both parties

shall bear their own costs on appeal.

NOT TO BE PUBLISHED IN THE OFFICIAL REPORTS

KITCHING, J.

We concur:

KLEIN, P. J.

CROSKEY, J.
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Pursuant to California Rules of Court, Rule 8.500 (a)(1),
defendant and petitioner the City of Chula Vista seeks review of a
March 23, 2012 order from the California Court of Abpeal, Fourth
Appellate District, Division One, summarily denying the City's
petition for a peremptory writ of mandate.’

L
ISSUE PRESENTED

The legal issue presented is this petition is whether a local
government entity can control the pre-lawsuit claim filing
procedures for refunds of local taxes (the lifeblood of local
government entities) by enacting a municipal code governing the
presentation and maintenance of such claims and, in particular, a

‘municipal code precluding the filing of class claims for tax
refunds.? The answer lies in a determination whether "statute" --

as used in Government Code section 905, subdivision (a) --

!Attached to this petition is a copy of the March 23, 2012
order.

’The issue here involves whether a pre-litigation claim
made to the City may be filed by a representative on behalf of a
class, not whether a class action lawsuit is permissible where
each class member has properly complied with the applicable pre-
litigation claims filing procedure.

1
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encompasses a municipal code.? A current conflict exists between
appellate courts on this issue.
[18

WHY REVIEW SHOULD BE GRANTED AND A STAY
ORDERED

In Batt v. City and County of San Francisco (2007) 155
Cal.App.4th 65 ("Batt"), the First Appellate District held that a
municipal code precluding class claims for local tax refunds
* constituted a "statute” under section 905, subdivision (a). In
direct conflict, however, is County of Los Angeles v. Superior
Court (Oronoz) (2008) 159 Cal.App.4th 353 ("Oronoz") wherein
the Second Appellate District held that a municipal code
governing the presentation of local tax refund claims was not a
"statute” under section 905, subdivision (a).* Batt and Oronoz
came to different conclusions primarily due to different

interpretations of certain language used in this Court's opinion in

All statutory references are to the Government Code
unless otherwise noted. ’

*On March 28, 2012, the Second Appellate District issued
an unpublished opinion in McWilliams v. City of Long Beach,
B200831, adopting the conclusion reached in Oronoz, that a
municipal code is not a "statute" under section 905, subdivision

().



Volkswagen Pacific, Inc. v. City of Los Angeles (1972) 7 Cal.3d 48
("Volkswagen Pacific").’

In Ardon v. City of Los Angeles (2011) 52 Cal.4th 241
("Ardon"), this Court concluded that class claims for local tax
refunds were perﬁissible under section 910 unless otherwise 7
precluded by "statute." However, this Court did not specifically
address or decide the question of Whéther a municipal code
provision precluding class cléims for local tax refunds 1s a
"statute" under §905, subdivision (a) and did not resolve the
conflict between Batt and Oronoz.

As evidenced by Batt and Oronoz, there is not uniformity in
the law. And this Court's opinion in Ardon did not resoive the
conflict. This Court should thus grant review to "secure
uniformity of decision" and to clarify the actual holding in
Volkswagen Pacific. (California Rules of Court, Rule 8.500(b)(1).)
Moreover, whether local government entities can enact local

claiming procedures governing the presentation of claims for local

5As discussed post in footnote 9, Oronoz also conflicts with
Pasadena Hotel Development Venture v. City of Pasadena (1981)
119 Cal.App.3d 412, an earlier decision from the same Court of
Appeal. ’




tax refunds is an important question of law. Local government
entities, as well as courts and claimants, need to know whether
such enactments are valid and enforceable. Thus, this Court
should grant review "to settle an impoﬁant question of law."
(California Rules of Court, Rule 8.500(b)(1).)® This Court should
issue a stay of the underlying action pending resolution of the |
issue on the merits. Absent a stay, the City must ]itigate at the
expense of the public fisc a large and complex lawsuit segking
cléss wide relief in the form of local tax refunds when the
potential exasts that no class action laws‘uit can be maintained
- against the City due to non-compliance with the pre-léwsuit claim
filing procedures.

As an alternative to graﬁting review, this Court can grant
the petition to transfer the case back to the Fourth Appellate
District with instructions to conduct further proceedings on the

merits of the City's petition. (California Rules of Court, Rule

%The conclusion that this Court should grant review is not
altered because the City seeks review of the Fourth Appellate
District's interlocutory order summarily denying the City's writ
petition as the order is a final decision subject to review by this
Court. (California Rules of Court, Rule 8.500(a)(1); see also
California Rules of Court, Rule 8.490(b)(1) (summary denial of
writ petition is a "decision").)



8.500(b)(4).)
I1T.
BACKGROUND

The City 1s a defendant in an action pendingr before the
Superior Court of California, County of San Diego, styled as Carla
Villa and Vanessa Garza v. City of Chula Vista, Case No.
37-2011-0093296-CU-MC-CTL. Carla Villa filed a pre-lawsuit
claim with the City demanding, on her own behalf and those
similarly situated, that the City stop collecting what she believes
is an illegal Utility Users' Tax ("UTT") on mobile phone services
under Chula Vista Municipal Code (CVMC) section 3.44.030.
Villa also demanded return of collected UUTSs in an amount
exceeding $10,000. The City denied Villa's claim for a number of
reasons, including CVMC section 3.44.120's preclusion of class
claims for local tax refunds.

Villa and Vanessa Garza (Garza filed no pre-lawsuit claim)
maintain individual and class claims for refunds from the City for
the allegedly improper collection of the UUT. Relying on Batt,
the City demurred to Villa and Garza's complaint arguing that

CVMC section 3.44.120 precludes the filing of class claims for tax



refunds. Villa and Garza opposed the City's demurrer arguing
that their class claims were brought pursuant to section 910 and
thus proper under Ardon. They further argued that under
Oronoz, CVMC section 3.44.120 did not constitute a statute under
section 905, subdivision (a). Although acknowledging Batt, the
trial court overruled the City's demurrer based on Oronoz and
Ardon.

The City petitioned the Fourth Appellate District for a
peremptory writ of mandate directing the trial court to vacate its
order overruling the City's demurrer to Villa and Garza's
complaint and to enter an order sustaining the demurrer. The
City's petition was summarily denied on March 23, 2012.

Iv.
LEGAL DISCUSSION

The Government Claims Act (§810, et seq.) (hereafter, the
"Act") establishes the general rule that a claim must first be filed
under this statutory scheme to pursue monetary relief against a
government agency. However, section 905 exempts éertain
classes of claims from the Act's sweep. Specifically, subdivision

(a) of section 905 excepts from the Act:




Claims under the Revenue and Taxation Code or
other statute prescribing procedures for the refund,
rebate, exemption, cancellation, amendment,
modification or adjustment of any tax, assessment,
fee or charge or any portion thereof, or of any

penalties, costs or charges related thereto.
(Emphasis added.)

In turn, subdivision (a) of section 935 authorizes local
governments to establish local claiming procedures for those
claims exempted by section 905, subdivision (a):

Claims against a local public entity for money or

damages which are excepted by Section 905 ... and

which are not governed by any other statutes or

regulations expressly relating thereto, shall be

governed by the procedure prescribed in any charter,

ordinance or regulation adopted by the local public

entity.

Section 905, subdivision (a) and section 935, subdivision (a)
accordingly allow the City to prescribe. claiming requirements for
local tax refund claims. CVMC section 3.44.120 precludes class
claims for refunds of taxes collected by the City and imposes other
requirements, such as filing a claim signed under the penalty of

perjury.” There is no other applicable statute or regulation

expressly governing claims against local government entities for

"illa did not sign her claim. As previously noted, Garza
filed no claim.



recovery of UUTs.

A. Batt A Local Government Enactment Is A Statute Under
Section 905, Subdivision (a)

In Batt, a hotel guest sued the City and County of San
Francisco on behalf of herself and on behalf of others similarly
situated challenging San Francisco's enactment of a transient
occupancy hotel tax. She had previously filed a pre-lawsuit claim
on her own behalf and on behalf of a similar situated class. (Batt,
supra, 155 Cal.App.4th at 68-71.) The Court of Appeal held that
the class action lawsuit could not proceed because the governing
pre-litigation claim ordinance found in the San Francisco
Municipal Code stated that "class claims for refunds shall not be
permitted. . . ." (Id. at 77-78.) The Court of Appeal held that the
Act allows a municipal ordinance to supply tax refund claiming
requirements that displace the general claim requirements set
forth in the Act.

Although the Claims Act requires presentation of a

claim for 'money or damages' prior to commencing

litigation, it excepts from that requirement 'Claims

under the Revenue and Taxation Code or other

statute prescribing procedures for the refund, rebate,

exemption, cancellation, amendment, modification or

adjustment of any tax, assessment, fee or charge or
~any portion thereof, or of any penalties, costs or

charges related thereto.! (Gov. Code, §905, subd. (a).)

8



It also has a provision specifying that 'Claims against

a local public entity ... which are excepted by Section

905 ... and which are not governed by any other

statutes or regulations expressly relating thereto,

shall be governed by the procedure prescribed in any

charter, ordinance or regulation adopted by the local

public entity.' (Gov. Code, §935, subd. (a).) In short,

those statutes allow a scope of operation for local

statutes to occupy the field of local refund actions, if

the locality so chooses. Here, the City has so chosen,

a choice in full conformity with the Claims Act.
(Batt, supra, 155 Cal. App. 4th 65, 78; see Pasadena Hotel
Development Venture v. City of Pasadena (1981) 119 Cal App.3d
412, 415, fn.3 (stating "the reference in [Section 905, subdivision
(a)] to 'The Revenue and Taxation Code or other statute' is not a
limitation upon the type of tax claims excepted” from the Act.) In
reaching its conclusion that Section 905, subdivision (a) excepts
locally authorized tax refund procedures from the Act, the Court
of Appeal rejected plaintiff's argument that this Court held in
Volkswagen Pacific that a local ordinarice 1s not a "statute" under
§905, subdivision (a). (Batt, supra, 155 Cal.App.4th at 83.)

In Volkswagen Pacific, supra, 7 Cal.3d 48, 60-63, this Court
determined the limitations period applicable to a claim for the
refund of an allegedly invalid municipal tax brought under a Los

Angeles Municipal Code, and concluded that a six-month



limitations period applied under section 945.6. This Court's
conclusion did not depend upon its interpretation of section 905,
subdivision (a). This Court reasoned that if the section 905,
subdivision (a) exception did not apbly, then the section 945.6
limitations period supplied the general rule. On the other hand,
if the section 905, subdivision (a) exception did apply, the section
945.6 limitation was still applicable; by operation of section 935,
because that latter statutory section provides that claiming rules
established by local agencies are subject to the limitations period
set forth in section 945.6. (Id. at 63.)

" Importantly, this Court in Volkswagen Pacific did not
invalidate the Los Angeles Municipal Code claim provision at
iissue, but rather enforced it. Indeed, this Court held that thé
statute of limitations in section 945.6 applied to suits for tax

refunds ﬁle(i following the rejection of a refund claim brought
under a municipal claiming provisidn. (Volkswagen Pacific,
supra, 7 Cal.3d at 61-63.) While discussing in dictum whether
Los Angeles local tax refund claim ordinance was an authorized
alternative claiming procedure under section 905, subdivision (a),

this Court did not decide that question because "whether section

10



905, subdivision (a) is read to either exclude or include the
instant tax refund action, section 945.6 provides the applicable
statute of limitations." (Id. at 62.) As the Court of Appeal stated
in Batt

... [TIhe language in Volkswagen Pacific on which
plaintiff relies was dictum, as plaintiff herself
acknowledges. [fn.] Perhaps more importantly, that
dictum cannot support plaintiff here, because if it
meant what plaintiff claims it meant, the Supreme
Court would have invalidated the Los Angeles
ordinance, which it did not do. And most
importantly, plaintiff's argument is belied by the
many cases that have dealt with local ordinances in
tax refund cases, illustrated best by Volkswagen
Pacificitself, which enforced a Los Angeles municipal
ordinance requiring pre-suit filing of a claim for
refund of a local tax. (Volkswagen Pacific, supra, T
Cal.3d 48, 60-63.) To the same effect are Howard
Jarvis Taxpayers Assn. [v. City of Los Angeles (2000)]
79 Cal.App.4th 242, 249, where the Court of Appeal
relied on Los Angeles Municipal Code provisions
governing tax refund claims; and Flying Dutchman
[Park, Inc. v. City and County of San Francisco
(2001)] 93 Cal.App.4th 1129, 1139, where we held
that the San Francisco Municipal Code provisions
requiring pre-suit claims governed refund suits.

(Batt, supra, 155 Cal.App.4th at 83.)

B. Oronoz A Local Government Enactment Is Not A Statute
Under Section 905, Subdivision (a)

In Oronoz, the Second Appellate District held that a

municipal code - controlling the presentation of claims for refunds

11



of Los Angeles County's local telephone taxes but not precluding
class refund claims - was not a "statute" under section 905,
subdivision (a) and therefore the plaintiff's claim was subject to
the Act which allows class claims under section 910. (Oronoz,
supra, 159 Cal.App.4th at 360-361.) Central to the Court of
Appeal's conclusion was Voll(swagen Pacific® However, the Court
of Appeal ascribed a holdjng to Volkswagen Pacific that does not
exist. The Court of Appeal erroneously read Volkswagen Pacific
to hold that "tax refund procedures prescribed by a City
ordinance and charter provision [do] not establish an exception
under section 905, subd.(a) because the local enactments were not
statutes." (Qronoz, supra, 159 Cal. App.4th at 361, citing

Volkswagen Pacific, supra, 7 Cal.3d at 62.) But Volkswagen

8The Court of Appeal also relied on section 811.8's
definition of "statute" as "an act adopted by the Legislature of this
State or by Congress of the United States, or a statewide
initiative act." (Oronoz, supra, 159 Cal.App.4th at 361; see also
Societa per Azioni de Navigazione Italia v. City of Los Angeles
(1982) 31 Cal.3d 446, 463 (holding that a city tariff/ordinance
shielding the city from vicarious liability was preempted by -
section 815 which makes public entity liability governed by
statute because the city tariff/fordinance was not a statute under
section 811.8).)

12



Pacific does not hold what the Court of Appeal believed.® At best,
this Court's discussion of the issue was dictum.m (Sée Batt,
supra, 155 Cal.App.4th at 83; see also Rosen v. State Farm
General Ins. Co. (2003) 30 Cal.4th 1070, 1076 ("It is a
well-established rule that an obinion is only authority for those
issues éctually considered or described.") |
C.  Ardon: Section 910 Allows Class Claims; No Decision On
Whether Local Enactments Are "Statutes" Under Section
905, Subdivision (a)
In Ardon, surpa, 52 Cal.4th 241, this Court held that a
class action could proceed against the City of Los Angeles for
refund of a Telephone Users Tax because class claims for

taxpayer refunds against local governmental entities brought

under section 910 are permitted. (/d. at 253.) This Court

"The Court of Appeal also contradicted its earlier treatment
of the issue and holding in Pasadena Hotel, supra, 119 Cal App.
4th 412, that the use of the word "statute” in section 905,
subdivision (a) was meant to authorize - not forbid - local
ordinances and charters governing claims for local tax refunds.
(See Pasadena Hotel, supra, 119 Cal App. 4th at 415, fn. 3) In
the McWilliams case (see footnote 2, ante), the Court of Appeal's
unpublished opinion stated that Pasadena Hotel incorrectly
interpreted section 905, subdivision (a).

‘The Court of Appeal in Mc Williams again relied on what
it believed this Court held in Volkswagen Pacific but this time
noted that the holding was arguably dicta.

13




permitted the class action to proceed because in the absence of a
applicable local ordinance, the applicable claims statute. was
section 910, which does permit claims to be filed on behalf of a
class. "While the Act contains an exemption for '[c]laims under
the Revenue and Taxation Code or other statute prescribing
procedures for the refund ... of any tax,' the claim here did not
involve any applicable municipal code or statute governing claims
for refunds. (Gov. Code, § 905, subd. (a), ité]ics added.)." (Ardon,
supra, 52 Cal..4th at 251.)

Critically, this Court did not overrule or even criticize Batt
but rather distinguished the facts before it from those in Batton
the ground that Batt "considered [a/ statute/ ] or municipal
ordinance [ [ enacted to provide specific procedures for filing tax
Vclaims against government entities - procedures that are not
applicable or required in this case." (Ardon, supra, 52 Cal.4th at
250 (emphasis added); see Id. at 246, fn.2 ("[W]e do not address
any 1ssues involving preemption of the Municipal Code provisions

in this case.").)!

""While the issue of the potential application of a municipal
code was raised before the Court of Appeal in the underlying
matter, the issue was not raised before this Court. "Subsequent

14




Because the class claim in Ardon was brought under section
910 and no municipal ordina_.nce was involved, this Court did not
resolve the conflict between Batt and Oronoz. And because no
municipal ordinance was at issue, this Court did not have
occasion to revisit Volkswagen Pacific. But what this Court did
do was confirm that courts vmust examine applicable claims |
statutes before determining whether class claims are permissible.
(See Ardon, supra, 52 Cal.4th 51: 250.) And while this Court
certainly held that section 910 permits class claims, that limited
holding is irrelevant here because section 910 does not govern
plaintiffs' claﬁs due to the existence of the governing CVMC
section 3.44.120. Accordingly, this Court did not undermine the

conclusion that compliance with the claiming process established

to Ardon's filing his complaint, the City amended Los Angeles
Municipal Code section 21.1.3 to remove all references to the
FET. The city council passed the amendment to the ordinance on
January 9, 2007. (L.A. Ord. No. 178219.) In the Court of Appeal,
the City contended that Ardon must file the refund claim under
Los Angeles Municipal Code section 21.07 and former section
21.1.2 governing claims for refund of overpayment of business or
use taxes. As the court observed, however, those code sections do
not apply to Ardon's claim that the City's TUT was an illegal tax.
The City does not renew its claim here. Therefore, we do not
address any issues involving preemption of the municipal code
provisions in this case." (Ardon, supra, 52 Cal. 4th at 246, fn. 2.)

15



by the relevant legislature - the Chula Vista City Council - is
required, and because that legislature did not authorize class
claims, no class claim may be asserted.'? Likewise, the unverified
claim Villa ﬁled on her behalf is defective due to non-compliance

with CVMC section 3.44.120.

12At least one commentator has recognized the continued
viability of Batt subsequent to Ardon. (See California Forms of
Pleading and Practice - Annotated (Matthew Bender & Company,
Inc. (2012), ch. 1, New Developments, §1.158 ("Local Law May
Disallow Use of Class Actions. In Batt v. City & County of San
Francisco (2007) 155 Cal. App. 4th 65, the court has enforced a
local ordinance disallowing the use of class actions to claim
refunds of local taxes."); California Forms of Pleading and
Practice - Annotated (Matthew Bender & Company, Inc. (2012)
ch. 120, Class Actions, §120.10 ("State or local laws may restrict
the availability of class actions in certain contexts. For example,
state law does not authorize class actions for the refund of vehicle
license fees [ Woosley v. State (1992) 3 Cal. 4th 758, 790 [ ] (Veh.
Code § 42231 requires that any "person” seeking refund of license
fee must file application for refund before filing suit, and "person”
does not include class)]. Similarly, a local ordinance may disallow
the use of class actions to claim refunds of local taxes [see, e.g.,
Batt v. City & County of San Francisco (2007) 155 Cal. App. 4th
65, 74-79 [ ] (trial court properly sustained demurrer to class
action seeking refund of local hotel tax, based on local ordinance
that expressly disallowed class claims for tax refunds)]. However,
unless a specific provision governs, the Government Claims Act
[Gov. Code § 900 et seq.] generally authorizes class claims against
local governmental entities [Ardon v. City of Los Angeles (2011)
52 Cal. 4th 241, 247-250 [ ] (claim for refund of local taxes); City
of San Jose v. Superior Court (1974) 12 Cal. 3d 447, 455 []
(nuisance and inverse-condemnation claims))." '

16



Dated: April 4, 2012 - DALEY &

V.
CONCLUSION

The Court of Appeals' opinions in Batt and Oronoz directly
conflict reaching opposite conclusions on the que»stion of whether
a municipal code or local ordinance is a "statute” within the
meaning of section 905, subdivision (a). And this Court did not
resolve the conflict in Ardon. Until this Court conclusively
resolves the conflict, continued uncertainty exists. Because this

petition presents this Court with the proper vehicle and

opportunity to resolve the conflict, this Court should grant the

petition and issue a stay of the underlying matter.

MITGAELL D. DEAN
SCOTTNOYA
LEE H. ROISTACHER

Attorneys for Petitioner
CITY OF CHULA VISTA

yv
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CERTIFICATION OF WORD COUNT

The text of this petition, excluding the table of contents and
table of authorities, consists of 3,629 words as counted by the
Microsoft Office 2010 word-processing program used to generate

this petition.

Dated: April 4, 2012 DALEY

MITCHELED. DEAN
SCOTT NOYA

LEE H. ROISTACHER
Attorneys for Petitioner
CITY OF CHULA VISTA
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COURT OF APPEAL, FOURTH APPELLATE DISTRICT '
DIVISION ONE
- STATE OF CALIFORNIA
CITY OF CHULA VISTA, D061561
Petitioner, (San Diego County
Super. Ct. No. 37-2011-00093296-CU-
V. - MC-CTL) | :
THE SUPERIOR COURT OF SAN
DIEGO COUNTY,
Respondent;
-3'p fn g 5
. ~. = b
CARLA VILLA etal, ~ e, T <lpp
iy,
Real Parties in Interest.

THE COURT:

The petition for writ of mandate has been read and considered by Justices Nares,
Haller and McDonald. The petition is DENIED.

Copies to: All parties

NARES, Acting P. I.
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The City of Chula Vista, California;
The City of Citrus Heights, California;
The City of Claremont, California;
The City of Colton, California;

The City of Compton, California;

The City of Covina, California;

The City of Cudahy, California;
Culver City, California;

The City of Cupertino, California;
Daly City, California;

The City of Desert Hot Springs, California;
The City of Dinuba, California;

The City of Downey, California;

The City of East Palo Alto, California;
The City of El Cerrito, California;

The City of El Monte, California;

The City of El Segundo, California;
The City of Exeter, California;

The City of Fairfield, California;

The City of Gardena, California;

The City of Gilroy, California;

The City of Glendale, California;

The City of Gonzales, California;

The City of Guadalupe, Califomia;
The City of Gustine, California;

The City of Hawthorne, California;
The City of Hayward, California;

The City of Hercules, California;

The City of Hermosa Beach, California;
The City of Holtville, California;

The City of Huntington Park, California;
The City of Huntington Beach, Califomia;
The City of Huron, California;

The City of Indio, California;

The City of Inglewood, California;
The City of Irwindale, California;

The City of Lakewood, California;
The City of La Palma, California;

The City of La Veme, California;

The City of Lawndale, California;

The City of Lindsey, California;

The City of Long Beach, Califomnia;
The City of Los Alamitos, Califonia;
The City of Los Altos, California;

The City of Los Angeles, California;
Los Angeles County, California;

The City of Lynwood, California;

The City of Malibu, California;

The City of Mammoth Lakes, California;
The City of Maywood, California;
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The City of Menlo Park, California;
The City of Modesto, Califormia;

The City of Montclair, California;

The City of Monterey, California;

The City of Monterey Park, California;
The City of Moreno Valley, California;
The City of Mountain View, California;
The City of Norwalk, California;

The City of Oakland, California;

The City of Orange Cove, Cahforma
The City of Pacific Grove, Cahforma
The City of Palm Springs, California;
The City of Palo Alto, California;

The City of Paramount, Cahforma
The City of Pasadena, California;

The City of Pico Rivera, California;
The City of Piedmont, California;

The City of Pinole, California;

The City of Placentia, California;

The City of Pomona, California;

The City of Port Hueneme, Cahforma
The City of Porterville, Cahforma

The City of Rancho Palos Verdes, California;

The City of Redondo Beach, Cahforma
Redwood City , California;

The City of Richmond, Cahfomla

The City of Sacramento, California,
The City of San Bemardmo Cahforma
The City of San Buenaventura (Ventu.ra)
California;

The City of San Francisco, California;
The City of San Gabriel, California;
The City of San Jose, Caleorma

The City of San Leandro California;
The City of San Luis Obispo, Cahforma,
The City of San Marino, California;
The City of Sanger, California;

The City of Santa Ana, California;

The City of Santa Barbara, California;,
The City of Santa Cruz, California;
The City of Santa Momca Califomia;
The City of Seal Beach, Cahfonua

The City of Sierra Madre, Califomnia;
The City of Soledad, California;

The City of South Pasadena, California;
The City of Stanton, California;

The City of Stockton, California;

The City of Sunnyvale, California;

The City of Torrance, California;

The City of Tulare, California;

The City of Waterford, California,

The City of Westminster, California;
The City of Whittier, California;

The City of Winters, California; -

The City of Woodlake, California; and
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DOES 1-50, inclusive,,

Defendants.

N N St N’

Plaintiffs allege the following:

OVERVIEW OF THE ACTION

1. This is an action to recover refunds of taxes erroneously paid and illegally
collected by two California counties and 1 15 California cities.! This action arises after the
settlement of a consolidated Multi-District Litigation proceeding in the United States District
Court for the Northern District of Illinois before the Honorable Amy J. St. Eve, case No. 1:10-cv-
02278, a series of federal class action cases, including cases in California Federal Court in which
Plaintiffs Donald Sipple, John Simon, Karl Simonsen and Christopher Jacobs sued Plaintiff New
Cingular Wireless PCS LLC (“New Cingular”) on bebalf of California consumers alleging that
New Cingular erroneously and mistakenly charged them for taxes on internet access which New
Cingular then remitted to the Defendants herein.

2. As part of the settlement of that class action, Judge St. Eve certified a series of
subclasses including a California Settlement Subclass and authorized New Cingular and the
California Settlement Subclass, through Class Representatives Donald Sipple, John Simon, Karl
Simonsen and Christopher Jacobs to act as the representatives and legal agents for all California
Settlement Subclass Members for the purpose of procuring refunds from Defendants of the taxes
unlawfully collected from New Cingular by Defendants. Each paid the subject claimed taxes to
at least one of the defendants. And each has exhausted his administrative remedies.

New Cingular also has standing to seck tax refunds of the taxes it erroneously paid on
behalf of consumers because these taxes were in fact paid by New Cingular under the mistaken
assumption that these taxes should have been collected and in light of the penalties and interest

that would be assessed by Defendants if these taxes were not timely paid by New Cingular.

' The original Complaint included 134 cities. Over 40 claims have settled. Nineteen
dismissals have been filed. Numerous additional settlements are in process.

Sipple, et al. v. The City of Alameda, et al. -4 First Amended Complaint
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4. In accordance with the United States District Court’s Order finally approving the
settlement, New Cingular and the other Plaintiffs submitted refund requests to Defendants on
behalf of every person who overpaid the subject taxes in California. These refund requests
itemized the specific amount of the tax refund due to each of the individuals for whom the
Certified Subclass was authorized to seek refunds under the federal court order. Such refund
requests included a detailed statement which summarized the legal and factual basis for each
refund request, the standing of the parties requesting the refund, as well as a description of the
various assignments and authorizations made between New Cingular and the Settlement Subclass
in order to effectuate such refund applications under the laws of the variety of taxing jurisdictions
to which they were directed. Instead of filing thousands of substantially identical separate claim
forms the plaintiffs herein jointly completed a single claim form for each jurisdiction, and
attached to it a CD detailing all of the individualized pertinent information called for on each
relevant claim form for each individual claimant. Defendants each denied or failed to respond to
the refund requests.

5. Plaintiffs have reached tax refund settlements with numerous cities including many
of the defendants named in the original complaint in this action. Defendants herein, however,
have refused to provide tax refunds based on a variety of assertions including that neither of the
Plaintiffs -- either New Cingular or the class representatives -- have standing to seek tax refunds
on behalf of any other individuals and that Plaintiffs have failed to comply with all the technical
requirements of the refund statutes. Plaintiffs allege they have adequately complied with all
claims statutes, codes and ordinances applicable.' To the extent plaintiffs may not have precisely
complied, if applicable at all, with Defendants’ technical requirements for tax refunds, Plaintiffs
have, in fact, substantially complied with such requirements. Defendants have suffered no
prejudice in the event of any technical noncompliance. To the extent Plaintiffs have not precisely
complied, enforcement of Defendants’ technical requirements for tax refunds and denial of the
refunds sought in this case would result in a denial of due process and the unjust enrichment of
Defendants.  Strictly interpreting Defendants’ technical requirements for a refund including, in

some cases, the purported standing requirements, would result in an injustice and frustrate the

Sipple, et al. v. The City of Alameda, et al. 5 First Amended Complaint
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settlement of the Multi-district Litigation by preventing California residents from recovering the
amounts they were overcharged by New Cingular which was unlawfully collected and is now
being unlawfully retained by Defendants.

6. Joinder of the claims against each Defendant in this single action is appropriate
under Code of Civil Procedure Section 1048(a). Plaintiffs’ claims against Defendants all arise
from the same series of transactions or occurrences, and involve common issues of fact or law.
Joinder of the claims will result in judicial economy and convenience and will not prejudice any
of the Defendants.

JURISDICTION »

7. This Court has jurisdiction pursuant to Cal. Gov. Code §§ 905 and/or 935 and

pursuant to the various City Codes and ordinances adopted by Defendants

YENUE

8. Pursuant to Cal. Code of Civ. Pro. § 395, venue is proper in this Court because
Defendants the County of Los Angeles and the cities of Los Angeles, Long Beach, Glendale,
Burbank, Norwalk, El Monte, Pasadena, Torrance, Arcadia, Baldwin Park, Bell, Bellflower,
Calabasas, Claremont, Compton, Covina, Culver City, Downey, El Segundo, Gardena,
Hawthome, Hermosa Beach, Huntington Park, Inglewood, Irwindale, La Verne, Lawndale,
Lynwood, Malibu, Maywood, Monterey Park, Paramount, Pico Rivera, Rancho Palos Verdes,
Redondo Beach, San Gabriel, San Marino, Santa Monica, South Pasadena, and Whittier, are
located in this County.

PARTIES

9. Plaintiff New Cingular Wireless PCS LLC (“New Cingular”) is a Delaware limited
liability company. New Cingular maintains its principal place of business at 5565 Glenridge
Connector, Glenridge Two, Atlanta, GA 30342. Tt is registered to do business in California.
Plaintiff does business throughout California.

10. Plaintiffs Donald Sipple, John Simon, Karl Simonsen and Christopher Jacobs are |

individual residents of the State of California and are the duly appointed Settlement Subclass

Sipple, et al. v. The City of Alameda, et al. 6 First Amended Complaint
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representatives for the California subclass pursuant to the Memorandum Opinion and Order
granting Preliminary approval of the Class Settlement described below. Sipple is a resident of
Montecito, California, Simon is a resident of Long Beach, California. Simonsen is a resident of
San Jose, California. Jacobs is a resident of Los Angeles, California.

11.  Defendant City of Alameda is a California city that may be served with process
through its city clerk. The city clerk may be found at 2263 Santa Clara Ave., Room 380,
Alameda, CA 94501,

12.  Defendant County of Alameda is a California county that may be served with
process through its county clerk. The county clerk may be found at 1106 Madison Street,
Oakland, California, 94607.

13.  Defendant City of Alhambra is a California city that may be served with process
through its city clerk. The city clerk may be found at 111 South First St., Alhambra, CA 91801.

14.  Defendant City of Arcadia is a California city that may be served with process
through its city clerk. The city clerk may be found at 240 West Huntington Dr., Arcadia, CA
91066.

15.  Defendant City of Baldwin Park is a California city that may be served with
process through its city clerk. The city clerk may be found at 14403 East Pacific Ave., Baldwin
Park, CA 91706.

| 16.  Defendant City of Bell is a California city that may be served with process through
its city clerk. The city clerk may be found at 6330 Pine Ave., Bell, CA 90201

17.  Defendant City of Bellflower is a California city that may be served with process
through its city clerk. The city clerk may be found at 16600 Civic Center Dr., Bellflower, CA
90706.

18.  Defendant City of Benecia is a California city that may be served with process
through its city clerk. The city clerk may be found at 250 East L. St., Benecia, CA 94510.

19.  Defendant City of Berkeley is a California city that may be served with process

through its city clerk. The city clerk may be found at 2180 Milvia St,, Berkeley, CA 94704

Sipple, et al. v. The City of Alameda, et al. 7 First Amended Complaint
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20.  Defendant City of Burbank is a California city that may be served with process
through its city clerk. The city clerk may be found at 275 East Olive Ave., Burbank, CA 91502

21.  Defendant City of Calabasas is a California city that may be served with process
through its city clerk. The city clerk may be found at 100 Civic- Center Way, Calabasas, CA
91302.

22.  Defendant City of Ceres is a California city that may be served with process
through its city clerk. The city clerk may be found at 2720 Second St., Ceres, CA 95307.

23.  Defendant City of Chico is a California city that may be served with process
through its city clerk. The city clerk may be found at 411 Main St., Chico, CA 95928.

24.  Defendant City of Chula Vista is a California city that may be served with process
through its city clerk. The city clerk may be found at 276 Fourth Ave., Chula Vista, CA 91910.

25.  Defendant City of Citrus Heights is a California city that may be served with
process through its city clerk. The city clerk may be found at 6237 Fountain Square Dr., Citrus
Heights, CA 95621.

26.  Defendant City of Claremont is a California city that may be served with process
through its city clerk. The city clerk may be found at 207 Harvard Ave., Claremont, CA 91711.

27.  Defendant City of Colton is a California city that may be served with process
through its city clerk. The city clerk may be found at 650 N. La Cadena Dr., Colton, C4 92403.

28.  Defendant City of Compton is a California city that may be served with process
through its city clerk. The city clerk may be found at 700 N. Bullis Rd., Compton, CA 90220.

29.  Defendant City of Covina is a California city that may be served with process
through its city clerk. The city clerk may be found at 125 E. College St., Covina, CA 91723-
2199.

30.  Defendant City of Cudahy is a California city that may be served with process
through its city clerk. The city clerk may be found at 5220 Santa Ana St., Cudahy, CA 90201.

31.  Defendant Culver City is a California city that may be served with process through

its city clerk. The city clerk may be found at 9770 Culver Blvd., Culver City, CA 90232.

Sipple, et al. v. The City of Alameda, et al. 8 First Amended Complaint
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32.  Defendant City of Cupertino is a California city that may be served with process
through its city clerk. The city clerk may be found at 10300 Torre Ave., Cupertino, CA 95014-
3202.

33.  Defendant Daly City is a California city that may be served with process through
its city clerk. The city clerk may be found at 333 90th St,, Dﬁly City, CA 94015.

34.  Defendant City of Desert Hot Springs is a California city that may be served with
process through its city clerk. The city clerk may be found at 65-950 Pierson Blvd. Desert Hot
Springs, CA 92240.

35.  Defendant City of Dinuba is a California city that may be served with process
through its city clerk. The city clerk may be found at 405 East Ave. 416, Dinuba, CA 93618.

36.  Defendant City of Downey is a California city that may be served with process
through its city clerk. The city clerk may be found at 11111 Brookshire Ave., Downey, CA
90241.

37.  Defendant City of East Palo Alto is a California city that may be served with
process through its city clerk. The city clerk may be found at 2415 University Ave., East Palo
Alto, CA 94303,

38.  Defendant City of El Cerrito is a California city that may be served with process
through its city clerk. The city clerk may be found at 10890 San Pablo Ave., El Cerrito, CA
94530-2323.

39.  Defendant City of El Monte is a California city that may be served with process
through its city clerk. The city clerk may be found at 11333 Valley Bivd., El Monte, CA 91731.

40.  Defendant City of El Segundo is a California city that may be served with process
through its city clerk. The city clerk may be found at 350 Main St., El Segundo, CA 90245-3895

41.  Defendant City of Exeter is a California city that may be served with process
through its city clerk. The city clerk may be found at 137 North F St., Exeter, CA 93221-1629.

42.  Defendant City of Fairfield is a California city that may be served with process
through its city clerk. The city clerk may be found at 1000 WeBster St: # 4, Fairfield, CA 94533.

Sipple, et al. v. The City of Alameda, et al. 9 First Amended Complaint
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43,  Defendant City of Gardena is a California city that may be served with process
through its city clerk. The city clerk may be found at 1700 West 162nd St., Gardena, C4 90247.

44.  Defendant City of Gilroy is a California city that may be served with process
through its city clerk. The city clerk may be found at 7351 Rosanna St., Gilray, CA 95020.

45.  Defendant City of Glendale is a California city that may be served with process
through its city clerk. The city clerk may be found at 613 E. Broadway, Glendale, CA 91206.

46.  Defendant City of Gonzales is a California city that may be served with process
through its city manager/city clerk. The city manager/city clerk may be found at 147 4th St,,
Gonzales, CA 93926.

47.  Defendant City of Guadalupe is a California city that may be served with process
through its city clerk. The city clerk may be found at 918 Obispo St., Guadalupe, CA 93434-
1451.

48.  Defendant City of Gustine is a California city that may be served with process
through its city clerk. The city clerk may be found at 682 3rd Ave., Gustine, CA 95322-1102.

49.  Defendant City of Hawthorne is a California city that may be served with process
through its city clerk. The city clerk may be found at 4455 W. 126" St., Hawthorne, CA 90250.

50.  Defendant City of Hayward is a California city that may be served with process
through its city clerk. The city clerk may be found at 777 B St., Hayward, CA 94541-5007.

51.  Defendant City of Hercules is a California city that may be served with process
through its city clerk. The city clerk may be found at 111 Civic Dr., Hercules, CA 94547.

52.  Defendant City of Hermosa Beach is a California city that may be served with
process through its city clerk. The city clerk may be found at 1315 Valley Dr., Hermosa Beach,
CA 90254.

53.  Defendant City of Holtville is a California city that may.be served with process
through its city clerk. The city clerk may be found at 121 West 5® St., Holtville, CA 92250.

54.  Defendant City of Huntington Park is a California city that may be served with
process through its city clerk. The city clerk may be found at 6550 Miles Ave. # 145, Huntington
Park, CA 90255.

Sipple, et al. v. The City of Alameda, et al. 10 First Amended Complaint
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55.  Defendant City of Huntington Beach is a California city that may be served with
process through its city clerk. The city clerk may be found at 2000 Main St., Huntington Beach,
CA 92648

56.  Defendant City of Huron is a California city that may be served with process
through its city clerk. The city clerk may be found at 36311 South Lassen Ave., Huron, CA
93234,

57.  Defendant City of Indio is a Califomia city that may be served with process
through its city clerk. The city clerk may be found at 100 Civic Center Mall, Indio, CA 92201.

58.  Defendant City of Inglewood is a California city that may be served with process
through its city clerk. The city clerk may be found at One Manchester Blvd., Inglewood, CA
90301.

59.  Defendant City of Irwindale is a California city that may be served with process
through its city clerk. The city clerk may be found at 5050 North Irwindale Ave., Irwindale, CA
91706. '

60.  Defendant City of Lakewood is a California city that may be served with process
through its city clerk. The city clerk may be found at Lakewood City Hall, 5050 Clark Ave.,
Lakewood, CA 90712.

61.  Defendant City of La Palma is a California city that may be served with process
through its city clerk. The city clerk may be found at 7822 Walker St., La Palma, CA 90623.

62.  Defendant City of La Veme is a California city that may be served with process
through its city clerk. The city clerk may be found at 3660 "D" St., La Verne, CA 91750.

63.  Defendant City of Lawndale is a California city that may be served with process
through its city clerk. The city clerk may be found at 14717 Burin Ave., Lawndale, CA 90260.

64.  Defendant City of Lindsey is a California city that may be served with process
through its city clerk. The city clerk may be found at 251 E. Honolulu St., Lindsay, CA 93247.

65. Defendant City of Long Beach is a California city that may be served with process
through its city clerk. The city clerk may be found at 333 W. Ocean Blvd., Long Beach, CA
90802. |

Sipple, et al. v. The City of Alameda, et al. 11 First Amended Complaint
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66.  Defendant Ci;cy of Los Alamitos is a California city that may be served with
process through its city clerk. The city clerk may be found at 3191 Katella Ave., Los Alamitos,
CA 90720-5600.

67.  Defendant City of Los Altos is a California city that may be served with process
through its city clerk. The city clerk may be found at One North San Antonio Rd., Los Altos, CA
94022.

68.  Defendant City of Los Angeles is a California city that may be served with process
through its city clerk. The city clerk may be found at 555 Ramirez St., #320, Los Angeles, CA
90012.

69.  Defendant County of Los Angeles is a California county that may be served with
process through its county clerk. The county clerk may be found at 12400 Imperial Highway,
Norwalk, CA 90650.

70.  Defendant City of Lynwood is a California city that may be served with process
through its city clerk. The city clerk may be found at 11330 Bullis Rd., Lynwood, CA 90262.

71.  Defendant City of Malibu is a California city that may be served with process
through its city clerk. The city clerk may be found at 23815 Stuart Ranch Rd., Malibu, CA
90265.

72.  Defendant City of Mammoth Lakes is a California city that may be served with
process through its city clerk. The city clerk may be found at 437 Old Mammoth Rd., Suite R,
Mammoth Lakes, CA 93546.

73.  Defendant City of Maywood is a California city that may be served with process
through its city clerk. The city clerk may be found at 4319 Slauson Ave., Maywood, CA 90270-
2851.

74.  Defendant City of Menlo Park is-a California city that may be served with process
through its city clerk. The city clerk may be found at 701 Laurel St., Menlo Park, CA 94025.

75.  Defendant City of Modesto is a California city that may be served with process
through its city clerk. The city clerk may be found at 1010 10th St., Modesto, CA 95354.

Sipple, et al. v. The City of Alameda, et al. 12 First Amended Complaint
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76.  Defendant City of Montclair is a California city that may be served with process
through its city clerk. The city clerk may be found at 5111 Benito St,, Montclair, CA 91763.

77. Defendant City of Monterey is a California city that may be served with process
through its city clerk. The city clerk may be found at 580 Pacific St., Monterey, CA 93940.

78.  Defendant City of Monterey Park is a California city that may be served with
process through its city clerk. The city clerk may be found at 320 West Newmark Ave.,
Monterey Park, CA 91754.

79.  Defendant City of Moreno Valley is a California city that may be served with
process through its city clerk. The city clerk may be found at 14177 Frederick St., Moreno
Valley, CA 92553.

80.  Defendant City of Mountain View is a California city that may be served with
process through its city clerk. The city clerk may be found at 500 Castro St., Mountain View,
CA 94039.

81.  Defendant City of Norwalk is a California city that may be served with brocess
through its city clerk. The city clerk may be found at 12700 Norwalk Blvd., Norwalk, CA
90650.

82. Defendant City of Oakland is a California city that may be served with process
ﬂxrough its city clerk. The city clerk may be found at 1 Frank H. Ogawa Plz. #101, Qakland, CA
94612.

83.  Defendant City of Orange Cove is a California city that may be served with process
through its city clerk. The city clerk may be found at 633 6™ St., Orange Cove, CA 93646-2451.
84.  Defendant City of Pacific Grove is a California city that may be served with
process through its city clerk. The city clerk may be found at 300 Forest Ave., Pacific Grove, CA

93950.

85.  Defendant City of Palm Springs is a California city that may be served with
process through its city clerk. The city clerk may be found at 3200 East Tahquitz'Canyon Way,
Palm Springs, CA 92262,
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86.  Defendant City of Palo Alto is a California city that may be sérved with process
through its city clerk. The city clerk may be found at 250 Hamilton Ave., Palo Alto, CA 94301.

87.  Defendant City of Paramount is a California city that may be served with process
through its city clerk. The city clerk may be found at 16400 Colorado Ave., Paramount, CA
90723-5050.

88.  Defendant City of Pasadena is a California city that may be served with process
through its city clerk. The city clerk may be found at Room S228, 100 N. Garfield Ave.,
Pasadena, CA 91101-1782. '

89.  Defendant City of Pico Rivera is a California city that may be served with process
through its city clerk. The city clerk may be found at 6615 Passons Blvd., Pico Rivera, CA
90660-1016.

90. Defendant City of Piedmont is a California city that may be served with process
through its city clerk. The city clerk may be found at 120 Vista Ave., Piedmont, CA 94611.

91.  Defendant City of Pinole is a California city that may be served with process
through its city clerk. The city clerk may be found at 2131 Pear St., Pinole, CA 94564.

92.  Defendant City of Placentia is a California city that may be served with process
through its city cletk. The city clerk may be found at 401 East Chapman Ave., Placentia, CA
92870. '

93.  Defendant City of Pomona is a California city that may be served with process
through its city clerk. The city clerk may be found at 505 S. Garey Ave., Pomona, CA 91766. .

94.  Defendant City of Port Hueneme is a California city that may be served with
process through its city clerk. The city clerk may be found at 250 N. Ventura Rd., Port
Hueneme, CA 93041.

95.  Defendant City of Porterville is a California city that may be served with process
through its city clerk. The city clerk may be found at 291 North Main St., Porterville, CA 93257.

96.  Defendant City of Rancho Palos Verdes is a California city that may be served with
process through its city cletk. The city clerk may be found at 30940 Hawthorne Blvd., Rancho
Palos Verdes, CA 90275.

Sipple, et al. v. The City of Alameda, et al. 14 First Amended Complaint
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97.  Defendant City of Redondo Beach is a California city that may be served with
process through its city clerk. The city clerk may be found at 415 Diamond St., Redondo Beach,
CA 90277. »

98.  Defendant Redwood City is a California city that may be served with process
through its city clerk. The city clerk may be found at 1017 Middlefield Rd., Redwood City, CA
94063.

99.  Defendant City of Richmond is a California city that may be served with process
through its city clerk. The city clerk may be found at 450 Civic Center Plaza, Richmond, CA
94804.

100. Defendant City of Sacramento is a California city that may be served with process
through its city clerk. The city clerk may be found at 915 5t, Sacramento, CA 95814

101. Defendant City of San Bernardino is a California city that may be served with
process through its city clerk. The city clerk may be found at 300 N. "D" St., San Bemardino,
CA 92418.

102. Defendant City of San Buenaventura (Ventura) is a California city that may be
served with process through its city clerk. The city clerk may be found at 501 Poli St., Ventura,
CA 93001.

103. Defendant City of San Francisco is a California city that may be served with
process through its city clerk. The city clerk may be found at 1 Dr. Carlton B. Goodlett P1, San
Francisco, CA 94102.

104. Defendant City of San Gabriel is a California city that may be served with process
through its city clerk. The city clerk may be found at 425 S. Mission Dr., San Gabriel, CA
91776.

105. Defendant City of San Jose is a California city that may be served with process
through its city clerk. The city clerk may be found at San Jose City Hall, 200 East Santa Clara
St., San Jose, CA 95113.

106. Defendant City of San Leandro is a California city that may be served with process
through its city clerk. The city clerk may be found at 901 East 14th St., San Leandro, CA 94577.

Sipple, et al. v. The City of Alameda, et al. 15 First Amended Complaint
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107. Defendant City of San Luis Obispo is a California city that may be served with
process through its city clerk. The city clerk may be found at 990 Palm St., San Luis Obispo, CA
93401.

108. Defendant City of San Marino is a California city that may be served with process
through its city clerk. The city clerk may be found at 2200 Huntington Dr., San Marino, CA
91108.

109. Defendant City of Sanger is a California city that may be served with process
through its city clerk. The city clerk may be found at 1700 7th St., Sanger, CA 93657.

110. Defendant City of Santa Ana is a California city that may be served with process
through its city clerk. The city clerk may be found at City Hall, 20 Civic Center Plaza, Santa
Ana, CA 92701.

111. Defendant City of Santa Barbara is a California city that may be served with
process through its city clerk. The city clerk may be found at City Hall, 735 Anacapa St., Santa
Barbara, CA 93101.

112. Defendant City of Santa Cruz is a California city that may be served with process

through its city clerk. The city clerk may be found at City Hall, 809 Center St., Santa Cruz, CA

95060.

113. Defendant City of Santa Monica is a California city that may be served with
process through its city clerk. The city clerk may be found at 1685 Main St., Santa Monica, CA
90401.

114. Defendant City of Seal Beach is a California city that may be served with process
through its city clerk. The city clerk may be found at 211 8™ St., Seal Beach, CA 90740.

115. Defendant City of Sierra Madre is a California city that may be served with process
through its city clerk. The city clerk may be found at 232 W. Sierra Madre Blvd., Sierra Madre,
CA 91024,

116. Defendant City of Soledad is a California city that may be served with process
through its city clerk. The city clerk may be found at 248 Main St., Soledad, CA 93960-2619.

Sipple, et al. v. The City of Alameda, et al. 16 First Amended Complaint
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117. Defendant City of South Pasadena is a California city that. may be served with
process through its city clerk. The city clerk may be found at 1414 Mission St., South Pasadena,
CA 91030.

118. Defendant City of Stanton is a California city that may be served with process
through its city clerk. The city clerk may be found at 7800 Katella Ave., Stanton, CA 90680.

119. Defendant City of Stockton is a California city that may be served with process
through its city clerk. The city clerk may be found at 425 N. El Dorado St., Stockton, CA 95202.

120. Defendant City of Sunnyvale is a California city that may be served with process

: throilgh its city clerk. The city clerk may be found at Sunnyvale City Hall, 456 W. Olive Ave.,

Sunnyvale, CA 94086.

121. Defendant City of Torrance is a California city that may be served with process
through its city clerk. The city clerk may be found at City Hall, 3031 Torrance Blvd., Torrance,
CA 90503.

122. Defendant City of Tulare is a California city that may be served with process
through its city clerk. The city clerk may Be found at City Hall, 411 East Kern Ave., Tulare, CA
93274,

123.  Defendant City of Waterford is a California city that may be served with process
through its city clerk. The city clerk may be found at City Hall, 312 E St., Waterford, CA 95386.

124. Defendant City of Westminster is a California city that may be served with process
through its city clerk. The city clerk may be found at the Civic Center, 8200 Westminster Blvd.,
Westminster, CA 92683.

125. Defendant City of Whittier is a Califomnia city that may be served with process
through its city clerk. The city clerk may be found at City Hall, 13230 Penn St., Whittier, CA
90602.

126, Defendant City of Winters is a California city that may be served with process
through its city clerk. The city clerk may be found at Winters City Hall, 318 First St., Winters,
CA 956%4.

Sipple, et al. v. The City of Alameda, et al. 17 First Amended Complaint
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127. Defendant City of Woodlake is a California city that may be served with process
through its city clerk. The city clerk may be found at City Hall, 350 N. Valencia Blvd,,
Woodlake, CA 93286.

128. The true names and capacities of the Defendants sued herein as DOE
DEFENDANTS 1 through 50, inclusive, are currently unknown to Plaintiff, who therefore sues
such Defendants by fictitious names. Each of the Defendants designated herein as a DOE is
legally responsible for the unlawful acts alleged herein. Plaintiff will seek leave of Court to
amend the Complaint to reflect the true names and capacities of the DOE Defendants when such
identities become known.

129. Defendants named in paragraphs 4 through 127 inclusive are sometimes hereafter
referred to as “cities” or “defendants” when speaking of the Defendants generally, including

defendant Counties.

BACKGROUND FACTS

130  Plaintiff New Cingular is the defendant in Sipple v. AT&T Mobility LLC, et al.
Case No. 3:10-cv-00184-BTM-RBB (S.D. Cal) and Simon, et al, v. AT&T Mobility, LLC, et al,
Casae No. 2:10-cv-00791-DSF-JEM (Central Dist. Cal). It was also part of a large number of
similar cases filed across the United States that were consolidated in a Multi-District Litigation
proceeding in the United State District Court for the Northemn District of Illinois before the
Honorable Amy J. St. Eve, case No. 1:10-cv-02278. The lawsuits arose from the payment, by
New Cingular, to the defendant cities in this action, of taxes New Cingular eroneously believed
to be due on wireless data services providing internet access.

131. These taxes were not, in fact, due to the defendant cities under settled federal law.
Pursuant to a Settiement Agreement and upon ordel; of the Court afier final approval of such
agreement, New Cingu.lér and the Settlement Subclass for California have now made a series of
claims for the benefit of the Settlement Class for refunds of the amounts mistakenly collected and
erroneously paid to these cities.

132. The Internet Tax Freedom Act, 47 U.S.C. § 151 (1998), as amended, imposed a

Sipple, et al. v. The City of Alameda, et al. 18 . First Amended Complaint
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national moratorium on state and local government taxation on internet access. “No State or
political subdivision thereof shall impose any of the following taxes during the period beginning
November 1, 2003, and ending November 1, 2014: ... (1) Taxes on Internet access.”

133.  Under the Internet Tax Freedom Act (“TTFA”), the phrase “internet acce;ss” means:
“3 service that enables users to connect to the Internet to access content, information, or other
services offered over the Internet; (B) includes the purchase, use or sale of telecommunications
by a provider of a service described in subparagraph (A) to the extent such telecommunications
are purchased, used or sold.—- (i) to provide such service; or (ii) to otherwise enable users to
access content, information or other services offered over the Internet[.]”

134. Many of the defendants have additional prohibitions in their own city ordinances
prohibiting the taxes in question.

135. New Cingular erroneously charged its customers state and/or local tax on internet
access on its monthly bills in California and paid those taxes to the defendant cities. Such
Internet Access Services included Plan Category and Primary Features/Characteristics as follows:

. Data Connect Plans — Web access and ability to send and receive Internet
e-mail through a computer equipped with a laptop data card.

. Smart-phone Data Features “Bolt-on” — Web access and ability to send
and receive Internet email.

. Smart-phone Standalone Data Plans — Web access and ability to send

and receive Internet email.

. iPhone Data Plans — Web access and ability to send and receive Internet e-
mail.
. Personal Blackberry Plans — Web access and ability to send and receive

Internet e-mail; also includes access to Blackberry APN, which provides
push e-mail, and contacts/calendar synchronization through RIM server.
. Enterprise Smartphone Plans (using RIM/Blackberry, Goodlink, or
Microsoft application provider) — Same as Personal Blackberry plans,

and also provides enterprise customer’s end users the ability to send and

Sipple, et al. v. The City of Alameda, et al. 19 First Amended Complaint
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receive internal and Internet e-mail to and from e-mail addresses provided
by the enterprise customer.

All of the taxes collected by New Cingular were remitted to the defendant cities.

136. In accordance with Cal. Gov. Code §§ 905 and/or § 935, and the Codes and
Ordinances of each defendant City, which include provisions for the refund of the taxes in
question. New Cingular and the class representatives have filed claims for refunds of the
erroneously charged and remitted taxes to the California cities named in this complaint and sent
separate notice of such claims to the City Clerks of such cities. Under the language of the refund
applications, the refund claims were filed by New Cingular for itself, the class representatives on
behalf of class members, or both, to comply with various municipal code provisions related to

refund applications for erroneously paid taxes.

COMPLIANCE WITH THE PRESENTATION OF CLAIMS REQUIREMENT

137.  On or about November 9, 2010, New Cingular filed refund requests, joined in by
the Settlement Subclass, with all of the Defendants pursuant to each applicable claims statute
code or ordinance. Each claim with each city itemized every single refund requested by amount,
and by name of the person entitled to the refund. Each claimant authorized the class
representatives and/or New Cingular to submit claims on their behalf.

138.  Each of these refund claims sought refunds for the maximum period permitted by
the applicable statute of limitations.

139.  Each of these refund claims was properly presented under Cal. Gov. Code §§ 905
and/or 935 and the city and county codes and ordinances enacted by Defendants.

140. Each Defendant has either declined the refund by letter or has refused to issue a
refund irrespective of whether it has issued a denial letter.

141. Defendants’ failure to refund the erroneously paid taxes is wrongful and is in
violation of their respective municipal or county code as well as state law and other binding
authorities.

142.  Plaintiffs seck a refund of all taxes erroneously collected by Defendants for the

Sipp]é, et al. v. The City of Alameda, et al. 20 First Amended Complaint
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maximum time permitted by law.

143.  This lawsuit is brought within the six month time period permitted under Cal. Gov.
Code § 912.4.

144.  As part of the settlement of the Multi-District class action, Judge St. Eve certified a
Settlement Subclass and authorized New Cingular and Donald Sipple, John Simon, Karl
Simonsen, and Christopher Jacobs to act as the agents for all California Settlement Sub-class
Members for the purpose of procuring refunds from Defendants of the taxes unlawfully collected
from New Cingular by Defendants. Each of the Settlement subclass Members was given the
opportunity to decline to be included in the federal court’s order authorizing Plaintiffs to seek a
tax refund for them by opting out of the Settlement Subclass. Plaintiffs are suing on behalf of the
Settlement Subclass members who consented to the order authorizing Plaintiffs to seek a tax
refund for them by electing not to opt out of the Settlement Subclass.

145. Govemnment Code section 910 allows taxpayers to file actions, including class
action claims against municipal and county governmental entities for the refund of local taxes.
As Judge St. Eve ruled in granting the motion for class certification of the Settlement Subclass,
the Settlement Subclass meets all the requirements for class certification. While additional class
certification is unnecessary for Plaintiffs to act on behalf of the California members of the
Settlement Subclass in accordance with Judge St. Eve’s Order, Plaintiffs also could and would
satisfy the requirements for class certification under Section 382 of the California Code of Civil
Procedure. Under principles of comity, the decision of the federal district court certifying the
class is entitled to substantial deference in this Court.

146.  Plaintiffs allege they have fully or substantially complied with all applicable claims
statutes. Such refund requests included a detailed staternent which summarized the basis for the
refund request, the standing of the parties requesting the refund as well as a description of the
various assignments and authorizations made between New Cingular and the Settlement subclass
in order to effectuate such refund applications under the laws of the variety of taxing jurisdictions
to which they were directed. A copy of such statement is attached as Exhibit A. To the extent

this has not occurred, if at all, Plaintiffs allege enforcement of Defendants’ technical
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requirements for tax refunds and denial of the refunds sought in this case would result in a denial
of due process and the unjust enrichment of Defendants because compliance with Defendants’
technical requirements for tax refunds is not completely practicable here. Strictly interpreting
some of the Defendants’ technical requirements for a refund inchuding the purported standing
requirements would result in an injustice and frustrate the settlement of the Multidistrict
Litigation by preventing California consumers from recovering the amounts they were
overcharged by New Cingular and which were unlawfully collected by Defendants. Under
California Government Code §910 and the various municipal codes and ordinances enacted by
defendants herein,either New Cingular or the Settlement Subclass or both have standing to
pursue this lawsuit arising out of the denial of the refund applications filed against Defendants in
this case.

147. Under California law, individuals who are erroneously and mistakenly charged an
invalid municipal utility tax by a utility are prohibited from recovering the improperly collected
taxes from the utility. Cal. Pub. Util. Code § 799(a)(2):

(2) In connection with any actions or claims relating to or arising
from the invalidity of the tax ordinance, in whole or in part, the
public utility or other service supplier shall not be liable to any
customer as a consequence of collecting the tax....

Thus, the only recourse to recover invalid utility tax is to seek a refund from the
municipality that collected the tax. '

148. To the extent that a defendant municipality prohibits class actions for purposes of
seeking a tax refund of invalid taxes, such an ordinance violates California’s public policy in that
(2) the consumer is powerless to alter the arrangement between him/herself and the city; (b) the
amounts involved are predictably small; (c) the purpose of the ordinance is to deliberately erect
artificial barriers that result in municipalities being permitted to retain taxes mistakenly and
improperly paid under an invalid ordinance — in other words to cheat large numbers of consumers

out of small sums of money.

Sipple, et al. v. The City of Alameda, et al. 22 First Amended Complaint
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FIRST CAUSE OF ACTION:

CLAIM FOR TAX REFUNDS AGAINST DEFENDANTS BASED ON STATE STATUTE
AND CITY OR COUNTY CODE OR ORDINANCE

149. Plaintiffs incorporate by reference paragraphs 1-148 as if fully set forth herein.

150.  On or about November 9, 2010, New Cingular filed a refund request, joined in by
the Settlement Subclass, with each and every defendant named herein, which refund request was
based on the defendants’® municipal or county code or ordinance which provided for the refund of
such taxes. Under the language of the refund applications the refund claims were filed by New
Cingular for itself, the class representatives on behalf of class members, or both, to comply with
various municipal code provisions related to refund applications for erroneously paid taxes. To
the extent that 2 municipal ordinance imposes a tax on sales of internet access services, the tax is
invalid under the Internet Tax Freedom Act.

151. The plaintiffs complied or substantially complied with all requirements under said
Code or Ordinances, such that each defendant was sufficiently épprised of the nature of the claim
being made, the details of such claim, and g_ach defendant was given an adequate opportunity to
investigate and settle such claim. To the extent plaintiffs may have in any way failed to strictly
comply with the code or ordinance in question, defendants have suffered no prejudice from such
failure considering the fact that substantial compliance was made. Class claims are permissible
under California Government Code §910, and to the extent that any of the defendant cities’
claims code or ordinance purports to prohibit class claims or to require more than is required
under the California Government Code, such code or ordinance is inapplicable.

152. The refund claims sought refunds for the maximum period permitted by the
applicable statute of limitations.

153. The claims were properly presented under California Government Code §905
and/or 935.

154. Each defendant has failed to issue a refund within 45 days.

155. This lawsuit is brought within the six month time period permitted under

California Government Code §912.4.

Sipple, et al. v. The City of Alameda, et al. 23 First Amended Complaint
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156. [Each defendant’s denial of the refund claim is wrongful and is in violation of
defendants’ municipal or county code, ordinance, state law and other binding authority.

157. Plaintiffs seck a refund of all taxes unlawfully collected by defendants for the

maximum time permitted by law.

SECOND CAUSE OF ACTION:

COMMON LAW RESTITUTION BASED UPON UNJUST ENRICHMENT

158. Plaintiffs incorporate by reference paragraphs 1-157 as if fully set forth herein.

159. By their conduct described above, Defendants have been unjustly benefited and
enriched at the expense of Plaintiffs and members of the Settlement Subclass.

160. Each time New Cingular erroneously paid and Defendants collected the erroneous,
improper tax payments, the common law of California created an “implied in law” contract by
which Defendants had a duty to make restitution to Plaintiffs and California members of the
Settlement Subclass.

161. Defendants have failed and refused to perform that duty and have thereby breached
their implied in law contracts to make restitution to Plaintiffs and California members of the
Settlement Subclass.

162. Plaintiffs have fulfilled all conditions and performed all duties on their part to be
fulfilled or performed under the implied in law contract, except for such duties or conditions that
are immaterial or have been waived or excused.

163.  Defendants’ retention of the improperly collected tax payments was and is unjust.

164. The measure of restitution that Defendants must make to Plaintiffs and California
members of the Settlement Subclass is the amount unjustly received by Defendants, and because
Defendants’ unjust conduct was intentional, any profits Defendants derived from the money they
unjustly received. The Court should impose a constructive trust upon any money that Defendants
unjustly received and any profits therefrom, in order to enforce the implied in law contract of

restitution.

Sipple, et al. v. The City of Alameda, et al. 24 First Amended Complaint
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THIRD CAUSE OF ACTION:

MONEY HAD AND RECEIVED -

165. Plaintiffs incorporate by reference paragraphs 1-164 as if fully set forth herein.

166. By their conduct described above, Defendants are indebted to the Plaintiffs and
California members of the Settlement Subclass in sums certain for money bad and received by
the Defendants for the use of the Plaintiffs and members of the Settlement Subclass.

167.  As alleged above, Plaintiffs have demanded payment of the unlawful taxes from
Defendants by filing claims specifically stating the certain amount due to each member of the
Settlement Subclass on whose behalf the demand was made.

168. Defendants have failed and refused to make any payments to Plaintiffs or members

of the Settlement Subclass.

FOURTH CAUSE OF ACTION:

VIOLATION OF THE DUE PROCESS CLAUSES OF THE FIFTH AND FOURTEENTH

AMENDENTS TO THE UNITED STATES CONSTITUTION

169.  Plaintiffs incorporate by reference paragraphs 1-168 as if fully set forth herein.

170. The Due Process clauses of the Fifth and Fourteenth Amendments to the United
States Constitution require local governmental entities to have a meaningful opportunity to
secure post-payment relief for taxes erroneously paid and improperly collected and to provide a
clear and certain remedy to the taxpayers.

171. Because Plaintiffs have provided Defendants with all the information Defendants
reasonably need to support and verify the refund claim of Plaintiffs and each of the members of
the Settlement Subclass, due process requires Defendants to provide a remedy in the form of a
tax refund to Plaintiffs and the members of the Settlement Subclass.

172. By their conduct described above, including Defendants’ failure and refusal to
provide the tax refunds claimed by, and on behalf of, Plaintiffs and the Settlement Subclass

members, Defendants have violated the righfs of Plaintiffs and members of the Settlement

Sipple, et al. v. The City of Alameda, et al. 25 First Amended Complaint
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Subclass to due process under the Fifth and Fourteenth Amendments to the United States

Constitution.

FIFTH CAUSE OF ACTION:

VIOLATION OF THE DUE PROCESS CLAUSE OF THE

CALIFORNIA CONSTITUTION

173.  Plaintiffs incorporate by reference paragraphs 1-172 as if fully set forth herein.

174. The Due Process clause of the Article 1, Section Six of the California Constitution
requires local governmental entities to provide a meaningful and effective opportunity to secure
post-payment relief for taxes erroneously paid and improperly collected and to provide a clear
and certain remedy to the taxpayer.

175. Because Plaintiffs have provided Defendants with all the information Defendants
reasonably need to support and verify the claim of Plaintiffs and each of the members of the
Settlement Subclass, due process requires Defendants to provide a remedy in the form of a tax
refund to Plaintiffs and the California members of the Settlement Subclass.

176. By their conduct described above, including Defendants’ failure and refusal to
provide the tax refunds claimed by and on behalf of Plaintiffs and the Settlement Subclass
members, based on Defendants’ purported technical claims requirements, Defendants have
.violated the rights of Plaintiffs and members of the Settlement Subclass to due process under of

the California Constitution.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for the following relief against Defendants:

1. For refunds, in accordance with proof at trial;

2. For an award of the costs of the suit; and

3. Such other and further relief as may be just and proper.
Respectfully submitted,

Sipple, et al. v. The City of Alameda, et al. 26 First Amended Complaint
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Dated: December 15, 2011

By:
CONALDOYLE
Attorney for Plaintiffs

Dated: December 15, 2011

By:
STEPHEN B. MORRIS
Attorney for Plaintiffs
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107428.1

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on April 17, 2012 at 11:00 a.m. or as soon thereafter as the
matter will be heard in Department 307 of the above-entitled Court, Jocated at 600 South
Commonwealth Avenue, Los Angeles, California 90005, the following defendants (the “Alhambra
Coalition™) will and hereby do demur to the First Amended Complaint filed by Plaintiffs in the
abofre—captioned action: the Cities of Alhambra, Berkeley, Burbank, Calabasas, Chico, Chula Vista,
Culver 'City, Cupertino, Daly City, East Palo Alto, El Monte, Exeter, Gardena, Gilroy, Glendale,
Guadalupe, Huntington Beach, Huntington Park, Los Altos, Los Angeles, Montclair, Monterey,
Moreno Valley, Mountain View, Pacific Grove, Pomona, Porterville, Richmond, San Bemardino,
San'J ose, Santa Cruz, Sierra Madre, Stockton, Torrance, Tulafe, Waterford, and Winters.

The Alhambra Coalition demurs generally pursuant to Code of Civil Procedure section
430.10(e) on the ground that the causes of action alleged against the Alhambra Defendants as set
forth in the First Amended Complaint fail to state facts sufficient to constitute a cause of action.

The Alhambra Coalition further demurs specially pursuant to Code of Civil Procedure
section 430.10(d) on the ground that there is a def;éct or misjoinder of parties in each of the causes of
action alleged in the First Amended Complaint and as enumerated in the attached demurrer.

The Alhambra Coalition further demurs specially pursuant to Code of Civil Procedure
section 430.10(f) on the ground that each canse of action set forth in the First Amended Complaint
and as enumerated in the attached demurrer is uncertain.

The demurrer is based on this notice, the attached Demurrer, the attached Memorandum of
Points and Authorities, and the Requesf for Judicial Notice filed concurrently herewith, the
pleadings, records and files in this action, and such argument as may be presented by the Alhambra
Coalition at or before the hearing. |
DATED: January 31, 2012 COLANTUONO & LEVIN, PC

AL

SANDRA J. LEVIN
MICHAEL G. COLANTUONO
HOLLY O. WHATLEY
BRIAN R. GUTH

Attorneys for Defendants
ALHAMBRA COALITION
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GENERAL DEMURRER

1. The Alhambra Coalition demurs to the first cause of action in the First Amended
Complaint for Refunds of Taxes Erroneously Collected and Paid (“First Amended Complaint™) on
the ground that it does not state facts sufficient to constitute a cause of action. Cal. Code Civ. Proc.
§ 430.10(e).

2. The Alhambra Coalition demurs to the second cause of action in the First Amended
Complaint on the grouhd that it does not state facts sufficient to constitute a cause of action. Cal.
Code Civ. Proc. § 430.16(e). ‘

3.  The Alhambra Coalition demﬁrs to the third cause of action in the First Amended
Complaint on the ground that it does not state facts sufficient to constitute a cause of action. Cal
Code Civ. Proc. § 430.10(¢).

4. The Alhambra Coalition demurs to the fourth cause of action in the First Amended
Complaint on the ground that it does not state facts sufficient to constitute a cause of action. Cal.
Code Civ. Proc. § 430.10(¢).

5. The Alhambra Coalition demurs to the fifth cause of action in the First Amended
Complaint on the ground that it does not state facts sufficient to constitute a cause of action. Cal.

Code Civ. Proc. § 430.10(e).

SPECIAL DEMURRER

First Cause of Action

1. The Alhambra Coalition specially demurs to the first cause of action in the First
Amended Complaint on the ground that there is a defect or misjoinder of parties. Cal. Code Civ.
Proc. § 430.10(d).

2. The Alhambra Coalition specially demurs to the first cause of action in the First
Amended Complaint on the ground that it is uncertain for two reasons. Defendants cannot determine
which plaintiffs, if any, allegedly have tax refund claims against which defendants, if any. Cal.
Code Civ. Proc. § 430.10(f). In particular, at page 4, lines 21-22, the First Amended Complaint fails

2
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to identify the defendants to which each of the four named individual plaintiffs’ taxes were
purportedly remitted. Further, in none of the five pleaded causes of action do plaintiffs specify
which party asserts the cause of action against which defendant. Accordingly, the defendants cannot
determine which causes of action, if any, they must respond to.

Second Cause of Action

1. The Alhambra Coalition specially demurs to the second cause of action in the First
Amended Complaint on the ground thaf there is a defect or misjoinder of parties. Cal. Code Civ.
Proc. § 430.10(d).

2. The Alhambra Coalition specially demurs to the second cause of action in the First
Amended Complaint on the ground that it is uncertain for two reasons. Defendants cannot determine
which plaintiffs, if any, allegedly have tax refund claims against which defendants, if any. Cal.
Code Civ. Proc. § 430.10(f). In particular, at page 4, lines 21-22, the First Amended Complaint fails
to identify the defendants to which each of the four named individual plaintiffs’ taxes were
purportedly remitted. Further, in none of the five pleaded causes of action do plaintiffs specify
which party asserts the cause of action against which defendant. Accordingly, the defendants cannot
determine which causes of action, if any, they must respond to.

Third Cause of Action

1. The Alhambra Coalition specially demum. to the third cause of action in the First
Amended Complaint on the ground that there is a defect or misjoinder of parties. Cal. Code Civ.
Proc. § 430.10(d). ‘

2. The Alhambra Coalition specially demurs to the third cause of action in the First
Amended Complaint on the ground that it is uncertain for two reasons. Defendants cannot determine
which plaintiffs, if any, allegedly have tax refund claims against which defendants. Cal. Code Civ.
Proc. § 430.10(f). In particular, at page 4, lines 21-22, the Complaint fails to identify the defendants
to which each of the four named individual plaintiffs’ taxes were purportedly remitted. Further, in
none of the five pleaded causes of action do plaintiffs specify which party asserts the cause of action
against which defendant. Accordingly, the defendants cannot determine which causes of action, if

any, they must respond to.

3
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Fourth Cause of Action

‘ 1. The Alhambra Coalition specially demurs to the fourth cause of action in the First
Amended Complaint on the ground that there is a defect or misjoinder of parties. Cal. Code Civ.
Proc. § 430.10(d).

2. The Alhambra Coalition specially demurs to the fourth cause of action in the First
Amended Complaint on the ground that it is uncertain for three reasons. Defendants cannot
determine which plaintiffs, if any, allegedly have tax refund claims against which defendants. Cal.
Code Civ. Proc. § 430.10(f). In particular, at page 4, lines 21-22, the First Amended Complaint fails
to identify the defendants to which each of the four named individual plaintiffs’ taxes were
purportedly remitted. Further, in none of the five pleaded causes of action do plaintiffs specify
which party asserts such cause of action against Which defendant, if any. Accordingly, the
defendants cannot determine which causes of action, if any, they must respond to. Finally, at page
25, line 17 to page 26, line 20, the First Amended Complaint fails to identify which cities allegedly
violated plaintiffs’ due process rights, or the specific municipal code provisions that are the alleged
source of the due process violation. Because defendants have distinct municipal codes with differing
substantive requirements, they cannot determine which allegations, if any, they must respond to.

Fifth Cause of Action

1. The Alhambra Coalition specially demurs to the fifth cause of action in the First
Amended Complaint on the ground that there is a defect or misjoinder of parties. Cal. Code Civ.
Proc. § 430.10(d).

2. The Alhambra Coalition specially demurs to the fifth cause of action in the First
Amended Complaint on the ground that it is uncertain for three reasons. Defendants cannot
determine which pléu'ntiffs, if any, allegedly have tax refund claims against which defendants. Cal.
Code Civ. Proc. § 430.10(f). In particular, at page 4, lines 21-22, the First Amended Complaint fails
to identify the defendants to which each of the four named individual plaintiffs’ taxes were
purportedly remitted. Further, in none of the five pleaded causes of action do plaintiffs specify
which party asserts the cause of action against which defendant. Accordingly, the defendants cannot

determine which causes of action, if any, they must respond to. Finally, at page 25, line 17 to page

4
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26, line 20, the First Amended Complaint fails to identify which cities allegedly violated plaintiffs’
due process rights, or the specific municipal code provisions that are the alleged source of the due
process violation. Because defendants have distinct municipal codes with differing substantive

requirements, they cannot determine which allegations, if any, they must respond to.

DATED: January 31, 2012 COLANTUONO & LW
SANDRA J. LEVIN v

MICHAEL G. COLANTUONO
HOLLY O. WHATLEY
BRIAN R. GUTH

Attomeys for Defendants
ALHAMBRA COALITION
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MEMORANDUM OF POINTS AND AUTHORITIES

L Introduction

In this action, four individuals and New Cingular Wireless PCS LLC (“New Cingular”) have
sued 115 cities and two counties to recover taxes that New Cingular purportedly remitted to
defendants. However, despite a prior demurrer and amendment, plaintiffs have failed to plead even
the most basic facts to establish standing, proper joinder, or exhaustion of administrative remedies. |
First, the First Amended Complaint (“FAC”) reveals that New Cingular lacks standing. The funds at
issﬁe were paid by New Cingular’s. customers, not New Cingular itself. New Cingular has lost no
money, suffered no injury, and does not allege otherwise. Even had New Cingular paid the funds, it
would lack standing because it paid as a volunteer; no defendant compelled collection of the taxes at
issue. Indeed, the FAC admits the taxes were collected due to New Cingular’s own error and
contrary to the express requirements of local and federal law. California law is clear that one who
pays voluntarily may not sue for a refund. Nor can New Cingular cure this defect.

Similarly, the FAC is devoid of allegations to establish standing for the individual plaintiffs.
Each individual can only have a claim against the city to which his funds were remitted. Yet the
FAC fails to allege that the individual plaintiffs paid taxes to any particular city. Thus, the FAC’s
allegations are insufficient to establish the individual plaintiffs’ standing. The FAC also fails to
establish that either New Cingular or the ill-defined “Settlement Subclass™ has standing to assert the

rights of New Cingular’s customers.

The FAC is also deficient because it does not allege facts sufficient to show that either New
Cingular or the individual plaintiffs complied with local claiming requirements. New Cingular
failed to refund the taxes to its customers before seeking its own refund from the cities and the
individual plaintiffs did not file a refund claim at all. Without standing and without exhausting their
administrative remedies by complying with claiming requirements, the plaintiffs can have no claims.

Even if the plaintiffs had standing, the FAC contains another defect — misjoinder. Had the
individuals pleaded the jurisdiction to which their funds were remitted, the pleading would
necessarily demonstrate improperly joined refund claims against the remaining defendants to which

the individuals paid no taxes.

1 B
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This court should decline plaintiffs’ invitation to ignore fundamental rules regarding
standing, joinder, and exhaustion of administrative remedies and recognize the FAC’s deficiencies.
Accordingly, the defendants listed in the above notice and demurrer (the “Alhambra Coalition™) urge

this court to sustain their demurrer without leave to amend.!

. Statement of Facts

A. Underlying Federal Class Action Suits

In fall 2009, customers in 46 states, Puerto Rico, and the District of Columbia, filed a number
of putative class actions against AT&T Mobility LLC (“AT&T”) in various federal courts alleging,
inter alia, that AT&T breached its service contracts and violated various consumer protection laws.
(See RIN Exh. A, p. 3.) Inthe end, a total of 54 suits were filed, five in California. None named
any California city as a defendant. (See RIN Exh. B, pp. 1-3.) All 54 suits were transferred to the
Northem District of Illinois for case maragement purposes. (See RIN Exh. C, p. 1.)

In these underlying suits, the customers claimed that AT&T had collected tax on
telecommunications services alleged to be exempt from taxation under the federal Internet Tax
Freedom Act, (Pub. L. No. 105-277 (Oct. 21, 1998) 112 Stat. 2681-719, as amended, 47 U.S.C. §
151 (historical and statutory notes) (“ITFA”).) In particular, the plaintiffs in these federal class
actions alleged AT&T unlawfully collected taxes on internet access services. On June 24, 2010,
class counsel moved the federal trial court for approval of a proposed settlement of all 54 class
actions. (See RIN Exh. A.)

AT&T admits it had been negotiating with class counsel to resolve the dispute since at least
December 2009. (See AT&T Motion to Approve Final Settlement, pp. 2-3 [Exh. A to RIN].) But
AT&T also admits that, with two exceptions not relevant here, it waited until September 7, 2010 to
cease collecting the questioned taxes. (See AT&T Motion to Approve Final Settlement, p. 20 [Exh.
A to RIN].) In short, although AT&T had notice no later than fall 2009 that its collection of taxes on

certain services was purportedly wrongful under the ITFA, it nevertheless continued to collect those

! Not all of the defendant cities represented by Colantuono & Levin, PC demur. This demurrer is
made on behalf of those specified in the notice and demurrers alone.
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taxes for another year — until September 2010. Thus, over nine months after it entered into
settlement negotiations, and almost three months after the motion to approve the settlement was
filed, AT&T continued to collect state and local phone taxes and to remit them to taxing agencies,
representing them as properly collected, paid and due.

Ultimately, the federal court approved the settlement on June 2, 2011. (See RIN Exh. B.)
None of the defendant cities was a party to the federal court cases or 1o the settlement — AT&Tand
its customers arranged settlement terms to suit them without input from the taxing agencies whose
funding was in issue. (See RIN Exh. C). As the federal court noted:

The Setilement is an agreement that, once approved by this Opinion, will
only bind the private parties that are privy to it. The Settlement does not
purport to dictate to any state or local authority the makeup of its
applicable law.

(See Order Approving Settlement, p. 82 [RIN Exh. B].)

B. The Present Complaint

Four individuals and New Cingular filed suit for tax refunds against 132 California cities and
two California counties. After six demurrers and a motion for change of venue were filed by various
defendants, Plaintiffs filed the FAC naming 115 California cities and two California counties.”> The
FAC alleges that New Cingular “erroneously charged its customers state and/or local tax on internet
access . . .” (FAC, §135.) It further alleges that New Cingular remitted these taxes to the defendant
cities. (Jd.) The FAC does not allege that any city acted negligently or wrongfully or oompell;:d or
required New Cingular to collect these funds; indeed, it alleges that “Many of the defendants have
additional prohibitions in their own city ordinances prohibiting the taxes in question.” (FAC, § 134.)
Moreover, the FAC does not allege ﬂxat New Cingular refunded the “erroneously” collected taxes to
the individual plaintiffs or any other California resident — or that New Cingular itself was harmed in
any way.

Nowhere does the FAC allege the individual plaintiffs were customers of New Cingular, or

2 Although two of the 134 defendants originally sued, and of the 117 remaining, are counties, for
economy, this memorandum refers to all defendants as “cities.” The reduction in the number of
defendants reflects a few errors in those originally named and several settlements.
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that they paid taxes to any particular defendant. They allege only that they “Each paid the subject
claimed taxes to at least one of the defendants.” (Id., 92.) Similarly absent from the FAC is any
allegation the individuals filed an administrative claim for a refund with any defendant.

For the reasons set forth below, the FAC fails to set forth facts sufficient to state a cause of
action against any of the following defendants: the Cities of Alhambra, Berkeley, Burbank,
Calabasas, Chico, Chuia Vista, Culver City, Cupertino, Daly City, East Palo Alto, El Monte, Exeter,
Gardena, Gilroy, Glendale, Guadalupe, Huntington Beach, Huntington Park, Los Altos, Los
Angeles, Montclair, Monterey, Mofeno Valley, Mountain View, Pacific Grove, Pomona, Porterville,
Richmond, San Bernardino, San Jose, Santa Cruz, Sierra Madre, Stockton, Torrance, Tulare,

Waterford, and Winters.

.  Legal Standards
The applicable legal standards on demurrer are familiar: A party may demur to a complaint

that does not state facts sufficient to constitute a cause of action. (Code Civ. Proc., § 430.10(e).). A
party may also demur to a complaint if there is a misjoinder of parties. (Id., § 430.10(d).) Finally, a
party may demur to a complaint if it is “uncertain.” (Jd., § 430.10(f).) A demurrer tests the legal
sufficiency of a complaint, accepting as true all facts propetly pled or subject to judicial notice.
(Writers Guild of Am., Inc. v. City of Los Angeles (2000) 77 Cal. App.4th 475, 477.) But the court
need not assume the truth of contentions, deductions, or conclusions of fact or law. (Ellenberger v.
Espinosa (1994) 30 Cal.App.4th 943, 947.) And, a court must disregard an allegation contrary to
Jaw or to a judicially noticeable fact. (Planning & Cons. League v. Castaic Lake Water Agency
(2010) 180 Cal.App.4th 210, 225-226.) 1f the cdmplaint does not state facts sufficient to constitute a
cause of action, and the plaintiff cannot show a reasonable possibility of curing that defect by
amendment, the demurrer should be sustained without leave to amend. (Flying Dutchman Park, Inc.

v. City & County of San Francisco (2001) 93 Cal.App.4th 1129, 1134.)
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. New Cingular Lacks Standing

“Standing is a jurisdictional issue that . . . must be established in some appropriate manner.”
(Waste Management of Alameda County, Inc. v. County of Alameda (2000) 79 Cal.App.4th 1223,
1232.) “A demurrer lies for lack of standing when the defect appears on the face of the pleading or
from judicially noticeable matters.” (Qualified Patients Assn. v. City of Anaheim (2010) 187
Cal. App.4th 734, 752.) A person who does not have a right to relief does not have standing and
cannot state a cause of action. (City of Industry v. City of Fillmore (2011) 198 Cal.App.4th 191,
208.) “A lack of standing is a jurisdictional defect to an action that mandates dismissal.”
(Cummings v. Stanley (2009) 177 Cal. App.4th 493, 501 ) |

As explained in greater detail below, New Cingular lacks standing because it suffered no
injury in fact, because it voluntarily paid the taxes that it' now claims it erroneously collected from its
customers, and because it failed to comply with local requirements to refund the erroneously
collected taxes to its customers before seeking a refund itself. Because New Cingular lacks
standing, it cannot state a cause of action against any of the Alhambra Coalition cities and this
demurrer must be sustained as to all five causes of action in the FAC.

A. New Cingular Has Suffered No Injury-in-Fact and Therefore Lacks

Standing
To maintain a suit, a plaintiff must suffer an injury in fact. It is this injury that establishes

standing. A party must be able to demonstrate that he or she has some beneficial interest that is
concrete and actual, and not conjectural or hypothetical. (Chiatello v. City & County of San
Francisco (2010) 189 Cal.App.4th 472, 480-81.) Whether a plaintiff has standing is generally
decided by reference to the allegationé of a complaint. (Clifford S. v. Superior Court (1995) 38
Cal.App.4th 747, 751; Shapell Industries, Inc. v. Superior Court (2005) 132 Cal.App.4th 1101,
1111.)

Here, careful review of the FAC reveals that New Cingular suffered no injury-in-fact and
Jacks standing as a result. The FAC itself alleges that the funds New Cingular purportedly remitted
to the defendant cities were not its own. Rather, New Cingular remitted its customers’ money.

(FAC, § 135.) “New Cingular erroneously charged its customers state and/or local tax on internet

5
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access on its monthly bills in California and paid those taxes to the defendant cities.” (Jd.) In other
words, New Cingular lost no money as a result of its error. Nowhere does it allege that it has
refunded the disputed taxes to its customers. Nor does it allege that it was itself a taxpayer.
Accordingly, New Cingular will suffer no damage if refunds are not issued. It therefore has no
interest in this case. New Cingular suffered no injury, lacks a beneficial intérest in such injury as
may exist, and as a result, does not have standing.

Moreover, New Cingular cannot plead around its lack of standing. At past status
conferences, counsel for the individual plaintiffs suggested that any problem with New Cingular’s
standing could be cured because the agreement to settle the federal suits requires New Cingular to
refund to customers money it wrongly collected in a given jurisdiction if it receives a request from
that defendant jurisdiction to do so. Paying refunds out of its own pocket would then create the
necessary injury in fact.

This assertion suffers from several flaws. First, the terms of this obligation are not alleged in
the FAC. Second, even if they were pled, there is no allegation that New Cingular complied with the
obligation and provided refunds in those jurisdictions that require them. Third, even if the law
allowed New Cingular to avoid the requirements of local ordinances until the city affirmatively
requested compliance with those ordinances, the FAC lacks an allegation that in fact none of the
cities notified New Cingular of the refund requirement when the claims were filed.

More importantly, however, such settlement terms would not be sufficient to confer standing
in any event. Standing is jurisdictional and cannot be waived. (Citmmings, supra, 177 Cal.App.4th
at p. 501.) Nor can an allegation that a plaintiff “might” incur future injury convey standing. (See
Coral Const. Inc. v. City & County of San Francisco (2004) 116 Cal.App.4th 6, 25 [alleged injury
must not be imaginary or speculative].)

Even if New Cingular had complied with the settlement agreement’s terms, there would be
no injury-in-fact because the settlement agreement’s purported “requirement” is illusory. The
agreement provides that if AT&T Mobility and/or its subsidiaries including New Cingular, is
required to refund the erroneously collected money to the affected customers, it will deposit the

funds in a “Pre-Refund Escrow Fund.” (Settlement Agreement, § 8.7 [Exh. C to RIN].) But the
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agreement’s provisions for those funds reveal a shell game. Specifically, the escrow funds are
released when a “Pre-Refund Escrow Release Event” occurs. The agreement defines such an event
as either of the following:

(a) the Taxing Jurisdiction in question pays monies to AT&T Mobility or
provides tax credits in full or partial satisfaction of the refund claims
filed with the Taxing Jurisdiction. ... or

(b) a final determination has been issued, for which further appeal is either
not available or not pursued, by either the Taxing Jurisdiction in
question denying all or any portion of the refund claims for Internet
Taxes filed with that Taxing Jurisdiction or by a court of competent
jurisdiction in an action initiated to compel the Taxing Jurisdiction to
act on the refund claim, which action results in no refund or credit
being received by AT&T Mobility.

(Settlement Agreement, § 8.7 [Exh. C to RIN]) Upon either occurrence, “all amounts previously
paid by AT&T Mobility to the Pre-Refund Escrow F und, and any interest earned thereon, that are
attributable to the refund claims filed with the particular Taxing Jurisdiction at issue shall be paid to
AT&T Mobility.” (Settlement Agreement, § 8.7 [Exh. C to RIN].)

In other words, New Cingular gets its money back, with interest, regardless of how this
lawsuit turns out. If the defendant cities refund all or a portion of the funds, either voluntarily
through settlement or in response to a final judgment, New Cingular gets its money back. If a court
rules that no refund is due, New Cingular gets its money back. Either way, New Cingular gets its
monej;' back. And because it gets interest on the deposited ﬁmdé, it does not even lose the time value
of the money. Thus, New Cingular has no beneficial interest in this suit regardless of whether it has
deposited funds in a so-called “Pre-Refund Escrow Account” (which the FAC does not allege it has
done). Nor could New Cingular establish a stake in this dispute via amendment. Unless New
Cingular can truthfully allege that it has already refunded any wrongfully collected taxes to its
customers, it has suffered no injury and therefore has no standing. Moreover, New Cingular has

already amended once — after being served with a demurrer reciting these same arguments and

3 «AT&T Mobility” is a defined term in the Settlement Agreement that includes its affiliates such as
New Cingular. (See RIN Exh. C, p. 4.) '
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failed to plead any injury or grounds for standing. Accordingly, the Alhambra Coalition urges this
Court to grant its demurrer as to New Cingular’s claims without leave to amend.

B. New Cingular Also Lacks Standing Because It Paid as a Volunteer

New Cingular also lacks standing because it voluntarily paid to the defendants the taxes that
it alleges it erroneously collected.

Under the ‘voluntary payment’ doctrine, . . . it is settled that taxes freely
and voluntarily paid may not be recovered by a taxpayer in the absence of
a statute permitting the refund thereof, and that this is so even if the taxes
are illegally levied or collected.

(Sierra Investment Corp. v. County of Sacramento (1967) 252 Cal.App.2d 339, 342.) One who pays
a tax under the mistaken belief that it is owed, or who is under no compulsion to pay a tax, but does
so anyway, is a volunteer and lacks standing. (/d.; Scol Corp. v. City of Los Angeles (1970) 12
Cal.App.3d 805, 810-811 [retailer responsible for collecting “tipplers’ tax™ from customers lacked
standing because it voluntarily paid taxes on behalf of its customers]; Chrysler Credit Corp. v. Ostly
(1974) 42 Cal.App.3d 663 677 [Scol plaintiff lacked standing because city’s actions “did not
constitute a demand, express or irnp}ied, that [plaintiff] pay the tax from his own funds”]; Tracfone
Wireless, Inc. v. County of Los Angeles (2008) 163 Cal.App.4th 1359, 1367 [although plaintiff need
not be denominated a taxpayer, requisite compulsion or necessity to pay is not established where
taxing authority did not require payment of tax or assert plaintiff was liable for it].)

Here, New Cingular does not allege its collection and payment was involuntary. On the
contrary, New Cingular admits the defendants did not require or compel New Cingular to collect the
taxes at issue and that it remitted the tax payments due to its own mistake. New Cingular does not
allege the defendant cities compelled New Cingular to collect or pay the taxes and its own
allegations bar it from truthfully doing so now

New Cingular simply has not, and cannot, plead involuntariness. Establishing the involuntary
nature of a tax payment in the absence of a clear statutory duty “requires proof that circumstances
would have caused a reasonable man to pay the tax,” and that the plaintiff actually considered that
“to protect business interests, it was necessary to make the payment.” (Chrysler Credit Corp., supra,

42 Cal.App.3d at p. 678.) New Cingular has not alleged the circumstances that caused it to collect
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and remit the taxes, or even that it was reasonable to do so. In fact, New Cingular admits that many
cities prohibit collection of the taxes in issue here. (FAC, §134.) Collecting and paying to a city
taxes that one is legally forbidden to collect is hardly “necessary” or even “reasonable.” Itis
negligent and possibly tortious. Nor does the FAC allege that New Cingular decided that payment
was necessary to protect its business interests after considering whether it was necessary fo collect
and remit the taxes.! (See Chrysler Credit Corp., supra, 42 Cal. App.3d at p. 678.) The FAC also
does not allege—nor could it—that any defendant city enacted an ordinance, issued any assessment,
or took any action whatsoever which New Cingular might reasonably believe compelied it to collect
tax on services exempt from tax due to the ITFA. (FAC, | 134.) In fact, Néw Cingular admits it
merely assumed the taxes were due. (Id, at§ 2.) For these reasons, New Cingular’s payments were
voluntary and it lacks standing to maintain this action.

Furthermore, New Cingular cannot establish standing based on a right to equitable relief. In -
Sierra Investment Corp., the plaintiff obtained a tax bill for real property it did not own, through no
fault of the defendant county. (Sierra Investment Corp., supra, 252 Cal. App.2d at p. 341.) The
plaintiff mistakenly believed it owned the property, despite the fact that the tax bill accurately
described the taxed property. (Jd.) The plaintiff paid the tax bill. (Jd.) After discovering its
mistake, the plaintiff petitioned the county’s board of supervisors for a refund of the “erroneously
collected” taxes. (Jd., at p. 342.) On these facts, the court held that the plaintiff was a volunteer and
therefore could not seek a refund. (/d., at p. 346.)

The court’s analysis distinguished between “erroneously collected” taxes, which resulted
from the taxing jurisdiction’s error, and “mistakenly paid” taxes, which were due to a taxpayer’s
error. The court held that the plaintiff did not have an equitable right to relief for payments that
resulted from its own error. (Id., at p. 342-43.) Because the mistake resulted from the plaintiff’s
lack of diligence and because the plaintiff did not discover the mistake or take any action for almost
three years, the equities were not in its favor. (Id., at p. 346.)

Sierra Investment Corp. 's reasoning applies equally here. The FAC alleges New Cingular

4 Indeed, it would be difficult to fathom that New Cingular could honestly allege such facts
inasmuch as, according to counsel for the individual plaintiffs, none of New Cingular’s competitors
collected taxes on the services that are the subject of this action.
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collected and paid the taxes at issue not because of the cities’ error, but because of its own. (FAC, §
135.) In addition, based on the content of the refund claims, New Cingular maintained its mistaken
collection and payment practice for almost five years. Even when its error was brought to its
attention by the plaintiff class in the federal cases, New Cingular continued to collect the taxes and
remit them to the defendant local governments for many months. (See AT&T Motion to Approve
Final Settlement, p. 20 [Exh. A to RIN].) In short, New Cingular’s inability to allege anything other
than its own mistake prevents it from establishing standing here.

C. New Cingular Failed to Refund the Taxes to Its Customers Before

Seeking lts Own Refund as Local Law Reguires

New Cingular also lacks standing to sue several defendant cities because it failed to comply

with their ordinances requiring it to refund the taxes to its customers before seeking a refund from

the cities. The following members of the Alhambra Coalition impose such a requirement:

Defendant City Municipal Code Provision
1. Burbank Burbank Mumicipal Code § 2-4-1119(C)
[See RIN Exh. G.]
2. Chula Vista Chula Vista Municipal Code § 3.44.120(G)
[See RIN Exh. J.]
3. Cupertino Cupertino Municipal Code § 3.35.150(C)(3)
- [See RIN Exh. L.}
4. Daly City Daly City Municipal Code § 3.40.170(F)
[See RIN Exh. M.}
5. El Monte El Monte Municipal Code § 3.22.150(C)
[See RIN Exh. O.]
6. Exeter Exeter Municipal Code § 3.32.140 (B)
[See RIN Exh. P.]
7. Gardena Gardena Municipal Code § 3.20.180(H)
[See RIN Exh. Q.]
8. Glendale Glendale Municipal Code § 4.38.150(H)
[See RIN Exh. S.]
10

NTC OF DEMURRER & GEN & SPECIAL DEMURRER TO PLAINTIFFS' FIRST AMENDED COMPLAINT; PS & AS




2
3
4
5
6
7
8
9
10
11
o
ol\
U'::m 12
[T
£35 13
[ =]
~ 5 O
$Z< 14
2o
I
PERE
g0
OmZ
SO 16
028
2 17
18
19
20
21
2
23
24
25
26
27
28

107428.1

Defendant City Municipal Code Provision

9. Guadalupe Guadalupe Ordinance No. 85-248, § 15(b)
[See RIN Exh. T ]

10. Huntington Beach Huntington Beach Municipal Code § 3.38.140(c)
[See RIN Exh. U ]

1. Huntington Park Huntington Park Municipal Code § 3-9.15 (¢)
[See RIN Exh. V.]

i2. Los Altos Los Altos Municipal Code § 3.42.116(C)
[See RIN Exh. W ]

13. Los Angeles Los Angeles Municipal Code § 21.1.12(¢)
[See RIN Exh. X.] :

14. Montclair Montclair Municipal Code § 3.36.160(8)7
[See RIN Exh. Y.]

15. Moreno Valley Moreno Valley Municipal Code § 3.26.210(D)
[See RIN Exh. AA]

16. Mountain View Mountain View Municipal Code § 29.15.7(B)
[See RIN Exh. BB.]

17. Pacific Grove Pacific Grove Municipal Code § 6.10.150 (b)
[See RIN Exh. CC/]

18. Pomona Pomona Municipal Code § 50-214(a)
[See RIN Exh. DD.]

19. Porterville Porterville Municipal Code § 22-56(B)
[See RIN Exh. EE.]

20. Richmond Richmond Municipal Code § 13.54.150(3)
[See RIN Exh. FF.]

21. San Jose San Jose Municipal Code § 4.70.700(B)
[See RIN Exh. HH.]

22. Santa Cruz Santa Cruz Municipal Code § 3.29.230(¢)

[See RIN Exh. IL]
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Defendant City Municipal Code Provision

23, Sierra Madre Sierra Madre Mumicipal Code § 3.36.160(B)
[See RIN Exh. JJ.]

24. Stockton Stockton Municipal Code § 3.24.140(B)
[See RIN Exh. KK ]

25. Torrance Torrance Municipal Code § 225.1.15(g)
[See RIN Exh. LL.] .

26. Waterford Waterford Municipal Code §13.08.160(B)

[See RIN Exh. NN]

27. Winters Winters Municipal Code § 3.22.140(C)
[See RIN Exh. 00.]

The FAC does not allege New Cingular complied with this requirement, even though it was
raised in demurrers to the initial complaint. Because “[dJoubt in the complaint may be resolved
against plaintiff and facts not alleged are presumed not to exist,” it can be inferred that the required
refunds never occurred. (C. & H. Foods Co. v. Hartford Ins. Co. (1984) 163 Cal.App.3d 1055,
1062.) Compliance with local claiming requirements is a precondition to suit for a tax refund. (See
California Restaurant Management Systems v. City of San Diego (2011) 195 Cal.App.4th 1581,

1591 [timely claim presentation is a condition precedent to refund action against the public entity for
refund of sewer fees]; Batt v. City & County of San Francisco (2007) 155 Cal.App.4th 65, 79
[Government Claims Act allows public agencies to require compliance with administrative claim
process as precondition to suit}.) Accordingly, New Cingular’s failure to allege it refunded the taxes
in issue to its customers before seeking its own refund justifies granting this demurrer as to New

Cingular.

V. The Individual Plaintiffs Also Lack Standing

The FAC lists four individuals as plaintiffs in the caption, but labels them representatives of
the “California Settlement Subclass.” (FAC, §2) The FAC does not name the Settlement Subclass
as a plaintiff, but alleges at times that it has standing to pursue this lawsuit. (See, e.g., Id, § 146.) 1t

is unclear whether plaintiffs intended for the suit to be filed on behalf of the four named individuals
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or the entity referred to as the Settlement Subclass, but ultimately it does not matter because the FAC
does not plead facts sufficient to establish that either the individuals or the Settlement Subclass have
standing here.

The individual plaintiffs lack standing because they do not allege that they paid taxes to any
particular city and because they do not allege that they filed refund claims to recover the taxes they
purportedly paid. Because the FAC fails to adequately allege facts sufficient to show that the
individusl plaintiffs have standing, it fails to state a cause of action against any of the Alhambra
Coalition and this‘demurrer should be sustained. (Qualified Patients Assn., supra, 187 Cal.App.4th
at p. ‘752 [“A demunerrlies for lack of standing when the defect appears on the face of the pleading
or from judicially noticeable matters.”}.)

No person may seek refund of a tax she has not paid. (D) racFone, supra, 163 Cal. App.4th at
p. 1364.) The FAC alleges that the individual plaintiffs “paid taxes,” but also alleges that all taxes
were paid to New Cingular by its customers rather than directly to any of the city defendants. (See
FAC, 9 2, 135.) The FAC does not allege, however, that these taxes were paid to a particular city
(either directly or through New Cingular).” It is therefore impossible for the defendant cities, or this
Court, to determine against which defendants the individual plaintiffs might have a claim. In fact,
there are no allegations to establish the individual plaintiffs’ standing to claim a refund from any
specific city.

It cannot be disputed that the individual plaintiffs only have claims against the cities to which
their funds were paid. (See TracFone, supra, 163 Cal.App.4th at p. 1364.) Yet the FAC completely
fails to allege which cities these might be (again, even though this deficiency was raised in |
demurrers to the original complaint). Moreover, common sense dictates that it is unlikely that any
individual plaintiff paid taxes to every telephone tax jurisdiction in California from Chico to Chula
Vista. Causes of action against a public entity must be pled with particularity. (Peter W. v. San
Francisco Unified Sch. Dist. (1976) 60 Cal. App.3d 814, 819.) Thus, the individual plaintiffs’ failure
to allege that they paid taxes to a particular city subjects the FAC to demurrer for failure to state a
cause of action. (/d.)

The individual plaintiffs appear to rely on class certification in the federal litigation to
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establish their standing. (See FAC, p. 4, lines 16-21.) Such reliance is misplaced. A federal court’s

 certification of a class does not bind a state court in another action. (See Smith v. Bayer Corp.

(2011) 131 S.Ct. 2368, 2376.) That is particularly true bere, where none of the defendant cities was
party to the federal litigation, and the issues in this case are entirely different from those raised in the
federal litigation. (See Louie v. BFS Retail & Commercial Operations, LLC (2009) 178 Cal.App.4th
1544, 1555 [res judicata only bars re-litigation of issues in a second suit involving the same cause of
action and the same parties].) Nor was the class certification the result of vigorous advocacy and
adjudication of a disputed issue; it was a settlement with a telephone carrier that, under the terms of
the settlement, had no real stake in the matter — in effect, it used the cities’ money to buy peace with
its cu_stomeré.

There is no basis for binding defendants here with such a class determination, much less for
determining that the federal class certification creates standing under California law which would
not otherv;rise exist as 1o state law claims the federal court expressly denied it was determining. In
fact, even the plaintiff here, New Cingular Wireless PCS LLC, was not party to the federal litigation;
AT&T Mobility LLC was the named defendant. (See, e.g., RIN Exh. D, [Complaint in Simon et al.
y. AT&T Mobility LLC, U.S. Dist. Ct. Central Dist., Case No. CV 10-0791].) The FAC does not
allege any relationship between New Cingular and AT&T Mobility LLC. It simply asserts that New
Cingular was the defendant in the federal litigation. Because this allegation is contradicted by
judicially noticeable facts, it is not controlling (to the extent it is even relevant). (B&P Development
Corp. v. City of Saratoga (1986) 185 Cal.App.3d 949, 952-953.) Thus, the mere allegation that the
individual defendants are class representatives of some type in ongoing federal litigation among
different parties is plainly insufficient to establish their standing to maintain this action.

In sum, the individual plaintiffs have not alleged facts sufficient to establish standing in this
case and as a result, have failed to allege facts sufficient to constitute a cause of action against the

Althambra Coalition defendants.

Vl.  The Individual Plaintiffs’ Claims Are Uncerfain

The individual plaintiffs> claims also fail because they are uncertain. (See Cal. Code Civ.
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Proc. § 430.10(f).) As discussed above, the FAC fails to jidentify the defendants to which the
named individual plaintiffs’ taxes were remitted. (See FAC, p. 4, lines 21-22.) Further, plaintiffs
fail to specify which party asserts each cause of action against which defendant. Accordingly, the
defendants cannot determine which individual plaintiff’s claim, if any, the defendant must respond

to. For this reason also, the Alhambra Coalition’s demurrer should be sustained.

Vil.  The Individual Plaintiffs Failed to Exhaust Administrative Remedies

The individual plaintiffs’ claims are also barred because they cannot establish that they
exhausted their administrative remedies. The law here is clear: Parties must exhaust their
administrative remedies before they sue. (City of Industry, supra, 198 Cal.App.4th at p. 209.) Until
administrative remedies are exhausted, the court lacks subject matter jurisdiction. (See, e.g., County
of Contra Costa v. State of California (1986) 177 Cal.App.3d 62, 76 (abrogated on other grounds).)
Failure to exhaust administrative remedies is grounds for demurrer. (See Steinhart v. County of Los
Angeles (2010) 47 Cal.4th 1298, 1313.) Moreover, plaintiffs bear the burden to plead exhaustion of
their administrative remedies. (Westinghouse Elec. Corp. v. County of Los Angeles (1974) 42
Cal.App.3d 32, 37.) ’

The FAC fails thgse standards. Though the individual defendants allege they “exhausted
administrative remedies,” the FAC also alleges that New Cingular filed the administrative claims
(joined in by the Settlement Subclass). (See FAC, §{2, 137.) The individual plaintiffs do not allege
they filed or joined in any administrative claim. The individual plaintiffs’ general statement that
they exhausted administrative remedies is a legal conclusion that is contradicted by thé more specific
allegation in paragraph 137 of the FAC. Thus, it may not be considered in evaluating this demurrer.
(B&P Development Corp., supra, 185 Cal. App.3d at 952-953 [specific factual allegations modify
and limit inconsistent general statements].)

Moreover, the FAC fails to allege facts sufficient to determine whether a representative
administrative claim is allowed by any city, whether one was actually filed and, if so, whether that
representative claim was in compliance with the unstated requirements of the unidentified municipal

code of the unnamed city with which it was filed. Finally, because the FAC does not allege that the
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four individuals filed administrative claims, they could not have verified those claims as required
under some of the Alhambra Coalition’s ordinances. Each of these failures is fatal to plaintiffs’
claims and provides grounds to grant this demurrer. (See Westinghouse Elec. Corp., supra, 42

Cal.App.3d at p. 37 [plaintiffs bear burden to plead exhaustion).)

VIIl. New Cingular and the “Settlement Subclass” Lack Representative Standing

The FAC alleges that either New Cingular or the undefined “Settlement Subclass™ has
standing to maintain this lawsuit as a representative of all the individual customers that New
Cingular mistakenly charged taxes to. (FAC, §146.) However, both entities lack standing to assert
the customers’ rights.

“[A] plaintiff generally must assert his own legal ﬁghts and interests, and cannot rest his
claim to relief on the legal rights or interests of third parties.” Independent Roofing Contractors v.
California Apprenticeship Council (2002) 114 Cal. App. 4th 1330, 1341 (quoting Warth v. Seldin
(1975) 422 U.S. 490, 499). A plaintiff |

may assert a claim on behalf of a third party only when (1) the plaintiff-
has suffered an injury in fact; (2) the plaintiff has a relationship with the
third party so that it can, and will, effectively present the third party’s
rights; and (3) obstacles exist preventing the third party from asserting his
own rights.

(Novartis Vaccines & Diagnostics, Inc. v. Stop Huntingdon Animal Cruelty US4, Inc. (2006) 143
Cal.App.4th 1284, 1297.) Neither New Cingular nor the “Settlement Subclass” satisfies these
requirements. |

As discussed in Section IV.A above, New Cingular suffered no injury in fact, the first
requirement for asserting a third party’s legal rights. (Id.) But in addition, the relationship between
New Cingular and its customers does not ensure that New Cingular will “effectively present” their
rights. (/d.) New Cingular’s only relationships are through its contracts with its customers and as a
purported defendant in the federal litigation purportedly filed on the customers’ behalf. As noted
above, New Cingular was not in fact a named defendant. (See RIN Exh. D, {Complaint in Simon et
al. v. AT&T Mobility LLC, U.S. Dist. Ct. Central Dist., Case No. CV 10-0791].) But even if it was,

neither relationship ensures that New Cingular will effectively present the customers’ rights —

16

NTC OF DEMURRER & GEN & SPECIAL DEMURRER TO PLAINTIFFS' FIRST AMENDED COMPLAINT; PS & AS




Colantuono & Levin, PC
300 5. GRAND AVENUE, SUITE 2700
LOS ANGELES, CA 90071-3137

107428.1

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

especially since it has no skin in this game. The possibly collusive settlement between class
representatives and AT&T does not change this fact. Indeed, New Cingular’s lack of an injury in
fact necessarily means it lacks incentive to effectively present its customers’ rights.

Finally, there is no obstacle that prevents New Cingular’s customers from asserting their own
rights. Nothing precluded individual customers from filing their own refund claims or from joining
this litigation. If the would-be plaintiffs here do not wish to subject themselves to the mandatory
class action requirements, they may stay home or they may satisfy the requirements of California
law for representative standing. No amount of artful pleading can conceal their failure to do so.

Similarly, the “Settlement Subclass™ lacks representative standing here. The FAC does not
allege the “Settlement Subclass” has suffered any injury in fact. Given that it only exists asa
creation of a federal court settlement, and that it did not exist until that settlement was approved, it is
not clear what injury it could suffer. It also is not clear the “Settlement Subclass™ can effectively
present customers" rights, since its obligations stem from the federal settlement, which involved
lawsuits against AT&T Mobility LLC, rather than from the underlying tax refund claims. (See, e.g.,
id) Finally, no obstacles prevented the individual customers from asserting their own rights. The
FAC alleges that it would be inconvenient for plaintiffs to file individual claims, but inconvenience
for voluntary litigants does not amount to impossibility for those they wish to represent.

Furthermore, characterizing the “Settlement Class™ as a legal actor capable of independently
asserting rights of individual customers violates the principles of class action litigation, which is the
only basis for a “settlement class” of any type. Class action litigation requires a representative
plaintiff who meets the requirements to act as the class representative. This individual must satisfy
all the standing requirements and prove his or her case in court before the other, unnamed members
of the class can have a right to their own recovery. Plaintiffs here seek to avoid these requirements
because none of the individual “Settlement Subclass Representatives™ (Messrs. Sipple, Simon,
Simonsen, and Jacobs) can satisfy them with respect to each of the named defendants as required.
But because the FAC fails to establish these self-declared “Settlement Subclass Representatives”
have standing to bring this lawsuit and because the “Settlement Subclass” has no independent

existence, it fails to state facts sufficient to constitute a cause of action.
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IX. Common Law Claims Cannot be Brought Against the City Defendants

Even if one of the plaintiffs had standing to maintain this lawsuit, the second and third causes
of action for common law restitution based upon unjust enrichment and money had and received
would fail because: “[T}here is no common law tort liability for public entities in California; such
liability is wholly statutory.” In re Groundwater Cases (2007) 154 Cal. App. 4th 659, 688. This
principle is well settled, as common law claims against government entities have been abolished by
the Legislature. California Government Code § 815 states: “Except as otherwise provided by
statute: (a) A public entity is not liable for any injury, whether such injury arises out of an act or
omission of the public entity or a public employee or any other person.” (Cal. Gov. Code, § 815.)
The associated Legislative Comment explains:

This section abolishes all common law or judicially declared forms of
liability for public entities, except for such liability as may be required by
the state or federal constitution. . . . The practical effect of this section is to
eliminate any common law governmental liability for damages arising out
of torts.

(See also Eastburn v. Regional Fire Protection Authority (2003) 31 Cal.4th 1175, 1179 [noting that
the Government Claims Act immunizes public entities from lability except as provided by statute].)

Every fact essential to claimed statutory liability against a public agency must be pleaded
with particularity, including the existence of the statutory duty. “[Slince the duty of a governmental
agency can orﬂy be created by statute or ‘enactment,’ the statute or ‘enactment’ claimed to establish
the duty must at the very least be identified.” Searcy v. Hemet Unified School Dist. (1986) 177 Cal.
App. 3d 792, 802.

Both the second and third causes of action fail to articulate a statutory basis for the claims.
To the extent these causes of action rely entirely on the customers’ rightto a tax refund (which stems
from municipal ordinances), they are subject to each of the challenges discussed above. To the
extent these causes of action are intended to articulate a different basis for recovery, they lack the
necessary statutory basis and are not reflected in a timely administrative claim. (Watson v. State of
California (1993) 21 Cal.App.4th 836, 844 [variance between administrative claim and first

amended complaint was basis for granting demurrer].) Nor can this fundamental legal obstacle to
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these common law claims be cured. Accordingly, the demurrer should be granted as to the second

and third causes of action without leave to amend.

X. The Due Process Claims Fail As Well

The FAC’s fourth and fifth causes of action allege that failure to provide tax refunds violates
federal and state due process respectively. (See, e.g., FAC, § 172.) Both claims are subject to
demurrer for uncertainty and for failure to state facts sufficient to constitute a cause of action.
(Coffman Specialties Inc. v. Dept. of Transp. (2009) 176 Cal.App.4th 1135, 1144 [facial and as-
applied constitutional challenges may be decided on demurrer].) These causes of action are
uncertain for several reasons: they do not clarify whether they refer to substantive or procedural due
process rights, or whether they are intended as facial or as-applied challenges, they fail to identify
specific municipal ordinances that allegedly violate due process, and they do not identify a due
process violation other than the cities’ failure to grant the remedy they seek.

The fourth and fifth causes of action also fail as a matter of law. Because they do not
identify the municipal ordinances at issue, there is no basis for the Court to evaluate a facial
challenge. (Tobe v. City of Santa Ana (1995) 9 Cal.4th 1069, 1084 [in evaluating a facial challenge,
the court considers only the text of the measure, not a particular application].) But Plaintiffs also fail
to plead the specific facts that give rise to the alleged constitutional violation as required for an as-
applied challenge. (Coffman Specialties, Inc., 176 Cal.App.4th at p. 1144].) Thus, the FAC fails to
satisfy the most basic requirements for asserting constitutional due process claims.

But perhaps more importantly, Plaintiffs do not have a constitutional right to a refund of
mistakenly paid taxes. Nor do they have a constitutional right to a particular remedy. A righttoa
tax refund is purely statutory. (S. Serv. Co. v. Los Angeles County (1940) 15 Cal.2d 1, 11-12.)
Similarly, class action remedies are essentially equitable in pature and “the common law features of
class action administration are subject to legislative displacement.” (Farrar v. Franchise Tax Bd.
(1993) 15 Cal. App.4th 10, 17.) 'i‘hus, governments may enact procedural protections of the public
fisc without offending our constitutions. (/d., at p. 21.) California’s courts have upheld

administrative claim requirements similar to those challenged here. (See, e.g., Decorative Carpels,
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Inc. v. State Bd. of Equalization (1962) 58 Cal.2d 252, 255 [the State may require those seeking tax
refunds to refund their customers first]; Neecke v. City of Mill Valley (1995) 39 Cal.App.4th 946,
961-962 [upholding statutes limiting the right to file a tax refund to the taxpayer, and his or her
guardian, executor, or administrator].)

Due process concerns do not require a government to provide a basis for class action tax
refund claims. (Neecke, 39 Cal.App.4th at 965.) Due process requires “only that government
provide a procedure which, at some point, provides the taxpayer a meaningful oppoﬁunity to contest
the legality of the exaction.” (Batt, 155 Cal. App.4th at p. 72 [construing state and federal law].)
Thus, as long as governments provide a clear and certain remedy, they “are afforded great flexibility
in satisfying the requirements of due process in the field of taxation.” (/d., at p. 73.)

The FAC does not allege that any of the cities have claiming procedures that are not clear
and certain or that do not provide for ultimate access to the courts. The FAC also does not allege
that any of the cities fail to provide a meaningful refund process. Asa result, it fails to state facts
sufficient to constitute a cause of action for a due process violation and the fourth and fifth causes of

action should be dismissed.

XL Amendment Would Be Futile Because Plaintiffs’ Claims Are Improperly Joined

Had plaintiffs properly alleged claims by parties with standing ~ assuming arguendo such
plaintiffs exist — another defect in the complaint would be even more apparent: improper joinder.
This law is well settled, too: A party may demur to a complaint for misjoinder of parties. (Code Civ.
Proc., § 430.10(d).) As noted above, a properly pled complaint must identify plaintiffs with standing
as to each defendant city and identify to which jurisdiction those plaintiffs paid tax. The FAC does
not do so. Plaintiffs’ allege that the claims “arise from the same series of transactions or
occurrences,” but this is a legal conclusion that need not be considered. (Ellenberger, 30
Cal.App.4th at p. 947.) Because Plaintiffs have not alleged any facts that would sufficiently link all
of the claims, joinder is inappropriate. (Writers Guild of Am., Inc., supra, T1 Cal.App.4th at p. 477

[demurrer accepts as true all facts properly pled or subject to judicial notice].)
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A. The Complaint Does Not Aliege Facts to Support Joinder of the Claims

of Four Individuals and One Entity Against 117 Defendants

Multiple parties may join as plaintiffs in one action if:

They assert any right to relief jointly, severally, or in the alternative, ...

arising out of the same transaction, occurrence, or series of transactions or

occurrences and if any question of law or fact common to all these persons

will arise in the action.’
(Code Civ. Proc., § 378(a).) Similarly, multiple parties may be joined as defendants where a right to
relief jointly, severally, or in the alternative is asserted against them that arises out of “the same
transaction, occurrence, or series of transactions or occurrences,” if there are questions of law or fact
that are common to all defendants.® (Jd., § 379(2).) In either case, however, the right to relief must
arise out of “the same transaction, occurrence, or series of transactions or occurrences.”

Joinder of plaintiffs is appropriate in a tax refund action by multiple plaintiffs who paid the
same tax to a single taxing entity (in differing amounts) where the same question of law will
determine whether the parties are entitled to the same relief (differing only as to the amount of the
refund). (People’s Federal Savings & Loan Assn. v. State Franchise Tax Board (1952) 110
Cal.App.2d 696, 699.) Thus, joinder was appropriate in People’s Federal Savings & Loan Assn.,
where each plaintiff sought a refund from the same defendant, only one question of law common to
all of the plaintiffs was invblved, and decision of that legal question would necessarily determine the
rights of all plaintiffs. (/d.)

By contrast, no authority whatsoever suggests that claims of two or more taxpayers seeking
refunds of different taxes under different tax laws against different jurisdictions may be joined.
Unlike People’s Federal Savings & Loan Assn., multiple legal questions, multiple defendants, and
differing factual scenarios are present here. Each city has its own tax imposed by its own ordinance,

stated in unique terms. The fact that all are utility users’ taxes does not make their imposition and

5 Joinder is also appropriate if the plaintiffs have a claim, right, or interest in the property that is the
subject of the action that is adverse to the defendant’s. (Code Civ. Proc., § 378(a)(2).) That
subdivision is not relevant here. ’

¢ Joinder is also appropriate if the defendants have a claim, right, or interest in the property that is
the subject of the action that is adverse to the plaintiff’s. (Code Civ. Proc., § 379(a)(2).) That
subdivision is not relevant here
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1 1l collection the “same transaction” any more than the fact that all car accidents involve cars makes
2 | multiple accidents a single occurrence. Each city also has its own unique claiming ordinance and the
3 |legal issues that arise regarding the sufficiency of each of the claims with respect to the applicable
4 [ordinances will necessarily differ. Additionally, the tax payments made to each city were for

s | different customers, in different amounts and at different tax rates. The claim against each city

6 |arises from different transactions, occurrences, or series of transactions or occurrences. (Code Civ.
7 {Proc., §§ 378(a)(1), 379(a)(1).)

8 Thus, the FAC wholly fails to allege facts to justify joinder. Again, if plaintiffs want a

9 | plaintiff or defendant class action (and are entitled to one under applicable claiming ordinances),
10 §they must subject themselves to the discipline of the class action statutes, which serve to protect the
11 |rights of all affected by such cases. They cannot make up their own procedure to wrest control of
12 | myriad disputes involving strangers merely because they and their counsel desire to represent them.
13 Although courts may liberally construe California’s joinder statutes, neither statute nor case
14 {law permits unlimited joinder. (Hoag v. Superior Court (1962) 207 Cal.App.2d 611, 618.) While
15 [ defendants may be joined even if they are not all parties fo, or affected by, every count pleaded,

16 W there must still be a factual nexus connecting the claims pleaded against the several defendants. (Id.)

Colantuono & Levin, PC
300 S, GRAND AVENUE, SUITE 2700
LOS ANGELES. CA 90071-3137

17 | Even where claims are brought by a single plaintiff, where there was no allegation that the

18 [ defendants conspired, acted in concert, or had a commuunity of interest, joinder is inappropriate. (Id.,
19 | at pp. 618-619.) In Hoag, there was no implication the defendants’ actions contributed to the same
20 [injury and “no one cause in which all defendants [were] interested or affected;” hence, joinder was
21 |improper. (Jd. atp. 619.) The existence of possiblé common questions of law and fact was not

22 | alone sufficient for joinder. (/d., at p. 620.)

23 In this case, there is no alleged overlap between the individual plaintiffs and defendants as to
24 |a given transaction alleged by the FAC. There is no allegation that multiple defendants contributed
25 [to a single injury to a common plaintiff. The named individuals do not have claims against any city
26 | other than the one (or, perhaps, a few) to which their taxes were paid. (77 racFone, supra, 163

27 [ Cal.App.4th at p. 1364.) The plaintiffs’ respective claims therefore have few if any common facts

28 | and do not lie against all, or even very many, of the named defendants. The gravamen of the claims
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against any particular city is necessarily based upon its, unique tax ordinance. The propriety of such
claims will turn on the requirements of each city’s claiming ordinances (and, in some cases, charter
provisions) which are similarly varied. Accordingly, joinder is inappropriate and this demurrer
should be granted. More importantly, leave to amend should not be granted as it would be futile;
plaintiffs cannot allege sufficient overlap of claims and legal questions among all 117 telephone tax
jurisdictions in Califormia.

B. Plaintiffs Have Not Pleaded a Class Action Against Any Defendant

Moreover, Plaintiffs cannot rely on class certification principles to establish standing for the
simple reason that they have not pled a class action. Though Plaintiffs allege they could satisfy class
action pleading requirements if required to do so and assert that this Court should respect the federal
court’s decision to certify a settlement class, they make no effort to actually plead a class action
here. And for the reasons noted below, Plaintiffs cannot cure the defects identified aBove by
amending the FAC to plead a class action now. As a result, amendment would be futile and leave to
amend should not be granted. (Flying Dutchman Park, Inc., supra, 93 Cal.App.4th at 1134.)

C. Had Plaintiffs Pled a Class Action, the Claim Would Fail

1. Some Cities’ Codes Prohibit Class Refund Claims

The FAC acknowledges that only one refund claim was filed with each city, purportedly on
behalf of New Cingular and joined by the “Settlement Class.” But five Alhambra Coalition cities’

codes expressly prohibit class claims, as follows:

Defendant City Municipal Code Provision

1. Burbank Burbank Municipal Code § 2-4-1119
[See RIN Exh. G.]

2. Chula Vista Chula Vista Municipal Code § 3.44.120(B)
[See RIN Exh. J.]

3. Culver City Culver City Municipal Code § 3.08.275
[See RIN Exh. K]

4. Huntington Park Huntington Park Municipal Code § 3-9.15 (a)
and (b) [See RIN Exh. V ]

5. Tulare Tulare Municipal Code § 5.76.150
[See RIN Exh. MM. ]
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For each of these cities, the FAC fails to allege compliance with local claiming requirements.

Without such allegations, the FAC is deficient as to these cities and subject to demurrer. (See

demurrer].)

| Steinhart, supra, 47 Cal.4th at p. 1313 [failure to exhaust administrative remedies is grounds for a

2. Certain Defendant Cities’ Codes Require Each Class Member to

Sign the Claim

The FAC fails to allege compliance with local claiming requirements even for some cities

that do allow class claims. These cities require a class claim be verified by each member of the

class:
Defendant City ‘Municipal Code Provision

1. Calabasas Calabasas Municipal Code § 3.28.030
[See RIN Exh. H.]

2. Chico Chico Municipal Code § 3.24.020
[See RIN Exh. 1.]

3. Cupertino Cupertino Municipal Code § 3.35.150
[See RIN Exh. L.]

4, East Palo Alto East Palo Alto Municipal Code § 3.72.030
[See RIN Exh. N.]

5. El Monte El Monte Municipal Code § 3.22.150(A)
[See RIN Exh. O ]

6. Gardena Gardena Municipal Code § 3.24.010
[See RIN Exh. Q.] :

7. Gilroy Gilroy Municipal Code §§ 1.10 and 26C.15
[See RIN Exh. R.]

8. Glendale Glendale Municipal Code § 4.38.150
[See RIN Exh. S.]

9. Guadalupe Guadalupe Municipal Code § 1.10.20
[See RIN Exh. T.]

10. Huntington Beach Huntington Beach Municipal Code § 3.38.140(a)
[See RIN Exh. U.]
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Defendant City Municipal Code Provision

11. Los Altos Los Altos Municipal Code §§ 1.40.020 and
3.42.116 [See RIN Exh. W.]

12. Montclair Montclair Municipal Code § 1.16.010
[See RIN Exh. Y ]

13. Monterey Monterey Municipal Code § 1-8.2
[See RIN Exh. Z.]

14. Moreno Valley Moreno Valley Municipal Code § 3.16.010
[See RIN Exh. AA ]

1. Mountain View Mountain View Municipal Code § 1.35
[See RIN Exh. BB.]

16. Pacific Grove Pacific Grove Municipal Code § 6.06.025
[See RIN Exh. CC.]

17. Pomona Pomona Municipal Code § 2-847
[See RIN Exh. DD.]

18. Porterville Porterville Municipal Code § 1-19
[See RIN Exh. EE.]

19. Richmond Richmond Municipal Code § 13.54.150
[See RIN Exh. FF.]

20. San Bernardino San Bernardino Municipal Code § 3.46.140
[See RIN Exh. GG.]

21. San Jose San Jose Municipal Code § 4.82.310
[See RIN Exh. HH.]

22. Santa Cruz Santa Cruz Municipal Code § 3.29.230
[See RIN Exh. I1.]

23. Sierra Madre Sierra Madre Municipal Code § 3.40.020
[See RIN Exh. J1.]

24, Stockton Stockton Municipal Code § 3.100.140
[See RIN Exh. KK.}

25. Torrance Torrance Municipal Code § 225.1.15
[See RIN Exh. LL.]

26. Winters Winters Municipal Code § 3.22.140

[See RIN Exh. 00.]
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Additionally, only enumerated agents may submit and/or verify a claim in lieu of a claimant

against other cities. These cities specify who may verify a claim on a claimant’s behalf:

Defendant City

Municipal Code Provision

1. Alhambra

Alhambra Municipal Code § 3.16.060 (“guardian or
conservator or the executor or administrator”)
[See RIN Exh. E.]

2. Berkeley

Berkeley Municipal Code §7.20.040 (“taxpayer’s
guardian, executor, conservator or administrator”)
[See RIN Exh. F.]

Burbank Municipal Code § 2-4-1119 (““claimant or his or
her guardian, conservator, executor, or administrator”)
[See RIN Exh. G.]

4. Calabasas

Calabasas Municipal Code § 3.28.030 (“claimant or by his
or her guardian, conservator, executor or administrator™)
[See RIN Exh. H.}

5. Chico

Chico Municipal Code § 3.24.020 (C) (“...by the claimant
personally; ...by the claimant’s guardian conservator,
executor or administrator; ...by the receiver or trustee...”)
[See RIN Exh. 1]

6. Culver City

Culver City Municipal Code § 3.08.275 (“claimant, or his
or her guardian, conservator, executor or administrator”)
[See RIN Exh. K.]

7. Cupertino

Cupertino Municipal Code § 1.18.020 (“claimant or by his
or her guardian, conservator, executor or administrator”)
[See RIN Exh. L.}

8. Daly City

Daly City Municipal Code § 2.56.030 (“claimant or by his
or her guardian, conservator, executor or administrator”)
[See RIN Exh. M ]

9. East Palo Alto

East Palo Alto Municipal Code § 3.72.030 (“claimant or
by histher guardian, conservator, executor or
administrator”) [See RIN Exh. N ]

10. El Monte

El Monte Municipal Code § 3.22.150(A)
(“claimant or his or her guardian, conservator, executor or
administrator”) [See RIN Exh. O.] '
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Defendant City

Municipal Code Provision

1.

Gardena

Gardena Municipal Code § 3.20.180(B) (“claimant or his
or her guardian, conservator, executor or administrator”)
[See RIN Exh. Q]

12.

Gilroy

Gilroy Municipal Code § 1.10 (“claimant or by his or her
guardian, conservator, executor or administrator”
[See RIN Exh. R.]

13.

Glendale

Glendale Municipal Code § 1.04.100 (“claimant or by the
claimant’s guardian, conservator, executor or
administrator of the claimant’s will or estate™)

[See RIN Exh. S.]

14.

Huntington Beach

Huntington Beach Municipal Code § 3.38.140(a)
(“claimant or his or her guardian, conservator, executor or
administrator”) [See RIN Exh. U.]

15.

Huntingtoﬁ Park

Huntington Park Municipal Code § 3-9.15 (a) (“claimant
or his or her guardian, conservator, executor or
administrator”) [See RIN Exh. V.]

16.

Los Altos

Los Altos Municipal Code § 1.40.020
(“claimant or his or her guardian, conservator, executor o1
administrator”) [See RIN Exh. W.]

17.

Los Angeles

Los Angeles Municipal Code § 21.07(a) (“the person
claiming the overpayment, or his authorized agent on his
behalf”) [See RIN Exh. X.]

18.

Montclair

Montclair Municipal Code § 1.16.010 (“claimant or by
his/her guardian, conservator, executor or administrator
[See RIN Exh. Y.]

19.

Monterey

Monterey Municipal Code § 1-8.2 (“claimant or his or her
guardian, conservator, executor or administrator”)
[See RIN Exh. Z.]

20.

Moreno Valley

Moreno Valley Municipal Code § 3.16.010 (“claimant or
his or her guardian, conservator, exeutor or
administrator”) [See RIN Exh. AA.]

21.

Mountain View

Mountain View Municipal Code § 1.35(c) (“claimant or
his or her guardian, conservator, executor or
administrator”) [See RIN Exh. BB.]
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Defendant City

Municipal Code Provision

22, Pacific Grove

Pacific Grove Municipal Code § 6.06.020 (“claimant or
by claimant’s guardian, conservator, executor or
administrator™) [See RIN Exh. CC.]

23. Pomona

Pomona Municipal Code § 2-847 (“claimant, or by his
guardian, conservator, executor or administrator”™)
[See RIN Exh. DD.]

24. Porterville

Porterville Municipal Code §1-19 (“claimant, or by his or
her guardian, conservator, executor or administrator”)
[See RIN Exh. EE.]

25. San Bernardino

San Bernardino Municipal Code § 3.46.140 (“claimant or
his or her guardian, conservator, executor or
administrator”) [See RIN Exh. GG.]

26. San Jose

San Jose Municipal Code § 4.82.310 (“claimant or his or
her guardian, conservator, executor or administrator”)
[See RIN Exh. HH.]

27. Santa Cruz

Santa Cruz Municipal Code § 3.29.230 (“claimant, o his
or her guardian, conservator, executor or administrator”)
[See RIN Exh. IL.]

28. Sierra Madre

Sierra Madre Municipal Code § 3.40.020 (“claimant or by
his’her guardian, conservator, executor or administrator
[See RIN Exh. JJ.]

29. Stockton

Stockton Municipal Code §3.100.140 (“claimant or his or
her guardian, conservator, executor or administrator”)
[See RIN Exh. KK.]

30. Torrance

’T(l)_rr-ance Municipal Code § 225.1.15 (“claimant or his or

her guardian, conservator, executor or administrator™)
[See RIN Exh. LL.]

31. Tulare

Tulare Municipal Code § 5.76.150 (“claimant or his or her
guardian, conservator, executor or administrator”)
[See RIN Exh. MM.]

32. Winters

Winters Municipal Code § 3.22.140 (“claimant or his or
her guardian, conservator, executor or administrator”)
[See RIN Exh. 00.]

The FAC does not acknowledge these verification requirements much less allege their
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satisfaction. Without such allegations, the FAC is deficient and subject to demurrer by the defendant
cities that have adopted such requirements. (See Steinhart, supra, 47 Cal.4th at p. 1313 [failure to
exhaust administrative remedies supports demurrer].)

3. Representative Plaintiffs in a Multi-Defendant Class Action Must

Assert Claims Against Each Defendant

The individual plaintiffs could not have standing to pursue a class action against 117
defendant cities unless each had a claim against each city:

In the absence of a conspiracy between all of the defendants, California
has adopted the rule that a class action may only be maintained against
defendants as to whom the class representative has a cause of action.

(Baltimore Football Club, Inc. v. Superior Court (1985) 171 Cal. App.3d 352, 359.) “A plaintiff
cannot use the procedure of a class action to establish standing to sue a class or group of defendants
unless the plaintiff has actually been injured by each of the defendants in the class.” (Simons v.
Horowitz (1984) 151 Cal. App.3d 834, 845.) A plaintiff may represent a class of individuals who
have similar causes of action against the same defendant or defendants, but cannot represent
individuals who have causes of action against different defendants. (/d.)

As noted above, the individual plaintiffs do not allege they have claims against any particular
city must less all of them. Moreover, it is implausible that any of them has 117 telephone accounts
billed to addresses in each of 117 jurisdictions. As a result, they lack standing to maintain the
lawsuit, even if it had been pled as a class action.

4. The Individual Plaintiffs Did Not Satisfy Claim Requirements for a

Class Action
Finally, the individual plaintiffs cannot maintain a class action because the administrative
claims filed by New Cingular are insufficient to support such an action. The Court of Appeal has
held that, in some circumstances, a claim filed by a class representative can satisfy governmental
claim requirements as a prerequisite fo filing a putative class action lawsuit. (See California
Restaurant Management Systems v. City of San Diego (2011) 195 Cal App.4th 1581, 1592.) But the
claim must be filed by a class representative. (See id. [claim by the class representative for himself

and others similarly situated can be sufficient in some circumstances].) The FAC does not allege
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that any individual plaintiff filed a refund claim. It alleges that New Cingular filed the various
refund claims. But New Cingular does not purport to be a class representative. Nor could it be — its
legal interests are entirely distinct from its customers’. The individual plaintiffs cannot rely on New
Cingular’s claim to satisfy a requirement they file their own claim. (See Nguyen v. Los Angeles |
County Harbor/UCLA Medical Center (1992) 8 Cal.App.4th 729, 733-734.)

Public policy supporfs this result. Strict standing requirements free the taxing authority from
the obligation to untangle a “web of agreements and/or accounts in order to ascertain who is the
proper recipient of any refund due.” (IBM Personal Pension Planv. City & County of San
Francisco (2005) 131 Cal.App.4th 1291, 1305.) Such requirements help the taxing authorities avoid
double payment. (I4.) The individual plaintiffs’ failure to satisfy local claiming requirements

precludes a class action here.

Xll. Conclusion
For the foregoing reasons, the Althambra Coalition defendants request that the Court grant this

demurrer without leave to amend.

DATED: January 31, 2012 COLANTUONO & LEVIN, PC

/W

SANDRA J. ‘LEV]N
MICHAEL G. COLANTUONO
HOLLY O. WHATLEY
BRIAN R. GUTH

Attorneys for Defendants
ALHAMBRA COALITION

30

NTC OF DEMURRER & GEN & SPECIAL DEMURRER TO PLAINTIFFS' FIRST AMENDED COMPLAINT; PS & AS







Case: 1:10-cv-02278 Document #: 156 Filed: 02/23/11 Page 1 of 64 PagelD #:2161

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IN RE: AT&T MOBILITY WIRELESS DATA
SERVICES SALES TAX LITIGATION

This Document Relates To:
All Actions

MDL No: 2147
Case No. 10 C 2278

)
)
)
)
g Judge Amy J. St. Eve
)

Defendant AT&T Mobility LLC’s Memorandum in Support of

Motion for Final Approval of Settlement

MAYER BROWN LLP
Thomas M. Durkin

71 S. Wacker Drive
Chicago, IL 60606-4637

MAYER BROWN LLP
Evan M. Tager

Archis A. Parasharami
1999 K Street, N.W.
Washington, DC 20006

THOMPSON COBURN LLP
Roman P. Wuller

Robert J. Wagner

One US Bank Plaza, Suite 3500
St. Louis, MO 63101

Counsel for Defendant AT&T Mobility LLC



Case: 1:10-cv-02278 Document #: 156 Filed: 02/23/11 Page 2 of 64 PagelD #:2162

TABLE OF CONTENTS
Page
TABLE OF AUTHORITIES ...t sercnestbe s esesse et seesaeesonsasesensaessoeonensasssrnens iii
L INTRODUCTION .ottt neniss i et e 1
1. BACKGROUND ...ttt rnseenees et st se s ssesacseseses e seabesbas st ssanesssss s bonssaesecstres 3
A The Underlying Class ACHON. .....ciimvcrreeirivisimimsistisisi s sesssrseensssessossissosions 3
B. Material Terms Of The Proposed Settlement .......ccoovvvenerieeiicmencecrineesceenernees 3
1. Abandonment of AT&T s Defenses ..ouccemiivcrrecineciinnee e 4
2. Voluntary Cessation of Collection of Challenged Taxes........coceeveniireenncs 4
3. Cash Recovery for Class Members. ....ccvreeereeeiarnieenrtseeriessese s e seereasienneas 4
4 Costs of Settlement, Attorneys’ Fees, and Class Representative
COMPENSALION ...eeeeenceenrrserieereeeraeneresreroeeestsssssesents e rscesse st sse s saensbsbasbons 6
C. Steps Taken Since Preliminary Approval Of The Settlement ..., 7
1. C1aSS NOLICE «.eueeeieenreeeeeresermreeeatesesessesreesesseseeensessevtansasensnrsansesmeeeassassnensses 7
2. Cessation of Tax Collection and Filing of Refund Claims............c.cce...... 9
IIL  DISCUSSION ot ercee et et teeeeces et et s setreet s ea s s s s et s sas st s anearas et s et reesensanes 12
A. The Settlement Is Fair, Reasonable, and Adequate ...........cccocoeiivenninicivcincne 12
1. The settlement is fair in relation to the strength of plaintiffs’ case ........... 13
2. The likely complexity, length, and expense of contmumg litigation
weigh in favor of the settlement’s fAIMESsS ......occeveveieicineniecececeennenns 24
3. The minimal opposition to the settlement weighs in favor of the
. settlement’s falMmesS ..o..viveiveeere ettt 26
4. The opinion of competent counsel supports the settlement’s fairness.......27
The stage of the proceedings weighs in favor of the settlement’s
FBIITIESS -eeemvremeeentete et cean st sae et et a e g e et ens e 28
B. The Few Objections Made By Class Members Are Without Merit........coovveeies 29
1. WIaNd’s ObJECHIONS . ...virriccacereeearernereieetestesesresesseesseseesseneseessacssensensnen 29
a) The settlement fund is fairly and reasornably limited to
amounts recovered from the taxing juriSadictions...........ccoeeeeeee. 30
b) The totality of offered benefits must be considered in
determining Settlement fairness .......coeevcevrceeeerecvenseserecceseetrennens 31
c) The Michigan statute of limitations triggers no intra-class
CONJUICE Of TIETESL ...t snae st s eres e 34
d) Separate representation for the state-specific subclasses
enSUres SIrUCIUral fOIFNESS ...coceveeeveeeeeeeeeceeeieeeieaesentreeseraeesanesns 36



Case: 1:10-cv-02278 Document #: 156 Filed: 02/23/11 Page 3 of 64 PagelD #:2163

TABLE OF CONTENTS

Page
e I is fair to require that attorneys’ fees and class-
representative compensation be paid from the settlement
JURS oottt e e s st 37
Y] AT&T s contractual right to resume tax collections under
defined conditions is fair and reasonable...........coeeccoreeacncanec. 38
2 Class Counsel conducted substantial informal discovery,
affording them necessary information without the need for
Jormal discovery under Rule 26 ........cocveevneoninininiccieecncrane. 39
h) A tax refund has been requested from the Michigan
Department 0f Tr@aSUPY ....coecuveeeveerevntiiee et 39
1) Wiand’s attack on one of the attorneys who represent the
Michigan subclass should be rejected .........ooovonvicnvcncnnenns 39
7 State-by-state variations in the law governing arbitration
agreemenis do not defeat certification of a class for
SEIHEMENE PUFPOSES .....ccvvrerirvireiiesiesessisrsers i b ese s e nenas 40
k) The class-notice campaign more than satisfied due process.......... 41
2. COX’S ODJECHIONS . c.ceeerermrererresserrsasetesessene e stsecsensersisenosonsansessensassonensessenes 43
3. Vrana and Fisher’s Objections . ....ccciniecrercceeeertertrecreesese e vesssenns 43
4, Nash’s OBJECHIONS «...ccvrmviiiiiiiiisi s ses e eeriens 44
5. Hale’s ObDJeCtionS ..o ceeerereeeiecercre ettt se ettt 45
6. Strohlein’s ObJeCtiONS ..o e v re ettt 45
7. Stevens” ODJECHIONS ...cciviiirieieree it esreerecese ettt eee e enss s e es e nes 46
8. Gaffigan’s ODJECHiONS ..ot 47
9. Shattuck’s ODJECHONS ...veereuirecrrrreeiirerc ettt saes et eeenenes 49
10. . Cherry and Kraft Foods” Objections........cceevevceereecreenrnecescrrennresseveneenees 50
IV.  CONCLUSION....ccoortrerrerrareesetrieerresseeessssissssaeentsasssessesssssassssssssssssessrtsant st sasessssseseseass 50

i -



Case: 1:10-cv-02278 Document #: 156 Filed: 02/23/11 Page 4 of 64 PagelD #:2164

TABLE OF AUTHORITIES
Page(s)

CASES
Air Lines Stewards & Stewardesses Ass’n Local 550 v. Am. Airlines, Inc.,

455 F.2d TO1 (Tth CIE. 1972) et saessmensss st seses e sesberenebasbesmanasessassasen 20
Amchem Prods., Inc. v. Windsor,

521 TS, 59T (1097) i eeecemeeeeeee e e e ssssssesst s asasssassas bbb st smesr b s 17,46
Armstrong v. Bd.. of Sch. Dirs.,

616 F.2d 305 (7th Cir. 1980) ccueeeecececrmemr st se et smsons 24,28
AT&T Mobility LLC v. Concepcion, - o

130 S. Ct. 3322 (2010) . urucceirrreerireseeeeseresencossessams e e e sas s es s b seaeme s enee 15
Bayview Improvement Corp. v. Vincent,

1998 WL 670033 (Mass. Sup. Ct. Sept. 4, 1998) et e 19
BMG Direct Mktg., Inc. v. Peake,

178 S.W.3d 763 (TeX. 2005)...ccurmeerrrirerceceeermniseceeereemseseseseeeememsssssssissse e sssse s s nsesenescscns 19
Boeing Co. v. Van Gemert,

44 TS, 472 (1980) e rireereec e s seesr s sasb s s eas s b b e sttt 37
Bowling v. Pfizer, Inc.,

143 F.R.D. 141 (S.D. Ohio 1992)............. SO OOV O TS OUO USROS 42
Bradford-Scott Data Corp. v. Physician Computer Network, Inc.,

128 F.3d 504 (Tth Cir. 1997) oot eeesesesessestims s s rmeetses e anes e semsaeacsensesraea 24
Californians for Disability Rights, Inc. v. Cal. Dep’t of Transp.,

2010 WL 2228531 (N.D. Cal. June 2, 2010) .....ccconmrevmmmmininicrcecsnssninireesessssssossissssnsees 47
Inre Cendant Corp. Litig.,

264 F.3d 201 (B Cir. 200 )euecreneeceeeeereetcereeeseesessenre e aescrsaressomstietsassassamsaensessssessssnssssens 27
Inre Cendant Corp. Sec. Litig., ’

404 F.3d 173 (3d Cir. 2005) .. cuerenieceeeererircreeneerire st sensies e ee s sssss s sessssssesssacassstssesssnensessne 36
Central Ill. Light Co. v. Dep’t of Rev.,

453 NLE.2d 1167 (I App. Ct. 1983) vttt e s s ese et 33
Central States Power & Light Corp. v. Thompson,

58 P.2d 868 (OKJa. 1936)..ccieeeeeiiiecerete e e eesetane s eseeseesesees e s s st enesne e 20
Chris Albritton Constr. Co. v. Pitney Bowes Inc.,

304 F.3d 527 (5th CIr. 2002) ceeeereeieieeeeceeericeente e semececssesesas e ssssesssrasasses e es e rmasansonsen 19



Case: 1:10-cv-02278 Document #: 156 Filed: 02/23/11 Page 5 of 64 PagelD #:2165

TABLE OF AUTHORITIES
(continued)
Page(s)
CIGNA Healthcare of St. Louis, Inc. v. Kaiser,
294 F.3d 849 (Tth CIr. 2002) ....eeeeeeereeeereceteaeeeressesseaseessssssssmesenstosesarsssssasssorssssnsssinensssssssosen 28
Clark Equip. Co. v. Int'l Union, Allied Indus. Workers of Am., AFL-CIO,
803 F.2d 878 (6th Cir. 1986) c...veecerereeeerereenteerieceermeeecrcnsemesiss s semsss s ass s nsesas s bnseses 36
Clark v. BeliSouth Telecoms., Inc., '
461 F. Supp. 2d 541 (W.D. KY. 2006) ....vemrirreiricrrerirsinreiesenentsmssssissssssssssstnsss s s ssssssssssnsns 19
Clark v. Chipman,
ST0P.2d 1257 (KD, 1973) ittt et escst st e bbb s s sea st s s bt s e 20
Coneffv. AT&T Corp.,
620 F. Supp. 2d 1248 (W.D. Wash. 2009), appeal pending, No. 09-35563 (9th Cir.
June 20, 2010).....cccccruennee eereeheieneteee e et et et se et e e s e senmee e s 16
Connectivity Sys. Inc. v. Nat'l City Bank,
2011 WL 292008 (S.D. Ohio Jan. 26, 2011) ceeeereererccnieercnnstrss st eencseeons 30, 37
Coors v. Sec. Life of Denver Ins. Co.,
91 P.3d 393 (Colo. Ct. App. 2003), aff’d by equally divided court,
112 P.3d 59 (€010 2005) .. mmcierieiieieenrnnietsssesssesssssnmsssss s sssscs s cns s 14
Corr. Servs. Corp. v. Malesko,
534 U.S. 61 (Z001) ettt e sasen s s es s 14
In re Countrywide Fin. Corp. Customer Data Sec. Breach Litig.,
2009 WL 5184352 (W.D. Ky. Dec. 22, 2009)...crvurruiumeensrisirnnrnnnsee s, 47
In re Countrywide Fin. Corp. Customer Data Sec. Breach Litig.,
2010 WL 3341200 (W.D. Ky. Aug. 23, 2010) c.coriieeeereercricic it sessssessaenes 27
Crandall v. AT&T Mobility, LLC,
2008 WL 2796752 (S.D. 1L July 11, 2008) ....ceeerririneniecricneinsenesiirerae et nsessssnnsens 16
Damasco v. Clearwire Corp.,
2010 WL 3522950 (NLD. IIL Sept. 2, 2010) ..cocuceeniriimmrctereeerenere it 49
DeBoer v. Mellon Mortg. Co.,
64 F.3d 1171 (Bth CIE. 1995 ..u i ceeeeretrenetrree e s ecmsesessenseesasemsa st b et eresesmvasestenesacssesensonesesen 27
Desert‘Orchid Partners, L.L.C. v. Transaction Sys. Architects, Inc.,
2007 WL 703515 (D. Neb. Mar. 2, 2007) ccocmiicimnnmnciiniiisnaiisesr et neseesessas e sssenesenas 49

-iv -



Case: 1:10-cv-02278 Document #: 156 Filed: 02/23/11 Page 6 of 64 PagelD #:2166

TABLE OF AUTHORITIES
(continued)
. Page(s)
E E.O.C. v. Hiram Walker & Sons, Inc.,
768 F.2d 884 (Tth Cir. 1985) et eecieee et sreccecs s e s sae et s st 12,23,30
Eisen v. Carlisle & Jacquelin,
1T ULS. 156 (1974) ceeetieeeeeteeeeeecesreeeresnt s resessssbs sastoss s s s s bsbes b bs e s sanenssnssabsenen 6, 21
Equal Rights Ctr. v. Wash. Metro. Area Transit Auth.,
573 F. Supp. 2d 205 (D.D.C. 2008 ...t ssssss s st 27
In re Excess Value Ins. Coverage Litig.,
2004 WL 1724980 (S.D.N.Y. July 30, 2004) ..coooicceecteirinirnireie i 21
Farm Bureau Mut. Ins. Co. v. Milne,
424 N.W.2d 422 (Jowa 1988) (JoWa 1aW).ecceerrmeiiirmiinetiem ettt an e 20
Fay v. New Cingular Wireless, PCS, LLC, .
2010 WL 4905698 (E.D. Mo. Nov. 24, 2010) ....cccervrerrmrierirrrmriererineeeienenees oo 16, 48
F lewy v. Richemont N. Am., Inc., ,
2008 WL 4680033 (N.D. Cal. Oct. 21, 2008)......ccricreeriiecinieieieereaene fereereeeeseetnnee et 45
In re Folding Carton Antitrust Litig.,
557 F. Supp. 1091 (N.D. 11l. 1983), aff’d in part, 744 F.2d 1252 (7th Cir. 1984)................... 33
Francis v. AT&T Mobility, LLC,
2008 WL 4793428 (E.D. Mich. Nov. 3, 2008) ....coeereeireee e s csnssersones 40
Francis v. AT&T Mobility LLC, ’ .
- 2009 WL 416063 (E.D. Mich. Feb. 18, 2009) ...c.vecoieirrieeieeneeieteeeeeteev v 16
Gabbanelli Accordions & Imports, L.L.C. v. Gabbanelli,
575 F.3d 693 (Tth CIr. 2009) .o ceerererceereseesec e ssssss s s b essse s e ae s sssas o 43
Gautrau v. Long,
609 S.W.2d 107 (Ark. Ct. App. 1980) ...cormriiiceiiinee ettt 20
Gawry v. Countrywide Home Loans, Inc.,
640 F. Supp. 2d 942 (N.D. Ohio 2009), af"d, 395 F. App’x 152 (6th Cir. 2010)................... 19
In re Gen. Motors Corp. Engine Interchange Litig.,
594 F.2d 1106 (7th Cir. 1979) cecevreerecrvecrirircneinnnicseresere v ettt sttt 13
In re Global Crossing Secs. & ERISA Litig.,
225 FRD. 436 (S.DN.Y. 2004) c.nerereecniiriniit et besssss s ssne b s s rens 36



Case: 1:10-cv-02278 Document #: 156 Filed: 02/23/11 Page 7 of 64 PagelD #:2167

TABLE OF AUTHORITIES
(continued)
Page(s)

Goldsmith v. Tech. Solutions Co., :

1995 WL 17009594 (N.D. Il Oct. 10, 1995)uuu.cmmmvierrieeiescinieriisii s 25,30
Hall v. AT&T Mobility LLC,

2010 WL 4053547 (DNJ. Oct. 13, 2010)..ccccmireiicrcnssesisiiisisse s nsssassssnns 47

* Hangman Ridge Training Stables, Inc. v. Safeco Title Ins. Co.,

T19P.2d 531 (Wash. 1986)......ceccceeeremeetrremreerreseearmsessemsrsrsvsesrsasssssssssssssssssnerssnsnesassesssssas 14
Hanlon v. Chrysler Corp.,

150 F.3d 1011 (9th Cir. 1998) .. eererecomtsssinesess s sasssressses s s e ressosesen 21,27
Heaven v. Rite Aid Corp.,

2000 WL 33711049 (Pa. Ct. Com. PL Oct. 27, 2006) c.ccurmeeeeeccrecriecciciev e 19
Hispanics United v. Vill. of Addison,

988 F. Supp. 1130 (N.D. Tl 1997) ettt ssnssss b st sssasasssonsnssaos 12
Hunt v. Imperial Merchant Servs.,

2010 WL 3958726 (N.D. Cal. Oct. 7, 2010) e ieceiieerienirnessisvssasessississossisismsessncasessases 7
In re Initial Pub. Offering Secs. Litig.,

671 F. Supp. 2d 467 (SD.N.Y. 2009).....ccimiiiircceieictesss e cesss s ssssssassnscas 47
Int’l Union, United Auto., Aerospace, & Agr. Implement Workers v. GMC,

497 F.3d 615 (6th Cir. 2007) c...coereermrecreenneriesisessisessernss s sssassessssssssssssssasssssssssssions 36,42
Int’l Union, United Auto., Aerospace, & Agric. Implement Workers v. Ford Motor Co.,

2008 WL 4104329 (E.D. Mich. Aug. 29, 2008) ..ot imiinsecseiniesiseesessiene 30
Isaacs v. Sprint Corp.,

261 F.3d 679 (Tth Cir. 2001) ittt creneesossitsseinssscsssssssss s e ssseesnssesssassanes 17, 46
Isby v. Bayh,

75 E.3d 1191 (7Tth Cir. 1996) ccvveeiirieiieceerereece it snscs s v smsnsnenanen 12,23,27
Johnson v. AT&T Mobility, LLC,

2010 WL 5342825 (S.D. Tex. Dec. 21, 2010), reconsideration denied, No. 4:09-cv-

4104 (Feb. 11,2011 et e ses sttt sssssssimeresssbomssess e 16,17, 48
Jupiter Corp. v. Fed Energy Regulatory Comm’n,

943 F.2d 704 (THh Cir. 1991) ot retesseeneseee s eseesee e e ae s e e s 32
Kaucky v, Southwest Airlines Co.,

109 F.3d 349 (Tth Cir. 1997) et ssesasss s snsnns e neaees 19



Case: 1:10-cv-02278 Document #: 156 Filed: 02/23/11 Page 8 of 64 PagelD #:2168

TABLE OF AUTHORITIES
(continued)
Page(s)

Kawa v. Wakefern Food Corp. Shoprite Supermarkets, Inc.,

24 N.J. Tax 444 (N.J. Super. Ct. App. Div. 2009), cert. denied, 200 982 A.2d 456

(2009) ceeeeereeeereriererteeeeseinse ettt et s st e e e b e e e bR e R s e e bRt 19
Larson v. Sprint Nextel Corp.,

2010 WL 234934 (DN.L. Jan. 15, 2010) et ecnececsreeeencsaene e esesn s oo sinsessnesans 47
Leisman v. AT&T Mobility, LLC,

NO. 1:10-0v-02681 (WD, MO.) ettt vescicssssss s essa st sa s rsnsnsnesenns 48
Livingston v. Assocs. Fin., Inc.,

339 F.3d 553 (Tth Cir. 2003) .vecceereeeeeeeeee e seemsases e essastsssssessssssnsssaessasssnssssssessosessrssssss 15
Loeffler v. Target Corp.,

93 Cal. Rptr. 3d 515 (Cal. Ct. App. 2009), review granted, 216 P.3d 520 (Cal. 2009) .......... 19
Lonardo v. Travelers Indem. Co.,

706 F. Supp. 2d 766 (N.D. Ohio 2010).....ccccciimiiiereecsststeieini st 37
Lozano v. AT&T Wireless Servs., Inc.,

504 F.3d 718 (9th Cir. 2007) .ot rcsconensisss s ssstsssresssmsresasbe e sesessons 16, 40, 41
In re Managed Care Litig. Class Plaintiffs v. Aetna Inc.,

2003 WL 22850070 (S.D. Fla. Oct. 24,2003 ....ocoveveccnirieniinnes reemeree ettt e e et s e 27
Mangone v. First USA Bank, '

206 F.R.D. 222 (S.D. T 2001) et esas e sae s bsssnrass e s b sesssanans 42
Martinv. Caterpillar, Inc.,

2010 WL 3210448 (C.D. TIL Aug. 12, 2010)..cm et emenie e en e a s 31
In re Mexico Morney Transfer Litig.,

164 F. Supp. 2d 1002 (N.D. IlL. 2000), aff’d, 267 F.3d 743 (7th Cir. 2001) .........couvrvererenen. 26
McCoy v. Health Net, Inc.,

569 F. Supp. 2d 448 (D.NJ. 2008 ..ot ben e ssbs et aeas s snensaoneestes 27
McKinnie v. JP Morgan Chase Bank, N.A.,

678 F. Supp. 2d 806 (E.D. Wis. 2009)......crecuiieiiriirerniiiicniinere ettt seasssas e sene s ens 7
Messner v. Union Ciy.,

167 A2 897 (N.J. 1961t ettt st s srasesssas s e bs i bbb b 20
Meyenburg v. Exxon Mobil Corp.,

2006 WL 5062697 (S.D. I11. June 5, 2006} .....cc.iccvecrvimmiiiernii sttt sssnsnssonevens 42

- Vii -



Case: 1:10-cv-02278 Document #: 156 Filed: 02/23/11 Page 9 of 64 PagelD #:2169

TABLE OF AUTHORITIES
(continued)
Page(s)

Mirfasihi v. Fleet Mort. Corp.,

2007 WL 2066503 (N.D. 11l July 17, 2007), aff"d, 551 F.3d 682 (7th Cir. 2008).................... 7
Moffat v. Cingular Ameritech Mobile Commc ’ns Inc., '

2010 WL 451033 (E.D. Mich. Feb. 5, 2010) ..o v 16, 40
In re Mut. Funds Inv. Litig.,

2010 WL 2342413 (D. Md. May 19, 2010) et esessssererss st scnssassssassns 47
Pauleyv. AT&T Mobility, LLC,

No. 1:10-cv=02308 (W.D. MO.) c.oomririiemcreictcri et sa e et st 48
Powell v. AT&T Mobility, LLC,

2010 WL 3943859 (N.D. Ala. Sept. 30, 2010) ...c.cvivieiiiiicienreerete ittt 16
Retsky Fam. Ltd. P’ship v. Price Waterhouse LLP,

2001 WL 1568856 (N.D. Ill. Dec. 10, 2001 ) ... irvicecieiiictcemeiei s ense e 27
Reynolds v. Beneficial Nat’l Bank,

288 F.3d 277 (7Tth Cir. 2002) ceceeeceemecereeeceerrene s besssssssss e mssessasrasasbeba et sansssssnnens 36
Rodriguez v. West Publ’g Corp.,

563 F.3d 948 (9th Cir. 2009) ...c.eoueririeriircicre oot sas s semsssssasmsssnsssasraressenssanes 42
Schneider v. GE Capital Mortgage Servs., Inc.,

1997 WL 272403 (SDN.Y. May 21, 1997 ..ottt et ne s 27
Schoenbaum v. E.I Dupont De Nemours & Co., v

2009 WL 4782082 (E.D. Mo. Dec. 8, 2009) ..ceieerrecniciiricciieinccnssesessnssssssssssnssnsnsnns 7
Serna v. H.E. Butt Grocery Co.,

21 S.W.3d 330 (Tex. Ct. App. 1999) .c.e ettt ereeestet e et e e e nees 19
Siemer v. Quizno’s Franchise Co.,

2010 WL 3238840 (N.D. IIl. Aug. 13,2010} e ceeieecciiiiiieemtccti v s passim
Sierra Inv. Corp. v. Sacramento Cty.,

60 Cal. RPIr, 519 (Ct. APP. 1967).cueeicerieirtereecc it s ve s sssas s assssansnarssasasson 20
In re Skilled Healthcare Group, Inc. Securities Litig., .

2011 WL 280991 (C.D. Cal. Jan. 26, 201 1) .ccccerermrrrscsmisiisseeisrirsseese s nsssssassssssses 49
Spivey v. Adaptive Mktg. LLC,

622 F.3d 816 (7th Cir. 2010) cucueuemieeeece ettt ettt eesae b areas s s e ns e 19

- viii -



Case: 1:10-cv-02278 Document #: 156 Filed: 02/23/11 Page 10 of 64 PagelD #:2170

TABLE OF AUTHORITIES
(continued)
Page(s)

In re Sprint Corp. ERISA Litig.,

443 F. Supp. 2d 1249 (D. Kan. 2006)..........ccowermmirerrmmreeene et scsencacnens 42
In re Synthroid Mktg. Litig.,

264 F.3d 712 (Tth CiF. 2001) ceeeeereeiereceinrretseneestsnssessiesss st sssse et sasessesssssassansssonaneses 41
In re Trans Union Corp. Privacy Litig.,

2009 WL 4799954 (N.D. JIL. Dec. 9, 2009).ccvvvimmermmmrmemisisiessisssss st 41
State ex rel. AT&T Mobility, LLC v. Shorts,

703 S.E.2d 543 (W. VA 2010)..0icreeieeicienieeeerireseecseensmesoisssserssasmssnsasssanssensssesesssasasanssssasssns 15
Synfuel Techs., Inc. v. DHL Express (USA), Inc.,

463 F.3d 646 (7th CIr. 2006) ...ccvucurereerieieiimiieici et se st ais 12, 13, 28
Thorogood v. Sears, Roebuck & Co.,

627 F.3d 289 (Tth CIr. 20100 eoeveeeeeeeeeeeeee et et rssssscnsen s esires s ses e e ns st s s b s e 13
Ul v. Thoroughbred Tech. & Telecomms., Inc.,

309 F.3d 978 (7th Cir. 2002) .ccoveevvrrerrecciririeniinins rreeneereatrest it sttt st e e e e e e bea e ans 26
Wal-Mart Stores, Inc. v. Visa US.A., Inc.

396 F.3d 98 (2d Cit. 2005 ...ttt escstrcssrss et s e es s s bbb s sban s 27
Warrenv. City of Tampa,

693 F. Supp. 1051 (M.D. Fla. 1988), aff"d, 893 F.2d 347 (11th Cir. 1989) .cccrrreururririnnnens 45
Woodmen of the World Life Ins. Soc’y v. A.5.C.A.P.,

TONW.2d 540 (NED. 1945) et s st s s b e s s nas e b et a b nnanes 20
STATUTES, RULES, AND REGULATIONS
GIU.S.C. § Bttt b vt e et e e RS e b Seeb eb st ee e r s s 44
UGG, § Bttt et b bt hn AR SR e a et e s st aa b n s ras 44
G ULS.C. § 16(R) oeererreerenereeenccreesesnesssesteesss e cseesecms st s sas et bt s et sas s i es b a et b s st sa s enesa s e 24
47 U.S.C. § 151 NMOLE uvuereeeicreeririis s eese s sascasas s st s s r e e a sttt s ns 3
Class Action Faimness Act, 28 U.S.C. § 1715 .ot et 9,50
Fed. R. Civ. P.30(@)(1) ccevvecoveerrerrseeeciesceesniesescssnsasse s sn e bsbssssssasnsssssssssssseseasssssnsns R 45
FEA R, CiV. P. 23 e trss et et nieste s s s s s b s s s et s sb s sam st n e passim

-1X -



Case: 1:10-cv-02278 Document #: 156 Filed; 02/23/11 Page 11 of 64 PagelD #:2171

TABLE OF AUTHORITIES
(continuned)

Page(s)
FEA R. CHV. P. 23() cerrreeeeeeseeeeeeeeecessmesssesesssaessessesss s s sssssss s sessssssssas s sess s st enssssanessmesetan 55
FEd R. CIV. P. 23(B)(4) cevverreeeveeeeesseeeesemeseeseesseeseessssssesessssesssessss s assessesssssesssssssssssssssssesssessssssssns 40
FEd R, CiV. P. 23003 ccveeeeereeseseeasssmmsesseessoessessessesasssssssresmseeesss st asssesssasssssssssassssnssssasssssnnes 16, 20
Fed R. Civ. P. 23()B)D) covrrveeneeeeeeeeeesseeeeeeeersssssssssesssemmeseessssessesessssssssssssens s s sssssessssaees 46
FEG R CIV. P. 23(8) werreeereeeeerrsseeeeaesoseseeeeseseseeasessesessseasssasessssssssaesesssasesssssssssssssssssessssssssssmssssens 42
FEA R CiV. P26 et ceeer e eesresee e s e e s e s s e oe e b s s s s s s aensas s e s se s s s sse e s s s smnrnne e 39
Fed. R.EVIA. 408 ...ttt e s e asba s cratest s s en e e sserne s 28
ALA. CODE § 8-19-10(E) e eeeeemeeeeeereeoore v eeoseeeseesssssssssss s sesssssas ssasessssss s sssssressesassssssssans sesnssnns 14
GA. CODEANN. § T0-1-309 ..ooiiiereireeiirtiecteesreste s s sesarrs s reenstresabiessssrestssss s ss s s s s eab s es s saassnaens 14
IND. CODE § 24-5-0.5-5() ccctririaeteerermreret et eee e e s cses s sreseb et asasn s s s s 14
JOWA CODE ANN. § 714.16 €8 SEG. c.eerreeeririreretnt st tssne s b er e e aars 14
LA.REV. STAT. ANN. § 51:1409(A) e 14
LA.REV.STAT. ANN. § S1:TA09.E ...t reere ettt sas s s sams s s 14
MICH. COMP. LAWS § 205.278 c.cneeerereeerierinrree st eec et s s st s s sae s 34
MICH. COMP. LAWS § 205.93D(9) (IN) (V) c-vvruvererreeseusesassrerssssmsseessssssssssensssesessssesssnssssssssssnesssssses 35
MISS. CODE ANN. § 75-24-15(4) cerverveererrereereermesseessssassorssenssssssss e sssssessessesssessssssssasssssessssssssmansans 14

* MONT. CODE ANN. § 30-13-133(1) ccovvmreenerersnsresesserersssrasssresesssssesmssssrasssesssnssnsessnceress 14 |

OHIO REV. CODE ANN. § 1345.10(C) ccrmeeireeerereeecreeenicr et ecsec e esimsssesessstcssseses smbesesnessnsincens 14
S.C. CODE ANN. § 39-5-140(8) «ceeevremrmrrrrrerrirscrerrcnmrrsensssnrssser et srassrsansssssnsstsserssssssansssss e sssssesns 14
UTAH CODE ANN. § I3-11-19(8) ettt seeses s sesaesssass s st e me s s nessrenmanns 14

MISCELLANEOUS

“AT&T notifies iPhone users of class-action settlement via text message,” Applelnsider
(Nov. 12, 2010), available at http://www.appleinsider.com/articles/10/11/12/
att_notifies_iphone users_of class_action_settlement via_text message.himl ................... 26



Case: 1:10-cv-02278 Document #: 156 Filed: 02/23/11 Page 12 of 64 PagelD #:2172

TABLE OF AUTHORITIES
(continued)

Page(s)

“AT&T class action settlement benefits smartphone users,” phoneArena.com (Nov. 17,
2010), available at http://www.phonearena.com/news/AT-T-class-action-settlement-
benefits-smartphone-users_1d14702 ..o e 26

“AT&T Class Action Settlement Tax Refunds for iPhone, BlackBerry, Smartphone &
Mobile Data,” Wireless and Mobile News (Nov. 12, 2010), available at http:// -
www.wirelessandmobilenews.com/2010/1 1/att-class-actions-settilement- :
COMUMEZIENT coeoeceverieee ettt bbb ettt e 26

Andrew Tucker Avorn, “The AT&T Settlement: A Reason to be Thankful This Holiday
Season,” The Huffington Post (Nov. 26, 2010), available at http:/
www_.huffingtonpost.com/andrew-tucker-avom/the-att-settlement-a-
1eas b 788651 ..c.iueiiiirice e s 26

John Bronsteen, Class Action Settlements: An Opt-In Proposal,
2005 U.ILL. L. REV. 903 ..o oiieeeetereeere st semn st s b s s b e st nasbe s 23

Jill E. Fisch, Class Action Reform, Qui Tam, and the Role of the Plaintiff,
60 L. & Contemp. Probs. 167 (1997) ...ttt e 23

Susan P. Koniak & George M. Cohen, Under Cloak of Settlement,
82 VA. L. REV. 1051 {1996)...c.cuioerreiereneceermrese s sisstemsan s s asanssnass s e mssssessmnssonssnonsasosses 23

Stephen Lawson, “AT&T Texts Mobile Users About Class-action Settlement,” PCWorld
Business Center (Nov. 11, 2010), available at http:/fwww.pcworld.com/
. businesscenter/article/210486/atandt_texts_mobile_users_

about_classaction_settlement. B ........oovmiiiai i 26
2 JOSEPH M. MCLAUGHLIN, MCLAUGHLIN ON CLASS ACTIONS (6th ed. 2009)........ccvvreeenrennen 42
BRUCE M. NELSON, ET AL., SALES AND USE TAX ANSWER BOOK (CCH 2009) .....ovveeeernrinnee 18
3 NEWBERG ON CLASS ACTIONS (4th €d. 2002) ...onmiieieeericreene et sem sttt s s 42

Streamlined Sales and Use Tax Agreement, available at http:/
www.streamlinedsalestax.org/uploads/downloads/Archive/SSUTA/SSUTA As
Amended 12 13 10 e s 35

David Tuerck et al., Taxes and Fees on Communication Services (The Heartland Institute
No. 113, May 2007), available at http://www.heartland.org/custom/
semod_policybot/pdf/21 104.pAf. ce.eeeveeieeeee s 17

7AA CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE
(SUPP- 2011 )cucemiecmmeecaceeminires e mtena e es s b st e 6

-Xi -



Case: 1:10-cv-02278 Document #: 156 Filed: 02/23/11 Page 13 of 64 PagelD #:2173

I INTRODUCTION

The settlement agreement that the Court preliminarily approved constitutes a fair
resolution of these lawsuits. The plaintiffs are wireless customers of defendant AT&T MoBility
LLC (“AT&T”) who contend that the collection of more than 2,000 separate state and local taxes
on wireless data servi;:e is preempted by a federal moratorium on such taxes and/or violates the
laws of various states. To continue this mammoth consolidated litigation—which includes more
than 32 million class members nationwide—would strain the resources of the parties and the
Court. In the absence of a settlement, class members likely could not obtain any benefits without
overcoming numerous—and almost certainly insuperable—hurdles. That is so for many reasons.
AT&T’s defenses on the merits of plaintiffs’ claims are substantial. Moreover, AT&T is entitled
to compel each of its customers to resolve his or her dispute through arbitration on an individual
basis. Without this settlement, plaintiffs could not proceed on a class-wide basis, and very likely
would recover nothing if they sought to litigate their disputes in court.

With this settlement, however, the members of the class stand to achieve substantial
benefits. Most significant, plaintiffs have reqﬁested that AT&T cease further collection of the
challenged taxes until 2014 (when the federal moratorium under the Internet Tax Freedom Act is
set to expire). Under tile settlement, as we discuss below, AT&T has done so in virtually all
jurisdictions, and intends té do so in the remaining jurisdictions. The value to the class of this
prospective relief is immense.

Plaintiffs also seek a refund of taxes that already have been paid into the coffers of state
and local treasuries. Unlike a typical consumer class action, in which plaintiffs demand the
return of allegedly ill-gotten gains reaped by a defendant, in this case AT&T does not have the
taxes. They were remitted to state and local taxing authorities. AT&T did not benefit from

collecting these taxes; to the contrary, such taxes effectively raised the price of AT&T service

-1-
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and thus placed AT&T at a competitive disadvantage. As we have acknowledged, some
jurisdictions gave AT&T a small fraction of the collected amounts as “vendor’s compensation”
to defray the administrative costs of collecting the taxes. But under the settlement, AT&T has
committed to pay out the “vendor’s compensation” related to the taxes at issue. Moreover,
AT&T is undertaking and will continue to undertake significant (and costly) efforts to help
secure refunds from the taxing authorities who have received the class members’ tax payments.
Specifically, the settlement requires AT&T to provide critical assistance to Class Counsel in
pursuing refund claims in hundreds of taxing jurisdictions. The proceeds of these refund actions
will go directly to the class, without the need for class members to complete claims forms. And
AT&T also has relieved the class of the usual burden of providing notice of the settlement to the
millions of class members by paying that considerable expense itself. |

In short, the settlement is exceptionally fair and warrants this Court’s approval.

¥ K %k X

The parties do request that the settlement class definition and approved settlement be
modified in two respects. First, as we explaiﬁ below, we have learned that, due to a
programming error in how AT&T billing data for Nevada were received and processed, Nevada
customers who paid taxes to 16 or fewer local Nevada jurisdictions were not identified as class
members. Thus, some Nevada customers may not have been informed of the proposed
settlement, and as a result would not have known of their right to opt out of the class or object to
the settlement. The parties—including counsel for the Nevada subclass—therefore believe that
members of the Nevada subclass cannot be included in the settlement agreement currently before
the Court. Once the members of the Nevada subclass have received notice, the parties will

separately seck approval of a settlement of the Nevada subclass’s claims that is consistent with
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the terms of the settlement currently under consid,eration.

Second, the parties agree that no Idaho customers were in fact charged the challenged
taxes. Because AT&T and Class Counsel agree that these customers would not have any claims
in the litigation (or benefits from the settlement), the parties respectfully request that the Idaho
subclass be excluded from the settlement class as well.

1. BACKGROUND
A. The Underlying Class Action

Like all retailers and other consumer businesses, AT&T collects sales and use taxes and
remits them to the applicable state or local taxing authorities across the country. Many states and
localities impose taxes on wireless data subscription plans. The plaintiffs in these consolidated
class actions assert that many such taxes are forbidden in whole or in part by state law or are
preempted by the Internet Tax Freedom Act (“ITFA”). Master Compl. ] 85-88. ITFA, enacted
by Congress in 1998, imposes a moratorium on any ﬁew state and local taxes on Internet access
services, from October 1, 1998 until November 1, 2014. ITFA § 1101(a), (b) (47 U.S.C. § 151
note). Taxing authorities that had begun levying such taxes before ITFA was enacted are
“grandfathered” and excluded from the moratorium. Id. § 1104. Plaintiffs assert that by
collecting the challenged taxes, AT&T breached its contracts and the covenant of good faith and
fair dealing, violated various state consumer-protection laws, and unjustly enriched itself.
Master Compl. 1§ 112-125. On behalf of a nationwide class and state subclasses, plaintiffs seek
an injunction against further collection of the challenged taxes, along with restitution, damages,
and attorneys” fees and costs. Jd § 126-131.

B. Material Terms Of The Proposed Settlement
After lengthy negotiations—spanning a half-year—on June 24, 2010, 57 plaintiffs and

AT&T moved to certify a settlement class and for preliminary approval of a settlement resolving
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these class actions. See Dkt. No. 50. On August 11, 2010, the Court certified a settlement class
and granted preliminary approval of the settlement. Dkt. No. 97.
We discuss some of the key terms of the settlement below.

1. Abandonment of AT&T’s Defenses

Were this case to be litigated further, AT&T would have asserted numerous defenses to
the claims raised by the Master Complaint. But AT&T has agreed to waive those defenses if
(but only if) the settlement receives final approval. Settlement Agreement (“Settlement”) § 3.
These defenses include (but are not limited to):

« invoking AT&T’s contractual right to compel plaintiffs or class members to arbitrate
their disputes on an individual basis;
» arguing that, if the case were to be litigated on the merits, the class is not certifiable under

Federal Rule of Civil Procedure 23;

» contending that neither ITFA nor state law forbids the challenged taxes;
» asserting that plaintiffs lack standing to challenge AT&T’s collection of the taxes under

ITFA or relevant state laws; and

» invoking the voluntary payment doctrine to bar plaintiffs’ right to recover charges.

2. Voluntary Cessation of Collection of Challenged Taxes

Under the settlement, AT&T agreed to stop collecting the challenged taxes within thirty
days of the Court’s order granting preliminary approval of the settlement, until the November
2014 expiration of ITFA’s moratorium (unless “federal, state or local laws, statutes, regulations,
administrative decisions or pronouncements, or the interpretation of any of the foregoing
specifically requires, authorizes, or permits” collection of these taxes). Settlement § 8.2(b).

3. Cash Recovery for Class Members

The setitlement ensures that class members automatically will receive a proportional

“4-
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recovery of jurisdiction-specific refunds or credits obtained by AT&T and Class Counsel.
State and local laws vary as to who may seek refunds of taxes collected by a vendor.
Most jurisdictions permit only AT&T to seek a refund; they expressly deny standing to the
consumer. See Settlement Ex. K. Many of these jurisdictions require that AT&T first issue a
credit or make a refund to the consumer before AT&T may receive a refund of taxes collected or
a credit for those taxes. Some jurisdictions permit either AT&T or the consumer to seek a
refund. Jd. Ex. L. Finally, some jurisdictions permit only the consumer to seek a refund. Id. Ex.
M. Because of these differing tax rules, the settlement agreement envisions a subclass for each
state, with a separate escrow account dedicated to class members in that state.
In jurisdictions where AT&T alone may seek a refund or credit, AT&T has filed or is
filing the necessary applications. In jurisdictions where either AT&T or class members may
“seek a refund or credit, AT&T has similarly filed or is filing applications; the settlement class
(through Class Counsel) is joining in AT&T’s applications. See Settlement §§ 8.3-8.4. Under
the settlement terms, AT&T will fund the relevant escrow account upon obtaining a refund or
credit—commensurate with the amount of refund or credit—if the taxing authority does not
deposit the refund directly in the escrow account in the first place. Id. § 8.10. Where a
jurisdiction requires the taxpayer (AT&T) to make refunds or credits to class members before it
issues a refund or credit to AT&T, the company will place those refunds or credits in the relevant
escrow account as required.! Id. §8.7. In jurisdictions where only the customer may seek a

refund, AT&T has provided the necessary information—including templates for ﬁiing a claim—

! If a jurisdiction issues a refund in the form of a future tax credit to AT&T, AT&T will

immediately remit the full amount of that credit to the applicable escrow account if the credit is
spread over a period of three years or less. Settlement § 8.11(a). If the credit is spread over a
Jonger period, AT&T will immediately remit the total future credit for the first three years, along
with the calculated net present value of the future credit over succeeding years. Jd. § 8.11(b).

-5-
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to allow class members to seek to obtain those refunds easily and efficiently. Id. § 8.5.

In the event that a jurisdiction disputes the refund claim, AT&T and Class Counsel must
work together to pursue the refund through administrative and legal remedies permitted under
state law, including any necessary appeals. See Settlement § 8.9.

In addition, in some .taxing jurisdictions, AT&T is entitled to keep a small portion of
taxes collected to recoup its costs. Under the settlement, however, class members will receive
this “vendor’s compensation” along with the refunds (or dollar equivalent of tax credits)
obtained from taxing jurisdictions. See Settlement § 8.13.

The settlement agreement includes a Distribution Plan governing the allocation of
recovered funds to class members. See id Ex. O. Broadly speaking, once each state-specific
escrow account is fully funded, the funds will be distributed to the state-specific subclass in the
most cost-effective manner available, so as to maximize the return to the members of the class by
reducing the administrative costs of the settlement. The Distribution Plan provides for each class
member to receive a pro rata share of net proceeds from refunds made by the jurisdictions that
received his or her tax payments.

4. Costs of Settlement, Aftorneys’ Fees, and Class Representative
Compensation

The long-standing rule in federal court is that “the plaintiff must pay for the cost of notice
[to a class] as part of the ordinary burden of financing his own suit.” Eisen v. Carlisle &
Jacquelin, 417 U.S. 156, 178-79 (1974); see also TAA. CHARLES A. WRIGHT ET AL., FEDERAL
PRACTICE AND PROCEDURE § 1788 (Supp. 2011) (“Lower courts since Eisen have complied, and

it is now clear that all notice costs must be borne by the [class action] plaintiffs.”). When a class
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action is settled, those costs often are deducted from the fund distributed to class members.” But
in this case, AT&T agreed to bear the full costs of notice to the class. Settlement § 15. ln.
addition, AT&T has made a substantial contribution by covering the costs (including legal work)
of preparing the refund or credit applications for the hundreds of taxing jurisdictions implicated
by these cases. Id

As Class Counsel have explained, they seek to be compensated through court-approved
attorneys’ fees and reimbursement for reasonable expenses; those payments would come from
the applicable state-specific subclass escrow account. (Settlement administration costs would
also be paid from those accounts.) The settlement places limits on Class Counsel’s attorneys’
fees, which will be capped at the lesser of t?:n percent of the aggregate value of the settlement or
twenty-five percent of the aggregate value of amounts actually recovered by refund or credit
from the taxing authorities. Dkt. No. 125. The settlement agreement also specifies that the
amount of compensation awarded to the 57 class representatives shall not exceed $5,000 each.
See Settlement § 12.

C. Steps Taken Since Preliminary Approval Of The Settlement
1. Class Notice

In preliminarily approving the settlement, the Court also approved the plan to provide
notice to class members. Dkt. No. 97, Mem. Op., at 28-34. Specifically, the Court approved the
form of the proposed class notice, consisting of a message on the bills of class members who are

current customers and text message sent to those class members (Dkt. No. 50-2, Exs. B-C); an e-

2 See, e.g., Mirfasihi v. Fleet Mort. Corp., 2007 WL 2066503, at *2 (N.D. Il July 17,
2007), aff’d, 551 F.3d 682 (7th Cir. 2008); see also, e.g., Hunt v. Imperial Merchant Servs., 2010
WL 3958726, at *1 (N.D. Cal. Oct. 7, 2010); McKinnie v. JP Morgan Chase Bank, N.A., 678 F.
Supp. 2d 806, 810 (E.D. Wis. 2009); Schoenbaum v. E.I. Dupont De Nemours & Co., 2009 WL
4782082, at *1 (E.D. Mo. Dec. 8, 2009).
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mail notice or a postcard notice sent to the last known e-mail or mailing addresses of class
members who are former customers (id. Exs. E-F); publication notice in US4 Today (id. Ex. E);
and establishment of a settlement website for the long-form notice (id. Ex. D) and toll-free
number. See Dkt. No. 97, Mem. Op., at 28-34.

The class notice program has been carried out in a timely manner, and at AT&T’s
expense, in accordance with the settlement—with the exception that some members of the
Nevada subclass (and members of the Idaho subclass, for whom challenged taxes were never
paid) did not receive notice via text message, e-mail, and/or postcard.* In particular, in October
2010, AT&T mailed the direct-bill message (including a Spanish translation for those who elect
to receive Spanish language bills) to approximately 22.5 million customer accounts that were
current as of September 14, 2010. Dkt. No. 119-3, Decl. of John Throckmorton, § 2c. That
mailing included all members of the Nevada subclass who were AT&T customers at that time.

In Nbvember 2010, AT&T sent the text message notice to the over 32 million class
members who were current customers as of September 14, 2010. Dkt. No. 119-3, Throckmorton
I_)ecl. 9 2d. AT&T has recently determined, however, that this text message notice was not sent
to members of the Nevada subclass. That is because, due to a programming error in how AT&T
billing data for Nevada were received and processed, Nevada customers who paid taxes to 16 or
fewer local Nevada jurisdictions were not identified as class members and therefore did not

receive the text message notice.’

3 In a supplemental order, the Court directed that: (1) the class notices be sent by

December 15, 2010 and (2) the publication notice be published twice in the US4 Today by
December 15, 2010. Dkt. No. 108, at 1.

4

Today.
5

Of course, many such individuals may have received notice via publication in the US4

AT&T only identified this oversight within the past few days.

-8-
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AT&T also provided notice of the settlement to all former customers who are class
members, with the exception of the former customers who are part of the Nevada subclass. By
December 15, 2010, the notice administrator—Analysis Research Planning Corporation
(“ARPC”)—sent the e-mail notice to over one million former customers. Dkt. No. 119-1, Decl.
of B. Thomas Florence § 2. At the same time, ARPC also sent the postcard notice to over 9
million former customers. Jd. AT&T had provided ARPC with the contact information of these
former customers. But in assembling that information, AT&T had excluded former Nevada
customers for the reasons described above. Thus, these former Nevada customers did not receive
either the e-mail notice or postcard notice.

| Finally, class members were provided with information about the settlement in other
ways. Pursuant to the Court’s preliminary approval order, ARPC established and maintains a
website (www.attmsettlement.com) providing information in both English and Spanish, and has
made an automated toll-free number available (877-905-8928) for class members to obtain
further information.® In addition, notice was published in the national edition of US4 Today on
Noveml_)er 16 and 23, 2010. Dkt. No. 119-2, Decl. of Debra L. Loveless, 3 & Ex. A.

2. Cessation of Tax Collection and Filing of Refund Claims

Since the Court granted preliminary approval, the parties have begun implementing the
settlement, as the agreement and preliminary approval order require. AT&T has ceased charging
virtually all of the relevant Internet taxes, with two exceptions of which we are aware. First, due
to the programming error previously described, the results of the data collection and analysis

undertaken after the Court granted preliminary approval did not reveal that any relevant Internet

6 In addition, as required by 28 U.S.C. § 1715, on July 2, 2010, AT&T served the United
States Attorney General and the Attorneys General of the relevant states with notice of the
settlement. See Decl. of Robert Wagner 47 2-5 (attached as Ex. A).

-9.
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taxes had been paid to either state or local jurisdictions in Nevada. AT&T has recently
determined, however, that, while no taxes on Internet services were paid to the state of Nevada,
in fact challenged taxes were paid to 16 or fewer local Nevada jurisdictions. AT&T has further
determined that, due to the peculiar manner in which these local jurisdictions impose
telecommunications taxes, the methodology employed by the company to halt collection 6f the
challenged taxes did not capture these jurisdictions Accordingly, collection of the challenged
taxes in these Nevada jurisdictions has not yet ceased.” Second, and for similar reasons, AT&T
has not yet been able to cease charging the challenged taxes in a single Missouri jurisdiction
(Joplin, Missouri).

The settlement agreement also called for AT&T and Class Counsel to commence filing
refund claims with the hundreds of taxing jurisdictions listed in Exhibits K, L and M of the
agreement. See Settlement §§ 8.3-8.5. Following preliminary approval of the settlement, AT&T
personnel began compiling and analyzing the necessary data to determine class membership and
the amounts that would be subject to the refund claims. As noted above, that process
erroneously ex_cluded Nevada customers from whom taxes had been collected for particular
Nevada local taxing jurisdictions. See page 8, supra. (Refund claims have been filed, however,
on behalf of Joplin, Missouri customers.?)

AT&T hired an outside law firm to prepare and process the refund claims, respond to

inquiries, meet with taxing jurisdictions, and assist in processing refund claims. Decl. of

7 The parties expect that they will reach a new settlement as to the Nevada subclass, and

anticipate that under any such settlement, AT&T will agree to cease charging challenged taxes to
customers in those Nevada local jurisdictions where the challenged taxes are paid if this Court
grants preliminary approval of that settlement.

s AT&T and Class Counsel agree that there is no need to exclude Joplin, Missouri

customers from the class, because they have received the appropriate notice. In addition AT&T
notes that it intends to cease collection of these taxes as soon as technically feasible.

-10-
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Margaret C. Wilson § 2 (attached as Ex. B). AT&T also hired an outside company (Threaded
Logic) to download tax-collection data to hundreds of computer disks in order to support the
refund claims. Id. § 3.

During the fourth quarter of 2010 and January 2011, AT&T and its outside counsel
prepared and filed 992 refund claims in 844 state and local taxing jurisdictions. Wilson Decl.
14.° The pending claims exceed $1 billion in the aggregate. Jd. § 6. In 686 taxing jurisdictions,
the amount of the refund claim was for $500 or less. Because the cost to AT&T of preparing and
filing these refund claims would have exceeded $500, AT&T requested and Class Counsel
agreed that AT&T could simply remit the amount of those refund claims to the escrow account
as a way to reduce cost and increase certainty. Id §7.

Meanwhile, AT&T personnel and outside counsel have been assisting Class Counsel in -
responding to inquiries from different jurisdictions, providing additioﬁal support on legal issues,
and participating in teleconferences and in-person meetings with representatives of various
jurisdictions. A number of jurisdictions have com_menced audit proceedings. The audits
generally involve data verification and assessments of whether any other tax payment/collection
issues should be addressed. AT&T is incurring and will incur substantial costs responding to
these audits. Wilson Decl. 8. Some jurisdictions have required AT&T to submit amended tax
returns that incorporate the claimed refund. AT&T has been preparing and filing amended

returns at its expense. Id. § 9.

? AT&T and Class Counsel determined that no refund claims needed to be filed with
certain taxing jurisdictions—including the state of Idaho and the state of Nevada—because after
preliminary approval, it was determined that no relevant Internet tax was paid to these
jurisdictions. Wilson Decl. § 5. AT&T and Class Counsel have agreed that, if the Court grants
preliminary approval of a settlement of the claims of the Nevada subclass, refund claims will be
filed in the Nevada local taxing jurisdictions.

-11-
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GLOBAL CLASS ACTION SETTLEMENT AGREEMENT
This Global Class Action Settlement Agreement (“Agreement” or “Setilement

Agreement”) is entered into as of July 9, 2010, and is between and among AT&T Mobility LLC
(“AT&T Mobility”) (as defined in paragraph 12) and the Class Plaintiffs (as defined in
paragraph 1.4) on behalf of themselves and the Settlement Class (as defined in paragraph 1.26),
by and through the undersigned for AT&T Mobility and the undersigned Class Plaintiffs and
Interim Settlement Class Counsel (as defined in paragraph 1.16) for the Settlement Class. This
Agreement is intended by the Settling Parties to fully, finally and forever resolve, discharge and
settle all released rights and claims, as set forth below, subject to the terms and conditions set
forth herein.
RECITALS

WHEREAS, the following cases were filed by plaintiffs in, or were removed to, various
United States District Courts and were subsequently transferred to the United States District
Court for the Northern District of Hlinois for all pretrial purposes pursuant to transfer orders

from the Judicial Panel on Multidistrict Litigation:

N.D. Illinois - Filed In/
Abbreviated Case Name Case Number Transferred From
1. Armstrong v. AT&T Mobility, LLC 1:10-¢v-02943 D. District of Columbia
2.  Abelv. AT&T Mobility, LLC 1:10-cv-03369 S.D. Florida
3. Bendian v. AT&T Mobility, LLC, et al. D. New Jersey
4. Bosarge v. AT&T Mobility, LLC 1:10-cv-02306 S.D. Mississippi
5. Bosse v. AT&T Mobility, e al. 1:10-cv-02324 D. South Carolina
(Chateston Division)
6. Bucharv. AT&T Mobility, LLC 1:10-cv-00842 N.D. Illinois (Eastern
Division)
7. Bulzone v. AT&T Mobility, LLC 1:10-cv-02673 S.D. Florida (Ft. Lauderdale
: Division)
8. Cooperv. AT&T Mobility, LLC D. Delaware
9.  Cornv. AT&T Mobility, LLC 1:10-cv-02326 W.D. Texas
10. Cramford v. AT&T Mobility, LLC, etal.  1:10-cv-02309 D. Nebraska
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11
12
13.
14,
15.
16.
17.

18.

19.
20.
21
22,
23.
24,
25.
26.
27.
28.

29.

31.
32.
33.
34.

35.
36,
37.
38.

40,
41,
42,
43,

45.

47,
48.
49,
50.
51.

Crose v. AT&T Mobility, LLC

Devore v. AT&T Mobility, LLC, et al.
Diethelm v. AT&T Mobility, LLC
Dow v, AT&T Mobility, LLC
Edmonds v. AT&T Mobility, LLC

Erie, et al. v. AT&T Mobility, LLC, et al.

Fox v. AT&T Mobility, LLC
Girard v. AT&T Mobility, LLC

Havronv. AT&T Mobility, LLC, et al.
Hendrix v. AT&T Mobility, LLC
Herst v. AT&T Mobility, LLC, et al.
Hoke v. AT&T Mobility, LLC

Howell v. AT&T Mobility, LLC
Iarmetti v. AT&T Mobility, LLC
Johnson v. AT&T Mobility, LLC
Krein v. AT&T Mobility, LLC

Kyle v. AT&T Mobility, LLC

Leisman v, AT&T Mobility, LLC, et al

Macy v. AT&T Mobility, LLC, et al.
Maezeitis v. AT&T Mobility, LLC
Meshdam v. AT&T Mobility, LLC
Munson v. AT&T Mobility, LLC
Novickv. AT&T Mobility, LLC
Pauvley v. AT&T Mobility, LLC, et al.

Rahn v. AT&T Mobility, LLC
Rockv. AT&T Mobiliry, LLC
Rockv. AT&T Mobility, LLC
Rogers v. AT&T Mobility, LLC
Shirley v. AT&T Mobility, LLC
Shuptrine v. AT&T Mobility, LLC
Simon v. AT&T Mobility, LLC
Sipple v. AT&T Mobility, LLC, et al.
Stanczak v. AT&T Mobility, LLC
Stewart v. AT&T Mobility, LLC
Taylor v. AT&T Mobility, LLC, et al.
Tushaiis v. AT&T Mobility, LLC
Vickery v. AT&T Mobility, LLC
Wallace v. AT&T Mobility, LLC
White v. AT&T Mobility, LLC
Wiand v. AT&T Mobility, LLC
Wieland v. AT&T Mobility, LLC

1:10-cv-02674

1:10-cv-02683
1:10-cv-02279
1:10-cv-02678
1:10-cv-02321

1:10-cv-02316

1:10-cv-02682

1:10-cv-02290
1:10-cv-02298

1:10-cv-02291 -

1:10-cv-02668
1:10-cv-02322
1:10-cv-02305
1:10-cv-03370
1:10-cv-02667
1:10-cv-02681

1:10-cv-02301
1:10-cv-02679
1:10-cv-02288

1:10-cv-02308

1:10-cv-02300
1:10-cv-02302
1:10-cv-02671
1:10-cv-02685

1:10-cv-02325
1:10-cv-02666
1:10-cv-02669
1:10-cv-02687
1:10-cv-02684
1:10-cv-02282
1:10-cv-02665
1:10-cv-02686
1:10-cv-02320
1:10-cv-02680
1:10-cv-02303

E.D. Louisiana

D. Utah

N.D. Alabama

D. Maryland

W.D. Oklahoma
M.D. Louisiana
E.D. North Carolina
(Western Division)
W.D. North Carolina
(Charlotte Division)
S.D. Ilinois

D. Kansas

N.D. Ilinois

N.D. Indiana

N.D. California
W.D. Pennsylvania
E.D. Michigan

D. New Jersey

C.D. California
W.D. Missouri (Western
Division)

$.D. New York
W.D. Louisiana

D. Maryland

S.D. Florida

M.D. Florida

W.D. Missouri (Ceptral
Division)

E.D. Kentucky

D. Connecticut

D. Massachusetts
D. Vermont

D. Rhode Island
E.D. Tennessee
C.D. California
8.D. Califormia
E.D. Wisconsin
E.D. Virginia

E.D. Arkansas

D. Arizona

W.D. Washingfon
$.D. Ohio

D. Minnesota

E.D. Michigan

D. Colorado



52. Wilhite v. AT&T Mobility, LLC 1:10-cv-02289 N.D. Georgia
53. Woodv. AT&T Mobility, LLC 1:10-cv-02297 S.D. lowa
54. Wrightv. AT&T Mobility LLC 1:10-cv-02670 8.D. California

WHEREAS, Class Plaintiffs allege in the Actions that AT&T Mobility charges customers -
for taxes, fees and surcharges on internet access through certain services including iPhone data
plans, Blackberry data plans, other smart phone data plans, laptop connect cards and pay-per-use
data services in violation of the Internet Tax Freedom Act, 47 U.S.C. § 151 (1998) (as amended)
and other state laws;

WHEREAS, AT&T Mobility has denied, and continues to deny, inter alia, any
-wrongdoing, and any and all allegations that Class Plaintiffs or Settlement Class Members have
_suffered any damage vaer, have been harmed in any way, or are entitled to any relief as a
result of any conduct on the part of AT&T Mobility as alleged by Class Plaintiffs in the Actions.

WHEREAS, Interim Settlement Class Counsel and various co-counsel have conducted a
thorough investigation and evaluation of the facts and law relating to the matters set forth in the
Actions; and

WHEREAS, Class Plaintiffs and AT&T Mobility desire to avoid the further expense of
litigation and to settle and voluntarily compromise any and all claims or causes of action
between them that have arisen or that may arise in the future which in any way relate to Class
Plaintiffs’ claims or the facts alleged in the Actions individually and on behalf of the Settlement
Class; |

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and
conditions contained herein, and with the intention of being ]eéally bound thereby, each of the

above parties hereto do covenant and agree as follows:



DEFINITIONS
L Definitions. The following definitions apply to this Agreement and the exhibits
hereto:

1.1 “Actions” means the MDL Actions and the Related Actions. -

1.2 “AT&T Mobility” means AT&T Mobility LLC, AT&T Inc. and all of
their predecessors in interest, successors in interest and amy of their parents, subsidiaries,
divisions or affiliates, and their officers, directors, employees, trustees, principals, attomeys,
agents, representatives, vendors, shareholders, partners, limited partners, as well as any person
acting or purporting to act on their behalf or on behalf of those in privity with AT&T Mobility or
AT&T Inc. and the Settlement Class Members. This shall include but not be limited to the list of
affiliates attached as Exhibit A.

1.3 “Class Notice” which shall be in substantially the same form as Exhibits
B, C, D, E and F hereto, shall mean the Court-approved form of notice to the Settlement Class of
(i) certification of the Settlement Class, (ii) preliminary approval of the Settlex;aent Agreement,
(iii) scheduling of the Final Approval Hearing, and (iv) options available to Settlement Class
Members.

14  “Class Plaintiffs” means Andy Armstrong, Ropald Bendian, Michacl
Bosarge, Eric Bosse, Vicki L. Campbell, Harvey Corn, Pam Corn, Matthew Cranford, Steven A.
DeVore, Jane F. Edmonds, Heather Feenstra-Kretschmar, Adriénne M. Fox, Richard Gamer,
Stephen S. Girard, David Guerrero, Christopher R. Havron, Christopher Hendrix, Martin Hoke,
Meri Tannetti, Christopher Jacobs, Kathy J. Johnson, Jamie Kilbreth, Bert Kimble, Vickie C.
Leyja, Jonathan Macy, Rick Manrique, Heather Mazeitis, Bonnae Meshulam, Miracles Meyer,

Audrey J. Mitchell, Adrienne D. Munson, Jill Murphy, Gira L. Osorio, Sara Parker Pauley,
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Joseph Phillips, Heather Rahn, David Rock, Lesley Rock, William J. Rogers, James Marc
Ruggerio, Ann Marie Ruggerio, James Shirley, Randall Shuptrine, John W. Simon, Karl
Simonsen, Donald Sipple, James K.S. Stewart, Dorothy Taylor, Kirk Tushaus, Matthew Vickery,
John W. Wallace, Eleanor T. Wallace, Craig Wellhouser, Aaron White, William A. Wieland,
Robert Wilhite, and Penny Annette Wood, who are some of the named Plaintiffs in the Actions
and who have executed this Agreement in their individual capacity and as representatives of the
Settlement Class as defined in this Agreement.

1.5  “Costs of Settlement Administration” shall mean all actwal costs
asséciated with or arising from Settlement Administration.

1.6 “Court” meaﬁs the United States District Court for the Northern District
of Illinois in which the MDL Actions are pending pursuant to transfer orders of the Judicial
Panel on Multidistrict Litigation, and to which presentation of this Agreement for judicial review
and approval will be made,

1.7 “Current Custom.ers” means those Settlement Class Members who are
customers of AT&T Mobility at the time notice is sent to the Seftlement Class pursuant to the
Preliminary Approval Order,

1.8  “Depository Bank” means the financial institution holding the Escrow
Funds in the Escrow Accounts, or its successor.

1.9  “Effective Date” means the date when the order finally approving the
Settlement becomes a “Final Order” (as defined in paragraph 1.14).

1.10  “Escrow Accounts” means the escrow account and sub-accounts

established pursuant to this Settlement Agreement and Exhibit G hereto.



1.11  “Escrow Agent” means the financial institution selected by Interim
Settiement Class Counsel and approved by AT&T Mobility to hold the Settlement Fund.

1.12  “Escrow Agreement” means the escrow agreement executed by the
Escrow Agent, Interim Settlement Class Counsel and Counsel for AT&T Mobiiity, substantially
in the form attached as Exhibit G. |

1.13  “Escrow Funds” means the funds in the Escrow Accounts.

1.14 “Final Order” or “Final Judgment” means the termination of the
Actions after the occurrence éf each of the following events:

1.14.1 This Global Class Action Settlement Agreement is approved in all
respects by the Court without material modification unless e;tpressly agreed to by AT&T
Mobility and the Class Plaintiffs; and

1.14.2 An order and final judgment of dismissal with prejudice is entered
by the Court against ﬁxe Class Plaintiffs and all of the Setflement Class Members who do not opt
out as provided in Rule 23 of the Federal Rules of Civil Procedure and the time for the filing of
any appeals has expired or, if there are appeals, approval of the seftlement and judgment has
been affirmed in all respects by the appellate court of last resort to which such appeals have been
taken and such affirmances are no longer subject to further appeal or review.

1.15 “Former Customers” means those Settlement Class Members who are
not Current Customers (as defined in paragraph 1.7).

1.16 “Interim Setilement Class Counsel” or “Settlement Class Counsel”
means the law firms: Bartimus, Frickieton, Robertson & Gomy, P.C. and The Huge Law Firm

PLLC.



1.17  “Internet Taxes” shall mean each and every “tax on Internet access,” as
that term is defined in the ITFA, collected by AT&T Mobility from its customers and paid to the
Taxing Jurisdictions (as defined in paragraph 1.31) listed and as limited on Exhibit H hereto with
respect to charges for those services listed on Exhibit 1 that the Class Plaintiffs agree are for
Internet access, including iPhone data plans, Blackberry data plans, other smart phone data plans,
laptop connect card plans and pay-per-use data services.

1.18  “ITFA” means the Internet Tax Freedom Act, 47 U.S.C. § 151 (1998) as
amended.

1.19 “MDL Actions” means MDL No. 2147 including cases identified in the
Recitals of this Agreement and all cases transferred or pending transfer to MDL No. 2147
through the Effective Date of the Final Order.

120 “Net Settlement Fund” means the amount remaining in the Settlement
Fund for distribution to Settlemm Class Members, after payment of or reserve for escrow
expenses, laxes on escrow camings or tax-related fees and expenses, estimated taxes, Costs of
Settlement Administration, all other related costs, incentive awards to Class Representatives and
such sttomeys’ fees and litigation expenses as may be awarded by the Court.

121 “Preliminary Approval Order” shall mean the order of the Court
preliminarily approving this Settlement Agreement, in substantially the same form as Exhibit J
hereto. .

122 “Publication Notice” which shall be in substantially the same form as
Exhibit E hereto, shall mean the Court approved form of publication notice to the Settlement

Class.



123 “Related Actions” means Stephen T. Johnson, et al. v. AT&T Mobility,
LLC, Case No. 4:09-4104, now pending before the United States District Court for the Southern
District of Texas; and John Gaffigan, et al. v. AT&f‘ Mobility, LLC, Case No. 4:10-cv-00503-
ERW, now pending before the United States District Court for the Eastern District of Missouri.

1.24 “Settlement Administration” shall m@ the distribution of proceeds of
the Settlement Fund to members of the Setilement Class and other tasks as set fox;th in this
Apgreement.

1.25 “Seitlement Administrater” means Analysis Research Planning
Corporation or such other qualified and competent entity chosen by the Class Plaintiffs and
Interim Settlement Class Counsel, and authorized by the Court to distribute the Settlement Fund
and to undertake other tasks as set forth in this Agreement.

1.26 “Settlement Class” means the class defined in paragraph 7 of this
Agreement, which the -Setlling Parties have agreed herein to seek to have certified by the Court
solely fof purposes of this Settlement Agreement, and their heirs, agents, executors,
administrators, successors, and assigns.

1.27 “Settlement Class Member” means any person falling within the
definition of the Settlement Class defined in paragraph 7 herein (collectively referred to herein as
“Settlement Class Members™).

1.28 “Settlement Fund” means the monies remitted pursuant to pmph 8
herein by AT&T Mobility or Class Plaintiffs, or otherwise remitted directly by a Taxing
Jurisdiction to the Escrow Account, and any interest or other amount earned or accrued on such
remittances.

1.29  “Settling Parties” means the Class Plaintiffs and AT&T Mobility.
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1.30 “Subsequent Action” means any action brought in any state or federal
court or arbitral proceeding advancing any claims involving or relating to AT&T Mobility’s
alleged charging of Internet Taxes under any theory of lability, by, or on behalf of, any member
of the Settlement Clas;.

131 “Taxing Jurisdictions™ means the state and local jurisdictions set forth on
Exhibit H which include some jurisdictions that collect taxes on behalf of other taxing authorities
within the same state,

132 “Vendor’s Compensation” “Vendor’s Compensation” shall mean any
amounts specifically related to the Internet Taxes that AT&T Mobility was allowed by certain
Taxing Jurisdictions in the form of a credit against taxes owing to the Taxing Jurisdiction, which
is generally considered to be compensation for the vendor’s collecting and remitting taxes to the
Taxing Jurisdiction; provided, however that, for purposes of this Settlement Agreement, vendor’s
compensation shall not include amounts to which AT&T would have been entitled independent
of the collection of Internet Taxes based on limitations on the amount of credit allowed pursuant

to applicable law,



TERMS AND CONDITIONS OF SETTLEMENT

2. Plaintiffs’ Allegations. The Class Plaintiffs have brought their Actions as class
actions under Rule 23 of the Federal Rules of Civil Procedure or under similar state rules of civil
procedure, the latter of which have been properly removed to federal court. They allege, among
other things, that AT&T Mobility charged certain Internet Taxes to its customers in violation of
ITFA and/or various other state statutes and common law doctrines such as breach of contract.
Class Plaintiffs allege that AT&T Mobility is liable for damages to the Settlement Class.

3. Denial of Liability, AT&T Mobility believes that the Class Plaintiffs’ factual
and legal allegations in the Actions are incorrect and specifically denies all liability to the Class
Plaintiffs and the Settlement Class. In the Actions, AT&T Mobility generally denies Plaintiffs’
allegations and possesses a number of defenses to the claims asserted as well as defenses to
certification of a class or classes including arbitration agreements, which by their terms preclude
class treatment and compel each plaintiff and putative class member to submit his or her claim to
arbitration on an individual basis. For purposes of settlement only, and as part of this
Agreement, AT&T Mobility agrees not to assert these defenses to Class Plaintiffs’ claims.

4. Negotiations. Seftlement negotiations have taken place between Interim
Settlement Class Counsel and several other Plaintiffs’ counsel, on the one hand, and AT&T
Mobility’s counsel, on the other hand. This Settlement Agreement, subject to the approval of the
Court, contains all the terms of the Setflement agreed to between AT&T Mobility and the Class
Plaintiffs individually and on behalf of the Settlement Class.

| 5. Benefits of Settling the Actions. Class Plaintiffs believe that the claims asserted
by them in the Actions have merit and that there is evidence to support their claims. Class

Plaintiffs, however, recognize and acknowledge the expense and length of continued litigation
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and legal proceedings necessary to prosecute the Actions against AT&T Mobility through trial
and through any appeals. Class Plaintiffs also recognize and have taken into account the
uncertain outcome and risks associated with litigation and class actions in general, and the
Actions in particular, as well as the difficulties and delays inherent in any such litigation.

The Class Plaintiffs are also mindful of the potential problems of proof and the possible
defenses to class certification, as well as to the remedies they seek. As a result, the Class
Plaintiffs believe that the Settlement set forth in this Agreement provides substantial benefits to
Settlement Class Members. The Class Plaintiffs and Intér‘im Settlement Class Counsel have
therefore determined that the Settlement, as set forth in this Agreement, is fair, reasonable,
adequate and in the best interests of the Séttlement Class,

6. No Admission of Liability. By entering into this Agreement, the Settling Parties
agree that AT&T Mobility is not admitting any liability to the Class Plaintiffs, the Seftlement
Class, or any other person or cﬁtity, and AT&T Mobility expressly denies all such liability.
AT&T Mobility’s sole motivation for entering into this Settlement Agreement is to dispose
expeditiously of the claims that have been asserted against it in the Actions by settlement and
compromise rather than incur the expense and uncertainty of protracted litigation. No portion of
this Agreement may be admitted into evidence in any action, except as required to enforce this
Agreement and/or to cease or enjoin other litigation pursuant to paragraph 9 of this Agreement.

7. Settlement Class Definition. The Master Class Action ‘Complaint filed in the
MDL Actions seeks relief for a class of Plaintiffs described as follows, which class is agreed to
for purposes of settlement only and for no other purpose:

All persons or entities who are or were cust-omers of AT&T Mobility and who

were charged Internet Taxes on bills issued from November 1, 2005 through
September 7, 2010,
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Excluded from the Settlement Class are: (i) AT&T Mobility, any entity in which

AT&T Mobility has a controlling interest or which has a controlling interest in

AT&T Mobility, and AT&T Mobility’s legal representatives, predecessors,

successors and assigns; (ii) governmental entities; (i) AT&T Mobility’s officers,

dir_ectors, agents and representatives; and (iv) the Court presiding over any motion

to approve this Settlement Agreement.

8. Settlement Consideration and AT&T Mobility’s Obligations. Sui)ject to the
provisions herein, and in full, complete and final Settlement of the Actions, the Settling Parties
agree:

AT&T Mobility To Cease Challenged Practice

8.1  Subject to paragraph 8.2 below, and upon entry of the Preliminary
Approval Order, AT&T Mobility agrees to cease charging the challenged Internet Taxes on those
services sef forth on Bxhibit I in the Taxing Juﬁsdicﬁons set forth on Exhibit H hereto as soon as
practicable and no later than thirty (30) days afier the date of the Preliminary Approval Order.

82  AT&T Mobility reserves the right to reinstate charging for Internet Taxes
in the Taxing Jurisdictions set forth in Exhibit H if:

(a) The Settlement provided herein is not approved by the Cowrt in
accordancc with the terms of this Agreement and does not become subject to a Final Order; or

(b)  federal, state or local laws, statutes, regulations, administrative decisions
or pronicuncements, or the interpretation of any of the foregoing specifically requires, authorizes
or permits the collection and payment of Intemet Taxes on, or on the charges for, any services or
products set forth on Exhibit I.

AT&T Mobility To Process And Assist In Processing Refund Claims
8.3 In those Taxing Jurisdictions, as set forth in Exhibit K bereto, in which

only AT&T Mobility has standing to seek a refund of the Internet Taxes collected and paid by
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AT&T Mobility, AT&T Mobility, on behalf of the Settlement Class but at AT&T Mobility’s
expense, shall file claims with the Taxing Jurisdictions for refunds of the Internet Taxes for the
available period or pen'ocis for which refund claims may be filed under each jurisdiction’s laws.

84  In those Taxing Jurisdictions, as set forth in Exhibit L hercto, in which
AT&T Mobility and Class Plaintiffs have standing to seek a refund of the Internet Taxes
collected and paid by AT&T Mobility, AT&T Mobility, on behalf of the Settlement Class but at
AT&T Mobility’s expense, shall file claims joined in by the Settlement Class with the Taxing
Jurisdictions for refunds of the Internet Taxes for the period or periods for which refund claims
may be filed under each jurisdiction’s laws.

8.5 In those Taxing Jurisdictions, as set forth in Exhibit M hereto, in which
only the Settlement Class Members have standing to seek a refund of the Intemet Taxes
collected and paid by AT&T Mobility, AT&T Mobility, on behalf of the Settlement Class but at
AT&T Mobility’s expense, shall prepare and provide: (i) a template for filing a claim for refund
of Internet Taxes, (ii) documentation showing the aggregate Internet Taxes paid to each such
~ jurisdiction for the period or periods for which refund claims may be filed under each
jurisdiction’s laws, and (iii) such other information reasonably necessary to prepare, file and
process the refund claims as is requested by the Settlement Class and is available in AT&T
Mobility’s records, in a format determined by AT&T Mobility.

8.6 Inmterest

Where permitted by statute, AT&T Mobility and/or Class Plaintiffs will

seek interest from the Taxing Jurisdictions with respect to the refund claims.
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8.7  Escrow of AT&T Mobility Payments Required By Taxing

Jurisdictions

To the extent that any Taxing Jurisdiction requires that, prior to the Taxing
Jurisdiction’s grant and/or paymem of a clairned refund of Internet Taxes, AT&T Mobility
refund those amounts to the affected customers in the Settlement Class, the Settling Parties agree
that such payment shall be made by AT&T Mobility in escrow to a fund (the “Pre-Refund
Escrow Fund”) that is independent of the Escrow Funds and Escrow Accounts separately
provided for in paragraph 8.14 of this Settlement Agreement. Such payment shall be made
contemporaneously with the filing of the refund claim, if such requirement is known at sach
time, or within 15 days after receiving notice of such requirement by the Taxing Jurisdiction. In
order to effectuate the provisions of this Settlement Agreement, each Settlement Class Member
agrees that, for purposes of satisfying the requirement of any Taxing Jurisdiction, that AT&T
Mobility refund taxes to the affected customers prior to grantiﬁg or paying a refund claim, the
payment by AT&T of an amount representing Internet Taxes paid by that Settlement Class
Member into the Pre-Refund Escrow Fund will be considered the payment by AT&T of such
taxes to such Settlement Class Member. Interim Settlement Class Counsel further agree to take
any action reasonably necessary on behalf of the Settlement Class to satisfy a Taxing Jurisdiction
that such amounts have been refunded to the affected customers in satisfaction of the Taxing
Jurisdiction’s requirement, in order to facilitate a refund or credit of the Internet Taxes to AT&T
Mobility. Amounts paid to the Pre-Refund Escrow Fund shall be held in a mutually agreeable
account maintained by a party unrelated to the Settling Parties, until the occurrence of one of the

following “Pre-Refund Escrow Release Events™:
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(a)  the Taxing Jurisdiction in' question pays monies to AT&T Mobiﬁty or
provides tax credits in full or partial satisfaction of the refund claims filed with the Taxing
Jurisdiction, at which time AT&T Mobility shall become subject to the provisions of sections
8.10 or 8.11 with respect thereto, or

(b)  afinal determination has been issued, for which further appeal is either not
available or not pursued, by either the Taxing Jurisdiction in question denying all or any portion
of the refund claims for Internet Taxes filed with that Taxing Jurisdiction or by a court of
competent jurisdiction in an action initiated to compel the Taxing Jurisdiction to act on the
refand claim, which action results in no refund or credit being received by AT&T Mobility.

Upon the occurrence of a Pre-Refund Escrow Release Evént, all amounts
previously paid by AT&T Mobility to the Pre-Refund Escrow Fund, and any interest earned
thereon, thét are attributable to the refund claims filed with the particular Taxing Jurisdiction at
issue shall be paid to AT&T Mobility. In the event of a disagreement that prevents the
occurrence of a Pre-Refund Escrow Release Event, the Settling Parties will submit the dispute to
the Court under its continuing jurisdiction pursuant to paragraph 29 hereof.

88  Seitlement Class’ Consent to AT&T Mobility’s Filing of Claims

Each Settlement Class Member hereby consents to: (a) AT&T Mobility’s
filing of the claims for refund of Internet Taxes contemplated by this Settlement Agreement; (b)
the payment of refunds or issuance of tax credits by the Taxing Jurisdictions to AT&T Mobility
in accordance with the terms of the Settlement Agreement; and (c) the distribution of the Net
Settlement Fund in accordance with paragraph 8.19. In light of AT&T Mobility's obligation to
pay the refunded or credited Internet Taxes received by AT&T Mobility to the Escrow Accounts,

the Settling Parties agree that AT&T Mobility has assigned and refunded to the Settlement Class
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all Internet Tax refunds to be sought pursuant to the Settlement Agreement as they related to
members of the Settlement Class, To the extent required by the law of any state or local
Jjurisdiction at issue, the Settlement Class assigns AT&T Mobility all rights of the Settlement
Class Members to file the refund claims for Internet Taxes contemplated by this Settlement
Agreement.
8.9  Procedures For Filing And Prosecuting Refund Claims

The procedures for filing refund claims as set forth in the foregoing
paragraphs shall be governed by the provisions and subject to the time frames set forth in the
Refund Procedures Protocol attached hereto as Exhibit N. AT&T Mobility will respond to
inquiries from the Taxing Jurisdictions regarding the claims for refunds. If a Taxing Jurisdiction
notifies AT&T Mobility of its denial, in whole or in part, of a refund claim, AT&T Mobility will
promptly notify Interim Settlement Class Counsel. Interim Settlement Class Counsel shall notify
AT&T Mobility as to whether the Settlement Class wants to appeal or otherwise contest the
adverse ruling or decision of the Taxiné Jurisdiction on the refund claim. If Interim Settlement
Class Counsel determines to apﬁeal the adverse ruling or decision of the Taxing Jurisdiction,
AT&T Mobility shall cooperate in the appeal. AT&T Mobility and Interim Settlement Class
Counsel shall select independent counsel 1o pmsecute'ﬂie appeal. Independent counse] shall
work at the direction of Interim Settlement Class Counsel. AT&T Mobility shall have the right
to review and comment on any filings or positions taken with the Taxing Jurisdiction and the
right to prohibit the assertion of any positions in such filings that are made in the name of AT&T
Mobility and deemed by AT&T Mobility to be inconsistent with the facts, contrary to law, or
damaging to AT&T Mobility. Any fees and expenses payable to the independent counsel shall

be paid from any funds generated as a result of the appeal or, if the appeal is unsuccessful, by
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Interim Settlement Class Counsel. If the Settling Parties disagree on any aspect on the
prosecution of an appeal, they will submit the dispute to the Court under its conﬁnuihg
jurisdiction pursuant to paragraph 29 hereof. Notwithstanding the foregoing, AT&T Mobility
shall retain the right but not the obligation to appeal, otherwise contest, or further prosecute an
appeal of any adverse ruling or decision in the event that Settlement Class Counsel declines to do
so for any reason.
8.10 AT&T Mobility’s Assignment Of Refunds

With respect to those refund claims filed in the name of AT&T Mobility,
1o the extent that the Taxing Jurisdiction grants AT&T Mobility a refund, AT&T Mobility shall
assign all of its rights, title and interest in the refund related to -the members of the Seitlement
Class, subject to any claims or conditions that may be imposed on such refund by the Taxing
Jurisdiction. In accordance with this assignment, AT&T Mobility shall seek to have the
refunded monies paid directly to the Escrow Accounts by the Taxing Jurisdictions. All monies
that are nonetheless received by AT&T Mobility relating to the refund claims filed with the
Taxing Jurisdictions that relate to members of the Settlement Class shall be transferred by AT&T
Mobility to the Escrow Accounts established at the Depository Bank within seven (7) business
days of receipt. The monies transferred by AT&T Mobility to the Escrow Accounts for refunds
from a Taxing Jurisdiction shall be segregated by the Escrow Agent pursuant to the Escrow
Agreement into separate accounts, each designated as originating from the specific jurisdiction
for which the monies in question were received and each for the benefit of those Settlement
Class Members who remitted Tnternet Taxes to AT&T Mobility for payment to such Taxing

Jurisdiction making the refund.
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8.11 Payments By AT&T Mobility Relating To Tax Credits

To the extent a Taxing Jurisdiction issues future tax credits to AT&T
Mobility in lieu of a refund of monies sought on a refund claim for Internet Taxes, AT&T
Mobility shall remit monies in the amount of the credit as they relate to members of the
Settiement Class to the Escrow Accounts established at the Depository Bank as quickly as
possible but within fourteen (14) business days of receipt of notification of the future tax credits
as follows:

(a) T, in the judgment of AT&T Mobility, the use of the future tax credit will
be spread over a three (3) year period or less, AT&T Mobility shall remit monies to the Escrow
Accounts equal to the total future tax credits as they related to members of the Settlement Class;
or

| ()  If, in the judgment of AT&T Mobility, the use of the future tax credit will

" be spread over a period longer than three (3) years, AT&T Mobility shall remit monies to the
Escrow Accounts equal to the net present value of such future tax credits as they relate to
members of the Settlement Class for the fourth and succeeding years using a 5% discount rate to
compute the net present value. The amount of the first three (3) years shall be paid with no
discount. '

The monies paid by AT&T to the Escrow Accounts as a result of credits
issued by a tax jurisdiction in lieu of a reﬁlnd shall be segregated by the Escrow Agent pursuant
to the Escrow Agreement into separate accounts, each designated as originating from the specific
jurisdiction issuing the future tax credits in question and each for the benefit of those Settlement
Class Members who remitted taxes to AT&T Mobility for payment to such Taxing Jurisdiction

issuing the credit.
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8.12 Refunds On Claims Filed By Class Plaintiffs
With respect to those refund claims filed by Class Plaintiffs on behalf of

certain members of the Setflement Class, Class Plaintiffs and Interim Settlement Class Counsel
shall direct the Taxing Jurisdiction to pay all monies received on any refund claim which relates
to members of the Settlement Class to the Escrow Accounts established at the Depository Bank.
The monies received by Class Plaintiffs and Interim Settlement Class
Counsel and paid to the Escrow Accounts and monies that are paid directly to the Escrow
Accounts by a Taxing Jurisdiction as a result of a refund of Internet Taxes granted by a Taxing
Jurisdiction shall be segregated by the Escrow Agent pursuant to the Escrow Agreement into
'scpa:ate accounts, each designated as originated from the specific jurisdiction from which
monies in question were received and each for the benefits of those Séttlement Class Members
who remitted taxes to AT&T Mobility for payment to such Taxing Jurisdiction making the

refund.
8.13 AT&T Mobility’s Pavment Of Vendor’s Compensation

Except to the extent a Taxing Jurisdiction’s refand on a claim filed by
Class Plaintiffs under paragraph 8.12 includes some or all of the Vendor’s Compensation related
to the Internet Taxes paid to such Taxing Jurisdiction, AT&T Mobility shall remit the Vendor’s
Compensation collected from Settlement Class Members to the Escrow Accounts established at
the Depository Bank within seven (7) business days of receipt of the final disposition of the
refund request for each Taxing Jurisdiction. The monies paid by AT&T Mobility to the Escrow
Accounts shall be segregated by the Escrow Agent pursuant to the Escrow Agreement into

separate accounts, each designated as originating from the specific jurisdiction authorizing the
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Vendor’'s Compensation and each for the benefit of those Settlement Class Members who were
charged Internet Taxes from which the Vendor’s Compensation at issue was deducted.
8.14 [Escrow Agreement
The Escrow Accounts shall be established at the Depository Bank and
administered by the Eserqw Agent under the Court’s continuing supervision and control pursuant
to the Escrow Agreement executed by the Escrow Agent and Settling Parties
8.15 Jurisdiction Of Court
All Settlement Funds transmitted to and held by the Escrow Agent as
required by this Agreement shall be deemed and considered to be in custodia legis qf the Court,
and shall remain subject to the exclusive jurisdiction of the Court, until s{wh time as the
Scﬁlerﬂent Fund has been completely distributed pursuant to the terms of this Agreement, and]of
any further order(s) of the Court.
8.16 Settlement Fund Tax Status
Settling Parties agree to treat the Settlement Fund as being at all times a
“qualified settlement fund” within the meaning of Treas. Reg. § 1.468B-1 (or any successor
regulation). In addition, the Escrow Agent shall timely make such elections as necessary or
advisable to carry out the provisions of this pamgraph,_ including the “relation-back election™ (as
defined in Treas. Rgg. § 1.468B-1) (or any successor regulation) back to the earliest permitted
date. Such elections shall be made in compliance with the procedures and requirements
contained in such regulations. It shall be the responsibility of the Escrow Agent to timely and
properly prepare and deliver the necessary documentation for signature by all necessary parties,

and thereafter to cause the appropriate filing to occur.
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8.17 Tax Returns
For the purpose of Treas. Reg. § 1.468B (or any successor regulation) of
the Internal Revenue Code of 1986, as amended, and the regulations promulgated thereunder, the
“administrator” shall be the Escrow Agent. The Escrow Agent shall timely and propetly file all
informational and other tax returns necessary or advisable with respect to the Settlement Fund
(including, without limitation, the returns described in Treas. Reg. § 1.468B-2(k)) (or any
successor regulation). Such returns (as well as the election described in paragraph 8.16 above)
shall be consistent with this subparagraph and in all events shall reflect that all taxes (including
any estimated taxes, interest or penalties) on the income earned by the Settlement Fund shall be
paid out of the Settlement Fund as provided in paragraph 8.18 hercof.
8.18 Tax Payments
All (2) taxes (including any estimated taxes, interest or penalties) arising
with respect to the income earned by the Setflement Fund, inciuding any taxes or tax detriments
that may be imposed upon AT&T Mobility with respect to any income earned by the Settlement
Fund for any period during which the Settlement Fund does not qualify as a “qualified settlement

fund” for federal or state income tax purposes, and (b) expenses and costs incurred in connection

with the operation and implementation of this paragraph (including, without limitation, expenses

of tax attorneys and/or accountants and mailing and distribution costs and expenses relating to -

filing (or failing to file) the returns described in paragraph 8.17) shall be paid out of the
Settlement Fund. In no event shall AT&T Mobility have any responsibility for or liability with
respect to the taxes or tax related expenses. The Escrow Agent shall indemnify and hold AT&T
Mobility harmless for taxes and tax related expenses (including, without limitation, taxes payable

by reason of any such indemnification). Further, taxes and tax related expenses shall be treated
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as, and considered to be, a cost of adininistration of the Settlement fund and shall be timely paid
by the Escrow Agent out of the Settlement Fund without prior order from the Court, and the
Escrow Agent shall be obligated (notwithstanding anything berein to the contrary) to withhold
from distribution any funds necessary to pay such amounts, including the establishment of
adequate reserves for any taxes and tax related expenses (as well as any amounts that may be
réquired to be withheld under Treas. Reg. § 1.468.B-2(1)(2)) (or any successor regulation).
AT&T Mobility is not responsible therefore nor shall it have any liability with respect thereto.
The Settling Parties hereto agree to cooperate w1th the Escrow Agent, each other, and their tax
anémeys and accountants to the extent reasanaf;iy necessary to carry out the provisions of this
paragraph.
8.19 Distribution Of Net Settlement Fund

The Net Settlement Fund shall be distributed to Setilement Class Members
in accordance with the procedures set forth in the Plan of Distribution attached hereto as Exhibit
0.

9. Cessation of Litigation Activity. Immediately upon execution of this
Agreement, Class Plaintiffs, Interim Settlement Class Counsel, and AT&T Mobility agree to
cease all litigation activity in the MDL Actions (other than any activity to implement this
Settlement Agreement), and to request the Court to stay all motions or other pre-trial matters and
to continue any hearing or trial settings until each of the conditions precedent to the Settling
Parties” obligations to proceed to consummate the settlement provided for herein has been
satisfied or waived.

10.  Class Certification for Settlement Purposes Only. If the settiement provided

for herein is not approved by the Court in complete accordance with the terms of this Agreement
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and dbes not become subject to a Final Order following preliminary approval, no class will be
deemed certified by or as a result of this Agreement, and any order certifying a settlement class
will be void for all purposes. In such event, AT&T Mobility will not be deemed to have
consented to certification of any class.

11.  Class Notification. . For purposes of Court-approved class notices and
establishing that the best practicable notice has been given, membership in the Settlement Class
shall be determined exclusively from the records of AT&T Mobility.

12.  Application for Attorneys’ Fees, Expemses and Class Representative
Compensation. Interim Settlement Class Counsel agree that they will seek an order approving
attorneys’ fees that will reflect the @m obtained and the work and effort required finally to
obtain recoveries for the Settlement Class, and will seek such recovery from the funds obtained
for the Settlement Class. Intcﬁm Settlement Class Counsel agree that they will seek a fee no
greater than the lesser of ten percent (10%) of the aggregate value of the settlement or twenty-
five percent (25%) of the amounts refunded by Taxing Jurisdictions to the Settlement Class.
Interim Settlement Class Counsel will also seek reimbursement for their reasonable out-of-
pocket expenses incurred in pursuing this litigation on behalf of the Settlement Class from funds
obtained for the Settlement Class under this Settlement Agreement. Finally, Interim Settlement
Class Counsel will seek compensation to the Class Representatives in an amount not to exceed
$5,000 for each state-specific subclass representative from the funds obtained for the Settlement
Class.

13.  Dismissal. Upon the final approval of this Agreement by the Cour, Class
Plaintiffs and Interim Settlement Class Counsel shall move to dismiss the Actions. Class

Plaintiffs and Interim Settlement Class Counsel will seek dismissal without prejudice for the
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limited purpose of allowing the Court to retain jurisdiction to enforce the terms of the
Agreement. The Settling Parties stipulate that the dismissal will be treated for all purposes as a
dismissal with prejudice, except when an enforcement action is pending.

14.  Release of AT&T Mobility. Subject to and effective upon entry of a Final
Order, Class Plaintiffs on their own behalf and on behalf of afl Settlement Class Members who
do not opt out of the Settlement Class, for and in consideration of the terms and tmdertakinés
herein, the sufficiency and faimess of which are acknowledged, hereby release and forever
discharge AT&T Mobility (as defined in paragraph 1.2) from any and all clairﬁs, demands, debts,
liabilities, actions, causes of action of every kind and nature, obligations, damages, losses, and
co#ts, whether known or unknown, actual or potential, suspected or unsuspected, direct or
indirect, contingent or fixed, that were or conld have been asserted or sought in the Actions,
relating in any way or arising out of (a) AT&T Mobility’s charging of the Internet Taxes (as
defined in peragraph 1.17) and (b) any and all claims that were asserted or could have been
asserted by the Settlement Class in the Actions with respect to AT&T Mobility’s charging of
taxes, fees or surcharges on internet access allegedly in violation of ITFA, state and local laws.

“Unknown” claims as released herein means any and all claims that any member of the
Settlement Class does not know to emst against AT&T Mobility which, if known, might have‘
affected his or her decision to enter into or to be bound by the tenﬁs of this Settlement. The
Class Plaintiffs and the members of the Settlement C_lass acknowledge that they may hereafier
discover facts in addition to or different from those that they now know or believe to be true
concerning the subject matter of this release, but nevertheless fully, finally, and forever settle and
release any and all claims, known or unknown, derivative or direct, suspected or unsuspected,

accrued or unaccrued, asserted or unasserted, in law or equity, including, without limitation,
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claims that have been asserted or could have been asserted in the Actions égainst AT&T
Mobility with respect to AT&T Mobility’s charging of taxes, fees or surcharges on internet
access allegedly in violation of ITFA, state and local laws, that they now have, ever had, or may
have had as of the date the Final Order becomes final. The foregoing waiver includes, without
limitation, an express waiver to the fullest extent permitted by law, by the Class Plaintiffs and the
Settlement Class Members of any and all rights under California Civil Code § 1542 or any
similar law of any other state or of the United States, which provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS

WHICH THE CREDITOR DOES NOT KNOW OR

SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE

TIME OF EXECUTING THE RELEASE, WHICH IF

KNOWN BY HIM OR HER MIGHT HAVE MATERIALLY

AFFECTED HIS OR HER SETTLEMENT WITH THE
DEBTOR.

The Settling Parties acknowledge, and the Settlement Class Members shall be deemed by
operation of the Final Order to have acknowledged, that the foregoing waiver was separately
bargained for and a key element of the Settlement of which this release is a part.

15. Administration and Cost of Settlement. AT&T Mobility will bear the
responsibility for implementing the Class Notice and for paying the costs of mailing, publication,
and printing the notices detailed in paragraph 16 hereof to be given to the Settlement Class
pursuant to this Agreement.

The Settlement Administrator shall establish a website with the particulars of the
Settlement. The Settlement Administrator also shall establish an automated 1-800 number for
Settlement Class Members to obtain further information on the Settlement. The Settlement
Administrator shall distribute the Net Settlement Fund to the Settlement Class Members, AT&T

Mobility, at its expense, shall provide to the Settlement Administrator a database from its records
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of the names and addresses of the Settlement Class Members, including the total amount of
Internet Taxes actually paid by each Settlement Class Member with respect to each of the Taxing
Jurisdictions for which a refund claim was filed pursuant to this Settlement Agreement. The
Costs of Administration shafl be paid from the Settlement Fund prior to distribution of the Net
Settlement Fund.

16. Form of Notice to Seitlement Class Members. Class Plaintiffs and AT&T
Mobility agree that, if the Court authorizes Class Notice to be disseminated to the Settlement
Class Members as provided for in this Agreement, AT&T Mobility will issue a bill message and
text message in the forms of Exhibits B and C attached hereto to each Settlement Class Member
who is a Current Customer at the time notice is disseminated as identified from AT&T
Mobility's records. Any Settlement Class Members who request a long-form notice will receive
the document attached hereto as Exhibit D. It is agreed, subject to approval of the Court, that
there shall be a single issuance of notice to the Current Customers in the Settlement Class,

In addition to mailing, it is agreed, subject to approval of the Court, that AT&T Mobility
will provide for the publication of the Publication Notice twice in the US4 Today. The form of
the Publication Notice is contained in Exhibit E attached hereto. To the extent AT&T Mobility
has e-mail addresses of Former Customers, AT&T Mobility will provide Nofice in the form of
Exhibit E by e-mail to such Former Customers. AT&T Mobility shall use the last known e-mail
address of the Former Customers. With respect to those Former Customers who AT&T Mobility
does not have e-mail addresses, AT&T Mobility agrees, subject to approval of the Court, 1o serve
a postcard notice in substantially the form attached hereto as Exhibit F to the last known address

of such Former Customers as reflected in AT&T Mobility’s records.
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It is stipulated and agreed that the foregoing terms with respect to the Class Notice are
material conditions precedent to AT&T Mobility’s obligations under this Agreement. If the
extent of Class Notice provided for in this Agreement is not approved by the Court in all material
respects, it is understood that AT&T Mobility will not be obligated to proceed with the
settlement provided for herein.

17.  Receipt of Requests f(-)r Exclusion. Interim Settlement Class Counsel shall be
responsible for obtaining a United States Post Office Box, for the purpose of receiving requests
for exclusion that are -submittbd in accordance with Class Notice. Interim Settlement Class
Counsel shall also be responsible for promptly giving notice of the receipt of any such requests
for exclusion by providing complete copies thereof to counsel for AT&T Mobility.

18.  Court Submission. Interim Settlement Class Counsel and AT&T Mobility’s
counsel will submit this Agreement and the exhibits hereto, along with such other supporting
papets as may be appropriate, to the Court for preliminary approval of this Agreement pursnant
to Rule 23 of the Federal Rules of Civil Procedure. If the Court declines to grant preliminary
approval of this Settlement Agreement and to order notice of hearing with respect to the
proposed Settlement Class, or if thc Court declines to grant final approval to the foregoing after
such notice and hearing, this Agreement will terrninate as soon as the Court eﬁters an order
unconditionally and finally adjudicating that this Seftlement Agreement will not be approved.

19.  Final Judgment. The Setiling Partics agree that the settlement provided herein is
expressly conditioned upon dismissal with prejudice of the Actions and, upon final distribution

of the Net Settlement Fund, entry of a Final Order dismissing the Actions with prejudice.
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20. AT&T Mobility’s Right to Set Aside Settlement. AT&T Mobility shall have
the right to set aside or rescind this Agreement, in the good faith exercise of its discretion, if any
of the following events occur.

20.1 Opt-Outs. Opt-outs from Settlement Class Members represent more than
five percent (5%) of the dollar amount of the Internet Taxes;

20.2 Objection(s) to Settlement Sustained. If any objections to the proposed
settlement are sustained;

20.3 Modification(s) by the Court. If there are any material modifications to
this Agreement, including exhibits, by the Court, by any other court, or by any tribunal, agency,
entity, or person.

204 The Settling Parties agree that pursuant to settled law and under this
Agreement, no Settlement Class Member possesses the right to opt-out a class of others from the
Settlement. If the Court nevertheless affords this right to any Settlement Class Member, AT&T
Mobility shall have the right to set aside or rescind this Agreement.

1n the event AT&.T Mobility exercises its discretion to set aside the Settlement, this
Agreement and all negotiations, proceedings, documents prepared, and statements made in
connection herewith shall be without prejudice to the Settling Parties, shall not be deemed or
construed to be an admission or confession by the Settling Parties of any fact, matter, or
proposition of law, and shall not be used in any manner for any purpose, and all parties to the
Actions shall stand in the same position as if this Agreement had not been negotiated, made, or
filed with the Court. In such event, the parties to the Actions shall move the Couzt to vacate any

and all orders entered by the Court pursuant to the provisions of this Agreement.
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21.  Integration Clause. This Settlement Apreement contains a full, complete, and
integrated statement of each and every term and provision agreed o by and among the Settling
Parties and supersedes any prior writings or agreements (written or oral) between or among the
Settling Parties, which prior agreements may no longer be relied upon for any purpose. This
Settlement Agreement shall not be orallty modified in any respect and can be modified only by
the written agreement of the Seftling Partiés supported by acknowledged written consideration.
In the event a dispute arises between the Settling Parties over the meaning or intent of this
Agreement, the Settling Parties agree that prior drafts, notes, memoranda, discﬁssions or any
other oral communications or documents regarding the negotiations, meaning or intent of this
Agfecment shall not be offered or admitted into evidence. Class Plaintiffs and Interim
Settlement Class Counsel acknowledge that, in entering into this Settlement Agreement, they
have not relied upon any representations, statements, actions, or inaction by AT&T Mobility or

. its counsel that are not expressly set forth herein.

22. Headings. Headings contained in this Agreement are for convenience of
reference only and are not intended to alter or vary the construction and meaning of this
Agreement.

23.  Governing Law. To the extent not governed by the i?edeml Rules of Civil
Procedure, the contractual terms of this Agreement shall be interpreted and enforced in
accordance with the substantive law of the State of Georgia.

24.  Mutual Interpretation. Tﬁe Setiling Parties agree and stipulate that this
Agreement was negotiated on an “arms-length” basis between parties of equal bargaining power.

Also, the Agreement has been drafted jointly by Interim Settlement Class Counsel and counsel
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Paul E. Heidenreich, Esq. SBN 116618
David W.T. Brown, Esq. SBN 147321
Huskinson, Brown, Heidenreich & Carlin, LLP
865 Manhattan Beach Blvd., Suite 200
Manhattan Beach, CA 90266

Tel. {310; 545-5459

Fax (310) 546-1019

Plaintiffs John E. Borst, Brooke G. Mayo, William

Taylor, Teresa St. Clair and The Class
of Similarly Situated Individuals and Businesses

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN LUIS OBISPO - Paso Robles Branch

[Code of Civil Procedure Sections 1085
et.seq., and 1060 et. seq.]

JOHN E. BORST, BROOKE G. MAYQ, ) Case No.. CV09-8417
WILLIAM TAYLOR, TERESA ST. )
CLAIR and THE CLASS OF SIMILARLY )  FIRST AMENDED INDIVIDUAL AND
SITUATED INDIVIDUALS AND )  CLASS ACTION COMPLAINT
BUSINESSES )  AGAINST THE CITY OF EL PASO DE
' )  ROBLES FOR:
Plaintiffs, )
) 1. VIOLATION OF CALIFORNIA
VS, ) CONSTITUTION ARTICLES Xill C and
: : ) D [Commonly known as Proposition
THE CITY OF El PASO DE ROBLES, ) 218],
and DOES 1-1000 inclusive, )
) 2—WRIT-OFMANDPATE-and
Defendants. )  APPHCAHON-OF-STAY-OF
) COLLECHONS-OFFEESIMPOSED
) WHHOUTPUBHIE VOTE-AND
)  PUBLIEHEARINGS REQUIRED BY
) AW
)
) 3——FOR-CONVERSION-AND
) MONEY-HAD-AND-RECEIVED
; {COMMON-COUNTS);
) 4 DECLARATORY
)  RELIEF/INJUNCTIVE RELIEF
)
)
)

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD HEREIN:
COME NOW, plaintiffs, JOHN E. BORST, BROOKE G. MAYO, WILLIAM
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TAYLOR, and TERESA ST. CLAIR [hereinafter “the Representative Plaintiffs" or the
“named Plaintiffs”], for themselves and on behalf of all other similarly situated
individuals and businesses who pay or paid water fees and sewer fees to the City of El
Paso de Robles from the enactment of City Ordinance 882 and its predecessor
(regarding water fees/charges) and City Ordinance 875 and its predecessor, Ordinance

841, (regarding sewer fees/charges), Paso Robles City Code chapters 14.04.020 and

14.16.020, for causes of action against Defendants, and each of them.

The Representative Plaintiffs and/or the legal representatives for JOHN E.
BORST, BROOKE G. MAYO, WILLIAM TAYLOR, and TERESA ST. CLAIR and all
similarly situated payeré of the Utility taxesffees/charges imposed by Paso Robles City
Code sections 14.04.020 and 14.16.020 allege the following based upon the belief in

the truth of these allegations and the expectation that, after further investigation and
discovery, the following allegations and facts will have evidentiary support:
PRELIMINARY STATEMENT

1. This action is brought as a Class Action to recover as damages tax and

fee refunds and the disgorgement of all of the illegally coliected moneys imposed,

assessed and collected pursuant to Paso Robles City Code sections 14.04.020 and

14.16.020 that have been and are being collected by the Defendants in violation of
California Constitution Articles Xl C and D [*Proposition 218" or“Prop 218"].

2, As provided below, this action also seeks Declaratory Relief seeking a
Court order to determine and state the rights/duties of the parties and to stop the
collection of these Utility Taxes based upon the Defendants’ failure to satisfy the
administrative, procedural and legislative requirements of Proposition 218 prior to the

enactment of the laws [i.e. Paso Robles City Code sections 14.04.020 and 14.16.020] -

imposing the subject Taxes.
3. The failure of the defendant City of El Paso de Robles [hereinafter “Paso

Robles” or the “City” or “Defendant”] to obtain voter approval for the enactment of these

2
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taxes and the failure to hold the proper public hearings and to provide the citizens their
State Constitutional participatory rights concerning these taxes and tax increases, was
wrongful.

4. This action seeks Declaratory Relief, including expedited trial setting as

provided by Code of Civil Procedure sections 1060 et seq,. The Declaratory Relief that

is sought herein is as follows: (1) for a Declaration that the subject fees imposed by City
Ordinances 14.16.020 and 14.04.020 and that were and are assessed and collected by
the defendants, violated State Law, the State Constitution, and are illegal taxes, (2) for
a Court Declaration that the subject Taxes violate Proposition 218, California
Constitution, Articles XIlI C and/or D, (3) for a Court Declaration that the City of El Paso
De Robles cease and desist the assessment and collection Taxes collected pursuant to

Paso Robles City Code sections 14.16.020 and 14.04.020, (4) for a Refund of all of

these illegally collected Téxes, with interest, (5) for Attorney Fees as authorized by
Code of Civil Procedure section 1021.5, and (6) for all other relief as authorized by law.
CLASS ACTION ALLEGATIONS
5. The lead plaintiffs, JOHN E. BORST, BROOKE G. MAYO, WILLIAM
TAYLOR, and TERESA ST. CLAIR (hereinafter the “representative plaintiffs” or “lead
plaintiffs”) are residents of the City of El Paso De Robleé in the State of California.

6. Any reference in this First Amended Complaint to “the Taxes”, “the
unlawful Taxes”, the “Assessments”, the “Tax”, “the Water and Sewer Fees”, the “illegal
Utility User Taxes”, the “Utility User Taxes”, the “Utility Taxes”, the “Charges”, the
“Fees”, the “subject Fees”, the “subject “Taxes” or the “lllegal Taxes” shall refer to the
Taxes imposed, assessed and collected from the class members by the City-of El Paso
De Robles pursuant to Paso Robles City Code Sections 14.16.020 and 14.04.020 as
alleged in this Complaint. These terms shall refer collectively to both the water and
sewer “charges” that have been collected from the Class members by the City of El

Paso de Robles beginning in 2002 and continuing as alleged in more detail herein.

3
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7. The representative plaintiffs and all of the class members had and/or have
water and/or sewer services which are subject to billing by the City. Each
representative plaintiff and each class member has actually paid the Tax.

8. The representative plaintiffs and all other similarly situated individuals and
businesses seek various remedies concerning the City’s Taxes and Tax increases that
were imposed beginning March 1, 2002 by Ordinance No. 841 N.S. and beginning on or
about July 2004 as imposed by Ordinance No. 875 §2, 2004 (Chapter 14.16, section
.14.16.020 of the Paso Robles City Code) and the Tax increases that were imposed by
Ordinance 882 N.S. §1. 2004 (Chapter 14.04, section 14.04.020 of the Paso Robles
City Code) and its predecessor.

9. Plaintiffs JOHN E. BORST, BROOKE G. MAYO, WILLIAM TAYLOR, and
TERESA ST. CLAIR bring this action on their own behalf and on behalt of any other

payers (whether business or individual) of the lllegal Taxes imposed by Paso.Robles
City Code sections 14.16.020 and 14.04.020 [hereinafter these taxpayers are referred
to as “the Taxpayers”, the “Class”, or ‘the Class of Taxpayers”]. The Class consists of
the following individuals and businesses:
Al individuals and businesses who, since January 1, 2002, pay or paid
the “taxes”, “charges” or “fees” imposed by the City of El Paso De Robles
pur(s)ga(;lzt (;aach version of Paso Robles City Code Sections 14.16.020 and
14.04.020. _

10. The Class of Taxpayers is alleged to include thousands of resid;-:‘nts of the

City of Paso Robles and businesses that are located in the City of Paso Robles.

11.  Unless otherwise clearly delineated, reference to the phrase “at all times
mentioned herein” shall include and refer to the occurrence of the events and facts,
inclu_ding but not limited to, the Taxes described herein that were imposed by the City of
El Paso De Robies pursuant to Paso Robles City Code Sections 14.16.020 and
14.04.020 against the class member as alleged in this complaint.

12. The “chérges" that were imposed or increaséd by the City by Paso Robles
City Code sections 14.16.020 and 14.04.020 since January of 2002 (1) are Utility Users

4
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Taxes and are not water or sewer charges and (2) were enacted by the City without the
City’s compliance with the requirements of Proposition 218. For purposes of these
Taxes, the requirements of Proposition 218 include voter approval.

13. The determination as to whether a “charge” is a tax or is not a tax must be
analyzed pursuant to the provisions Proper 218 (Article XIll D, section 6b of the State
Constitution) which provides that these charges shall not be extended, imposed or
increased unless all of the following 5 requirements are satisfied:

a. Revenues derived shall not exceed the funds required to provide

the property related service;

b. Revenues derived shall not be used for any purpose other than

that for which the fee or charge was imposed;

c. The amount of a fee/charge/tax imposed upon any parcel or
person as an incident of property ownership shall not exceed the proportional cost of
the service attributable to the parcel;

d. No fee or charge may be imposed for a service unless that service

is actually used by, or immediately available to, the owner of the property in question.

Fees or charges based on potential or future use of a service are not permitted;, and

e. No fee or charge may be imposed for general governmental
services including, but not limited to, police, fire, ambulance or library services, where
the service is available to the public at large in substantia”y the same manner as it is to
property owners.

14.  Based upon the law, including but not limited to Proposition 218, the
subject taxes are Utility Users Taxes and are not water or sewer charges or fees as
those terms are used for purposes of Proposition 218 and Health and Safety sections
5470 et.seq (i.e. California Health and Safety Code, Division 5. Sanitation, Part 3.
Community Facilities, Chapter 6. General Provisions with Respect to Sewers, Article 4.

Sanitation and Sewerage Systems). Therefore, the factual predicate that must exist

5
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and be established to trigger the use of Revenue and Taxation Code sections 5097
and/or 5140 for purposes of the claim procedures applicable to this action are not and
cannot be met.

15.  Additionally, it is alleged that water and sewer charges that are imposed to
pay for the water and/or sewer services that have been provided (as opposed to the
collection of taxes for future projects), Proposition 218 precludes enactment and
assessment of new fees or fee increases until after (a) the mailing of legal notice to
each affected property owner, (b) public hearing no sooner than 45 days after the
mailing of the notice, (c) the opportunity of those who are to'be charged the new fees to
file protests, and (d) total objectors being less than 50% of those who are to be
assessed the new orincreased fees.

16.  The illegal Taxes that were and are imposed by the Defendant and have
been assessed and collected by the City pursuant to Paso Robles City Code sections
14.16.020 and 14.04.020 were first enacted in or about 2002.

17.  To be explicit, this lawsuit is about Utility Taxes assessed by the
defendant with the taxpayer's water and sewer bills. These taxes are, in fact, Utility
Users Taxes rather than water and/or sewer charges.

18. Because these Taxes are UUTs, the claims procedures/issues and the
right to class action status are not provided by Revenue and Taxation Code sections

5097 and 5140 or Health and Safety sections 5471 or 5472. The subject claim

procedures for these type of taxes are created by the Government Claims Act. See,

Los Angeles County v. Superior Court (2008) 159 Cal App.4th 353.

19.  The City’s so-called Water and Sewer “charges” were imposed and
collected by the City after the voters of the State passed Proposition 218 in 1996 which

precluded any new (1) local taxes, assessments or fees, including water fees, sewer

fees, (2) general taxes imposed to raise funds for the City’s General Fund or (3) special

taxes imposed to raise funds for specific projects, such as for the construction of new

6
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water delivery systems and water or sewer treatment systems, UNLESS the taxes, fees
or assessments are enacted after full compliance with all of the Proposition 218
requirements. |

20' Utility User Taxes must be enacted in compliance with Proposition 218.
See €.9., Howard Jarvis Taxpayer Association v. City of La Habra (2001) 25 Cal.4th
809 and Howard Jarvis Taxpayers Association v. City of Roseville (2003) 106
Cal.App.4th 1178..

21.  The increases to the City's Water and Sewer Charges were enacted by

the Defendant for the stated purposes, not to pay the costs for the water and sewer
services that were consumed by the taxpayers, but as a revenue enhancement device
to raise money for the future construction of water delivery systems, treatment system
and sewer infrastructure improvements. Of course, the uses of these monies for the
proposed purposes is not guaranteed and it will not be know with any certainty how the
funds will be used until they are actually spent by the City.

22. However, as these Taxes were not charged to pay for services that were
consumed by the taxpayers and as the lllegal Taxes were imposed, raised, assessed
and collected for the stated purpose of being a revenue enhancement device for the
future construction of water and sewer delivery and treatment systems, which have no
relationship to the present costs of City water and sewer usage/consumption, the items
which are identified on the bills as “Charges™ are neither “assessments” nor “fees” as
those terms are used in Proposition 218 but are, in fact, Taxes for which voter approval
is required.

23. The representative plaintiffs and the class members will not and do not

‘As used throughout this First Amended Complaint, whether they are called
“fees”, “taxes”, “charges” or “assessments” by the City or by anyone else, the “charges”
imposed by the City by the enactments of Paso Robles City Code sections 14.04.020
and 14.16.020 cannot be collected without the voter approval requirements imposed by
Proposition 218. '

7
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receive any “privilege” or “special benefit” from the project(s) that the City has
contended are to be or may be financed by these Taxes and Tax increases. In fact, as

has been expressed by the City and its representatives, the water systems that

presently exist exceed the water needs of the Class. Any incremental benefit to the

class members for the potential, future construction is, at best, incidental to the class
members. Further, it is specifically alleged herein that the benefits to be derived from
the future capital project(s) that the City contends will be funded by these Utility Taxes
are actually intended to provide water and sewer services, not for the class members,
but for future developments, construction and/or agriculture. To repeat, the proposed
project will not provide special benefits for the present property owners and businesses.

24.  The City identifies the subject taxes on the billing statements as
“charges”. This may be intended, in part, to try to avoid the Proposition 218
requirements or to avoid the analysis of the class action procedures based upon a
consideration of the issues for a Utility Tax.

25. “The argument in favor of Proposition 218 stated: “After voters passed

Proposition 13, politicians created a loophole in the law that allows them to raise taxes

without voter approval by calling taxes ‘assessments’ and ‘fees’. ... . [. . . [1ll
Proposition 213 will significantly tighten the kind of benefit assessments that can be
levied.” (Ballot Pamphlet, Gen. Elec., supra, Argument in Favor of Prop. 218, p. 76.) It
also declared that “Proposition 218 simply give taxpayers the right to vote on taxes and

stops politicians’ end-runs around Proposition 13.” (Ballot Pamp., Gen. Elec., supra,

rebuttal to argument against Prop. 218, p. 77.)" Silicon Valley Taxpayers Assn at fn5.
26. ltis anticipated that during this litigation the Defendant City will contend
that the class members may receive a “special benefit” from the project(s) that are
presently intended to be funded by the enactment and collection of these Taxes.
27.  ltis further anticipated that the Defendant will contend that if a “special

benefit” may be received by the taxpayers that its use of the term “charges” is sufficient

8
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to avoid consideration of the class action claim procedures and issues under a Ulility
Users Tax analysis. However, at best, the benefits to the taxpayers from the proposed
future construction will be at most nominal benefits. The project(s) that the City

contends will be constructed based upon the use of the funds raised by these Taxes

'l were initially described by the City as being for the intended benefits for future

development and/or large landowners who may come to the area to establish housing
tracts, vineyards or other farm, ranch, agricultural or business uses.

28.  The subject Taxes are being imposed, assessed and collected by the City
broadly from the citizens and businesses, to be used for what has been stated as a
particular or specific purpose, i.e. for the future construction for water delivéry systems
and treatment systems as well as wastewater collection and treatment infrastructure
improvements. Such systems will not be limited to and for the use by or benefit of the
class members, but are intended by the Defendants primarily to provide broad based
“benefits” for future persons, for the County generally, and for new developments and
new businesses both within and beyond the City limits of Paso Robles.

29.  The lack of a special benefit to the particular land, persons and
businesses who have been assessed the Utility User Taxes precludes defining these
section 14.04.020 and 14.16.020 “charges” as “fees”, “property related fees” or

*assessments”. As such, these Taxes are, as a matter of law and as provided by

Proposition 218, Special Taxes for which the voter approval of the Tax was required

under Article XIil C before enactment, assessment or collection are allowed.

30. Further, these Taxes are nof “property related fees” under terms of
Proposition 218, because such “fees” require that the services for which vthe fees are
assessed must be, among other things, immediately available to the property owner.
These Utility User Taxes, according to the written and oral statements by the City and

its officers and Council members, are revenue enhancement devices (i.e. taxes) that
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are intended to be used for the future construction of County wide projects, and are not
for the present water or sewer services for the City’s citizenry.

31.  As the water and sewer services and systems that are allegedly, but not
certainly, to be created frdm the use.of these Utility User Taxes are not needed by or
for the Class members, the construction of the water delivery and treatment syétems
funded by the lllegal Taxes are intended to provide future water supplies both in the
City and county wide for future development and future property owners for agricultural
uses, including vineyards, and for office buildings and for homes that do not presently
exist. These projects and developments are for “anticipated” growth and not for the
Class Members whose needs (both present and reasonably calculated future needs)
are completely met by the present systems and ground water sources.

32. These Utility User Taxes were enacted and are being imposed by the
defendants for the alleged purpose of providing water and sewer systems for a
significantly greater population and agricultural community than presently exists in the
City. These Taxes are being imposed upon the present business éommunity and
residents, not for their benefit, but based upon potential demands, requests, needs,
requirements, and hopes of the developers and raw land owners who desire to protect
or increase théir incomes, assets, and wealth. The planned increase in the wealth and_
income of the land owners and developers is being created through the construction of
water and treatment systems that are being paid for by the lllegal Taxes imposed upon
the present citizenry and present businesé community. This added tax burden and the
stated governmental use of these tax dollars can only be authorized, pursuant to
Propoéition 218, by a voter approval of these broad revenue creating Taxes.

33.  Importantly, the future use of the subject illegal Utility Taxes is uncertain.
In other words, these taxes, which (as provided in more detail below) are to be

deposited into the City’s general funds (and earmarked for a stated purpose) may

10
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never be used for the stated purpose. Because the Taxes are not to pay for the
consumption of water and sewer services by the class members, because the time
frame for which the moneys are to be utilized is so great, and because needs, goals
and political promises change with election cycles, droughts, development, community
growth, etc., any present contention by the City that the money is a water charge,
because it will be used to fund improvements, development or construction of water
or sewer systems, is presently unprovable speculation.

34. The subject illegal Taxes are not “charges”, “fees”, “tolls”, “rentals”,

“rates”, or “other charges” as those terms are used in Article 4, section 5471 or 5472 of

the Health and Safety Code and were enacted and are collected by Defendant Paso
Robles in violation of Proposition 218. These Taxes have not received voter approval.

35. The named representative plaintiffs and all class members have paid and
continue to pay these lllegal Taxes as a part of the billings by the Defendant for water
and sewer services. In fact, as proof that the matters are taxes, Chapters 14.04 and
14.16 of the Paso Robles City Code includes penalties that are to be assessed upon
the class members for any failure to pay the illegal Taxes and Tax increases. For

example, See, Paso Robles City Code sections 14.040.170, 14.16.050 and 14.16.100.

36. Defendant The City of El Paso de Robles has not repaid or reimbursed
the representative Plaintiffs or any of the class members for the wrongful collection of
the unauthorized, illegal Taxes that have been assessed and collected pursuant to

Paso Robles City Code sections 14.16.020 and 14.04.020.

37. The representative plaintiffs bring this action for declaratory relief and for
reimbursement/disgorgement of the lllegal Taxes that were, and continue to be, illegally
and wrongfully imposed, assessed and collected by the City.

38. The Class of “taxpayers” is so numerous that joinder of each

taxpayer/class member is very impracticable. It is believed that there are thousands of

1"
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Taxpayer Class members and that each taxpayer's actual monetary damages are likely
to be less than $10,000.00 to date. Because the amounts involved for each

taxpayer/taxpayer are small, but the number of persons damaged by the Defendant is

|| very large, this case is particularly suited to be a class action.

39. There are common questions of law and fact amongst and between the
entire group of Class members. These commoan questions of law and fact include those
related to the legality of the Utility User Taxes imposed by the City of Paso Robles
pursuant to Paso Robles City Code Sections 14.16.020 and 14.04.020. The common

questions of law and fact predominate over legal or factual qu_estions, if any, that affect,
or may affect, the individual class members.

40. The claims of the named representative plaintiffs are typical of the claims
of all of the Class members. The named representative plaintiffs will fairly and
adequately protect the interests of all of the Class members and will properly raise and
address the legality of the subject Tax as enacted by the City.

41. The plaintiffs herein allege that it was the Defendants’ intentions, desire
and plan to treat each taxpayer and each class member, including the Representative
Plaintiffs, equally, identically, commonly, and typically with regard to the Utility User
Taxes and with regard to all aspects of Paso Robles City Code Sections 14.16.020 and

14.04.020.

42. The legal issues raised herein concerning the fact that prior to enactment
of these Utility User Taxes the City was required to fully comply with Article Xiil C and D
of the State constitution have essentially been previously resolved in favor of taxpayers

by the Courts. See, Bighorn-Desert View Water Agency v. Verjil (2006) 39 Cal.4th 205

and Pajaro Valley Water Management Agency v. Amrhéin (2007) 150 Cal.App.45h

1364. These Courts held that cities and counties are required to comply with the

requirements of Proposition 218 prior to enacting or increasing taxes, even those that

12
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are catlled water and sewer fees.

43. A Class Action is the appropriate and optimum procedure and method for
the fair and efficient adjudication of these controversies for all of the taxpayers.
Because the individual claims are small, absent the utilization of class action
procedures, the vast majority of the class members will be without a meaningful
remedy.

GENERAL ALLEGATIONS

44. Defendant THE CITY OF EL PASO DE ROBLES is a governmental entity
that was established under the laws of the State of California and the United States of
America.

45. Defendants Does 1-500 inclusive, acting individually, jointly, and severally,
are individuals living in, or maintaining offices and/or transacting business within
California.

| 46. Defendants Does 501-750 inclusive, acting individually, jointly, and
severally, are business entities conducting business in the CITY OF EL PASO DE
ROBLES who are involved in the activities as set forth in more detail below concerning
the illegal taxation related to the water and sewer services. |

47. Defendants Does 751-1000 inclusive, acting individually, jointly, and
severally, are governmental entities or the employees and agents for such entities
within CITY OF PASO DE ROBLES who are involved in the activities as set forth in
more detail herein conceming the illegal taxation and tax collection by the CITY OF EL
PASO ED ROBLES pursuant to Paso Robles City Code Sections 14.16.020 and
14.04.020.

48. The true names and capacities, whether individual, corporate, associate,
partnership, governmental or otherwise, of the Defendants herein referred to as Does 1

to 1000 inclusive, acting individually, jointly, and severally are presently unknown to the

13
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Plaintiff, who, therefore, sues said Defendants by such fictitious names. The
Representative Plaintiffs are informed and believe, and thereupon allege, that each of
the Defendants designated herein as a “Doe” is legally responsible in some way for the
events and happenings hereinafter referred to, and proximately caused or contributed
to the wrongs, damages and injuries as herein described. Plaintiffs will seek leave of
the Court to amend this Complaint, if necessary, to set forth the true and names and
capacities of such parties when the same have been ascertained.

(Agency)

49. At all times herein mentioned, each of the Defendants, including the CITY
OF PASO DE ROBLES and Defendants Does 1-1000, inclusive, acting individually,
jointly, and severally, were the agents, partners, joint venturers, employers and
employees, officers, directors, counsel members, managing agents, owners,
subsidiaries, masters and servants, ostensible agents, principals, co-conspirators
and/or partners with one another. T

50. Furthermore, in engaging in the conduct that is generally described
herein, the Defendahfs: and each of them, were at all times acting with the knowledge,
consent, approval, and/or subsequent ratification of each of the remaining co-
Defendants.

(Government Tort Claim)

51.  On December 22, 2008 written Government Claims were served by
Certified Mail by the named representative plaintiffs Brooke G. Mayo, John Borst and
William Taylor, on behalf of themselves and the entire Class of Plaintiffs/taxpayers,
upon the City of El Paso De Robles. The December 22, 2003 Government claims
included both the City’s requested claim form and an additional 7 page letter that
provided Supplemental Information to the City concerning the general nature of the

claims. This addendum was provided to the City to make certain that the claims were

14
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unambiguous and were sufficiently complete to notify and place the City on notice of
the nature and import of the claims. True and correct copies of these form claims and
the 7 page Supplemental Information were attached to the Original Complaint as
Exhibits A, B, C and D. _

52. These Claims complied with all the administrative claim requirements

impased by Government Code sections 900 et.seq. in order to allow these

representative plaintiffs to bring a taxpayer class action refund suit on behalf of
themselves and all taxpayers against the City of El Paso De Robles concerning the
lllegal Utility Tax.

53.  The submitted claims forms, including the seven page Supplemental
Information provided with the City of Paso Robles claim forms, informed the City of the
monetary claims that were being pursued and raised by the Representative taxpayers
on their own behalf and on behalf of all of the Taxpayers regarding the imposition and
collection of the lllegal water and sewer Fees, and the City's failure to obtain voter
approval as required by Proposition 218 for enactment of these new water and sewer
“Charges” and increases of water and sewer “Charges”.

54. The Government Tort Claims were served on the Office of the City Clerk
for the City of El Paso De Robles as provided by the City Code.

55. On December 31, 2008 a written Government Claim was served by
Certified Mail by the named representative plaintiff Teresa St. Clair, on behalf of herself
and the entire Class of Plaintiffs/taxpayers, upon the City of El Paso De Robles. The
December 31, 2008 Government claim included both the City form and a seven page
supplement identified as an “Amended Claim” applicable to the claims of Ms. St Clair
and Brooke G. Mayo, John Borst and William Taylor. The “Amended Claim” provided
supplemental information to the City concerning the general nature of all of the

representative plaintiffs’ claims. True and correct copies of Ms. St Clair's form claim and
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the 7 page Amended, Supplemental Information were attached to the original
Complaint as Exhibits E and F.
56. The December 31, 2008 Government Code sections 905 and 910

Government Tort Claims were served on the Office of the City Clerk for fhe City of El
Paso De Robles as provided by the City Code.

| 5§7. The Claims and Amended Claims filed by the named plaintiffs complied
with each of the administraﬁve claim requirements imposed by the state laws to bring a
representative taxpayer class action refund suit against the City of El Paso De Robles
concerning the lllegal Taxes.

58. The claims as described above fully advised the City that the
representative plaintiffs for themselves and, in their representative capacities, for all
taxpayers, sought a refund for all class members for all of the fees that were assessed
and collected by the City pursuant to Chapters 14.04 and 14.16 of the City Code since
those fees were increased by Sewer Ordinances 875 and 841 and Water Ordinances
882 and its predecessor. ,

59.  Each of the above described Claims both substantially and strictly
complied with all of the claim requirements imposed by local® and state law for each
individual and for the entire class of claimants.including providing the information to the
City of the legal, equitable and monetary claims that were being pursued and raised by
the Representative taxpayers on their own behalf and on behalf of all of the taxpayers
regarding the imposition and collection of the lllegal water and sewer fees and the City’s
failure to comply with Proposition 218.

60. A special tax is “any tax imposed for specific purposes . ...” (Art.

2Claims for refunds of local Utility taxes and fees are not excluded by the GCA claim requirements
imposed by Section 905 of the Govemment Code. County of Los Angeles v. Superior Court (2008) 159
Cal.App.Ath 353. Therefore, the GCA, rather than any local claim provisions, applies to this claim and a
Section 910 representative class action claim for all taxpayers is authorized.

16
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61. As the subject Utility Taxes are intended to be (1) the revenue source (2)
used by the City (3) for a specific purpose (4) that is for the general benefit of all
citizens and for future development, (5) these Taxes are, as a matter of law, Special
Taxes and not water or sewer charges or fees.

62. Asthe Utility Tax is a Special Tax, and are not water ar sewer charges or
fees, the claim provisions for Utility taxes applies to the Claim, the GCA, rather than any
claim provisions for water or sewer “charges”.

63. Pursuant to Government Code section 905, City of San Jose v. Superior

Court (1974) 12 Cal.3d 447 and County of Los Angeles v. Superior Court (2008) 159
Cal.App.4th 353, a government claim for Tax Refund for a Utility Tax that is pursued

against a local entity, such as the City, must comply with Government Code section 910

which authorizes representative class action claims. These claims, Exhibits A to F of the
original Complaint, satisfied the administrative requirements to allow the representative
plaintiffs to pursue their individual and all class claims in this lawsuit.

64. Neither the Health and Safety Code nor the Revenue and Taxation Code

provide the claim provisions applicable to the subject representativé tax refund claims

concerning the illegal Utility User Taxes. The “facts” required to impose, utilize or trigger

the Health and Safety Code sections 5470 et.seq (which reference the Revenue and

Taxation Code claim provisions) do not exist for various reasons including the following:

. The eventual uses of the Utility Tax revenues is uhknown at this time and may,
based upon both political and economic considerations, drastically change.

. The Utility Taxes do not pay for the present use of water or sewer services.

. The alleged services that are to be provided, if the funds are eventually used
for the Nacimiento Project, are not intended to benefit the class member

taxpayers but to benefit developers and future residents and businesses in the
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City.

. The alleged services to be provided by the project that may be funded by the
Utility Taxes are intended to benefit the entire County and not only the taxpayers.

. The alleged services to be constructed through use of the Utility Taxes are not for
“improvements” of water systems but are, according to the Defendants’
statements are for the creation of new water and sewer systems that are primarily
intended to benefit of persons and businesses other than the taxpayers.

. The actual use of the Utility Taxes will depend on future political, economic,
agricultural, etc. factors such as drought, el Nino rains, water conservation
measures, population growth or stagnation, political changes, tax shortfalls or
surpluses, property valuations affecting tax revenues, the economic demand for
water and wine, etc.

65.  During the time period provided at law, the City of El Paso De Robles did

not accept or reject the administrative claims presented by the named representative

|| plaintiffs on behalf of themselves and the entire Class of taxpayers.

66. The Claims for refunds filed by and for the Representative Plaintiffs were
denied by function of law on or before February 14, 2009 when the Defendant City of

Paso Robles did not respond to the claims as provided by the GCA.

67. By letter dated March 4, 2009, the City acknowledged that the denial of the
claim was “by operation of law.”
68. By failing to respond to the claims, pursuant to law including but not limited

to the GCA and section 911 of the Government Code specifically, the defendants

waived any and all objections to the sufficiency of these taxpayer claims.

(Facts Common to All Causes of Action)
69.  Beginning prior to June of 1978 the citizens and taxpayers of the State of

California became sufficiently concerned about the local governments’ practices
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concerning revenue raising practices including taxation, assessment and fees, and the
local elected bodies’ use, overuse, and abuse of the taxing powers that they sought to
regain control over their money and to limit the powers that were available to the elected
officials and governmental bodies/entities.

70. Members of the State’s citizenry proceeded with the enactment of laws and
Constitutionatl amendments to control and limit the taxing powers of local governments
while (1) transferring back to the taxpayers and voters essentially all of the powers,
rights and authority over the enactment of new local taxes, fees, and assessments and
the imposition of increases to existing local taxes, fees and assessments and (2)
eliminating the right and power of the local governmental bodies, including the defendant
City of El Paso de Robles, to enact new taxes or fees or to increase taxes or fees
without voter approval.

71.  This taxing revolution began most eamestly in 1978 when the voters of the
State approved a proposition commonly known as Proposition 13, which limited the
taxing rights and authority of the State legislature and local governing bodies to impose
or increase taxes. Proposition 13 amended Article Xl of the California State
Constitution.

72.  Following 1978, various additional propositions were placed before
California voters seeking to provide additional control and to limit the taxing powers of
the elected officials, City Council members, cities, counties, and all public agencies with
taxing authority.

73.  In November of 1986, the voters of the State of California enacted
Proposition 62 to enact statutes to further limit the power of local entities to impose,
enact or raise taxes and fees.

74.  In 1996, by general election, the voters of the State of California enacted

Proposition 218 to extend Proposition 62 and thereby provided further, express
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limitations upon the taxing powers of the elected officials and governing bodies,
inciuding Charter Cities, in California, by amending the State Constitution to add Articles
Xilt C and D.

75.  Proposition 218 applies to the Paso Robles Water and Sewer Fees, City
Code Sections 14.04.020 and 14.16.020 and thereby creates burdens upon the City that
must be satisfied priar to the lawful enactment of the pravisions creating and impasing
those Utility Taxes.

76.  “The Proposition [218], entitled the “Right to Vote on Taxes Act,” included
this statement of purpose: “ ‘The people of the State of California hereby find and
declare that Proposition 13 was intended to provide effective tax relief and to require
voter approval of tax increases. However, local governments have subjected taxpayers

to excessive tax, assessment, fee and charge increases that not only frustrate the

purposes of voter approval for tax increases, but also threaten the economic security of

all Californians and the California economy itself. This measure protects taxpayers by

limiting the methods by which local governments exact revenue from taxpayers without

their consent.’ ” [emphasis added] Bay Area Cellular Telephone Company v. City of
Union City (2008) 162 Cal.App.4th 686, 692-93.

77.  Since passage of Proposition 218, the Paso Robles has repeatedly
increased the Utility Taxes without compliance with Proposition 218. Since 2002, the
increases identified in this Amended Complaint were imposed for the express purpose of
raising money for future capital improvement projects to benefit developers and future
businesses and residents for their water and sewer services.

78.  Section 14.04.020 and 14.16.020 impose Taxes and Tax increases, not to
pay for present water and sewer services (as is typical of a “fee”), but as a broad
revenue raising devfce, Utility User Taxes. Therefore, the so called Water and Sewer

Fees and Fee increases are, for purposes of Proposition 218, patently special taxes
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which required voter approval.

79. In Silicon Valley Taxpayers Association v. Santa Clara Open Space
Authority the Supreme Court held that assessments and charges to pay for future
capital improvements that provide only a general benefit are “special taxes” which
must comply with the super majority voter approval requirements of Proposition
218. |

80. ' The City has stated that the Utility Taxes and the Utility Tax increases are
intended to be used to provide a general public benefit, i.e. to defray the costs of capital
improvements to help pay for (1) a Nacimiento Water Pipeline Project and associated
City and county water system improvements, and (2) the wastewater collection and
treatment infrastructure improvements.

81. The class members presently receive their water, not from Lake
Nacimiento, but from ground water that is treated at the wellhead.

82. According to the SLO LAFCO’s September 2004 Municipal Service Review,
(MSR), the City has annual rights to eight cubic feet of water per second from the water
wells that are situated adjacent to the Salinas River.

83. The Water Assessment Plan that was completed pursuant to Water Code

section 10910 concluded that the City has adequate water supply to accommodate the

present citizenry and business commuh'ﬁy plus the 20 years of growth that is estimated

to occur and is expressed in the update of the General Plan (MSR, p. 3-9, City of Paso
Robles, Sphere of Influence Update Municipal Service Review. San Luis Obispo Local
Agency Formation Commission, September 2004.) Thérefore, the services that are
alleged to be provided from the subject Utility Taxes are not needed by or for current
City taxpayers/utility users. ‘

84. According to Public Works Director Doug Monn, “[TIhese [ground] water
supplies are expected to meet all future water demands through 2025.” (City Staff
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report, p.41, August 7, 2007 [City Council meeting Agenda Ytem no. 25)) Therefore, the_
services that are alleged to be provided from the subject Utility Taxes are not needed by
or for the current City taxpayers/utility users.

85. The City’s proposal and alleged plan for use of the revenues raised by the
Utility Tax is for.“system improvements” would change the source of the water provided
to the class members so that “blended water (a mix of groundwéter and “Nacimiento
water”) would be the new supply. This “blended water” system is not presently available
and is not providing water for the representative plaintiffs or the class members. As
such, the “Fees” that are being assessed upon the representative plaintiffs and class
members are not charges for present services.

86. The plan for the system improvements to be paid for, if at all, by the Utility
Tax, is intended by the Defendant to provide water supply “to benefit only growth,”
according to the HF&H Consultants report.®

87. On September 8, 2005, the City entered.into the Paso Robles
Groundwater Basin Agreement with the County of San Luis Obispo and a number of
overlying landowners including PRIOR and its members. |

‘ 88.- The class members who are being assessed these Taxes do not need or

require the propoéed'water from Lake Nacimiento. Only land owners and potential
developers have a future need for these proposed services. Therefore, the services that
are alleged to be provided from the subject Utility Taxes are or were not needed by or
for the current City taxpayers/utility users.

89. The proposed use of the Utility Taxes were originally estimated for use for
a 10 year long capital improvement plan. This plan has been increased to a 17 year long
pfoject [the “Nacimiento Project’] that provides no present privilege or special benefit

to the representative plaintiffs or to the class. Once again, therefore the services that

3Paso Robles City staff report/memo dated July 1, 2008 (Agenda item no. 4, page 54).
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are alleged to be provided from the subject Utility Taxes are not needed by or for the
City’s present taxpayers.

90. The Nacimiento Project is a capital improvement project undertaken by the
San Luis Obispo County Flood Control and Water Conservation District, the City of Paso
Robles, and a group of private landowners called “PRIOR” (the Paso Robles Imperiled
Overlying Rights group). ltis alleged herein that the project is intended to be for the
County’s benefit and the benefit of the PRIOR and not solely the City's taxpayers.

91.  The Utility Taxes are collected by the City to fund thé Nacimiento Project
which is intended to provide benefit for the entire county of San Luis Obispo
and/or, more specifically, users of the Paso Robles Groundwater Basin. The capital
costs for the City of the project have been estimated at over $189 million. The project
does not provide present benefits or privileges for the class members or representative
plaintiffs and is not needed for future uses for the class members.

' 92. In other words, the lllegal Utility User Taxes that were imposed by the
Defendants upon the class members are intended to fund a Project whose purpose is to
benefit the citizens of the entire County of San Luis Obispo and all future property
owners and developers in the water basin. _

93. The Taxes enacted to pay for the Nacimiento water project are earmarked
for a specific, future capital improvement Projéct. Because non-City water customers will
receive benefits from these Charges, the Charges cannot be enacted without the voter
approval (i.e. a 2/3 super majority) required by Prop 218.

94. While the funds raised by this revenue enhancement device, the Utility
Taxes, are presently stated as being for identified future projects, whether the money
will actually be used as intended, rather than being diverted for other politically
hot issue or event, is unknown and unknowable at this time.

95. The City has agreed to an annuai City debt obligation for the Nacimiento
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pipeline project of $4.23 million. Thisis a “capital cost” as that term is used in
Proposition 218. (“Capital cost” means the cost of acquisition, installation, construction,
reconstruction or replacement of a permanent public improvement by an Agency. Article |
Xl D sec 2(c).)

96. Taxes, fees and charges for “capital costs” are “special taxes” or
“agsessments” for which voter approval is required under the terms of Proposition 218.

97. These lllegal Taxes that were imposed upon the class members to fund
future capital improvements and projects create a financial burden upon the citizenry
that is intended to be for the benefit developers, PRIOR, and future water and sewer
service users.

98. When, like this situation, property that is assessed fees for which it
receives no special benefit beyond that received by the general public, the fee is a

special tax. City of Los Angeles v. Offner (1961) 55 Cal.2d 103, Knox v. City of Orland.

99. The City’s sewer “fee” increases that were imposed beginning March 1,
2002 (by Ordinance No. 841 N.S.) and beginning on or about July 2004 (by Ordinance
No. 875 §2, 2004 (Chapter 14.16, section 14.16.020 of the Paso Robles City Code) and
the City’s water “fee” increases that were imposed by Ordinance 882 N.S. §1. 2004
(Chapter 14.04, section 14.04.020 of the Paso Robles City Code) and its predecessor
were wrongfully imposed in violation of Proposition 218.

100. The City contends, “The increases [of water and sewer fees] are needed to
help pay for the City’s share of the Nacimiento Water Pipeline Project and associated
City water system improvements.” [October 2008 Notice of Public Hearing.]

101. The City’s June 2007 water mailer provided, “The sole purpose of the
proposed rate increases is to provide adequate revenues to meet debt and operating
expense obligations. for the [Nacimiento] pipeline and treatment facility.”

102. The City requires payment of the Taxes, Paso Robles City Code Chapters
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14.14 and 14.04, and the Ordinances enacting these Taxes impose penalties upon
persons and businesses who do not pay these lllegal Taxes. As such, these payments
are Taxes and not mere “contributions” or gratuities to the City.

103. The voters have the right to determine whether they intend and desire the
imposition of new Taxes and whether, as an entire City, they desire to create such over
capacity which will be for the benefit, not of the tax payers, but for develapers and future
development and all users of the Paso Robles Groundwater Basin.

104. At all relevant times, the Defendants and each of them, by and through the
City Council members generally and also by the City Attorney and City Manager,
attempted to induce the trust of the named representative plaintiffs and each member of
the Plaintiff Class by repeatedly and publicly expressing that the City had a lawful right to
enact and increase the Tax without a vote and without compliance with any provisions of
Proposition 218 (Article Xill C, Sec 2d and Article XIil D sec 4). In this regard, for
example on Octobar 21, 2008 City Attorney lris Yang stated: “We believe the City has
the legal authority to finance capital improvements to its water system through water
user fees rather than an assessment or special tax.” Further, on June 16, 2008 the City
Manager, Jim App stated: “The actions of the Council currént and past are entirely
consistent with their duty and voter vested authority. Further, capital project decisions
are not subject to Proposition 218 provisions.”

105. The defendants and the City council members and City Attorney, who were
acting on behalf of the City at all relevant times, in expressing and indicating their
integrity, competence, lawful conduct, legal right, and ability to accurately and lawfully
enact, assess, calculate, collect, and/or charge these Taxes, and in expressing their
compliance with all State laws, the State Constitutions, and proper taxation practices
and procedures of the State of California induced the represeniative plaintiffs and the

class members to pay the lllegal Fees and Taxes imposed by Paso Robles City Code
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Chapters 14.04 and 14.14.

106. Each Defendant, through the imposition of water and sewer bills, which
were legally the same as Tax bills and assessments, attempted to induce and require
the representative Plaintiffs and each member of the Class, thrbugh statements
concerning their integrity and lawful conduct (as well as by the inclusion of penalties in
the City Code), intended to induce the actions of the taxpayers to pay the Taxes.

107. The Defendants and each of them knew or should have known that the
Taxes, which had not been approved by requirements of Proposition 218, were enacted
in violation of State faw.

108. The written and oral statements by the Defendant City and the City
Attorney, City Manager and City Council members described above concerning the
Utility Taxes were made as part of the Defendant City’s routine taxation practices and
were made uniformly and consistently to each member of the Class.. These statements,
included those set forth in the water and sewer bills submitted to the class members and
in advisory statements and opinions concerning the Taxes, were made to and/or made
available to each of the Class members and were intended to induce affirmative conduct
by the taxpayers.

109. Each class member and each representative plaintiff relied upon the
statements of the Defendants to pay such Tax.

110. Payments of the Tax were made to the City based upon the potential for
imposition of penalties as provided in the City laws which created a legal obligation upon |
the class members and representative plaintiffs to pay these tax assessments.

111. The City of Paso Robles does not have unlimited power to impose taxes or
fees. Local govemments have no inherent power to tax. (In re Redevelopment Plan for
Bunker Hill (1964) 61 Cal.2d 21, 73; County of Mariposa v. Merced Irr. Dist. (1948) 32
Cal.2d 467, 474; County of Los Angeles v. Sasaki (1994) 23 Cal.App.4th 1442, 1454;

26

First Amended Taxpayer Refund Class Action Complaint




O W N o s W NN

NN N NN NN NN R R PR B R =
® N o s W NP O YW O ® N Y s W N PO

and Marin Hospital Dist. v. Rothman (1983) 139 Cal.App.3d 495, 501-502.) “ *Municipal
corporations have no inherent power of taxation. On the contrary, municipal corporations
possess with respect to taxation only such power as has been granted to them by the
constitution or statutes.” ” Santa Clara Local Transit Authority v. Guardino (1995) 11

Cal.4th 220.

112. By failing to comply with Proposition 218 and to obtain voter approval of
the Utility Taxes and Tax increases, the City exceeded its authority and enacted lllegal
Fees and/or Taxes.

113. While the City has contended that its right to impose Taxes should be
broadly interpreted, it is the Proposition 218 protections that were enacted for the
citizens, not the cities and counties, that are infended to be interpreted broadly.
Proposition 218 was intended and drafted to provide the maximum protections for the
taxpayers and to impose strict limits on the powers of local governments to impose or
enact new taxes or fees and the powers of the taxing bodies to increase “taxes”, “fees”,
“assessments” and “charges”.

114. Section 5 of Proposition 218 required that the provisions of the act be
“liberally construed to effectuate its purposes of limiting local government revenue and
enhancing taxpayer consent.” (Ballot Pamp., Gen. Elec. (Nov. 5, 1996) text of Prop. 218,
§ 5, p. 109, reprinted at Historical Notes, 2A West’s Ann. Cal. Const. (2008 supp.) foil.
art. XliI C, §1, p. 85 (Historical Notes).)

115. Proper 218 (Article XIll D, section 6b of the State Constitution) provides
that the subject water and sewer charges shall not be extended, imposed or increased
unless all of the following 5 requirements are satisfied:

a. Revenues derived from the fee or charge shall not exceed the

funds required to provide the property related service;

b. Revenues derived from the fee or charge shall not be used for any
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purpose other than that for which the fee or charge was imposed;

C. The amount of a fee or charge imposed upon any parcel or person
as an incident of property ownership shall not exceed‘ the proportional cost of the
service attributable to the parcel;

d. No fee or charge may be imposed for a service unless that service

is actually used by, or immediately available to, the owner of the property in question.

Fees or charges based on potential or future use of a service are not permitted, and

e. No fee or charge may be imposed for general gdvernmental
services including, but not limited to, police, fire, ambulance or library services, where
the service is available to the public at large in substantially the same manner as it is to
propérty owners.

116. The Tax was not enacted in compliance with each of the above five
requirements as the Utility Taxes are collected “to finance future capital improvements to
the water system”. {See, Kennedy/Jenks Consuitants, City of Paso Robles Water Rate
and Revenue Analysis Final Report dated August 7, 2008.] The Taxes are allegedly to
be used for capital improvements for future services, are not related to the proportional
costs of each class member for the services provided, are not for services that are
actually used or immediately available, and, with respect to water in particular, are-for a
general governmental service. In fact, the City revenues that are derived from this tax
exceed the funds that are required to provide the property related service.

117. As was established and expressly stated by the City as part of City
Resolution No. 97-83 (wherein Proposition 218 was identified as a prerequisite to raising
“property related fees” and to ra-ising and imposing “sewer and water fees’), the Cityis
aware of these legal obligations and the illegality of imposing or raising such Utility
Taxes without full compliance with the requiremenfs imposed by Proposition 218.

118. “The courts have also recognized that certain “user fees” are not taxes.
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(See Isaac v. City of Los Angeles (1998) 66 Cal.App.4th 586, 596-597.) In Isaac, the
court described user fees as “those which are charged only to the person actually using

the service; the amount of the charge is generally related to the_actual goods or services

provided." (/d. at p. 597.) Thus, a user fee is “payment for a specific commodity
pUrchased." (Ibid.; see also Utility Audit Co., Inc. v. City of Los Angeles (2003) 112
Cal.App Ath 950, 957 [5 Cal.Rptr.3d 520} {sewer service feesl.)” [emphasis added] Bay
Area Cellular Telephone Company v. City of Union City (2008) 162 Cal.App.4th 686,
694.

119. The subject water and sewer fees and fee increases are not for the
payment for present water or sewer services. In fact, what these funds will be employed
for remains purely speculative and solely the subject to politicians promises at this time.

120. Pursuant to the State laws, statutes and the Constitution of the State of
California that are presently in affect at all relevant times, the City, its governing bodies
and elected afficials that implement, establish, impose, and collect any new Special or

General tax, are required to obtain voter approval of the laws, provisions, and statutes

that form the basis for imposition of the new tax.

121. The City’s current water customers have sufficient quantity and quality of
water to last though 2020 or later. They do not have present needs for additional water

or additional water capacity. [See, MSR, p. 3-9, City of Paso Robles, Sphere of Influence
Update Municipél Service Review. San Luis Obispo Local Agency Formation
Commission, September 2004.]

122. New development should bear the burden for paying the capital cost of the
proposed water improvement projects since they, not the Class members, are the most
significant, if not sole, beneficiaries of the pipeline and water treatment plant.

123. California Constitution Article XIIi D section 6 provides that no fee or

charge may be imposed for general governmental service where the service is available

29

First Amended Taxpayer Refund Class Action Complaint




(- T - T I < AW & ) B S OV o B

O T T ST T T N N O S R R e el el e o
® 9 e W N R QO v o =N v e W N PO

to the public at large in the substantially the same manner as itis to property owners.
124. Any recent attempts by the City to comply with portions of Proposition 218
to increase water and sewer taxes failed for the following reasons:

a. No assessment or special tax vote was held for the increases of the
water and sewer fees proposed by the City to raise money for future capital
improvements of the water and sewer systems,

b. The underlying water and sewer charges were illegal based upon
the prior procedural and substantive failures to comply with Proposition 21 8;

c. Proposition 218 does not include provisions to allow for
retroactive corrections of illegal taxes i.e. illegally collected taxes cannot be
retroactively rendered as lawfully collected; and

d. A “compliant” or partially “compliant” increase in a fee (pursuant to
Prop 218) does not render the underlying illegal fee(s) legal.

FIRST CAUSE OF ACTION FOR VIOLATION OF PROPOSITION 218
BY ALL PLAINTIFFS AGAINST DEFENDANT

THE CITY OF EL PASO DE ROBLES
and DOES 1 to 100, 501 to 550, and 750-800 ONLY

125. The named representative Plaintiffs re-allege paragraphs 110 124,
inciusive, of this First Amended Complaint as though fully set forth in their entirety in this
cause of action. )

126. The named representative Plaintiffs on beﬁalf of themselves and the entire
Class allege that beginning in 2002, Defendant the City of El Paso de Robles enacted,
imposed, assessed, collected and/or increased the Utility Taxes pursuant to Paso
Robles City Code chapters 14.04 and 14.14 against and from each of the Class
members.

127. The Taxes, as imposed by Chapters 14.04 and 14.14 of the City Code,
were illegally initiated after the passage of California State Proposition 218 and without

compliance with the requirements of Proposition 218, Constitution Articles Xl C and D.
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128. The lllegal Ltility User Taxes that were imposed by the City as alleged
herein began March 1, 2002 (Ordinance No. 841 N.S.) and began on or about July 2004
(Ordinance No. 875 §2; 2004) (See, Chapter 14.16, section 14.16.020 of the Paso
Robles City Code).

129. Illegal Utility User Taxes were imposed by the City by enactment of
Ordinance 882 N.S. §1. 2004 and its predecessor (Chapter 14.04, section 14.04 020 of
the Paso Robles City Code).

130. The representative Plaintiffs, on behalf of themselves and the class
members, further allege that, pursuant to Chapters 14.04 and 14.16 of the Paso Robles
City Code, the City (1) wrongfully enacted new Utility Taxes after passage of Proposition
218 and/or (2) wrongfully increased_ Utility User Taxes by failing to comply with
Proposition 218.

131. ltis alleged that the City may have recently attempted to comply with
portions of Proposition 218 for water taxes only. However, regardless of the alleged
compliance with Proposition 218, the subject Water and Sewer Fees collected by the

City pursuant to Chapters 14.04 and 14.16 of the Paso Robles City Code were illegal

because the underlying Taxes were themselves illegal.

132. Absent compliance with Proposition 218 for enactment of the original Fees
and/or Taxes and for each increase of the Taxes, subsequent attempts to enact “legal’
increases are ineffective because of the patent illegality of the underlying charges, fees
and/or taxes.

133. The City was not lawfully able to comply retroactively with the State
Constitution, Article XIll C or D, by attempting to enact increases of the Taxes in
compliance with the Constitution. Only by complying with the Constitution as to the
enactment of the Tax and as to each increase thereto, may any of the collected taxes

be legal and proper.
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134. The Ilegal Taxes are “a set” because both water and sewer Utility Taxes
are charged to all persons receiving water and sewer bills in the City. These fees are
charged solely for revenue enhancement purposes (i.e. to fund capital improvements),
not to pay for the services provided, but allegedly to pay for future water and/or sewer
systems to benefit future businesses, development and residents of the City and County.

135. The lliegal Utility User Taxes are not based upon the taxpayer's actual or
proportional use of water or sewer services.

136. The Class members paid the Illegally enacted and assessed Taxes to the
Defendant.

137. Prior to and since taking affect, Ordinance No. 841 N.S. and Ordinance

No. 875 §2, 2004 (Chapter 14.16, section 14.16.020 of the Paso Robles City Code) and

'Ordinance 882 N.S. §1. 2004 (CHapter 14.04, section 14.04.020 of the Paso Robles City

Code) and its predecessor were not approved by the voters of the City either by simple
majority or by two thirds super majority.. . _.

138. Prior to and since taking affect, the taxes imposed by Ordinance No. 841
N.S. and Ordinance No. 875 §2, 2004 (Chapter 14.16, section 14.16.020 of the Paso
Robles City Code) and Ordinance 882 N.S. §1. 2004 (Chapter 14.04, section 14.04.020
of the Paso Robles City Code) and its predecessor were not enacted or increased in
compliance with Proposition 218.

139. Requiring local entities to comply with Proposition 218 is not unfair and
does not create a recognizable hardship upon the City. Propositions 13,62and 218
setting limitations upon the powers of local entities to impose taxes are Constitutional. -

140. A refund is sought by representative claimants, John E. Borst, Brooke G.
Mayo, William Taylor and Teresa St. Clair, for themselves and for each payer of the
Sewer and Water Fees imposed by Sections 14.04.020 and 14.16.020 of the City Code

from the inception of the Taxes and continuing until the assessments of the lilegal Taxes
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are stopped.

141. Based on the City's ongoing violations of Proposition 218, the plaintiffs
seek recovery, reimbursement, and disgorgement of all of the water and sewer taxes
wrongfully and illegally assessed and collected by the City including all of the continuing
Ilegal Taxes collected by the City up to the date of final judgment in this action.

142. The imposition and collection of the Wegal Taxes from the class members
after passage of Proposition 218 was, and is, improper and has caused the named
representative plaintiff and all members of the Class to suffer monetary damages in

amounts according to proof at trial. The City, as the tax assessor and collector, has the

information as to the amount of these Taxes and as to the identity of the Taxpayers.
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FOURTH CAUSE OF ACTION
DECLARATORY RELIEF :

(BY ALL PLAINTIFFS AGAINST ALL DEFENDANTS)

143. The named representative plaintiff repeats, re-pleads and re-alleges each
and every allegation contained in paragraphs 1-142, inclusive, of this Complaint as
though fully set forth herein.

144. Pursuant to Code of Civil Procedure sections 1060 et seq., the
representative Plaintiffs and the Class heréin seek a Court Order by this cause of action
and hereby request a Declaration of the taxpayers’ Rights and the Defendants’ duties
regarding the subject taxes and the moneys collected.

- 145. This issue is entitled to receive priority and proceed promptly to trial as to
these claims for Declaratory Rélief.

146. Based upon the CITY’s violations of Proposition 218 and California
Constitution Article Xlil as set forth in more detail above, the named representative
plaintiff, individually and as the representative party, Request Orders of this Court (1)
finding that the subject TAX in fact violates these provisions of State Law and the State
Constitution and (2) requiring that the Defendant City cease and desist the collection of
the subject lllegal Tax.

PRAYER FOR DAMAGES AND REMEDIES

WHEREFORE, plaintiff and the members of the Class hereby pray for judgment
against defendant THE CITY OF EL PASO DE ROBLES and DOES 1 to 1000, inclusive,
and each of them, as follows:

1. For Damages for disgorgement and reimbursement of all illegal Taxes and
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Fees imposed and coliected by Defendants against the entire Class of Plaintiffs in an
amount to be proven at time of trial. This amount exceeds $25,000 and will likely
exceed millions per year of the illegal tax;

2. For prejudgment and post judgment interest of this liquidated amount of
damages, the illegally assessed and collected taxes;

3. For restitution in the amount of the all of the fees and taxes paid;

4. For costs of this suit and attorney’s fees pursuant to the provisions of the
Code of Civil Procedure, including, but not limited to, section 1021 5,

5. For a Declaration and Order that the Taxes as imposed and col'lected' by
defendant the City violates Proposition 218;

6. For an Order for Payment of Interest as provided by law for the wrongful
taxation of the Class Members

7. For an Order Declaring that the Defendant City cease and desist
assessment and collection of the lllegal Taxes, and,

8. All other relief Plaintiffs and the Class may be entitied to at equity or at law,
including, but not limited to, the funding of a monitoring program to make certain that the
City cioes not engage in any additional, illegal taxation.

DATED: July 28, 2009 Huskinson, Brown, Heidenreich & Carlin, LLP
By: axM / L"/__-
Paul E. Heidenreich
Attorneys for Plaintiffs John E. Borst, Brooke

G. Mayo, William Taylor, Teresa St. Clair and
The Class of Similarly Situated Taxpayers

C:\Documents and Settings\Administratori\My Documents\Owners Documents\Documentsit itigation files\Paso Robles\Pleadings\First Amended
Complaint 007.wpd - .
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Jl described as FIRST AMENDED INDIVIDUAL AND CLASS ACTION COMPLAINT

PROOF OF SERVICE 1013A (3) CCP
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the county of Los Angeles, State of
California. I am over the age of 18 and not a party to the
within action; my business address is: 865 Manhattan Beach
Boulevard, Suite 200, Manhattan Beach, California 90266.

On July 28, 2009, I served the foregoing documents

AGAINST THE CITY OF EL PASO DE ROBLES FOR: VIOLATION OF
CALIFORNIA CONSTITUTION ARTICLES XIII C AND D; DECLARATORY
RELIEF/INJUNCTIVE RELIEF on the interested parties in this
action by placing true copies thereof in sealed envelopes
addressed as follows:

McDonough Holland & Allen PC Attorneys for Defendant
Iris P. Yang City of Paso Robles
Kimberly E. Hood

555 Capitol Mall, 18 Floor

Sacramento, CA 95814

TEL: (916) 444-3900

FAX: (916) 444-8334

[X] (BY MAIL)

I deposited such envelopes in the mail at Manhattan Beach,
California. I am "readily familiar” with the firm's
practice of collection and processing correspondence for
mailing. It is deposited with the U.S. Postal Service on
that same day in the ordinary course of business. I am
aware that on motion of party served, service is presumed
invalid if postal cancellation date or postage meter date
is more than 1 day after date of deposit for mailing in
affidavit.

[ ] (VIA FACSIMILE)
I sent the contents of such envelopes via facsimile to the
aforementioned individual at the above fax number.

{3 (BY PERSONAL SERVICE)
I caused such envelope(s) to be delivered by hand to the
office(s) of the addressee(s).
Executed on July 28, 2009, at Manhattan Beach, California.

I declare under penalty of perjury under the laws of the
State of California that the above is true and correct.

CIE A. AM

Page 1 of 1
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- Facsimile: . (619) 533-5856 |
“MANATT, PHELPS & PHILLIPS, LLP = =~
" TAMAR FEDER (Bar No. CA 210571)

I R R L. T

- Pacsiymile: - (310) 3124224

" §-behalf of all others similarly simated, .
1. . : o ' CLASS ACTION. _
Plaintiff, _ X
. .|  DEFENDANT’S MEMORANDUM OF
vs. . . | POINTS AND AUTBORITIES IN

-—

MICHAEL 1. AGUIRRE City Attorney L

JOHN RILEY, Deputy Cxty Anorney (Bar No CA 144268)
OFFICE OF THE CITY ATTORNEY :

1200 Third Avenue, Suite 1100 . - -

San Diego, CA 921014100 .

Telephone: .- (619) 533- 5800

BRAD W. SEILING (Bar No. CA 143515)~ -

WENDY J. RAY (Bar No. CA 226269) -
11355 West Olympic Boulevard -

Los Angeles, CA 90064-1614
Telephone: .~ (310) 3124000 -

Attoméys for Defendant . R g S D I‘E";’Z? ﬁﬁp 52 e

U

City of San Diego

SUPERIOR COURT OF THE STATE OF CALIFORNIA a
R FORTI-IECOU‘NTY OF SANDIEGO '

MICHAEL SHAMES, individually andon | . Case No. GIC83‘1539

‘OPPOSITION TO PLAINTIFF'S MOTION
THE CITY OF SAN DIEGO; and DOES 1 ' FOR CLASS CER’I'IFICATION
through 10, mcluswe - | e
- | -[Filed Concurrenﬂy Herewnth' Declaratxons
Defendant ' .| ‘of Clay Bingham, Ted Bromfield, Rlchard
S - -Ennquez, and Kelly J. Salt] B

‘Date: . June 17, 2005

- Time: _ 1000a.m. '
* Dept: =~ - - 71 .
~Judge: ©  Hon.Ronald S. Prager

Action Filed: . June 16,2004
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I. - INTRODUCTION

This is not a typical class acnon lawsuit, Plaintiff Michael Shames seeks a. reﬁmd (on.

behalf of potentially tens of tens of thousands of San Diego residents) of pUIported taxes
_vallcgeclly mpmperly charged in violation of Article XIII D of the Cahfonna Constitution
(“Article XIII D”) and in breach of supposed contractual obligations that the City allegedly owcd

-to its rcs1dcnts as putative third party beneficiaries under loan contracts between the City and

vanous state and federal agencies. The Cxty used these loans to finance substantial J.mprovemcnts \

" to xts wastewater treatment facxhhes 1mprovements that benefit all City residents. Pla.muff

seeks a refund of the fees, claiming they exceed the proportional costs of providing the services to
residents and now asks this Court to cemfy aclass of all San Diego City residents whom the Cxty _
allegedly overcharged Pla.mnﬁ’ s reliance on traditional class ac'aon concepts ignores the unique

nature of this case. Thisis nota. case by a group of smularly mma;ted bank customers scekmg a

refund of a uniform fee — a case 1dea11y suited to tra.dmonal class action conccpts Putanvc class ,

"action cases seeking tax refunds are subject to unique procedures. In such cases, class treahnent A

18 unpropc.r unless the Legislature expressly authonzed submlssmn of class rcfund claims. The

,absence of express legislative authorization permitting Plam‘uff to proceed on bchalf ofa putanvc Y

class dooms this case as a class action and compels this Court to dcny Plamnff’s motmn

This Court is not wntmg on a clean slate whcn it considers whether to cerufy a class inan

.action’ seelcmg arefund of taxes based on an alleged violation of fhe -Cahforma Constitution, 'I'he

Cahforma Supreme Court estabhshcd proccdu:es specxﬁcally apphcable to tax reﬁmd casesin
Woosley v. State of California, 3 Cal.4th 758 (1992). The California Constitution expressly
provides that achons for tax refunds must be brought “in such a manner prcscnbcd by the -
Legislature.” Cal, Const., Art X111, § 32." The Supreme Court mterpretcd this consnmtlonal
language to prohibit class actions in tax refcnd cases unless the Legislature expressly authorized
filing of class refund claims of the gecific taxes in dispute. Woosley, 3 Cal.4th at 788. The
Supreme Court further held that courts must smctly construe the apphcable claims procedures i m ’

detennmng whether class clalms are permitted. Substantxal compliance does not cut it. Id. at

789-790. This rule has been extended to cases seeking refund of local taxes. See Neeclce V. Czty
1 -
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of Mill Valley, 39 Cal.App.4th 946 (1996).
This Court must examme the relevant claims statutes to determine whether the Le g151ature

intended to perm:tt the ﬁlmg of class claims for refund of tbc sewer fees that Plaintiff alleges were

mmproperly charged. The relevant sections of the Health and Safety Code and the Revenue and

" Taxation Code, which set forth the claim procedure for seeking a refund of utility fees, limit the

filing of a claim to the jndividual seeking the refund énd do pot permit class claims. See Health
& Safety Code § 5472; Rev. & Tax Code § 5140. Likewise, the claims procedures in the City’s

" Charter do not authorize filing class claims in tax refund cases. Because neither state Iaw nor the .| -

City Chﬁcr permits filing class claims, this Court mmust deﬁy Plaintiff’s metion.

' Plaintiff predictably cites a litany of customa.ry class action concepts to suppon his
motion. But tradltxonal class-action proceduxes cannot be used to ehmmate the rcqmrement of
strict comphance with government claxm statutes in cases seeking ax refunds Neecke, 39 ,

Cal App.4th at 963. In these cases, “the mmmon law features of class act1on admmastrahon ate
subject to legislative displacemem ” Farrar v. State Board of Equalization, 15 Cal.AppAth 1_0, R

17(1 993). Plaintiff's entire class action analysis thus misses the point. Wlthout express i

'_ legislative authorization to file a class refund claim, tlus Court cannot cernfy a c]ass regardless -
of whether Plamtxﬁ' satlsﬁcs the tradmonal class action rcqulrcmcnts of numerosity, typlcahty and|

"-commonahty It is not enough, as Plamtlﬁ' argues In his motlon, that “the fact:ual and legal 1 1ssues 1

in this case impact a large class of persons 1denncally 7 Mot]on, p 1
Plaintiff’s purported tlnrd party beneficiary claim fares no better The remedy Plamuﬂ'
seeks uoder ﬂ:us cause of BCHOD.IS the refund of purported ta:_:_es. Thus, the rationale enunciated

by the Supreme Court in Woosley — no class actions unless the Legislature expressly authorizes |

.them —~ should apply with equal force to Plaintiff’s third party beneficiary claim. Unless the -

Legislature expressly authorized class claims, this Court cannot certify any class.

Strong public policy concerns also militate against certifying a class. Woosley and its
pro geﬁy rest 6:1 the prerise that strict legislative control over how parties can seek tax i'clfunds- is
necessary to preserve fiscal stability of public cn'titi:ics.' The City already has spent the fecs that d

Plaintiff wants refunded. An order requiring a refund of past fees may require the City to raid its
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Enterprise Fund (the Spemal fund created for construction of mprovements to the Cxty s |
wastewater facilities) or to dip into the City’s general funds at a time of municipal fiscal crisis. In
either event, the substaritial reﬁmd that Plamuff seeks may result in delayed 1mplementataon of |
needed mprovemcnts in the City’s wastewater treatment mﬁ'asu'ucmre or reduced City semces |
in other areas. This Plamtzﬁ’ should not be permitted to impose his views of appmpnate fiscal |
pohcy on all City ratepayers Contrary to Plaintiff’s asseruons the putatxve class members will

have different interests, with some members being adversely affcctcd by service cutbacks or

. increased taxes due to a refund of the alleged overcharge.

Courts also shonld tread lightly and refrain from using class. actxon procedures to ﬁne-

' tune complicated Iegxslanvc and administrative enactments. What Plaintiff charactenzes asa

- simple overcharge i, in reality, the result of a complex rate-setting process involving numerous '

studies by independent consultants, freqﬁent consultaiions with the State Water Resources.
Contro] Board (“Statc Boa:d") revww by the San Diego Metmpohtan Wastewater Departinent,

and approval both by the City Councll and State Board. Thc Court should not adjuchcatc a matter

that'is cssennally political and adrmmstranve This hkely is one of the reasons why thc ’

: Legmlamre has not created a mechamsm to obtam class refunds of the fees dlsputed in thls case. .

These TUINETOuS compel]mg reasons render class cmﬁcatlon mamfestly unproper Put -

sxmply, class treatmcnt s not even an appropriate method to adjudlcate Plaumff’ s purported tax |
I . e ’

refund clmm, let aIOne the superior means of adjuchcanon. : .

L FACTUAL BACKGROUND

Plaintiff fails to discuss City’s complex ratc—semng process in an effort to cha:actenze hJ.S

claim as a simple copsumer refund action. The City did not unilaterally and arbitrarily setthe =~ °

" rates th.ai Plaintiff challénges. This rate structure resulted from a complex and protracted

_regulatory, administrative and legislative process involving the City departments, the City

Council, the State Board, federal agencies and-outside experts who prepared nunierdus detailed
and complex Cost of Service Studies. At all times, the. State Board must approve all changes to
the City’s rate structure, and it did so. Of course, the legal prmca.plcs and précedures articulated”

in Woosley and its progeny apply regardless of the process that established the challenged rate
‘ : 3 : o
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.' structure. But the protracted process that created the tate structure challenged in this case only

‘confirms the wisdom of applying those same anCJ.plBS to deny Plaintiff’s motion.'

A The City’s Wastewater System.

The San Diego regional wastewater system serves more than two million people and
processes approximately 190 million gallons per day of sewage. The system is owned by the_ City |
under the auspices of the Metropolitzn Wastewater Department and cost-shared by other cities |
and sewerage districts in the region. . :

~ The system was designed to provide primary treatment of sewage. Under the Clean
Water Act (“CWA”), the federal government required all sewage to be treated to secondary levels ‘
to acl:neve increased conta.mmant removal mcludmg, Orgame components such as bmchenncal ‘

oxygen demand (“BOD"). The CWA standard is intended to provide safe dJscharge into

waterways. Because the City’s sewers d1$charge into the ocean, the City was a.ble to obtain a

waiver penmttlng it to prov1de advanced primary treatroent. The advanced pnmary treaunent

method allows the City to meet the CWA standards w1thout convertmg its. whole system to .

secondary treatment standards which uses a more costly, separate process to treat orgamcs

Advanced pnmary treatment utlhzes chemical coagulants throughout the ex_tstmg wastewater
: treatment system to increase the removal of suspended solids (“S8™), thereby also increasing

.lremoval of BOD. The Cxty ‘has the only advanced pnma.ry treatment system in the State

Iy

B. ‘The Clean Water Grants and SRFE Loans. oy
Although mgmﬁoantly less costly than the capital cost to convert the C1ty s ‘entire system |

to secondary treatment, the facilities constructed to meet the modified wawe: dxschazge standards

were still costly. These capital costs would have had a major impact on the City’s budget, its
users and the participating agencies without federal and state government assistance. To |
minimize the impact of the capital costs, the City pursued and received ﬁnanmal assistance .
through a series of federal and state Clean ‘Water Grants and State Revolvmg Fund (“SRF”) Ioans _

The SRF loan program is jointly administered by the federal and state govemment The State

! The facts summarized below are set forth in detatl in the declarations of City employees Clay ‘

' Bingham, Ted Bromfield, Rlchard Enriquez and Kelly Salt, WhlGh are filed concunently with IhlS
brief. .

4
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Board is responsxble for admlmstenng the SRF loan program.
To date, the City has received or is in the process of a.pplymg for atotal of apprommately

. 5230 n'nlhon 1 Clean Wa’wr Grants and SRF loans. The current 8 loans and ﬁﬁeen grants are '

| subject to twenty-three Separa‘te contracts. Each contract was subject to lengthy negotiations and

approval by the City, on the one hand, and the State Board or federal goyemment, on the other .
hand. » | I : ' |
The SRF loans require that the Cxty submit a final Revenue Program that is acceptable to |
the State Board. If the City feuls to enact an acceptable Revenus program, , the loan must be repald '
1mmed1ately. _Furthermore, the SRF Joans require that the City enact “an acceptable sewer use

-ordinance and rate ordiﬁance/resolutiOn > which “will be enforced upon completion of the

project” ‘bcfore 90 percent completion of construction ™ Most of the Clean Water grants donot .

contain revenue program reqmrements Upon approval of each loan, the State Board transmltted

letters to the C1ty stating that a draft ravcnuc program had been approved, and upon complctlon of| -

each loan stahng that all of the conditions of the loan contract ha.d been satisfied. -

The Clty pcnodlcally commissions Cost of Service Stud1cs by mdcpcndcnt cng;memng

firms to.ensure that the cost of collectmg and treatmg wastewater is properly, appomoned among

' system users. Dunng the COurse of each Study (smdles were conducted in 1994, 1998 and 2003) '. _

the C1ty remains in close contact w1th the State Board to determme the best method for setting

rates Both the City Council and the State Board must approve any changes recom.mended by the

.Stud1es The State Board approved all all changes to the CIY}’ s rate structure

C. The 2004 Chanyges To The Sewer User Fee.

B In 1999, the City commissioned a study to determine whether the user charge system
needed to be modified to comply with the Clean Water Act and its grants and loans. Specifically,
the issue was whether, the City’s cost allocation system had to take into account the costs of -
removing bxologlcal components from wastewatcr and if so, how that should be donc The C1ty
was in regular contact with the State Board du.nng the study and sent the State Board several
proposed fee structures for comment

The final study was issued in October 2003. The study recommended a farrly proportional
g : | _ )
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rate structure which included components for treating flow, SS and organics. The Cxty Councrl |
approved the recommended rate structure on June 8, 2004, and the State Board approvcd of the |
rate structure as fully compliant with the SRF 'Loan “Revenue Program™ and Grant “rate
ordinancc” provisions.v ' | B '

TIL. ARGUMENT

A.  Class Acnons Are Not Permitted In Tax Refimd Cases Absent Express
- Statutory Anthority. _

Plaintiff has elected to proceed with a claim for wolanon of AIIJclc XIII D. Such a claum

-can only be valid if the fee at issue (1) 1s ‘mlposed as an incident of property ownersb.lp,” and (2)

“cxcccd[s] the proportional costs of the service attributable to the parcc ! Cgl. Const., Art. pand

| D; § 6(b)(3). Of course, the City disputes gach of these conclusions. But having elected to* . '

proceed under Article XIH D, Plaintiff is bound by the uﬁique procedures that govern pﬁtativc -

,class claims in tax refund cases. A class acnon for a tax reﬁmd may be brought only 1f thc

' Legmlature expressly authorized class clalms

In Woosley, the Court held that “a taxpayer must show stnct rathcr than substantml

' comphance thh the admmstrauve proccdures estabhshed by the Leglslature ” 3 Cal 4th at 789

S Woosley overniled  line of cases that had recognized putative class cla.rms n acnons seelcmg tax |
174 .

'refunds The Supreme Court also refused to follow its previous decmon in Czry of San Jose v ,' o

. Superior Court, 12 Cal.3d 447 (1974), whrch ha.d estabhshed that substanual comphance w:,th .." IR

govem.ment claim procedures was sufﬁcrcnt in class actron cases. Woosley carved out a umquc !
niche for tax rcfund cases and established a strict comphance standard. Strict compliance -
generally precludes class claims, so each member of a putétivc.clas;s must present his .or hcr cwn .
claim. Id. at 790 (precluding class action whcrc claim required>by ‘the person who has paid the .
.. fee, or his agent on his behalt; ’ (internal qﬁotaﬁons and ciration omitted, cmphésis in
original)); Neecke, 39 Cal. App.4th 946, 962 (1996) (barring class action where statute prdvided' .
that “suit may be brought by ‘[r]he pérson who paid the tax, his or her guardiern or conseri}é.tor; |
the executor of his or her will, or the administrator of his or her estate .. and by “(n]o other -.

person’™),
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The Woosley Court based its deczswn on’ languagc n Sectzon 32 of Arhcle XT3, whach

: provxdes that “an action may be mamtamed to recover the tax pald W 1

-be provided by the Legislature.” Woosley, 3 Cal.4th at 789 (emphasis added) The Court fou.ndl

tha:c Article XTII, Section 32 “rests on the premise that strict Jegislative control over the manner in '

| which tax refunds may be sought is necessary so r.hat govemmcnta] entities may engage in fiscal -

planning based on expccted tax revenues.” Id. citing State Bd. of. Equalzzatwn V. Supenor Court
(O'Hara & Kendall szanon, Inc.), 39 Cal.3d 633 (1985); see also McCabe v. Snyder, 75

Cal.App. 4th 337,345 (1999) (noting the “stroné state interest in strict legislative control of tax

1 refund procedures”) That “the Legislature had been silent on the subject of class clairas seekmg

refunds of use taxes . . . did not constitute legislative authorization of such class claims.”

Woosley, 3 Cal 4th at 792

* Numerous courts havc held that they “are without authonty to alter the statutory

procedures for tax refu.nds enacted by the Legzslamre pursuant to the .. command of arhcle XI!I (.

section 32.” Farrar, 15 Cal.App. 4th at 19 citing Shiseido Cosmetics (Amerzca) Ltd. v. anchzse i

| Staze Bd., 235 Cal .App.3d 478, 486-89 (1991) Masi v. Nagle, 5 Cal. App. 4th 608, 611- 12 (1992) '

and Patane v. Klddoo 167 Cal App. 3d 1207 1214 (1985). Followmg Woosley, courts have only

. pemutted class acnons in the limited circumstances where the leg:slature has Spemﬁcally

I authorized them. See, e.g., State ex rel. Department of Motor Vehzcle.w V. Supenor Court

.'(Woos[ey) 66 Cal.App.4th 421 (1998) (permitting class ccrnﬁcatlgn after the legislature changed '
the DMV law to allow class claims); Kuykendall v. State Bd. of Equalization, 22 Cal. App 4th |

1994 (1994) (permitting class treatment after the lcg151ature subsequently _enacted a statutory

refund scheme).
Although Article X1, Section 32 relates to actions against the State, subsequent Court of

Api)eal.decisions have extended Woosley’s rationale to tax refund actions against Q

" governmental entities: “Nothing in the language of Woosley indicates an intent to limit that

case’s holdmg to clauns statutes addressed to state, as opposed to local, taxes; indeed, that part of ’
the cowrt’s opinion dealing with the class claim issue twice uses the term “govemmental entities.”

Neecke v. City of Mill Valley, 39 Cal. App.4th 946, 962 (1996). See also Howard Jarvis
. 2 | .
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Taxpayers Ass'nv. City of Los Angeles, 79 Cal.App.4th 242, 249 (2000) (recognizing that

Woosley and its progeny apply to local taxes in barring claim involving a dispute over whether

taxpayers were owed a refund of the city’s business tax).:

Woosley and its proge.ny are directly on pomt These cases establish the prereqmsues 10

certify a class in a putative tax refund case, and they trump Plaintiff’s reliance on tradmonal class ‘_'

action procedures In the absence of express leglslanvc authonzahon this Court cannot cemfy
any class seeking a refund of the disputed fees — even if Plaintiff satisfies the traditional class
action requlrements of numerosity, typicality and commonahty ‘

B. The Leégislature Has Not Authorized a Class Refund of the Fees Plamnﬂ'
Challenges.

Plaintiff has never indicated the statutory authority that would entitle him to pursue a

_ refund of the dxsputcd fees, let alone the basis for a class refund. The first amcmded complaint

] contains the conclusory allegation that Plaintiff’s lotter seoking 2 refuad on bebalf of himself and
13§ -

all residential property owners met the reqmrements of Gov[emment] Code § 910 and § 945, 4 »
FAC, 6. Neither of these statutes authorizes a class refund of disputed fees or taxes. Code of

Civil Procedures section 382 (Wh:lch generally authonzes class actlons) also does not consutute

‘-leglslauve authonzatlon for tax refund class acnons Neecke, 39 Cal.App 4th ar963. In fact it 15

not even clear that there is _2 statutory authonzauon to obtaxn a refund of the fees at issue’in tl:us .

case, let alone a class refund Exammatxon of the potennally apphcablc claim procedures

-demonstrates that the Legislature did not intend to allow subnu5515n of class clmms seelqng a

refund of the fees Plaintiff challenges Therefore, class certzﬁcanon is nnpropcr

1. Health and Safetv Code Provisions Related to Utility Ratés Do Not '
Permit Class Actions.

Health and Séfety Code section 5471 (“Section 5471”) grants cities the authority to charge.

utility rates. Health and Safety Code section 5472 (“Section 5472”) sets forth the claims

procedure for seeking a refund of a utility rate charged pursuant to Section 5471: -

After fees, rates . . . or other charges are fixed pursuant to this
article, any person may pay such fees, rates . . . or other charges
under protest and bring an action against the cxty or city and county
in the superior court to recover any money which the legislative
body refuses to reﬁmd Payments made and actions brought under

8
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" this section, shall be made and brought in the manner provided for
payment of taxes under protest and actions for refund thereof . . . :
- Revenue and Taxation Code [Section 5140 et. seq.], insofar as those
provisions are applicable. - ' ' .

Health & Safety Code § 5472. o
. Revenue & Tax Code section 5140 (“Section 5140”) provides that:-

The person who paid the tax, his or her guardian or conservator, the
executor of his or her will, or the admimstrator of his or her estate
may bring au action only in the superior court against a county or a
city to recover a tax which the board of supervisors of the county or
the city council of the city has refused to refund on a claim filed
pursuant to Article 1 (commencing with Section 5096) of this -
chapter. No other person may bring such an action; but if
another should do so, judgment shall not be rendered for the -
plaintif. | o

' (empﬁasis added).

Nothing in the Héalth and Safety Code statutory scheme indicates an iﬁtcnt by thé

' Legislature to allow class actions to seek a refund of alleged utility rate dverChargeé. Under

Woosley, this silence does not indicate that the Legislature intended to permit class claims.

1 Woosley, 3 Cal.Ath at 792. Rather, the claims provisions m the stafutory scheme must be st:ictly '

construed to determine whether a class claim may be bréught.. ,

.Section 5140 has been interpreted to prohibit class claims because it does not Véllow-“'othet

- person[s] to bring such an action.” Neecke, 39 Cal. App.4th at 962. Indeed; the court of appeal | .

rébognizcd that Section 5140’s language limiting refund claims to _individuais is “ev:én'more :

) restricti\'fq than the statutory provisions at issue in Woosley.- Neither of these statutes [Sectioz; ..

5140 and Revenue & Taxation Code Section 5097) provide for a class action claim o'rv suit such as
the one Neecke attempted to certify.” Id. Asin Neecke, the Court must deny Plajnﬁff’é~anenipt
to Gertify a class here. ' | |

2. The San Diego City Charter Does Not Permit Class Actions in Tax
Refund Cases. -

Additionally, the San Diego City Charter does not expressly permit class claims. Section -

110 of the Charter sets for the claims procedure:

Whenever it is claimed that The City of San Diego is obligated to .
pay money to any person because of contract or by virtue of :
operation of law, a demand or claim for such money shall be

.
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presented in writing and filed with the Auditor and Comptroller of ..
The City of San Diego within one hundred (100) days after the last
item of the account or claim has accrued. ,

Each claim or demand for money due because of contract or °
operation of law shall specify the name and address of the

" claimant, a brief descnphon of the contract or a brief recital of the
facts giving rise to the obligation of the C1ty mposed by law.

- No suit shall be brought on any claim for monéy or damages -
against The City of San Diego until a demand far the same hasy
been presented, as herein provided.

(cmphas1s added).

Under Woosley and Neecke, this Court must strictly construe the requrrcmcnts of the

claims procedure under the City Charter. The Charter Specrﬁes that “each claim” specxfy the
' name and address of* ‘the claimant.” This means that each member of the putatlve class must - .

mdlvrdua.lly make a clarm Therefore class treatent of 2 clam:r under the Crty Charter is barred.,'- :

C.. Ccrufﬂng A Class Undermmes The Strong Public Pohg Favorrng Fxsca _ -
C Stablhu . ) , , .

Cemfymg a class would undermme democratlc pnncxples and undercut the strong pubhc B
pohcy favoring fiscal stabﬂlty, which was 2 primary ratronale underlying the dec1srons m

Woosley and 1ts progeny. The Supreme Cou.rt has reco gmzed that strict legrslatwe contml over.

* class action tax refind cases 18 reqmmd “so that govemmcntal cntﬁres may cngage in ﬁscal

couxts should not penmt parties to use class actions to raid rnumczpal govemment coffers unless '
the Legislature expressly authorizes such claims. The Legislature knows how to craft appropriate
procedures to authorize such suits. See State ex rel. Department of Motor Vehicles v. Superior |

Court, 66 Cal. App.4th 421 (Legislature amended claim procedures to allow class refund of DMV

fees). These considered legislative detenmnahons trump the predilections of pnvate lmgants

seeking to impose their views of ﬁscal polrcy through class actlon lawsmts - : .

The undisputed l‘.‘acmal record clearly reveals that the challenged rates were subject to a

10
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bcing overseen by a state administrative 'mtity. Courts are not equipped to determine how much -

' revenue a municipality should generate and how 1t should siacnd"i’t; .

protracted and excruciatingly detailed executive; legislative and administrative review and

decision-making j)rocess. Ultimately, the elected City Council chose a methed to finance ne'edcdl

infrastructure improvements and then adopted the means to finance those improvements. The -

City did not act alope. Its state Joans and federal grants came with significant strings.attached — -

m particular, State Board review and approvﬂ bf the very rate structure that is the subj ect of this

lawsuit. Plaintiff, by seeking to réprescnt ‘a class of residential customé,rs, is attempting single-
handedly to supplant the decisions of the elected City Council, which carefully weighed the
.inﬁastmcnﬁe devéIOpment options énd'ﬁnancihg alt_cmatives on beha]f of all City residents. -
Moreover, Plaintiff’s case.-dqes not e#en make sense u_nd_cr traditional ¢lass action |
coﬂc_epts. Plaintiff cannot 'possibly represent ltbe diverse interests of the members of the hu'ge, o
class he asks this- Court to certify. The City has alread}" spent the proceeds of the sewer fees
collected. If ordered to refund ;ghese fees, the City would have to make cuts to the services it

offfers or raise taxes to meet its current budget. Plaintiff’s action seeks a judicial referendum - - '

_prioritizing lower sewer rates over all other City- priorities, from schools to policing, ma.n_y' of
_ which may be more important to his fellow San Diegans. Courts should not involve themselves *
Tin the administration of intricate ecopomic policies, _pa:rticula.rl.y a rounicipal rate-ysetﬁh'g poliéy" g _

'_wit'.b br_oéd-rcaching 'impapt — and particularly _whére those bolicy determinations are already

-

D. The City Has Not Violated Article XIIX D.

As discussed below, it is the City’s position that the fees at issue in this case are “service .
., P .

charges” based on actual use and not imposed as an incident of pro;;erty ownership. See Rincon

Del Diablo Municipal Water Dist. v. San Diego County Water Auth., 121 Cal. App.4th 813, 819

2 The City’s position that no class can be certified in this case should be abundantly clear. No .

class is proper, regardiess of how defined, but Plaintiff’s class definition would be improper even
if there were a basis for the Court to certify any class. Plaintiff seeks to certify a class of sewer
customers during the time period May 23, 1994 through September 30, 2004. Thisclass
definition is overbroad and inappropriate. Under Government Code section 911.2, “(a] clam ...

" shall be presented . . . not later than one year afier the accrual of the cause of action.” Plaintiff ’

filed a claim against the City on April 30, 2004. Assumning, arguendo, that Plaintiff's claim was
valid and that he can assert a claim on behalf of the class (which he cannot), the scope of the class
should be limited to those with claims aceruing no earlier than April 30, 2003.

11
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- (2004). Therefore, Article X1 D is irrelevant and inapplicable. If Article XTI D does not -apply,

Plaintiff has fajled to state a cognizable claim, and the Court should not certify a class for this

additional reason.
The sewer fees challenged by thls action were iitially cstabhshed on October 6,1992, by

Counci) Resolution No. R—2808.15. The sewer rates, which are assessed as a function of water

‘consumption, qualify as 2 “commodity charge” adjustcd apnually to set rates as closely as

possible to the ratepayer’é. actual usage 'of sewer facilifies. See Rincon, 121 Cal.App.4th at 819
citing Howard Jarvxs T axpayers Ass n v. Gity of Los Angeles (“Jarvisv. LA"), 85 Cal.App. 4th
79, 83 (2000). Recent cases have consistently held that such “usage rates” do not fall undcr
Propos1t10n 218.3 Jarvis v. L4, 85 Cal App 4th at 83 (holding that commodxty charges “do not
constitute ‘fees’ as defined by Article XTI D . . . becanse they are not levies or assessments

mc1dcnt of propeny ownershxp . The charges for water service are based primarily on the

- amount consumed and are riot incident to or dn'ecﬂy rclated to property owncmhlp "

The Supreme Court has made it clear that “taxes, assessments fees and charges are

_subject to the consnmhonal strictures when they burden landowners as landowners. . [Artmle ’

XIII D] apphes on]y to exactions Jevied solely by virtue of property ownership.” Apartment Assn '
of Los Angele.s County, Inc v. City of Los Angeles 24 Cal 4th 830, 842 (2001) Consumption- -

based charges do not burden landowncrs as landowners, nor are thcy levxed “solely by virtue of

- property ownemh1p ” The City’s sewer commodlty chargcs are c’learly consu.mphon—bascd and

are not sub_]ect to Artlcle XmD. The challenged sewer fees are not mposed as an incident of
property ownership and instead are based on usage.
For this additional reason, the Court should deny Plaintiff’ s class certification motion. It

would result in a monumental waste of resources — of the Court and the parties — for the Court to

. certify a class under a legal theory that has no merit. That the California Supreme Cout grantcd B

review in Bighorn Desert View Water Agency v. Berzngsan 114 Cal.App.4th 1213 (2004) further

counsels caution. This Court should not rush to cernfy a class claim when the Supreme Court is

-

currently considering a 51gmﬁcant case that will define the potential scope of liability under

3 The voters enacted Article XIII D through Proposition 218.
. 12
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 Article XIII. The questionable legal basis of Plaintiff’s constitutional claim provides a further

, compelling reason — as if Woosley and Neecke were not enough — to deny Plaintiff’s 'moti-on fo.r'

class certification.

E. Plaintiff’s Third Party Beneficiary Claxm Js Not Appropriate For Class
‘Action Treatment.

Plainfiff's second cause of action alleges breach of contract un'de_r a third party beneficiary
theory. Of course, this claim is nothing more than a request for a tax refund under another 'guisé.
The claims secks same remedy — a refimd of iauzponed taxes ~ without compliance with the strict:

statutory requirements for such a claim. It would be contrary to the clear holdings of Woosley

and its progeny to permit a party to pursue a class ar:tion by simply changing the lcgal label under

which it seeks a class-wide tax refund. See Farrar v. Franchise Tax Board, 15 Cal.App.4th at 20~
21 ( ‘Thc lesson of Woosley we take to be that statutes governing adnumstr&tlvc tax rcﬁmd

procedures backed as they are by a plenary constitutional authority, are to be strictly

‘ constmed ”) The absence of express 1eg151at1ve authorization penmttmg class‘w1de refund

. cla:ms 18 faial to Plamtlﬁ" s effort to cert:fy a class under his thnd party beneﬁczary cla1m

‘l.. Plaintiff Is Not A Third Partv Benefimarv of The Grant An And Loan
' Contracts.

E‘veﬁ without Woosley, Plaintiff could not meet his' burden' of demonstrating that class: -
treatment of his third party beneficiary claim is proper. Ne1ther Plamuﬁ" Do any San Diego |
ra.tepayer would qualify as a third party beneﬁcxary under well-settled prmcxples of Cahforma_ .
law. This means that Plaintiff cannot be an adequate class reprcscntatlve bccausc a party that ;

cannot state the claim sought to be certified cannot represent th1rd parbes. See Baltzmore

_Football Club, Inc. v. Superior Court (R_abzco, Inc.), 171 Cal.App.3d 352, 359.(1985) (“[A] class

action may only be maintained against defendants as to whom the clgés’ representative has a cause

of action. Without such a personal cause of action, the prerequisite that the claims of the

representative party be typical of the class cannot be met.”).

Parties that benefit from a government contract are generally assumed to be incidental
bepeficiaries and may not eaforce the contract absent a clear intent to the contrary. Klamath

Water Users Protective Ass'n v. Patterson, 204 F.3d 1206, 1211 (9th Cir. 2000); Rcstaiement
13 '
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(Second) of Contracts, section 313(2) (1979). The contract must establish not only an intent to

confer a bencﬁt, but also “an mtcnnon td grant [the third party] chforceablc righfs.” Id “If '._':' |

_there 1s any doubt regarding the mtent of the contractmg partws to benefit a third party, thc

contract should be construed a-gmnst such an intent.” American Homes Ins. Co. v. Travelers .

Indemmly Ca 122 Cal.App.3d 951, 967 (1 981)
Martinez v. Socoma Companies, Inc., 11 Cal.3d 394 (1974), mvolved athlrd party

| beneficiary class action claim similar to Plaintiff’s {although not a tax refund case). In Martmgz,

the federal Economic Opportunity Act ipstituted Special Impact Programs to ma.ke federal fimds ,

1 ava.tlable for contracts with local private mdustry for the benefit of hard-core unemployed

residents. Id. at 398. Plamtxffs claxmed they were th:rd party bencﬁclanes to the contract and o

brought a class action on behalf of East Los A.ngeles residents who were certified as
disadvantaged and qualified for cmp’loymcnt under these contracts. d. at 399. They alleged that, | .-
| ‘although the govemment pmd out funds to defcndant contractors, thc Iattcr did not prowdc the -

‘number of jobs authorized, 1d. The Court held that Congress intended to accomphsh a pubhc

PUIpoOSe - allcvmtmn of natlonal uncmployment - not to makc gxﬁs. Id at 401. "The plamtiffs. _ .. g
were not intended beneficiaries because the contract d1d not express a purpose to confer on -
plamtlffs aright agamst the prormsor by the promlsec Id. at407. The Court stated that
bcncﬁmary status could not be inferred sxmply ﬁom the fact that thxrd persons were mtended to |
enjoy the bencﬂts Id at 406. Furthermore, thc contractual d15pute I'GSOhIthD process and the

rcqmrcment to return of funds to the government in the event of non—comphance mdmated a

* purpose to exclude direct rights against defendants Id. at 402-03, f. 3. Thus, the Court

determined that plamuffs were merely mmdenta.l beneficiaries despite the fact that they would
benefit more directly tha.n other members of the public. Id. at 406. .

Based on Martznez a party.cannot be a third party bezneﬁmary ioa govemmcnt contract ‘_ |
when (1) the contracts were demgned not to beneﬁt individuals as such but to beneﬁt the public
interest or improve the city overall (2) the provision in the contract did not mamfest an intent to
make plaintiffs direct, not incidental, beneficiaries of the agreement (3) the' agreement provides .

governmental administrative procedurcs for the resolution of disputes arising out of contract
14 . |
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: (which indicates a purpose to exclude direct rights agajnst'dcfendgms); and (4) a ﬁquidzitcd
‘damages provision obligating the recipient to return the funds to the goifcmmcnt is included. See .

Marina Tenants Ass’n. v. Deauville Marina Development' Co.,l 181 Cal.App.3d 121, 129-30 :

In this case, all of these factors apply. The City entered into the contracts to benefit the

public at large by bringing the sewage system into compliance with the CWA at the lowest cost'

‘possible to taxpayers. The contracts do not manifest any intent to make plmnnffs dxrect

beneﬁc1anes of the agreement The contracts all prowde a gOVermnenlal administrative chsPute
mechamsm which prowdes that the State Board will resolve any disputes. And, if the City fails
to comply with the contract, it is obligated to return the funds to thc federal and state govcmment' -
Therefore, Pl_aintiff is not a third party beneﬂcmry to the Clgan Water Ioar._us apd SRF grants. As
above; the Court should not certify a class when there is no claim. - | '

2. There Is No Breach Of Contract.

Furthermore, even if Plamﬂﬁ' were somehow a third party beneﬁcxary to the contracts the

City bas not breached any of the contracts. Thc contracts vest in the State Board overmght

authority to keep rates propomonal and fair. They do not vest in ratepayers the pnvate right to -

enforce what they view are propomo » rates. In Marina 7 enants Assn. v. Deauville Marma

' Development Co., supra, tenants claimed that they were third party beneﬁcm.nes who pmd rents -

in excess of what is “fau' and reasonable " as reqmred under a cdntract between the County dHd

developcrs In Marina, by the terms of the master lease, all rents were subject to the County's -

- approval. The Court held that there was no brcach of contract bccausc there was no allegzmon
..that the COunZy had determmed that the rents were in excess of “fair and rcasonable ” The Court
| based its decision, in part on the concept that “[a]lthough a court of equity may amploy broad

' powers in the application of cquitable remedies, it cannot create new rights under the guise of

doing eqmty ” Id, 181 Cal.App.3d at 134 (mtemal citations ommed) The contract allowed the

County toset rents as it saw fit; it did not grant rights to the tenants to challenge what the County .

saw as fit.

Similarly, the contracts at issue in this case require generally that the City adbpt a rate
- : 15 : ' '
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structure that is “scceptable” to the State Board and that they be adopted Within'a reasonable time,

~ with mplementanon to occur after the completion of the prOJCCt ’Ihe Cxty has comphcd withthe

contracts by adopting a rate structure that was acceptable to the State Board whxch is the final

, arbiter as to whether the charge is disproportionate. The State Board, on behalf of the federal

grantors and SRF, approved all rates through 2004 and indicated in numerous letters that the Clty. |

satisﬁed the relevant conditions of the loan contracts, Therefore, there is no breach of contract by

the C1ty Once again, the Court should not certify a class when there is no claim. )
3. To The Extent Plaintiff Claims Rights As A Third Party Beneficiary,

He Should Be Bound By He Should Be Bound By The Dispute Resolution Mechanisms Set
Forth In the Contracts.

Fmally, each of the contracts under which Plaintiff claims third party beneﬁclary nghts

sets forth an ad.mxmstratxve dispute mechanism:

" Any dlspute arising under this contract . shall be decided by the
Division Chief, or his authorized representatwe The decision shall
be reduced to writing and a copy thereof furnished to the Agency and -
to the SWRCB’s Exccunvc Director.

" This contractual mechanism properly vests the authority to resolve d).sputes m the State Board,
15 1

which, unlﬂce the courts, has the administrative expernse to evaluate ‘r.he complex rate-setting

_ mcchamsm Of course, Plaintiff never presented his (or anyone else s) pmpoﬂcd contractual

gnevance to the State Board for rcsolutmn Thus, even if tb.ls third party beneﬁmary claim was
not a dxsgmsed tax refund case, which the Legislature has not authonzed, Plaintiff could not
proceed with a class ac’aon unless and until he availed mmsélf of the mﬁnda.tory dzspute N
resolu’uon mechanisms in the underlying contracts.

Tt is well-settled that a third party beneficiary cannot assert greater rights than those of the
promisee under the contract Marina Tenants Assn., 181 Cal. App.3d at 132. Because the
foundation of any right the third person may have is the promisor’s contract, “{w]hen [a] plaintuff
seeks to secure benefits under a contract as to which he is a third-party beneﬁcmry, he must take
that 6ontract as he finds it.., [T]he third party cannot seicct the parts favorable to hun and reject
those unfavorable to hlm " Id | .

Under this ratjionale, courts comlstcmtly have held that third party beneﬁcxancs are bound

16
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. by alternative disphte resolution clauses in contracts. See, é.g., Mayflower Ins, Co. v. Pellegrino, |

212 Cal.App.3d 1326, 1331 (1989) (claimed third party beneficiaries under insurance policy were

‘bound by the arbitration clause). Failure to exhaust the contractual dispute resolution remedy

bars a party from seeking relief in court. See, e.g., Johnson v. Hydraulic Research and

- Manufacturing Co., 70 CalApp 3d 675, 679 (1977) (party to a collective bargaining contract .

which prowdes gnevancc and arbitration procedures must exhaust the mtemal mmedles before
resorting to the courts). Courts have reasoned that these exhausnon requirements “make posmblc ‘
the settlement of such matters by sunple expcdmous and inexpensive procedures, and by, pcrsons |
who, gencrally are familiar therewith.” Westlake Community Hosp V. Supenor Court, 17 Cal 3d
465, 475 (1976) (requiring physician to exb.aust internal hosp1ta1 remedies relaied to staff
pnvﬂeges before bringing a court action).

Similarly, in cases mvolvmg contract d15putes where an administrative remedy 1s prowded -

by statute, the admmstranve relief must first be exhausted. See Mathew Zaheri Corp v. ,'
Mitsubishi Motor Sales of Am., 17 Cal. App 4th 288, 293 (1993). In White v. State of Calz omza
- 195 Cal App.3d'452, 473 (1987) a case involving closely analogous facts to thls case, plamtxff '

brought a claxm as a third pa.rty beneficiary of a contract between the State Educanonal Agency

duty to spend federal funds granted to it in accordance with the law ‘White, 195 Cal. App 3d at |

473. The Court held that plaintiff was ban'ed from bnngmg a cla.un n cou:t because he had not o

. yet exhausted his administrative remedy. Jd. The Court found that “[t]he doctnne of exhausﬁon
~of administrative remed1es has been applied to bar Judmal relief premised on contractual nghts

‘where an unexhaisted governmental administrative remedy would resolve the contractual

dispute). Id at 473-74. Courts have required exhaustion even if the administrative remedy
cannot resolve all issues or providc the type of relief that plaintiff desires because the process

“facilitates the development of a complete record that draws on administrative cxpcrﬁse and

_promotes judicial efficiency.” Zaheri, 17 Cal.App.4th at 293.

In this case, the State Board has the necessary administrative expertise to adju&icate

disputes over the complexities of the sewer rate structure. Plaintiff’s failure to exhaust the
17 o o
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contractual dispute resolution remedy bars him from secking class action relief in court.

IV. CONCLUSION

This 1s not a proper case for class action treatment, Cases seekmg a refund of taxes —
which is what Plaintiff clairas to be doing here — are govemed.by strict reqmrements. Because

the Legislatui‘e has not authorized class claims seeking refund of utility charges, no class is

* permitted ~ period — regardless of the legal labe} that Plamtxff puts on that claim. For the reasons.

set forth above, Plaintiff’s Motion for Class Certlﬂcatlon should be demed.

Dated: May 27,2005 MANATT, PHELPS & PHILLIPS,LLP -
_ , : Brad W. Seiling ' :
Tamar Feder
Wendy J. Ray

By:.
Attorneys for Defendant
CITY OF SAN DIEGO

t

18







" FrROM Pra Lonpsel Sarwvices

CWED) FEB 3 2090 1@:3IILN

LAW OFFICES OF MATTHEW 1. WITTEMAN
Matthew J. Winemen (SBN 142472)

382 Market Streer, Sujie 1007

Son Francisco, CA 94104

{415) 362-3106 (tel.); (415) 362-3316 (fax)

LAW OFFICES OF S. CHANDLER VISHER
S. Chandler Visher (SBN 052957)

44 Monigomery Street, Suite 3830

San Francisco, CA 94104

{415) 901-0500 (icI); (415) 901-05D4 (fax)

LAW OFFICES OF BRADLEY C. ARNOLD
Bradley C. Amold (SON 211996)

668 Morth Coost Highway Suvile 156

Laguna Beach, Californie 92651

(945) 715-9603 (tel); (949) 2092019 (fax)

ATTORNEYS FOR PLAINTIEFS
Individually and On Behalf of Similarly Situsted Persons

I8:3ID/No. 7E50000080€ P S

RECEIVED

FEB - 9 7010
CITY ATTORNEY
CITY OF CHICO

F Buite Counly
’ Superior Court
|

l
L
g FEB 03 20 E

D sharol Strickiand, Clerk D
By € 10Z24Ng Deputy

SUPERIOR CbUlll‘ OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF BUTTE

UNLIMITED JURISDICTION

ZACKARY HANNS, Individually and Cn
Behalf of Similarly Situated Persons Case No. ! 2 9 g

Plaintiffs, CLASS ACTION COMPLAINT FOR
INJUNCTIVE AND DECLARATORY
v. RELIEF, REPLEVIN,
CONSTRUCTIVE TRUST,
RESTITUTION, MONEY HAD AND
RECEIVED, VIOLATION OF
CONSTITUTIONAL RIGHTS
CITY OF CHICO AND DOES 1-160
Defendanis. BY FAX
CLASS ACTION COMPLAINT

T1184235209323.10 - 2702010 1:41:57 PM



P

—
L - B v S e L 7 B o

N N N R = e e e b s e b e
W No= O v 00 9 O o bh W oN

24

Comes now plaintiff Zackary Hanns on his own behalf, and on behalf of persons similarly
situated, and alleges the following{

1. Plaintiff seeks to stop the illegal practice of the City of Chico (“Chico”) from
collecting money from persons for law enforcement costs pursuant to Chico Municipal Code
Chapter 10.50 for those person’s “driving under the influence of alcohol or drugs” (“DUT”) arrest,
transportation, blood alcohol tests, booking and report writing which are all essentially normal law
enforcement activities and not emergency responses to an “incident™ as that phrase is used in
California Government Code section 53150. Government Code section 53150 solely occupies the
field of DUI emergency response cost recovery and to the extent that Chico Municipal Code
Chapter 10.50 exceeds the authority granted by Govemnment Code section 53150 ei. seq the Chico
Municipal Code is preempted under California Law. ' California Government Code section 53150
was never intended to authorize the recovery of law enforcement costs associated with DUI arrests
resulting from normal traffic stops but instead was intended to authorize the recovery of costs of
additional public services necessitated by genuine emergencies relating to automobile accidents.

2. Plaintiff also seeks to stop Chico’s illegal practice of adding interest, penalties,
overhead, benefits and other indirect costs to DUI emergency response cost bills. California
Govemnment Code section 53150 ef seg only authorizes the inclusion of those costs directly arising -
from an emergency response 1o an incident and the salaries of the officers responding to the
incident. Chico’s practice of including interest, penalties, overhead and other indirect costs in
DUI emergency response cost bills exceeds the Government Code and as such violates Califonia
law. The City of Chico by enacting Chico Municipal Code Chapter 10.50 illegally attempts to
expand the statutory authonty granted by Government Code section 53150 and as such Chico
violates Article XI of the California Constitution, other constitutional protections, as well as

common law rights and entitlements.

CLASS ACTION COMPLAINT

o
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3. Plaintiff Zackary Hanns is an individual and a resident of the County of Butte, in
the State of California.

4, = Defendant Chico is a charter city and political subdivision of the State of
California, located in the County of Butte,

5. Plaintiff is informed and believes that defendant Does 1-100 have been directly or
indirectly involved in the same illegal conduct herein alleged. Plaintiff is informed and believes °
that, at all times herein mentioned, each doe defendant was the agent, co-conspirator, joint
tortfeasor, partner, joint venturer, joint enterprising partner, independent contractor, and/or alter
ego of another defendant(s). In doing the things alleged herein, each doe defendant was acting
within the course and scope of said agency, conspiracy, contract, partmership, joint venture, and/or
joint enterprise with the direction, advance knowledge, authorization, acquiescence, and/or
subsequent ratification of each and every remaining defendant. Each doe defendant was put in a
position and so enabled by the remaining defendants to do the things hereinafter alleged. Each
doe defendant had the knowledge of and agreed to the objective and course of action hereinafter
alleged, and each doe defendant-conspired with and aided and abetted other defendant(s) in
achieving that objective and pursuing that course of action. Plaintiff is informed and believes and
thereon alleges that each of said fictitious defendants was responsible in some way for the matters
alleged herein and proximately caused plaintiff’s and members of the public the damages
complained of herein. Plaintiff will seek leave to amend this complaint to state the true identities
of such doe defendants when and if their identities become known and joinder is appropriate.

INDIVIDUAL ALLEGATIONS

6. On or around August of 2008 plaintiff Zackary Hanns was subjected to a normal
traffic stop and subsequently investigated and arrested by Chico for DUL Following his arrest for
DUI Chico generated and sent to Mr. Hanns a billing notice for “DUI Cost Recovery Fee”

occasioned by his arrest for driving under the influence. The notice to Mr. Hanns demanded

CLASS ACTION COMPLAINT
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payment in the amount of $355.50 for the police response to the traffic incident that resulted in his
arrest and conviction for DUL The billing notice cited Chico Municipal Code Chapter 10.50 as
the authority enabling Chico to recover the costs of responding to the traffic incident that resulted
in the arrest and conviction for DUL. Mr. Hanns responded by paying $10.00 to Chico under
protest. On or around August 12, 2009 Mr. Hanns received a second notice from Chico for
delinquent DUI Cost Recovery Fees demanding payment in the amount of $355.50. On or around
October 29, 2009 Mr. Hanns received a notice from Butte County Credit Bureau demanding

payment in the amount of $586.27 citing the City of Chico DUI as the creditor. California

| Govenment Code sections 53150 et seq preempt Chico Municipal Code Chapter 10.50 to the

extent the authority granted by 53150 is exceeded. Mr. Hanns’ DUI investigation, arrest and
booking are not emergency responses to an incident as understood under Cdifomia Government
Code sections 53150 ef seq and the inclusion of overhead costs, interest and other indirect costs in
his bill are not allowable DUI emergency response costs. Mr. Hanns” did not cause an emergency
incident resulting in an emergency response. Mr. Hanns” DUI consisted of traffic stop followed
by a simple investigation, arrest, blood alcohol test, booking and report writing all of which are
normal law enforcement activities and not emergency responses. Additional costs including
interest, penalties and overhead charges have been added to Mr. Hanns’ DUI cost bill. Interest,
penalties and other overhead costs are not authorized by California Government Code 53150 and
as such are illegal. Chico illegally attempts to expand its statutory authority, has been unjustly
enriched, has breached other duties owing to Mr. Hanns, and violated his constitutional rights by
levying and collecting sums of rhoney not owed by Mr, Hanns to Chico as alleged further below.
7, On November 10, 2009 Mr. Hanns lodged a timely class action government claim
and protest of payment with Chico on his own behalf and for other persons similarly situated. Mr.

Hanns sought the return of monies improperly obtained by Chico and sought a cancellation of debt
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for sums improperly billed by Chico. Chico rejected plaintiff’s government claim on December 2,

2009.

CLASS ALLEGATIONS ~ PREMPTION BY GOVT CODE SECTION 53150
8. Plaintiff incorporates by this reference the preceding paragraphs. Plaintiff brings a

class action claim against Chico which has billed and/or collected money from plaintiff and
similarly situated persons for DUI emergency response services, as alleged above, pursuant to
Chico Municipal Code Chapter 10.50. Chico is a charter city and a political subdivision of the
State of California (or departments thereof), charged with interpreting and enforcing Article X1 of
the California Constitution and Government Code sections 53510 ef seq. Government Code
sgcﬁon 53150 occupies the field of DUI emergency response costs and as such preempts Chico
Municipal Code Chapter 10.50 to the extent the Municipal Code exceeds the authority of
California Government Code sections 53150 et seq. Chico bills for the costs of law enforcement
activities as described above under the Chico Municipal Code for responses that are not
“appropriate emergency responses” to emergency incidents and for the costs of penalties, interest,
overhead and other indirect costs not authorized by Califomia Government Code 53150. Chico
bills for law enforcement costs and includes other indirect costs in DUI emergency response cost
bitls without auﬂloﬁzingrlegislation, in contravention of the Government Code and in doing so
violates California law.

9. Plaintiff sues in plaintiff’s individual capacity and on behalf of all persons similarly
situated with respect to Chico. Such a representative action is necessary to prevent and remedy
the unlawful practices alleged herein.

10.  Pursuant to Califoia Code of Civil Procedure section 382, plaintiff seeks to
represent the following classes against Chico: A. All persons to whom Chico, or its agents,

employees, or assigns, sent or will send bills for “DUI Cost Recovery Fees” and costs associated
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with the DUI arrests of those persons whose DUI Cost Recovery Fees included amounts for
interest, penalties, overhead or other costs not authorized by California Government Code sections
53150 et seq. B. All persons to whom Chico, or its agents, employees, or assigns, sent or will
send bills for “DUI Cost Recovery Fees” and costs associated with the DUI arrests of those
persons who did not cause any emergency incident as that term is defined under California
Govermnment Code sections 53150 ef seq.- The class periods start on November 10, 2008 or one
year before the lodging of plaintiffs’ government claim with Chico and extends forward into the
future until such time that Chico ceases to bill and collect such illegal payments.

11.  This plaintiff classes are readily aséertainable from the records of the respective
defendant.

12.  This plaintiff classes are so numerous that joinder is impractical.

13.  There s a well-defined community of interest in the questions of law and fact
involved in plaintiff’s claims against Chico and the claims of respective class members, since the
Chico Municipal Code far exceeds the authority granted under California Government Code
53150 and violates section XI of the California Constitution by billing for costs associated with
DUI arrests when the person was billed for the costs of law enforcement and/or overhead costs and
not for emergency responses to an “incident” as defined under Government Code section 53150.
Chico bills for law enforcement costs and overhead costs of DU] arrests without authonzing
legislation, and so violates the general laws of the State of California and the California
Constitution as to plaintiffs and class members. In conducting itself in this way, Chico breaches
common and statutory duties owing to plaintiff and class members, is unjustly enriched, and
infringes other constitutional rights owing to plaintiff and class members. These breaches and
infringements are common issues of law and fact. The commonality tums on the definitions of
“incident” and “appropriate emergency response” and the definition of “direct” costs as defined

under California Govemment Code section 53150 er seq. The illegality can be shown as a matter
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of law and from defendants’ own records. There are sinﬁlarly common issues of law and fact
between plaintiff’s claims for the return of monies and/or cancellation of debt plaintiff incurred for
alleged “DUI Cost Recovery Fees” and the claims of persons similarly situated for the return of
monies they paid and/or cancelation of debt for such “DUI Cost Recovery Fees.” There are also
similarly common issues of law and fact between plaintiff’s claims of overbilling for interest
penalties and other illegal costs added to “DUI Cost Recovery Fees™ and the claims of persons
similarly situated who also were billed for interest, penalties and other illegal costs.

14, The relief plaintiffs seeks should include the following: an Injunction to prevent
defendant from billing and seeking to collect for DUI Cost Recovery Fees in the absence of an
emergency incident as defined under Govemment Code 53150; an injunction to prevent defendant
from adding interest, penalties, overhéad or other illegal costs to DUI Cost Recovery Fees, and a
declaration of the rights of the parties as to Chico Municipal Code Chapter 10.50 and Government
Code 53150 et seq. Plaintiff similarly seeks the éncillajy equitable relief of the‘i'mposition ofa
constructive trust, replevin, restitution and disgorgement of money illegally collected.

15.  Plaintiff’s claims are typical of those of the class plaintiff represents, and plaintiff
will adequately represent the interests of the class. Plaintiff and/or class members not only have
actually suffered by defendant’s illegal actions, but there is a credible threat that such persons will
suffer again by such actions. A decision as to plaintiff’s claims on the issues described above, and
herein, will determine those issues with regard to the claims of all other class members.

16. A representative action is superior to alternative forms of action. There 1s no plain,
speedy, or adequate remedy other than by maintenance of this representative action because
damage to each member of the class is small, and not likely to be resolved in a satisfactory way

through other administrative or small claims litigation channels.
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FIRST CLAIM FOR RELIEF
(Claim for Declaratory Relief)

17. Plaintiff incorporates by reference herein the paragraphs 1 through 16, above, as if
set forth in full here.

18. A controversy has arisen between plaintiff and defendant conceming the existence
and validity of any outstanding obligations, or any part thereof, allegedly owed by plaintiff,
specifically with respect to the billing for the cost of DUI arrests which are separate and apart
from billing for an emergency “incident” as that term is used under California Government Code
section 53150. The City of Chico has enacted Chico Municipal Code Chapter 10.50 sections
10.50.010 -10.50.090 which provide for the imposition and collection of DUI Cost Recovery Fees
from all persons arrested and convicted of driving under the influence regardless of the
circumstances leading to the arrest. California Government Code sections 53150 et seq occupies
the field of DUI emergency response cost recovery. To the extent Chico Municipal Code Chapter
10.50 sections 10.50.010 ef seq exceed the authority of California Government Code sections
53150 et seq the Chico Municipé.l Code is preempted under California Law, Plaintiff seeks the
following declarations: |

19.  Plaintiff seeks a declaration that California Government Code 53150 ef seq
occupies the field for the imposition and collection of DUI Emergency Response Costs.

20.  Plaintiff seeks a declaration that Chico Municipal Code section 10.50.020 exceeds
the authority granted by California Government Code sections 53150 ef seq and is therefore
preempted under California law.

21.  Plaintiff seeks a declaration that Chico Municipal Code section 10.50.030 exceeds
the authority granted by California Government Code sections 53150 ef seq and is therefore

preempted under California law.
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22.  Plaintiff seeks a declaration that Chico Municipal Code section 10.50.060 exceeds
the authbrity granted by California Government Code sections 53150 ef seq and is therefore

preempted under California law.

23. WHEREFORE, plaintiff prays for judgment as alleged below.

SECOND CLAIM FOR RELIEF
(Claim for Declaratory Relief)

24.  Plaintiffs incorporates by reference herein the paragraphs 1 through 16, above, as if
set forth in full here.

25.  Anactual controversy has arisen between plaintiffs and similarly srtuated persons,
on the one hand, and defendants on the other hand, on the following points:

25a. The billing for the cost of DUI arrests not associated with responses to an
emergency “‘incident” as that term is used under California Govermnment Code section
53150, when plaintiffs believes that defendants may properly bill only for emergency
responses to an “incident,” and not for normal law enforcement activities;

25b.  The existence and validity of any outstanding obli gations, or any part
thereof, allegedly owed by plaintiffs, specifically with respect to' the billing for the cost of
DUI arrests and not for emergency responses to an “incident” as that term is used under
California Government Code section 53150;

25c.  The existence and breach statutory provisions resulting in the illegal
collection of funds from plaintiff and class members and other duties owed plaintiff and
class members, as well as the existence and deprivation of plamtiffs’ constitutional rights,
26.  Plaintiffs seek a declaration as to the proper interpretations and respective rights

and obligations of the parties with respect to the referenced statutes and obligations.
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27.  WHEREFORE, plaintiffs pray for judgment as alleged below.

THIRD CLAIM FOR RELIEF
(Claim for Declaratory Relief)

28.  Plaintiffs incorporates by reference herein the paragraphs 1 through 16, above, as if
set forth in full here

29. A controversy has arisen between plaintiffs and defendant conceming the existence
and validity of any outstanding obligations, or any part thereof, allegedly owed by plaintiffs,
specifically with respect to the billing for the cost of DUI arrests which are separate and apart
from billing for an emergency “incident” as that term is used under Califomnia Government Code
section 53150. Specifically the practice of including interest, penalties, overhead or other costs in
DUI Cost Recovery Fees.

30.  Plaintiffs seek a declaration as to the proper interpretations and respective rights
and obligations of the parties with respect to the referenced statutes and obligations.

31. WHEREFORE, plaintiffs pray for judgment as alleged below.

FOURTH CLAIM FOR RELIEF
(Claim for Injunctive Relief)

32. - Plaintiffs incorporates by reference herein the paragraphs 1 through 16, above, as if
set forth in full here,

33.  Asalleged, defendant's conduct has caused and will cause irreparable harm.
Defendant continues to bill and collect illegal debts in violation of statute, common law, and
constitutional principles. Defendant is undeterred by challenges to its illegal activity. This is a
matter of general public interest. The violations of the rights of plaintiffs and class members will

not be remedied by monetary damages alone, as the debts in question should never have come into
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existence, nor should plaintiffs and class members be required to challenge them. Many class
members will have their credit histories damaged. Further, litigation challenging defendant’s
practices is beyond the capacity of most class members to undertake. Further, monetary damages
may not be available. Accordingly, there is no adequate remedy at law for defendant’s conduct,
and a prohibitory injunction should issue to prevent defendant’s continuing illegal conduct. A
mandatory injunction should issue to require defendants to stop billing DUI Cost Recovery Fees
to those persons who did not cause any emergency incident, stop including interest, penalties,
overhead and other costs not authorized by Government Code 53150 et seq in DUI Cost Recovery
Fees; and require defendant take reasonable steps to cancel debts and clear the credit histories of
plaintiffs and class members who were improperly billed DUI Cost Recovery Fees.

34.  WHEREFORE, plaintiffs pray for judgment as alleged below.

FIFITH CLAIM FOR RELIEF
(Replevin / Constructive Trust / Unjust Enrichment)

35.  Plaintiffs incorporates by reference herein the paragraphs 1 through 16, above, as if
set forth in full here. Defendants have wrongfully obtained money which rightfully belongs to
plaintiffs. California Civil Code section 2224 provides that “One who gains a thing by fraud,
accident, mistake, undue influence, the violation of a trust, or other wrongful act, is, unless he or
she has some other and better right thereto, an involuntary trustee of the thing gained, for the
benefit of the person who would otherwise have had it.”

36.  Defendant represénted to plaintiff and class members that they owed defendants
money for DUI Cost Recovery Fees. As a governmental entity, defendant Chico is in a position of
trust with the public which demand the highest standards of honesty and fair dealing, Chico so
violates the public’s trust by illegally demanding payments from members of the public to which

Chico is not entitled.
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37. Chico has illegally collected money from class members either by mistake of law
or wrongfully exceeded their authority under California Government Code § 53150 and in
violation section XI of the California Constitution. Accordingly, Chico is an involuntary trustee
of the money mistakenly or wrongfully gained from class members for the benefit of the those
class members in accordance with Cal. Civ. Code § 2224, .

38.  Failure to impress a constructive trust for the benefit of plaintiff and/or class
members would offend principles of equity and unjustly enrich defendant by the allowing
defendants to retain funds rightfully belonging to plaintiff and/or class members. Defendant has
improperly collected for the costs of law enforcement and imposed other costs on persons to
which they were not entitled. Plaintiff and/or class members request that the Court impose a
constructive trust upon the funds taken from class members for the benefit of class members and
further order the replevin/restitution and return of those funds or the value thereof to plaintiff and
class members based upon such facts and applicable equitable principles.

39.  Plaintiff and/or class members paid money to the defendants under circumstances
of coercion making payment non-voluntary. Plaintiffs and/or class members made payment
during the pendency of a criminal prosecution against him or her, or during the pendency of a term
of probation requiring him or her to “obey ::111 laws.” Defendants represented or implied to the
plaintiffs and class members that the emergency response obligation was linked to the criminal
charges against the plaintiff and class members are therefore wrongfully induced plaintiffs give
money to defendants. Plaintiffs and/or class members made payment'to preserve plaintiffs and
class members’ life, property, and credit history. Defendants were aware of the claimed illegality
of its practices by earlier protests of other individuals, legislative history and opinions relating to
section 53 150, correspondence and communications between defendants and other persons, and/c;r
adverse judgments against the defendant. Notwithstanding the foregoing, defendant persisted in

its illegal conduct. Protests by the plaintiff and class members would have been futile. Class
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members who made payments after the filing of plaintiff’s government claim and protest of
payment for all persons similarly situated should be deemed to have made payment under coercion
and/or protest. As a matter of equity, un-clean hands, and other applicaﬁle equitable principles,
plaintiffs’ payment should be deemed non-voluntary and/or recoverable. Without limiting the
generality of the foregoing, plaintiffs and/or class members made payment to defendants undera -
unilateral mistake of law, under which the plaintiffs was ignorant of the true state of the law and
the defendants were aware of the true state of the law, or under a mutual mistake of law, under
which the plaintiffs, class members and the defendants were ignorant of the true state of the law.
In either case, the Court should impress a constructive trust on those funds for the benefits of class
members and order the return of these funds to the rightful owners.

40. WHEREFORE, plaintiffs pray for judgment as alleged below.

SIXTH CLAIM FOR RELIEF
(Money Had and Received/Assumpsit/Restitution)

41.  Plaintiffs incorporates by reference herein the paragraphs 1 through 16, above, as if
set forth in full here.

42, Defendant is indebted to plaintiff and/or class members in a certain sum for money
had and received by the defendant for the use of the plaintiff and/or class members. None of this
money has been repaid. Defendant has been unjustly enriched by the collection of monies to
which it was not entitled by billing for non-emergency incidents and/or adding illegal costs to DUI
Cost Recovery Fees. Plaintiff and/or class members seek a return of monies paid to defendant
based upon such facts and applicable equitable principles of restitution.

43.  Plaintiff and/or class members paid money to the defendant under circumstances of
coercion making the payment non-voluntary. Plaintiff and/or class members made payment

subsequent to collection agency contact or a small claims judgment during the pendency of a
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criminal prosecution against him or her, or during the pendency of a term of probation requiring
him or her to “obey all laws.” Defendant represented or implied to the plaintiff and/or class
members that the emergency response obligation was linked to the criminal charges against the
plaintiff and class members. Plaintiff and/or class members made payment to preserve plaintiff
and or class member’s life, property, and credit history. Defendant was aware of the claimed
illegality of its practices by earlier protests of other individuals, legislative history and opinions
relating to section 53150, correspondence and communications between defendants and other
persons, and/or adverse judgments against the defendant. Notwithstanding the foregoing,
defendant persisted in its illegal conduct. Protests by the plaintiff and class members have been
futile. Class members who made payments after the filing of plaintiffs’ government claim and
protest of payment for all persons similarly situated should be deemed to have made payment
under coercion and/or protest. As a matter of equity, clean hands, and other applicable equitable
principles, plaintiffs’ payment should be deemed non-voluntary and/or recoverable. Without
limiting the generality of the foregoing, plaintiff and/or class members made payment to defendant
under a unilateral mistake of law, under which the plaintiffs was ignorant of the true state of the
law and the defendant was aware of the true state of the law, or under a mutual mistake of law,
under which the plaintiff and/or class members and the defendant were ignorant of the true state of
the law. In either case, the transaction should be undone and restitution made to the plaintiff
and/or class members.

44, 'WHEREFORE, plaintiffs pray for judgment as alleged below.

SEVENTH CLAIM FOR RELIEF
(Violation of Equal Protection)
45.  Plaintiffs incorporates by reference herein the paragraphs 1 through 16, abdve, as if
set forth in full here.
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46,  Defendant has violated the ri ghts of plaintiff and class members to equal protection
of the laws by singling out DUI defendants for payment of the costs of>law enforcement and other
costs without criminal procedural protections. Defendant has done so with intent to discriminate
and/or without any rational basis for their classification, Defendant has done so as a matter of _
practice, policy, and local enactment. Plaintiffs attacks Chico Municipal Code Chapter 10.50 and
Govermnment Code section 53150 et seq. as a violation of the rights of plaintiffs and class members
to equal protection of the laws, but do so only to the extent the court rules that the municipal code
or the statute allows defendant td bill for the costs of law enforcement and other illegal costs in the
manner alleged herein.

47. As a proximate result of defendant’s actions and omissions, plaintiff and class

members have paid monies to defendants which they seek now to recoup.

WHEREFORE plaintiffs pray for judgment as follows:

1. For an injunction to prevent defendant from billing and seeking to collect for law
enforcement costs, interest, penalties, overhead and other costs under Chico Municipal Code
section 10.50.030 to the extent the Municipal Code is in violation of Govermnment Code section
53150 et seq., where the costs collected are not for an emergency responses to incidents or do not
directly arise from a emergency response to an incident as is provided under Government Code
section 53150 et seq;

2. For a mandatory injunction requiring defé)dant to repay illegaily collected funds,
cancel outstanding debts, and take reasonable steps within their powers to clear the credit records
of class members;

3. for a declaration of the rights of the parties;

4. For impression of a constructive trust for the benefit of plaintiff and class members

upon the illegally obtained funds held by defendants and an order of replevin and return of those
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funds or the value thereof improperly paid to defendants for DUI Cost Recovery Fees under
Government Code section 53150 et seq. and/or Chico Municipal Code Chapter 10.50 which have
been illegal obtained and unjustly enriched defendant;

5. For the restitution of monies to plaintiff and/or class members of funds improperly
paid to defendants for DUI Cost Recovery Fees under Government Code 53150 et seq or Chico

Municipal Code Chapter 10.50 or other practices which have unjustly enriched defendant;

6. for statutory interest on such monies from the time of payment;

7 for attorneys' fees pursuant to CCP 1021.5 or other applicable law;
8. for costs of suit;

9 for such and further relief as the court may deem just.

Res;aectﬁﬂly submitted,

LAW OFFICES OF S. CHANDLER VISHER
LAW OFFICES OF MATTHEW J. WITTEMAN
LAW OFFICES OF BRADLEY C. ARNOLD

———

/

Date: Febrary 3, 2010 By . Z
iy

Attorneys for Plaidtiffs
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1. That declarant is and was, at all times herein mentioned, a
citizen of the United States and a resident of the County of Los Angeles,
over the age of 18 years, and not a part to or interested in the within action;
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sealed envelope fully prepaid and addressed to the parties listed on the
attached Service List.

3. That there is regular communication between the parties.

I declare under penalty of perjury that the foregoing is true and
correct. Executed this 26th day of April, 2012, at Los Angeles, California.
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Kimbgrly Nielsen
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