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Petitioners, Defendants and Respondents. Frank A. McGuire Clerk

Deputy

PETITIONERS’ REQUEST FOR JUDICIAL NOTICE; MEMORANDUM OF
POINTS AND AUTHORITIES; DECLARATIONS OF EDWARD L. XANDERS
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5900 Wilshire Boulevard, 12th Floor
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Telephone: (310) 859-7811
Facsimile: (310) 276-5261
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Attorneys for Petitioners
Coldwell Banker Residential Brokerage Company
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PETITIONERS’ REQUEST FOR JUDICIAL NOTICE

In connection with their concurrently-filed Petition for Review,
Coldwell Banker Residential Brokerage Company and Chris Cortazzo
(“Petitioners”) request that this Court take judicial notice of the
concurrently-submitted legislative history materials for former Civil Code
sections 2373-2382.

Petitioners are seeking review of a Court of Appeal opinion that
rests on a first-impression interpretation of Civil Code section 2079.13,
subdivision (b). That statute defines terms for purposes of Civil Code
sections 2079.14 to 2079.24. (See Civ. Code, § 2079.13.) These statutes
were originally enacted by a 1986 bill, Assembly Bill No. 1034; they
became operative in 1988 as Civil Code sections 2373-2382. (See 10A
West’s Ann. Civ. Code (Supp. 2014) §§ 2373-2382, historical and statutory
notes.) In 1995, those statutes were repealed and re-codified—without
change—at their current location in the Civil Code; they have not been
substantively amended since that time. (See 10 West’s Ann. Civ. Code
(2010) §§ 2079.13-2079.24, historical and statutory notes.) Accordingly,
the 1986 bill provides the pertinent legislative history for Civil Code section
2079.13.

The legislative-history materials for the 1986 bill are contained in
Exhibit A to the attached Declaration of Eric C. Foster; they were obtained
from the Legislative Intent Service, Inc.’s internet site
(www.legintent.com). (See Declaration of Eric C. Foster, § 2.) We

consecutively Bates-stamped the materials with an “RJN” number in the



lower right corner for ease of reference. We have included all of the
legislative history materials provided by the Legislative Intent Service, Inc.
for the 1986 bill.

This Request is based on Evidence Code sections 452, 453, 455, and
459, rule 8.252 of the California Rules of Court, the accompanying
Memorandum of Points and Authorities and Declarations of Edward L.
Xanders and Eric C. Foster, and all other materials filed in support of the

Petition for Review.

Dated: May 19, 2014 Respectfully submitted,

KLINEDINST PC
Neil Gunny

GREINES, MARTIN, STEIN & RICHLAND LLP
Kent L. Richland
David E. Hackett
Edward L. Xanders

By: EM(/XW

Edward L. Xanders

Attorneys for Petitioners
Coldwell Banker Residential Brokerage
Company and Chris Cortazzo



MEMORANDUM OF POINTS AND AUTHORITIES

THIS COURT MAY TAKE JUDICIAL NOTICE OF THESE
LEGISLATIVE HISTORY MATERIALS.

Under California Rules of Court, rule 8.252(a)(2), Petitioners request
judicial notice of the legislative history materials submitted as Exhibit A to
the attached Declaration of Eric C. Foster.

The materials are the proper subject of judicial notice. It is well
settled that appellate courts may take judicial notice of a statute’s legislative
history pursuant to Evidence Code sections 452, 453, 455 and 459. (People
v. Superior Court (1996) 13 Cal.4th 497, 504, fn. 1 [Supreme Court
granting request for judicial notice of bill’s legislative history]; Randi R. v.
Superior Court (1998) 64 Cal. App.4th 67, 72, fn. 3 [Court of Appeal, on
own motion, taking judicial notice of legislative history]; Cal. Rules of
Court, rule 8.252(a}(2)(C).) This includes legislative history supplied by
the Legislative Intent Service, Inc. (Knighten v. Sam’s Parking Valet
(1988) 206 Cal.App.3d 69, 777 fn. 2.) The concurrently-submitted
legislative history materials were obtained from the Internet site for the
Legislative Intent Service, Inc. (See Declaration of Eric C. Foster.)

The materials are relevant to this Petition for Review. As
explained in the attached Declaration of Edward L. Xanders, the
concurrently-submitted legislative history materials are relevant to the
Petitioners’ Petition for Review. (See Cal. Rules of Court, rule

8.252(a)(2)(A), (D).) The materials comprise the Legislative Intent Service,



Inc.’s entire legislative history for former Civil Code sections 2373-2382,
the predecessor statutes to the statutes at issue in the Petition for Review.
Petitioners seek review of a Court of Appeal opinion that rests
entirely on a first-impression interpretation of Civil Code section 2079.13,
subdivision (b). Civil Code section 2079.13, subdivision (b) defines terms
for purposes of Civil Code sections 2079.14 to 2079.24. (See Civ. Code,
§ 2079.13.) These statutes were originally enacted by Assembly Bill No.
1034 in 1986, as Civil Code sections 2373-2382. (See 10A West's Ann.
Civ. Code (Supp. 2014) §§ 2373-2382, historical and statutory notes.) In
1995, those statutes were repealed and re-codified—without change—at
their current location in the Civil Code; they have not been substantively
amended since then. (See 10 West’s Ann. Civ. Code (2010)
§§ 2079.13-2079.24, historical and statutory notes.) Accordingly, the 1986
bill provides the pertinent legislative history for Civil Code section 2079.13.
Because the Court of Appeal’s holding at issue rests on a
construction of Civil Code section 2079.13, these legislative-history
materials will be of assistance to the Court as it considers the issues raised

in the Petition for Review.



These materials were not presented to the trial court. This is the
first time these materials have been submitted to any court in this case.

(See Cal. Rules of Court, rule 8.252(a)(2)(B), (D).)

Dated: May 19, 2014 Respectfully submitted,

KLINEDINST PC
Neil Gunny

GREINES, MARTIN, STEIN & RICHLAND LLP
Kent L. Richland
David E. Hackett
Edward L. Xanders

o Eduard L Xposorr

Edward L. Xanders

Attorneys for Petitioners
Coldwell Banker Residential Brokerage
Company and Chris Cortazzo



DECLARATION OF EDWARD L. XANDERS

I, Edward L. Xanders, declare:

1. I am an attorney licensed to practice law in the state of
California and a partner in the law firm of Greines, Martin, Stein &
Richland LLP. The firm represents petitioners Coldwell Banker Residential
Brokerage Company and Chris Cortazzo. Kent Richland and I are the
attorneys primarily responsible for preparing their Petition for Review.

2. The legislative history materials concurrently submitted as
Exhibit A to the Declaration of Eric C. Foster are relevant to the issues
addressed in the Petition for Review and the Court of Appeal’s opinion
below. In its opinion, the Court of Appeal interpreted and applied the
language of Civil Code section 2079.13, subdivision (b). That statute is
part of a set of statutes addressing disclosure of residential real estate
agency relationships. (See Civ. Code, §§ 2079.13 to 2079.24.) The
submitted legislative history materials regard former Civil Code sections
2373-2382, enacted in 1986. In 1995, those statutes were repealed and
re-codified—without change—as Civil Code sections 2079.13 to 2079.24;
they have not been substantively amended since that time. The legislative
history materials will therefore be of assistance to the Court as it considers

the issues raised in the Petition for Review.



3. This request for judicial notice is made in good faith.
I declare under penalty of perjury under the laws of the state of
California that the foregoing is true and correct, and that this Declaration

was executed on May 19, 2014, at Los Angeles, California.

Edward L. Xanders




DECLARATION OF ERIC C. FOSTER

I, Eric C. Foster, declare:

1. I am an attorney licensed to practice law in the state of
California and an employee of the law firm of Greines, Martin, Stein &
Richland LLP. The firm represents petitioners Coldwell Banker Residential
Brokerage Company and Chris Cortazzo.

2. On April 18, 2014, I accessed the Internet site of the
Legislative Intent Service, Inc., located at http.//www .legintent.com. I then
obtained all of the materials at that Internet site that are related to Assembly
Bill No. 1034, the 1986 legislation enacting former Civil Code sections
2373-2382. Attached hereto as Exhibit A is a true and correct copy of all of
the materials that I obtained.

3. This request for judicial notice is made in good faith.

I declare under penalty of perjury under the laws of the state of
California that the foregoing is true and correct and that this Declaration

was executed on May 19, 2014, at Los Angeles, California.




No. S

IN THE SUPREME COURT
OF THE STATE OF CALIFORNIA

HIROSHI HORIIKE,
Plaintiff and Appellant,
'

COLDWELL BANKER RESIDENTIAL
BROKERAGE COMPANY, a California
Corporation, and CHRIS CORTAZZO,
an individual,

Petitioners, Defendants and
Respondents.

B246606

(Los Angeles County Super.
Ct. No. SC110477)

California Court of Appeal, Second Appellate District, Division Five
Case No. B246606
Los Angeles Superior Court Case No. SC110477
Honorable John H. Reid

[PROPOSED] ORDER

Good cause appearing, the Petitioners’ Request for Judicial Notice is

granted.

DATED:

, Justice




ExXHIBIT “A”
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1986 REG. SESSION 845 CHAPTER 785

CHAPTER 785
(Assembly Bill No. 1034)

An act to amend Section 1717 of, and to add Article 2.5 (commencing with
Section 2373) 1o Chapter 2 of Title 9 of Part 4 of Division 3 of, the Civil Code,
relating to civil law.

[Approved by Governor September 14, 1986. Filed with Secretary of State September 15, 1986.]

LEGISLATIVE COUNSEL'S DIGEST

AB 1034, Connelly. Contracts: attorney’s fees and costs: real estate agency.

(1) Existing law provides that in an action on a contract, if the contract provides
for an award of attorney's fees and costs to a party, then the prevailing party shall
be entitled to attorney’s fees and costs. Existing law provides that if a defendant
alleges that he or she has tendered the full amount due and deposits in the court
that amount and the allegation is found true, then the defendant shall be deemed to
be a prevailing party. :

This bill would permit a court to order the deposit of that amount in an insured,
interest-bearing account, as specified.

(2) Nothing in existing law requires real estate licensees to make general informa-
tional disclosures concerning agency relationships in real estate or mobilehome
transactions.

This bill would, on and after January 1, 1988, require persons acting as listing
and selling agents, as defined, to provide sellers and buyers with a disclosure form,
as prescribed, containing general information on agency relationships in specified
residential real property transactions. These requirements would be applicable to
transactions involving sale or exchange of certain estates of inheritance or perpetual
estates, life estates, and leaseholds exceeding one year’s duration in residential real
property constituting or improved with 1 to 4 dwelling units or involving sale or
exchange of mobilehomes through a real estate licensee.

(3) Nothing in existing law requires the contract of the parties to these transac-
tions to contain any acknowledgment concerning the role of real estate licensees in
the transaction.

This bill, on and after January 1, 1988, would require contracts in these
transactions to specify (a) whether the listing agent represents the sellet exclusively
or both the buyer and seller and (b) whether the selling agent represents the buyer
exclusively, the seller exclusively, or both the buyer and seller.

(4) Under existing law, the relation of principal and agent may be created
without any payment or other consideration.

This bill would specify, with respect to transactions covered by the bill, that
neither the payment of compensation nor the obligation of a buyer or seller to pay
compensation to a real estate agent is necessarily determinative of a particular
agency relationship. The bill would specify that associate real estate licensees are
agents of the real estate agent and when an associate real estate licensee owes a duty
to any principal or to any buyer or seller who is not a principal, that duty is
equivalent to the duty owed to that party by the broker for whom the associate
licensee functions.

These provisions of the bill would become operative January 1, 1988.

(5) Under existing judicial decisions, a real estate broker must refrain from dual
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representation in a sales transaction unless the agent obtains the consent of both
principals after full disclosure. Existing judicial decisions have also stated the rule
that such a dual agency relationship is permitted with the full knowledge and
consent of the parties. :

This bill would, with respect to transactions covered by the bill, expressly
preclude such a dual agent from disclosing specified price information to the other
party to the transaction without consent, but would not affect existing law as to
disclosure of other confidential information. The bill would specify that a listing
agent is not a dual agent solely by reason of being the selling agent, and would
expressly preclude a listing agent from acting as an agent for the buyer only. The
bill would also permit real estate brokers to enter into forms of agency relationships
not either described or prohibited by the bill if certain disclosures are made.

These provisions of the bill would become operative January 1, 1988.

(6) Under existing law, an agency relationship may be created and powers
conferred upon an agent by precedent authorization or subsequent ratification.
Existing law requires any agreement to pay a real estate broker a commission for
procuring a buyer or seller of real estate or for procuring a lessor or lessee, where
the lease is for longer than a year, to be in writing. Under existing law, with certain
exceptions, such a contract can only be modified by written agreement of the
parties.

This bill, on and after January 1, 1988, would, with respect to transactions
covered by the bill, specifically authorize contracts between principal and agent to
be modified to change the agency relationship, before performance of the act that is
the object of the agency, by the wriiten consent of the parties to the agency
relationship.

(7) Existing law imposes varions obligations upon agents in general and real
estate licensees in particular. ‘

This bill would specify that it shall not be construed to diminish any duty of
disclosure owed by real estate agents and their subagents, associate licensees, and
employees to buyers and sellers or to relieve them of liability for conduct in
connection with acts governed by the bill or breaches of fiduciary duty or of any
duty of disclosure.

The people of the State of California do enact as follows:

SECTION 1. Section 1717 of the Civil Code is amended to read:

§ 1717. (a) In any action on a contract, where the contract specifically provides
that attorney’s fees and costs, which are incurred to enforce the provisions of that
contract, shall be awarded either to one of the parties or to the prevailing party,
then the party who is determined to be the prevailing party, whether he or she is
the party specified in the contract or not, shall be entitled to reasonable attorney’s
fees in addition to costs and necessary disbursements.

Where a contract provides for attorney’s fees, as set forth above, such provision
shall be construed as applying to the entire contract, unless each party was
represented by counsel in the negotiation and execution of the contract, and the fact
of that representation is specified in the contract.

Reasonable attorney’s fees shall be fixed by the court, upon notice and motion by
a party, and shall be an element of the costs of suit,

Attorney’s fees provided for by this section shall not be subject to waiver by the
parties to any contract which is entered into after the effective date of this section.
Any provision in any such contract which provides for a waiver of attorney’s fees is
void.

(b) (1) The court, upon notice and motion by a party, shall determine who is the
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SE
prevailing party, whether or not the suit proceeds to final judgment. Except as
provided in paragraph (2), the prevailing party shall be the party who is entitled to
recover costs of suit.

(2) Where an action has been voluntarily dismissed or dismissed pursuant to a
settlement of the case, there shall be no prevailing party for purposes of this section.

Where the defendant alleges in his or her answer that he or she tendered to the
plaintiff the full amount to which he or she was entitled, and thereupon deposits in
court for the plaintiff, the amount so tendered, and the allegation is found to be
true, then the defendant is deemed to be a prevailing party within the meaning of
this section.

Where a deposit has been made pursuant to this section, the court shall, on the
application of any party to the action, order the deposit to be invested in an
insured, interest-bearing account. Interest on the amount shall be allocated to the
parties in the same proportion as the original funds are allocated.

SEC. 2. Article 2.5 (commencing with Section 2373) is added to Chapter 2 of
Title 9 of Part 4 of Division 3 of the Civil Code, to read: X

ARTICLE 2.5
Agency Relationships in Residential Real Property Transactions

§ 2373. As used in this article, the following terms have the following meanings

(a) "“Agent” means a person acting under provnsmns of this title in a real
property transaction, and includes a person who is licensed as a real estate broker
under Chapter 3 (commencing with Section 10130) of Part 1 of Division 4 of the
Business and Professions Code, and under whose license a listing is executed or an
offer to purchase is obtained.

(b) “‘Associate licensee” means a person who is licensed as a real estate broker or
salesperson under Chapter 3 (commencing with Section 10130) of Part 1 of Division
4 of the Business and Professions Code and who is either licensed under a broker or
has entered into a written contract with a broker to act as the broker’s agent in
connection with acts requiring a real estate license and to function under the
broker’s supervision in the capacity of an associate licensee.

The agent in the real property transaction bears responsibility for his or her
associate licensees who perform as agents of the agent. When an associate licensee
owes a duty to any principal, or to any buyer or seller who is not a principal, in a
real property transaction, that duty is equivalent to the duty owed to that party by
the broker for whom the associate licensee functions. ;

(c) “Buyer” means a transferee in a real property transaction, and includes a
person who executes an offer to purchase real property from a seller through an
agent, or who seeks the services of an agent in more than a casual, transitory, or
preliminary manner, with the object of entering into a real property transaction.
‘“Buyer” includes vendee or lessee.

(d) “Dual agent” means an agent acting, either directly or through an associate
licensee, as agent for both the seller and the buyer in a real property transaction.

(e) “Listing agreement” means a contract between an owner of real property and
an agent, by which the agent has been authorized to sell the real property or to find
or obtain a buyer.

(f) “Listing agent” means a person who has obtained a listing of real property to
act as an agent for compensation.

(g) “Listing price” is the amount expressed in dollars specified in the listing for
which the seller is willing to sell the real property through the listing agent.

(h) “Offering price” is the amount expressed in dollars specified in an offer to
purchase for which the buyer is willing to buy the real property. :

(i) "Offer to purchase” means a written contract executed by a buyer acting
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through a selling agent which becomes the contract for the sale of the real property
upon acceptance by the seller,

(i) “Real property” means any estate specified by subdivision (1) or (2) of Section
761 in property which constitutes or is improved with one to four dwelling units,
any leasehold in this type of property exceeding one year's duration, and mobile-
homes, when offered for sale or sold through an agent pursuant to the authority
contained in Section 10131.6 of the Business and Professions Code.

(k) “Real property transaction’ means a transaction for the sale of real property
in which an agent is employed by one or more of the principals to act in that
transaction, and includes a listing or an offer to purchase.

(D “Sell,” ‘*‘sale,” or “sold” refers to a transaction for the transfer of real
property from the seller to the buyer, and includes exchanges of real property
between the seller and buyer, transactions for the creation of a real property sales
contract within the meaning of Section 2985, and transactions for the creation of a
leasehold exceeding one year's duration.

(m) “‘Seller” means the transferor in a real property transaction, and includes an
owner who lists real property with an agent, whether or not a transfer results, or
who receives an offer to purchase real property of which he or she is the owner
from an agent on behalf of another. “Seller” includes both a vendor and a lessor.

(n) “Selling agent” means a listing agent who acts alone, or an agent who acts in
cooperation with a listing agent, and who sells or finds and obtains a buyer for the
real property, or an agent who locates property for a buyer or who finds a buyer for
a property for which no listing exists and presents an offer to purchase to the seller.

(a) “Subagent” means a person to whom an agent delegates agency powers as
provided in Article 5 (commencing with Section 2349) of Chapter 1. However,
*subagent” does not include an associate licensee who is acting under the supervi-
sion of an agent in a real property transaction.

§ 2374. Listing agents and selling agents shall provide the seller and buyet ina
real property transaction with a copy of the disclosure form specified in Section
2375, and, except as provided in subdivision (c), shall obtain a sngned acknowledg-
ment of receipt from that seller or buyer, except as provided in this section or
Section 2374.5, as follows:

(a) The listing agent, if any, shall provide the disclosure form to the seller prior
to entering into the listing agreement.

(b) The selling agent shall provide the disclosure form to the seller as soon as
practicable prior to presenting the seller with an offer to purchase, unless the selling
agent previously provided the seller with a copy of the disclosure form pursuant to
subdivision (a).

(c) Where the selling agent does not deal on a face-to-face basis with the seller,
the disclosure form prepared by the selling agent may be furnished to the seller (and
acknowledgment of receipt obtained for the selling agent from the seller) by the
listing agent, or the selling agent may deliver the disclosure form by certified mail
addressed to the seller at his or her last known address, in which case no signed
acknowledgment of receipt is required.

(d) The selling agent shall provide the disclosure form to the buyer as soon as
practicable prior to execution of the buyer’s offer to purchase, except that if the
offer to purchase is not prepared by the selling agent, the selling agent shall present
the disclosure form to the buyer not later than the next business day after the
selling agent receives the offer to purchase from the buyer.

§ 2374.5. In any circumstance in which the seller or buyer refuses to sign an
acknowledgment of receipt pursuant to Section 2374, the agent, or an associate
licensee acting for an agent, shall set forth, sign, and date a written declaration of

the facts of the refusal
RJN18
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§ 2375. The disclosure form required by Section 2374 shall have this article,
excluding this section, printed on the back and on the front of the disclosure form
the following shall appear:

DISCLOSURE REGARDING
REAL ESTATE AGENCY RELATIONSHIP

(As required by the Civil Code)

When you enter into a discussion with a real estate agent regarding a real estate
transaction, you should from the outset understand what type of agency relationship
or representation you wish to have with the agent in the transaction.

SELLER’S AGENT

A Seller’s agent under a listing agreement with the Seller acts as the agent for the
Seller only. A Seller’s agent or a subagent of that agent has the following affirmative
obligations:

To the Seller:

(a) A fiduciary duty of utmost care, integrity, honesty, and loyalty in dealings
with the Seller.

To the Buyer and the Seller:

(a) Diligent exercise of reasonable skill and care in performance of the agent’s
duties.

(b) A duty of honest and fair dealing and good faith.

(c) A duty to disclose all facts known to the agent materially affecting the value
or desirability of the property that are not known to, or within the diligent attention
and observation of, the parties.

An agent is not obligated to reveal to either party any confidential information
obtained from the other party which does not involve the affirmative duties set forth
above.

BUYER'S AGENT

A selling agent can, with a Buyer's consent, agree to act as agent for the Buyer
only. In these sntuations, the agent is not the Seller’s agent, even if by agreement the
agent may receive compensation for services rendered, either in full or in part from
the Seller. An agcnt acting only for a Buyer has the following affirmative obliga-
tions:

To the Buyer:

(a) A fiduciary duty of utmost care, integrity, honesty, and loyalty in dealings

with the Buyer.

* To the Buyer and the Seller:

(a) Diligent exercise of reasonable skill and care in performance of the agent's
duties.

(b) A duty of honest and fair dealing and good faith,

(c) A duty to disclose all facts known to the agent materially affecting the value
or desirability of the property that are not known to, or within the diligent attention
and observation of, the parties. An agent is not obligated to reveal to either party
any confidential information obtained from the other party which does not involve
the affirmative duties set forth above.

AGENT REPRESENTING BOTH SELLER AND BUYER

A real estate agent, either acting directly or through one or more associate
licensees, can legally be the agent of both the Seller and the Buyer in a transaction,
but only with the knowledge and consent of both the Seller and the Buyer.
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In a dual agency situation, the agent has the following affirmative obligations to
both the Seller and the Buyer:

(a) A fiduciary duty of utmost care, integrity, honesty and loyalty in the dealings
with either Seller or the Buyer.

(b) Other duties to the Seller and the Buyer as stated above in their respective
sections.

In representing both Seller and Buyer, the agent may not, without the express
permission of the respective party, disclose to the other party that the Seller will
accept a price less than the listing price or that the Buyer will pay a price greater
than the price offered.

The above duties of the agent in a real estate transaction do not relieve a Seller or
Buyer from the responsibility to protect their own interests. You should carefully
read all agreements to assure that they adequately express your understanding of
the transaction. A real estate agent is a person qualified to advise about real estate.
If legal or tax advice is desired, consult a competent professional.

Throughout your real property transaction you may receive more than one
disclosure form, depending upon the number of agents assisting in the transaction.
The law requires each agent with whom you have more than a casual relationship
to present you with this disclosure form. You should read its contents each time it
is presented to you, considering the relationship between you and the real estate
agent in your specific transaction.

This disclosure form includes the provisions of Article 2.5 (commencing with
Section 2373) of Chapter 2 of Title 9 of Part 4 of Division 3 of Civil Code set forth
on the reverse hereof. Read it carefully.

Agent Buyer/Seller (date)
(Signature)

Associate Licensee (date) Buyer/Seller (date)
(Signature) (Signature)

§ 2375.5. (a) As soon as practicable, the sellmg agent shall disclose to the buyer
and seller whether the selling agent is acting in the real property traSaction
exclusively as the buyer's agent, exclusively as the seller’s agent, or as a dual agent
representing both the buyer and the seller and this relationship shall be confirmed in
the contract to purchase and sell real property or in a separate writing executed or
acknowledged by the seller, the buyer, and the selling agent prior to or coincident
with execution of that contract by the buyer and the seller, respectively.

(b) As soon as practlcable, the hstmg agent shall disclose to the seller whether
the listing agent is acting in the real property transaction exclusively as the seller’s
agent, or as a dual agent representing both the buyer and seller and this relationship
shall be confirmed in the contract to purchase and sell real property or in a separate
writing executed or acknowledged by the seller and the listing agent prior to or
coincident with the execution of that contract by the seller.

(c¢) The confirmation required by subdivisions (a) and (b) shall be in the following
form:

is the agent of (check one:

(Name of Listing Agent)

[ ] the seller exclusively; or

[ ] both the buyer and seller.

is the agent of (check one:

(Name of Selling Agent if not
the same as the Listing Agent)
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SEC.3
[ ] the buyer exclusively; or
[ ] the seller exclusively; or
[ ] both the buyer and seller.

(d) The disclosures and confirmation required by this section shall be in addition
to the disclosure required by Section 2374.

§ 2376. No selling agent in a real property transaction may act as an agent for
the buyer only, when the selling agent is also acting as the listing agent in the
transaction.

§ 2377. The payment of compensation or the obligation to pay compensation to
an agent by the seller or buyer is not necessarily determinative of a particular
agency relationship between an agent and the seller or buyer. A listing agent and a
selling agent may agree to share any compensation or commission paid, or any right
to any compensation or commission for which an obligation arises as the result of a
real estate transaction, and the terms of any such agreement shall not necessarily be
determinative of a particular relationship.

§ 2378. Nothing in this article prevents an agent from selecting, as a condition of
the agent’s employment, a specific form of agency relationship not specifically
prohibited by this article if the requirements of Section 2374 and Section 2375.5 are
complied with.

§ 2379. A dual agent shall not disclose to the buyer that the seller is willing to
sell the property at a price less than the listing price, without the express written
consent of the seller. A dual agent shall not disclose to the seller that the buyer is
willing to pay a price greater than the offering price, without the express written
consent of the buyer.

This section does not alter in any way the duty or responsibility of a dual agent
to any principal with respect to confidential information other than price.

§ 2380. Nothing in this article precludes a listing agent from also being a selling
agent, and the combination of these functions in one agent does not, of itself, make
that agent a dual agent. '

§ 2381. A contract between the principal and agent may be modified or altered to
change the agency relationship at any time before the performance of the act which
is the object of the agency with the written consent of the parties to the agency
relationship. .

§ 2382. Nothing in this article shall be construed to either diminish the duty of
disclosure owed buyers and sellers by agents and their associate licensees, subagents,
and employees or to relieve agents and their associate licensees, subagents, and
employees from liability for their conduct in connection with acts governed by this
article or for any breach of a fiduciary duty or a duty of disclosure.

SEC. 3. The Legislature finds that it is desirable to, and that by enactment of
Section 2 of this act that it intends to, do the following:

(a) Further the education of consumers on the existence of various types of
agency relationships which may occur in residential real property transactions
covered by this act. @ -

(b) Require disclosure to the parties by the agent or agents of the various types
of agency relationships which may occur in residential real property transactions
covered by this act in a manner which explains in simple, comprehensible, and
nontechnical terms, the elements of these relationships.

(c) Afford protection to consumers involved in residential real property transac-
tions covered by this act by requiring the disclosure set forth in this act.

(d) Require uniformity of this disclosure as a means of clarifying consumer
understanding of these terms, usages, and relationships.
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(e) Make clear that associate real estate licensees act as agents of brokers under
whom they are licensed and who, in turn, are agents of buyers, sellers, or buyers
and sellers in residential real property transactions covered by this act. However, by
this enactment, the Legislature does not intend to diminish any liability to buyers
and sellers which may exist for tortious conduct in connection with these .real
property transactions.

(f) Provide an explicit basis for maintaining the confidentiality of price informa-
tion provided by the consumer to a dual agent in a residential real property
transaction covered by this act and an explicit method for modifying that confiden-
tiality, while at the same time retaining without change the existing law with respect
to confidentiality of other information. ‘

(g) Delay the requirements of this act until January 1, 1988, in order to provide
sufficient time to familiarize consumers and agents with the provisions of this act.

Section 2 of this act shall not be construed to create any new legal duty prior to
January 1, 1988.

SEC. 4. The provisions of Sections 2 and 3 of this act shall become operative on
January 1, 1988,

EXPLANATORY NOTES CH 785:

CC § 1717. (1) Deleted the comma after “deposits in court” in the third paragraph; and (2) added the
last paragraph.
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B. No. 1034—Connelly and Grisham.

An act to amend Section 1717 of, and to add Article 2.5 (commencing with
Section 2373) to Chapter 2 of Title 9 of Part 4 of Division 3 of, the Civil Code,
relating to civil law.

1985
Feb. 27-—Read first time. To print.
Feb. 28—aromhplrlin§er. May %e heard in committee March 30. (Corrected
arch 11.

Mar. 12—Referred to Com. on JUD.

May 7~—In t%onunittee: Set, first hearing. Hearing canceled at the request of
author. ’

1986

Jan. 7—From committee chairman, with author’s amendments: Amend, and
re-refer to Com. on JUD. Read second time and amended.

}an. 8—Re-referred to Com. on JUD.

an. 15—From committee: Do pass. To Consent Calendar. (January 14).

Jan. 16—Read second time. To Consent Calendar.

Jan. 23-—Action rescinded whereby on January 15 committee report was
received, whereby on Jan 16 bill was read a second time and
ordered to Consent Calendar. From committee: Amend, and do pass
as amended. To Consent Calendar. (Jan 14). Read second time
and amended. Ordered returned to second reading.

an. 27—Read second time. To Consent Calendar.
an. 29—Read third time, grassed, and to Senate. (Ayes 72. Noes 0. Page 5422.)
an. 29—In Senate. Read first time. To Com. on RLS. for assignment.

Feb, 6-—Referred to Com. on JUD.

May 14—From committee: Do pass. To Consent Calendar,

May 15—Read second time, To Consent Calendar.

May 19—From Consent Calendar. To third reading.

June 5—To inactive file on motion of Senator Dills.

Aug, 11—From inactive file. To second reading.

Aug. 12—Read second time. To third reading.

Aug. 14—Read third time, amended, and returned to third reading.

Aug. lg—'l;defﬁd)thkd time, passed, and to Assembly. (Ayes 31. Noes 0. Page

Aug. 20—In Assembly. Concurrence in Senate amendments pending.
Ordered to ial Consent Calendar.

Aug. 25—Senate amendments concurred in. To enrollment. (Ayes 80. Noes 0.
Page 9425.)

Sept. 2—Enrolled and to the Governor at 3 p.m.

Sept. 14—Approved by the Governor.

Sept. 1 aptered by Secretary of State - Chapter 785, Statutes of 1986.

B. No. 1035—Alatorre.

An act to amend Sections 488.5 and 557.5 of the Insurance Code, relating to
insurance.

1985

Feb.,
Feb.
Mar.

27—Read first time. To print.
28—From printer. May be heard in committee March 30.
12—Referred to Com. on FIN, & INS.

1986

Jan.

30—From committee: Filed with the Chief Clerk pursuant to Joint Rule
56. Died pursuant to Art. IV, Sec. 10(a) of the Constitution.
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Date of Fearing: May 7, 1985 AB 1034
ASSFNELY COMMITIEE CN JUDICIARY
ELTHU M, HARRIS, Chairman

AR 1034 (Grisham) - As Introduced: February 27, 1985
SUBJECT: This bill permits a defendant in an action on a contract to deposit
the alleged amount due in an interest bearing account instead of in court.
DIGEST
Existing law provides that, in an action on a ccntract, a deferdant who alleges
that he or she has tendered the full amount due to the plaintiff and deposits
that armount with the court is deemed to be the prevailing party for purposes of
an award of costs or attcrneys' fees if the allegation proves true.
This bill permits a deferdant’'s Gepesit of an alleged full amount due to a
plaintiff to be in an interest-bearing account in a bank or savings ard loen
asscciation instead of in court.

FISCAL EFFECT

COMENTS
Support Opposition
R. lLeBov LIS-3a AB 1034
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Date of Hearing: dJanuary 14, 1986 AB 1034

ASSEMBLY COMMITTEE ON JUDICIARY
ELIHU M. HARRIS, Chairman

AB 1034 (6risham) - As Amended: January 7, 1986
(Analysis reflects amendments to be
offered in Committee)

SUBJECT: This bill establishes a procedure for a court to order deposits made
on contract actions to be invested in interest-bearing accounts.

DIGEST

Existing law (Civil Code Section 1717) provides that, in an action on a
cantract, a defendant who alleges that he or she has tendered the full amount
due to the plaintiff and deposits that amount with the court is deemed to be the
prevailing party for purposes of an award of costs or attorneys' fees if the
allegation proves true,

This bill provides that where a deposit has been made pursuant to Civil Code
Section 1717, the court shall upon any party's application, order it to be
invested in an insured interest-bearing account with the interest to be
allocated in the same proportion as are the original funds.

FISCAL EFFECT

None

COMMENTS

The Conference of Delegates of the State Bar of California is the source of this
bi11. The Conference argues that this bill will prevent loss of income by
defendants who tender what they allege is the amount due on contracts which are
the subject of an action against them. Existing law permits such defendants to
be awarded attorneys' fees as the prevailing party if they prove that their
tender is the full amount due.

Support Opposition
Unknown Unknown
R. LeBov AB 1034
445-4560
LIS-3b

RJIN26

(800) 666-1917

u% 7 LEGISLATIVE INTENT SERVICE
2unr?



R MLSRSES. T 4 @ ne® W T o

PLEASE RETURN IMMEDIATELY

ASSEMBLY COMMITTEE ON JUDICIARY
6031 State Capitol

Work Sheet

RE: Bill No. Q 5!&34—'%/’;/44/‘)

Please complete this form and return it to the Assembly Committee
on Judiciary as soon as possible.

1. Origin of the bill:
(a) What is the source of the bill? (What person,
organization or governmental entity, if any, requested
. .
introduction?) The State Bar of California

(b) Has a similar bill been before either this or a previous
session of the Legislature? 1If so, please identify the
Session, bill number and disposition of the bill.

NO

(c) Has there been an interim committee repcrt on the bill?
If so, please identify the report.

NO

2. Problem or deficiency in the present law which the bill seeks
to remedy: 7, ostablish an alternative means of despositing for a

(800) 666-1917
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defendent that is less burdensome on the -Court system. Also, the:b

de fendent could earn interest on the monies being set aside for ﬁﬂ;

attorney's fees, less prevent loss of income by parties whose fuﬂﬁs

i i invested.
Pf§§§g1é¥%§§ylé§pfgspg fééﬁb%Zcigrggng material in

explanation of the bill, or state where such material is
available for reference by the committee staff and letters of
support or opposition,

4. Hearing:

{a) Approximate amount of time necessary for hearing.

ten minutes at the most
(b) Preference for date of hearing.

(c) Names of witnesses to testify at the hearing.
Terry Flanigan, State Bar
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RESOLUTION 2-25-84

DIGEST .
Attorneys' Fees: Deposit of Offered Settlement Monies in Interest Bearing Account

Amends Civil Code section 1717 to provide that the defendant may deposit into an
interest-bearing account, in lieu of depositing with the court, the full amount to which the
plaintiff is entitled, so as to be deemed the prevailing party.

RESOLUTIONS COMMITTEE REPORT
Recommend APPROVE IN PRINCIPLE (With Recommended Amendments)

Reasons:

The resolution provides that a defendant may, after tendering the amount owed the
plaintiff, deposit it in an interest-bearing account in lieu of depositing it with the
court. This would establish an alternative means of depositing funds which is less
burdensome on the court. Presently, the court does not provide for interest on sums
deposited. The proposal would prevent loss of income by parties whose funds could
otherwise be more profitably invested.

However, the resolution is deficient in that it fails to specify the manner in which
title to the deposit will be determined and the manner of notice to the parties or
institutions qualified to receive the deposit. These deficiencies can be remedied by
adding pursuant to the procedure provided in Civil Code section 1500, following
fs ccount® on line 34.
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SECTION/COMMITTEE REPORTS

COMMITTEE ON ADMINISTRATION OF JUSTICE
Recommend DISAPPROVE

Reasons:

The Committee on Administration of Justice supports the concept of the proposed resolution.
However, the resolution does not contain any guidelines with respect to the interest-bearing
account. For example, to what extent may the defendant unilaterally withdraw the funds, and
to what extent does the court have control over the disposition of the funds in the
interest-bearing account?

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that
legislation be sponsored to amend Section 1717 of the Civil Code
to read as follows:

1l §1717 :

2 (a) In any action on a contract, where the contract spe-
3 cifically provides that attorney's fees and costs, which are
4 incurred to enforce.the provisions of that contract, shall be
5 awarded either to one of the parties or to the prevailing
6 party, then the party who is determined to be the prevailing
7 party, whether he or she is the party specified in the con-
8 tract or not, shall be entitled to reasonable attorney's fees
9 in addition to costs and necessary disbursements.

10 Where a contract provides for attorney's fees, as set
11 forth above, such provision shall be construed as applying to
12 the entire contract, unless each party was represented by
13 counsel in the negotiation and execution of the conthjﬁ,zénd
1984 CONFERENCE 2-25a-84 ‘
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14 the fact of that representation is specified in the contract.
15 Reasonable attorney's fees shall be fixed by the court,
16 upon notice and motion by a party, and shall be an element of
17 the costs of suit,

i8 Attorney's fees provided for by this section shall not
19 be subject to waiver by the parties to any contract which is
20 entered into after the effective date of this section. Any
21 provision in any such contract which provides for a waiver of
22 attorney's fees is void.

23 {(b) (1) The Court, upon notice and motion by a party,
24 shall determine who is the prevailing party, whether or not
25 the suit proceeds to final judgment. Except as provided in
26 paragraph (2), the prevailing party shall be the party who is
27 entitled to recover costs of suit.

28 {(2) Where an action has been voluntarily dismissed or
29 dismissed pursuant to a settlement of the case, there shall
30 be no prevailing party for purposes of this section.

31 Where the defendant alleges in his or her answer that he
32 or she tendered to the plaintiff the full amount to which he
33 or she was entitled, and thereupon deposits in court, or in
34 an interest-bearing account, for the plaintiff, the amount so
35 tendered, and the allegation is found to be true, then the
36 defendant is deemed to be a prevailing party within the
37 meaning of this section.

(Proposed new language underlined.)
PROPONENT Orange County Bar Association

STATEMENT OF REASONS

Present law permits a losing defendant to still be dJdeemed the
*prevailing party” under Civil Code §1717 if he or she has
tendered to plaintiff the full amount to which he or she is
entitled, and then deposits that amount in court £or the
plaintiff. However, present law provides no mechanism for the
money to be deposited, instead, in a commercial interest-bearing
account, It will be of advantage to the litigants to provide such
a mechanism because deposited money could earn a higher interest
rate than it might while deposited with the court. Such a
mechanism will also be of advantage to the court by relieving the
judicial system of the necessity to receive, account for, and pay
out deposited money, and the burden of special motions to put
court-deposited money in an interest-bearing account.

This proposed amendment does not affect any other law, statute or
rule.

AUTHOR AND/OR PERMANENT CONTACT: Garvin F. Shallenberger (714)
641-5100

RESPONSIBLE FLOOR DELEGATE: Garvin F. Shallenberger
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ICE OF, THE GOVERNOR RELEASE: Immediate
ramento, CA 95814

in Brett, Deputy Press Secretary $722
na Lipper, Assistant Press Secretary
/445-4571 . 9/16//86

, : rorge Deukmejian has signed the following bills:

aB 1034 JVConnelly, D-Sacramento. Requires specified wriffif,iff;:>
4 disclosurgs/to be made by real estate licensees.

AB 1103 - Bradley, R-Escondido. Modifies rules regarding membership
the Building Safety Board.

aB 1234 - McAlister, D-Fremont. Modifies the Unemployment Insurance
e.

AB 1814 - O'Connell, D-Carpinteria. Modifies the authorization of
Department of Parks and Recreation.

AB 1887 - Chacon, D-San Diego. Reguires the Student Aid Commission
convene a task force to study the feasibility of advancing financial

(800) 666-1917

AB 1985 -~ N. Waters, D-Plymouth. Increases responsibilities of the
icial Council regarding reports on sexual abuse cases.

AB 2461 - Condit, D-Ceres. Modifies the registry practices of In-
e Supportive Services.

AB 2595 - Robinson, D-Garden Grove. Expands the investment
hority of local agencies.

AR 2604 - Bradley, R-Escondido. Aids law enforcement agencies in
. detection and recovery of stolen property offered for sale at swap
te.

AR 2625 - McAlister, D-Fremont. Makes changes in provisions

/  LEGISLATIVE INTENT SERVICE

atlng gg_nnnnggggg;transfer of propert D

e r——— -
\&Bﬂﬁ— McAlister, D-Fremont. Makes a comprehensive revision of ‘:3:
ifornia trust law. ‘

AB 2680 - Moore, D-Los Angeles. -Prohibits the Public Utilities
mission from issuing a certificate to operate a common carrier under
«cific circumstances.

AB 2704 - Molina, D-Los Angeles. Provides that a county may provide
e management services for children with serious emotional
‘turbances.

AB 2706 - Bader, R-Pomona. Requires the Debt Advisory Commission to
mit a report to the Legislature and the Governor. RJN 30

AB 2715 - Frazee, R-Carlsbad. Revises provisions defining -4
wcedures for the disposal and disposition of exhibits used in judicial

-
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9/16/86
Page Two

AB 21671 - Lancaster, R-Covina. Increases the maximum length for a
yination of vehicles designed to transport motor vehicles.

AB 2716 - Bane, D-Tarzana. Increases authorization of the Southern
fornia Rapid Transit District.

AB 2782 - D. Brown, R-Signal Hill. Modifies requirements of the
irtment of Motor Vehicles. .

aB 2838 - D. Brown, R-Signal Hill. Revises the procedures under the
sonal Income Tax and Bank and Corporation Tax Laws.

AB 2886 - Isenberg, D-Sacramento. Increases the mill rate for bar
ytage in or out of the San Francisco Bay.

AB 2950 - Klehs, D-San Leandro. Makes it either a misdemeanor or a
»ny to discharge a laser at an aircraft, whether in motion or in
sht, while occupied.

AB 2963 - Kelley, R-Hemet. Modifies provisions of the Desert Water
1CY .

aB 2964 - Kelley, R-Hemet. Gives the Department of Food and
icultuce a method of coping with regulatory overflow situations.

AB 3007 - Seastrand, R-Salinas. Authorizes the Department of Parks
Recreation to accept a credit card as a method of payment for fees
lected through the department's reservation system.

AB_3009 - Grisham, R-Norwalk. Revises the description of one of the
jects on State Highway Route 91 in Los Angeles County.

AB 3025 - Floyd, D-Hawthorne. Modifies current law regarding the
£ alcoholic beverages under specified circumstances.

,/ LEGISLATIVE INTENT SERVICE
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AB 3066 — Frizzelle, R-Huntington Beach. Closes a loophole in the S
that will make reporting a false crime a misdemeanor. ‘:-'-E

AR 3071 - Peace, D-Chula Vista. Modifies the hazardous material "
ver's certificate requirement as it relates to agricultural
rations.

AB 3083 - Costa, D-Fresno. Stipulates requirements of an applicant
hydroelectric generating facilities.

AB 3092 - O'Connell, D-Carpinteria. Reorganizes and clarifies
tain statutory provisions relating to the interdistrict attendance of
jents. :

AB_3098 - Jones, R-Fresno. Amends the California Seed Law.

AB 3115 -~ Wright, R-Simi valley. Modifies the authority of the
ector of Food and Agriculture. RJN31 AP-S
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BILL NUMBER: AB 1034 REFER TO: Judiciary

FISCAL COMﬂITTEE:‘NO AUTHOR: Alatorre

URGENCY: No DATE REFERRED: March 11, 1985
RELATING TO: CONTRACTS: ATTORNEY'S FEES,

An act to amend Section 1717 of the Civil Code, relating to attorney’s
fees and costs.

LEGISLATIVE COUNSEL'S DIGEST
AR 1034, as introduced, Alatorre. Contracts: attorney's fees.

Existing law provides that in an action on a contract, if the contract
provides for an award of attorney's fees to a party, then the prevailing
party shall be entitled to attorney's fees. Existing law provides that if a
defendant alleges that he or she has tendered the full amount due and
deposits in the court that amount, then the defendant shall be deemed to be
a prevailing party.

This bill would also permit the deposit of that amount in an
interest-bearing account.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

STAFF COMMENTS:

AB 1034

RJN32
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AB 1034

ASSEMBLY THIRD READING
AB 1034 (Grisham) - As Amended: January , 1986

ASSEMBLY ACTIONS:

COMMITTEE JUD, VOTE 9-0 COMMITTEE VOTE
(Consent Cailendar)

Ayes: Ayes:

Nays: Nays:

DIGEST

Existing law (Civil Code Section 1717) provides that, in an action on a
contract, a defendant who alleges that he or she has tendered the full amount
due to the plaintiff and deposits that amount with the court is deemed to be the
prevailing party for purposes of an award of costs or attorneys' fees if the
allegation proves true.

This b1l provides that where a deposit has been made pursuant to Civil Code
Section 1717, the court shall upon any party's application, order it to be
invested in an insured interest-bearing account with the interest to be
allocated in the same proportion as are the original funds.

FISCAL EFFECT

None
COMMENTS

This bill establishes a procedure for a court to order deposits made on contract
actions to be invested in interest-bearing accounts.

The Conference of Delegates of the State Bar of California is the source of this
bi11. The Conference argues that this bill will prevent loss of income by
defendants who tender what they allege is the amount due on contracts which are
the subject of an action against them. Existing law permits such defendants to
be awarded attorneys' fees as the prevailing party if they prove that their
tender is the full amount due.

R. LeBov AB 1034
445-4560 -

LIS-5

RJN33
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pem oy Labaut AR 1C34 (Grasham)
. A 1/.4/86

ASSEMPLY CUDICIARY COMMITTEL
REPUELICAN ANRALYSIS

AB 1034 (Grisham) -- CONTRACTS: ATTORNEY'S FEES
Version: 1/7/8¢ Vice~Chairman: Wayne Grisham
Recomrendation: Support. Vote: Majority.

Summary: Consent bill that would provide, upor rmotion of &
party, that money depcsited with the court in a contract
action would be invested in an interest-bearing account until
judgement is rendered. Fiscal effect: None,

Suppourtec by State Rar Corference ¢f Delegztes. (sponsor).
Oggosea By Unknown. Governor's position: Urknown.

6-1917

6

Corments: To prevent loss of income Lty defendants who tendexc
to the court for the duration of the action what they allege S
is the amount due on disputed contracts.

(80

Assembly Repubiican Committee Vote
Judiciery =-- 1/14/86
(9-0) Ayes: &All Reps
Consultant: Mark Redmond

/ LEGISLATIVE INTENT SERVICE

c

.
o
.

LIS-6

RINSAC™



rable Nayne Grfsham

ir of the Assesbly DEPARTRERT AUTROR

¢ Capitol, Room 4017 Finance Grisham AB 1034

asento, CA 95814
SPONSORED BY  RELATED BILLS  DATE UKST ARERED
State Bar January 23, 1986

“SUMRARY

b111 would allow the court to deposit the amount in question in a contract dispute into
nterest-bearing account upon the request of efther party to the action.

AL SUMMARY--STATE LEVEL

S0 (Fiscal I t by Fiscal Year)
LA {(DoTTars 1n ﬁousands)

rtment/Agency co

Revenue Type Code RV FC 1985-86 FC 1986-87 FC 1987-88 Code Fund
ous 9990 2 cecccccccceceea- No Fiscal Impact-e--ce-eee General
AL SUVRRY--TOCAL LEVEL 3
bursable Expenditures - -- - ggo,
Reimbursable Expenditures - -- -

nues - - -

Y318

Specific Findings

Many contracts contain a clause which provides that, if the terms of the contract are
ever 1itigated, the prevailing party is entitled to have his or her attorney fees and
costs paid for by the :0sing party. Current law states that, in such instances, the
prevailing party is entitled to reimbursement whether he or she was specified in the
contract or not. If the dispute is settled, or voluntarily dismissed, there is no
prevailing party and each 1itigant pays his or her own attorney fees and costs. The
defendant is deemed to be the prevailing party if he or she deposits the amount in
question with the court and is later exonerated.

/ LEGISLATIVE INTENT SERVICE
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This bi1l would allow the court to deposit the amount in question in an interest-bearﬂq's
account upon the request of either party to the action. The interest earned on the .
gepois{t wou:‘d be split between the parties in the same proportion as the original amount
s allocated. .

Fiscal Analysis ARC ~72

This bi11 will have almost no fiscal impact upon the state. According to a spokesman
from the Department of Justice, the amount in question remains in the treasury until the
Htigatig.:.,ts C ted and the court orders payment whenever the State is the defendant
fn a contiact; . There could be a slight loss of interest income if the plaintiff
requests 'such'aq%ﬁt since the bill provides for a proportional division of

interest. {!!%g!’ ry ‘impact of the bil) however will be felt by private 1itigants.

TTION Ea— Department Director Date

Neutral RJN35
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SENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1985-86 Regqular Session

AB 1034 (Grisham)

As amended January 23
Civil Code

ALB

CONTRACTS: ATTORNEY'S FEES AND COSTS

HISTORY

Source: State Bar of California (Conference of
Delegates)

Prior Legislation: None
Support: Unknown
Opposition: No Known

Assembly Floor Vote: Ayes 72 - Noes 0

KEY ISSUE

SHOULD A COURT BE PERMITTED, IN AN ACTION ON A
CONTRACT, TO ORDER THAT THE AMOUNT DEPOSITED IN
THE COURT BY THE DEFENDANT BE DEPOSITED IN AN
INSURED, INTEREST-BEARING ACCOUNT, AS SPECIFIED?

PURPOSE

Current law provides that, in an action on a
contract, a defendant who alleges that he or she
has tendered the full amount due to the plaintiff
and deposits that amount with the court is deemed
to be the prevailing party for purposes of an
award of costs or attorney’'s fees if the
allegation proves true.

LIS-7
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AB 1034 (Grisham)
Page 2

This bill would permit a court to order the
deposit of that amount in an insured,
interest-bearing account.

The purpose of this bill is to prevent loss of
income by defendants who tender what they allege
is the amount due on contracts which are the
subject of an action against them. Existing law
permits such defendants to be awarded attorney's
fees as the prevailing party if they prove that
their tender is the full amount.

COMMENT

1. This bill adds new feature to provision
governing contract dispute

Under current law a defendant in a contract
dispute involving the amount that should be
paid on the contract is permitted to deposit
into court the amount tendered by him to the
plaintiff., The plaintiff, of course, has,
rejected and is disputing the amount tendered
by defendant, If that amount is proven to be
correct, the defendant would be awarded
attorney's fees as to the prevailing party.
This bill would simply permit the court to
order that the amount tendered by defendant be
deposited in an insured, interest-bearing
account.

Rkl hvdh ik
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SENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1985-86 Regular Session

AB 1034 (Grisham)

As amended January 23
Civil Code

ALB

CONTRACTS: ATTORNEY'S FEES AND COSTS

HISTORY

Source: State Bar of California (Conference of
Delegates)

Prior Legislation: None
Support: Unknown
Opposition: No Known

Assembly Floor Vote: Ayes 72 - Noes 0

KEY ISSUE

SHOULD A COURT BE PERMITTED, IN AN ACTION ON A
CONTRACT, TO ORDER THAT THE AMOUNT DEPOSITED IN
THE COURT BY THE DEFENDANT BE DEPOSITED IN AN
INSURED, INTEREST-BEARING ACCOUNT, AS SPECIFIED?

ALHOR D>

(800) 666-1917

TENT SERVICE

PURPOSE P\b:fﬁ

Current law provides that, in an action on a
contract, a defendant who alleges that he or she

has tendered the full amount due to the plaintlff
and deposits that amount with the court is deemed

to be the prevailing party for purposes of an
award of costs or attorney's fees if the

allegation proves true. pﬁrﬁ§3$“
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AB 1034 (Grisham)
Page 2

This bill would permit a court to order the
deposit of that amount in an insured,
interest-bearing account.

The purpose of this bill is to prevent loss of
income by defendants who tender what they allege
is the amount due on contracts which are the
subject of an action against them. Existing law
permits such defendants to be awarded attorney's
fees as the prevailing party if they prove that
their tender is the full amount,

COMMENT

1. This bill adds new feature to provision
governing contract dispute

Under current law a defendant in a contract
dispute involving the amount that should be
paid on the contract is permitted to deposit
into court the amount tendered by him to the
plaintiff. The plaintiff, of course, has
rejected and is disputing the amount tendered
by defendant. If that amount is proven to be
correct, the defendant would be awarded
attorney's fees as to the prevailing party.
This bill would =simply permit the court to
order that the amount tendered by defendant be
deposited in an insured, interest-bearing
account.
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MAY 22 1386
28424 86142 16:20
BECOSL # 40 BFP: BY 86 015791 PAGE NO. 1
Substantive

AAENCHENTS T0 ASSEMBLY BIIL ¥O. 1034
AS AMENDEL 14 ASSENBLY JABUARY 21, 19&6

Azendment 1
In line 1 of the title, strike out %1717 of the
Civil™ and ipsert:

20013.7 of the Governrent

Asendsent 2
In line 2 of the title, strike out %attorney's
fees and costs™ and ipsert:

the Eublic Employees® Retiresent Systes, and declarimg the
urgency thereof, to take effect immediately

Azepdaent 3
On page 1, strike out line 1 and imsert:

SECTION 1. Section 20013.7 of the Governseant
Code is amended to read:

20013.7. (a) Effective Jamuary 1, 1985, there
shall be an altermnatave level of kenefits availalile to the
folloving state miscellanecus sesbers: (1) pesaoné
sembers vho are excluded fros the definition cf state
eaployee in subdivisican (c) of Section 3513; (2) pessens
pepbers vho are supervisory employees as Jdefined inm
Section 3522.1; (3) espleyees of verbers enrlojed Ly the
ezecutive pranch of gcvernseat who are not meaters of the
civil sesvices service; and (U) ssployees gepbers in state
targaining units whexe for ¥bich a amemorandus of
understanding has teecn agreed to by the state esployer and
the recognized employee organization to becose subject to
this section. pBffective Septeaber 1, 1986, this section
shall apply tQ meBLELS employed by the state as proyjded
for in Article Y1 of the Copstitutiop. Ibe HQ;EQ shall
provide the affected acabers 3 ome-sooth election period
cosmeacing op August 1, 1986. This section £hall not
apply to esplayees ef sgtate piscecllanecus seslers esployed
by the California State Upiversity &ystea gr the
toiversity of Califorria. This section shall not apply to
any esployee described by Section 20364 umless apd until
the employer, as defined is Secticn 20617, adogts a
resoluticn approving that applicationa

{b) Menbers eligible tc particigpate in an
alternative level of Lenefits (bercinafter in this part
referred to as Two Tier) Eay sake an irrevocable electioa

RJIN40
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toz: (1) become subject to Ivo Jier benefits provided for
in Sectica 21251.146 for all past and futare state
aiscellascous service; or (2) becose subject to 1Iwo Tier
benefits provided for in Section 21251.147 for state
aiscellanecus service zrendered on and after January 1,
19€65. Any election Ly a sember io esploysent on dNoveaber
1, 1984, to be subject to Sectiom 21251.146 or Section
21251. 147 shall also te signed by the spouse of the aeaber
and that signature shall be motarized.

By dNoveslter 1, 1984, the doaxd shall provide
each mesber eligible to participate in Iwo Tier the option
to elect suchk kenefit prior tc Januvary 1, 198&5.

1he appointing authority, in conjunction with
the Department of Personnel Adsipistration, zhall ensure
that gach eagloyee eligible for the Iwe Tier kenefit
receives sufficient informaticn to perxit the employee to
make an inforsed election. The Fublic Employees®
Betiresent Systes shall prepacte and mail adequate uritten
inforsational material and election forms.

On ap annual basis, the board shall frovide a
30-day period £or mesbers to elect the Tvo Tier level of
benefits provided for im Section 21251.146 or Section
21251.147. Eaployees who previously elected Section
21251. 147 may sake ar irrevocatle election to Lecoae
sutject to Section 21251.146 for all past state
miscellaneous service during this annual electioa period.

{c) Eaployees vhc becose state miscellaneous
members described in subdivision {(a) or ofptional meskters
under Article 3 (commeacing with Section 203€0) of Chapter
3 of this gart on or after Jamvary 1, 1985, shall te
subject to Section 21251. 147 unless an electionp is filed
vith the board to Le subject tc Secticn 21251.13. The
election shall be made within 120 days of Lecosing a
BERLEr.

(d) A person who is a state aiscellaneous aeaber
prior to January 1, 1585, and ceased, prior to Jaamvary 1,
1985, to be a meaber fursuant to Section 203%0 shall, upon
becoming a state miscellameous mesber on or aftexr January
1, 1585, be subject tc Section 21251.147 umless an
election is filed with the board to be sukject to Section
21251.13 or 21251.14¢6. 1he electicn shall be sade within
12C days of becomin a aeamter.

gzcept as cothervise provided io this part, a
state miscellanecus member subject to Section 21251.146 oc
21251. 147 is subject to all otbher grovisions agplicable to
state miscellabeous members except those frovisioas that
provide for the payment of an annuity based on those

o
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coatrikutions.

{e} 1be board shall report to the Goverhor, the
Legislature, and the [epartment of Personnel
Adxinistration on the savings which are the result of the
isplementation of a Iwo Tier retirement plan for state
miscellaneocus seskters. 1be report shall first be
subsitted in April 1966, and anpually in April of every
year thereafter until April 1950.

S2C. 2. This act is an urgency statute necessary
for the imrediate fpreservation of the fublic peace, health,
or safety vithin the meaning of Article 1V of the
Constitution and shall go into immediate effect. 1The
factes constituting the necessity are:

In order ttat the needed cortective, technical
and clarifying asendsents groposed Ly this act to the
statutes establishing, for certain state amiscellaneous
seabers of the Fublic Employees® Betirement Systes, a
second tier say become effective at the earliest possible
tise and cn or about the cosmencement cf the 1986-87
fiscal year in order to facilitate the orderly
administration of the system, it is necessary that this
act take effect ispediately.

Amendment 4
Cn gage 1, strike out lines 2 to 4, inclusive,
and strike out pages « amd 3
-0 -

)
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THIRD READING

Bill No. AB 1034
SENATE RULES COMMITTEE
. Author:
Office of Connelly (D) & Grisham (R)
Senate Floor Analyses Amended: 8/12/86 in Senate
1100 J Street, Suite 305 )
445-6614 Vote Required: Majority
Committee Votes: Senate Fioor Vote:
I
Lxis
resley o
T4S 0
art
e v
vis (VC) v
ex [Ch]
7
L S 4 Assembly Floor Vote: 72-0, P. 5422, 1/29/86

{Section 1 of bill only)

(Pasged Assembly on Consent)

SUBJECT: Attorney's fees - contracts

SOURCE: California State Bar - Conference of Delegates
California Association of Realtors

DIGEST: This bill establishes a procedure for a court to order deposits made on
contract actions to be invested in interest-bearing accounts. This bill also
requires certain disclosures to be made by some parties in real estate
transactions. (See following analysis.)

Senate Floor Amendments of 8/12/86 added all provisions relating to disclosure
by some parties in real estate transactions.

ANALYSIS: Existing law (Civil Code Section 1717) provides that, in an action on
a contract, a defendant who alleges that he or she has tendered the full amount
due to the plaintiff, and deposits that amount with the court, is deemed to be
the prevailing party for purposes of an award of costs or attorneys' fees if the
allegation proves true.

This bill provides that where a deposit has been made pursuant to Section 1717,
the court shall upon any party's application, order it to be invested in an
insured interest-bearing account with the interest to be allocated in the same
proportion as are the original funds.

The following provision described in this analysis is the complete contents of

AB 3349 (minus 12 words) which has been amended into this bill with tha author's
permiasion and the Governor's knowledge. LIS-9

CONTINUED
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AB 1034
Page 2

According to the source of AB 3349 (Senate floor vote on AB 3349 was 32-0, Page
6899, 7/10/86), the bill passed both houses and went to enrollment. However,
the Governor was asked to veto it because 12 words relating to multiple listing
services could have caused problems for the 184 Board of Realtors in California
and the State Association itself.

The Governor acceded to the veto request, and the total provisions of AB 3349
(minus the 12 words) is amended into AB 1034,

Provisions of AB 3349

Under existing case law, a real estate broker may not represent both principals
in a sales transaction without the express authorization of both parties.
However, nothing in existing law requires real estate brokers or licensees to
make general informational disclosures concerning agency relationships in real
estate transactions. Nor does it require the real estate sales contract to
describe the licensee's role in the transaction.

Existing law also imposes various obligations and fiduciary duties upon brokers
and licensees in real estate transactions.

This bill would clarify the law of agency and enact a disclosure law relating to
agency relationships and real estate transactions.

Specifically, the bill would:

(1) Set forth three disclosure forms -- one to be provided the seller by the
agent, one to be provided the buyer by the agent, and a third form to be
provided both the buyer and seller whenm both are represented by the same or
dual agent, and require a selling or listing agent, as defined, to provide
the principals in a real property transaction with the appropriate
specified disclosure form as soon as practicable before presenting an offer
to purchase or entering into the listing agreement.

(2) Specify in the disclosure forms the various duties owed a principal by an
agent, including the fiduciary duty of "utmost care, integrity, honesty,
and loyalty." The dual agent disclosure form would also specify that the
agent will not disclose price information to either principal without the
express permission of the respective party. This dual agency form would
also state that an agent may not represent both principals without the
"knowledge and consent" of both.

(3) Require the agent to inform each principal which party the agent is
representing "as soon as practicable in the transaction.”

(4) Specify that neither payment of compensation to an agent or the obligation
to do the same is necessarily determinative of a particular agency
relationship.

(5) Permit contracts between a principal and agent to be modified to change the
agency relationship by written consent of the parties to the relationship.

RJN44
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AB 1034
Page 3

(6) State that its provisions would not either reduce the duty of disclosure
owed under existing law to buyers and sellers by agents and their
salespersons, employees, and subagents, or to relieve agents and their
salespersons, employees, and subagents from liability for a failure of that
dutv,

The bill would become operative on January 1, 1988.

Purpose of Bill

The purpose of this bill is to (1) permit the use of interest-bearing accounts,
and (2) clarify and make known the law of agency in real property transactions
with the hope of curbing growing litigation,

According to the Senate Judiciary Committee analysis, this bill is not a measure
to address the fundamental problem in dual agency relationships -~ potential and
sometimes unavoidable conflicts of interest. Rather, it is simply a
“disclosure" bill intended to inform the buyers and sellers in a real estate
transaction of the possible agency relationships and the duties owed by a
realtor under a particular arrangement. The California Association of Realtors
{source) hopes that the bill would "minimize or eliminate litigation which
unfortunately is growing in this subject area.”

FISCAL EFFECT: Appropriation: No Fiscal Committee: No Local: No

SGPPORT: (Verified 7/8/86)

State Bar of California - Conference of Delegates (co-source)
California Association of Realtors (co-source)

ARCUMENTS IN SOPPORT: The California Association of Realtors (CAR), asserts
that with the trend towards expanding rules of agency in real estate
transactions, there is a need to clarify and clearly articulate the various
agency relationships. This is particularly true with regard to the dual agency
relationship, the most troublesome and least understood real estate agency
relationship.

CAR also states that it is not the intent of the bill to remove any liability
for breach of a fiduciary or disclosure duty, or to reduce any duty to disclose.
By the same token, the bill is not intended to create any new liability.

Supporters note that the bill would become operative on January 1, 1988. 1In the
intervening year, CAR intends to initiate an education program to assist its
members in understanding the requirements imposed by AB 3349. In addition, the
Conference of Delegates argues that this bill will prevent loss of income by
defendants who tender what they allege is the amount due on contracts which are
the subject of an action against them. Existing law permits such defendants to
be awarded attorneys' fees as the prevailing party if thev prove that their
tender is the full amount due.

VW:tb 8/12/86 Senate Floor Analyses
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State Bar January 23, 1986

U SUMRY

s bi1l would allow the court to deposit the amount in question in a contract dispute into
interest-bearing account upon the request of either party to the action.

CAL SUMMARY--STATE LEVEL

S0 (Fiscal lmpact by Fiscal Year)
LA ~[DoTTars 1n Thousands}
artment/Agency co
Revenue Type Code RV FC 1985-86 FC 1986-87 FC 1987-88 Code Fund
fous 9990 -- No Fiscal Impact---ee-ve-e General
CAL SUMMARY--TOCAL TEVEL
~
mbursable Expenditures -- -- -- >
-Reimbursable Expenditures - -- -- &
enues - - - pad
(]
[YSTS =
Specific Findings LQJ
>
Many contracts contain a clause which provides that, if the terms of the contract are [
ever litigated, the prevailing party is entitled to have his or her attorney fees and 7
costs paid for by the losing party. Current law states that, in such instances, the E-
prevailing party is entitled to reimbursement whether he or she was specified in the =
contract or not. If the dispute is settled, or voluntarily dismissed, there is no z
prevailing party and each 1itigant pays his or her own attorney fees and costs. The u
defendant is deemed to be the prevailing party if he or she deposits the amount in =
question with the court and is later exonerated. ;}
This bil1l would allow the court to deposit the amount in question in an interest-bearing 9

account upon the request of either party to the action. The interest earned on the -
deposit would be split between the parties in the same proportion as the original amount,

is allocated. . >
‘::.
Fiscal Analysis i

This bil1) will have almost no fiscal impact upon the state. According to a spokesman
from the Department of Justice, the amount in question remains in the treasury until the
litigation is completed and the court orders payment whenever the State is the defendant
in a contract dispute. There could be a slight loss of interest income if the plaintiff
requests such a deposit since the bill provides for a proportional division of
interest. The primary impact of the bill however will be felt by private .1itigants.

5’2'!'6“ : - Department Director Date
utra : |

LIS-10
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orable Wayne Grisham
ber of the Assembly DEPARTRERT AUTROR
:te Capitol, Room 4017 Finance Grisham AB 1034

ramento, CA 95814
SPONSORED BY  RELATED BILLS  DATE UAST AMERDED
January 7, 1986

L SIWRARY

s bi11 would allow a defendant in a contract dispute to deposit the amount in question in
interest-bearing account pursuant to interpleader procedures.

CAL SUMMARY--STATE LEVEL
SO (Fiscal Impact by Fiscal Year)
LA {(DoTTars ¥n Thousands)
artment/Agency co
* Revenue Type Code RV FC 1985-86 FC 1986-87 FC 1987-88 Code Fund
jous 9990 SO - - 4 0o U 0 001 General

TAL SUMMARY--LOCAL LEVEL

mbursable Expenditures - - - >
~Reimbursable Expenditures -- - - >
enues - - - Q

=
LYSTS S

Specific Findings

Many contracts contain a clause which provides that, if the terms of the contract are
ever 1itigated, the prevailing party is entitled to have his or her attorney fees and
costs paid for by the losing party. Current law states that, in such instances, the
prevailing party 1s entitled to reimbursement whether he or she was specified in the
contract or not. If the dispute is settled, or voluntarily dismissed, there is no
prevailing party and each litigant pays his or her own attorney fees and costs. The
defendant is deemed to be the prevailing party if he or she deposits the amount in
question with the court and is later exonerated.

This bill would allow the defendant to deposit the amount in question in an
interest-bearing account pursuant to interpleader procedures. Interpleader is a
procedural device whereby 1nconsi stent claims can be adjudicated in a single action.

Fiscal Analysis

‘,l LEGISLATIVE INTENT SERVICE

. - .‘
L ]

- [,
5 ...'.

The exact fiscal impact of this bill is unknown at this time. It's primary impact will
be on private litigants; however, in those cases where the State is involved in a
contract di spute there may be unknown cost avoidance. The figure would depend upon how
often the State's attorneys make use of the interpleader procedure, the bonds rate of
return and term, and the amount of money involved.

STTION Department Director Date
Neutral SEA-D
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ABENDMZNTS TO ASSEMBLY BILL NO. 1034
AS ABENDED 14§ ASSEBBLY JABUARY 23, 19&6

Azendmeant 1
In line 1 of the title, strike out ®*i1717 of the
Civil®” and insert:

20013.7 of the Governzent

Asendzent 2
Ip line 2 of the title, strike out "attorney's
fees and costs® and insert:

the Eublic Eaployees® Retiresent Systex, and declazing the
urgency thereof, to take effect immediately

Azepdaent 3
On page 1, strike out linme 1 and imsert:

SECTION 1. Section 20013.7 of the Goveraseat
Code is asended to read:

20013.7. (a) Effective Jamuary 1, 1985, there
shall be an alternative level of Lenefits availakle to the
following state siscellanecus sesbers: (1) pessens
seabers who are excluded from the defiamition cf state
employee inm subdivisicn (c) of Section 3513; (2) pereess
mepbers who are supervisory employees as defined in
Section 3522.1; (3) espieyees of merlbers esrjojyed by the
executive branch of gcvernseat who are aot meakters of the
civil eesvices service; and (4) espleyees gebdbers in state
targaining upits whese for which a mesorandus of
undexstanding bas teen agreed to by the state esployer and
the recognized esployee orgamnization to become subject to

this section. Effective Sgptesber 1, 1386, this section
shall apply to mexbers esployed by the state as provided
for ip Article VI of the Constjtution. Jhe Lgard shall
provide the affected seabers a gme-sooth election period
cospeacing on August 1, 1386. This section shall not
apply to eaployees of state miscgllanecus seplers capjoyed
by the Califorpia State Upiversity &yetea or the
Loiversity of Califorpja. 7This section shall mot apply to
any esployee described by Section 20364 unless apd uatil
the esployer, as defined io Sectionm 20617, adogts a
resoluticn agproving that application.

{b) Memhers eligible tc garticipate in an
alternative level of Lenefits (hereinafter in this part
ceferred to as Two Tier) xay make an irrevocable election

RJN49
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to: (1) becomé subject to Iwo Tier benefits provided for
in Secticn 21251.146 for all past and future state
miscellancous secrvice; or {2) become subject tc Iwo Tier
benefits provided for in Section 21251.147 for state
aiscellaneous service reandered on and after Janmuary 1,
19€5. Any election by a seaber in esploysent on Moveaber
1, 1984, to be subject to Section 21251, 146 or Section
21251. 147 shall also be signed by the spouse of the meaber
and that signature shall be notarized.

By dMoveamter 1, 1984, the board =hall provide
each amesber eligible to participate in Iwo lier the option
to elect such kenefit grior tc Januvary 1, 1985.

1he appointing authority, im conjunction with
the Departoent of Personnel Adsinistratioan, shall ensure
that each employee eligible for the Tvc Tier tenefit
receives sufficient informatica tc persit the esployee to
make an informed election. The Fublic Employees®
Betirement Systes shall prepare and mail adeguate written
infoxrmational material and election forams.

On an annual basis, the board shall grovide a
30-day period for seabers to elect the Two TIier level of
begefits provided ftor in Section 21251.146 or Section
21257.T47. Employees who previously elected Section
21251. 147 may sake ar irrevocatle election tc Lecoase
sukject to Section 21251.146 for all past state
miscellaneous service during this annual election period.

{c) Emplcyces whc becose state miscellaneous
senbers described in subdivision (a) or ortional meamkers
under Article 3 (commeacing with Section 20360) of Chapter
3 of this part on or after January 1, 1985, shall te
subject to Section 21Z51. 147 viless an election is filed
vwith the board to ke subject tc Section 21251.13. The
election shall be made within 120 days of Lecosing a
sester.

(d) A person who is a state piscellaneous menmber
prior to January 1, 1985, and ceased, friocr toc January 1,
1969, to be a asember pursuant to Section 20340 shall, upon
becoming a state miscellaneous segber on or after January
1, 1585, be subject tc Section 21251.747 unless an
election is filed with the board to be suktject to Section
21251.13 or 21251.14&. The election shall be made wmithin
12C days of becominy a mester.

Except as ctherwise provided in this part, a
state miscellaneous sember subject to Sectiop 21251.146 or
21251. 147 is subject to all otber frovisions agplicable to
state miscellaneous members except those provisioms that
frovide for the payment of an annuity based on those

-
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contrikuticas.

{e} 1lhe board shall report to the Govermor, the
Legislature, and the Lepartaent of Personpel
Adxinistration on the savings wvhich are the result of the
isglementation of a Tso Tier retirement plan for state
miscellaneous mesters. The zeport shall first be
subsitted in April 1966, and annually in April of every
year thereafter until April 19S0.

SEC. 2. 1his act is an urgency statute necessary

for the ispediate preservation of the gfublic peace, bhealth,

or safety vithin the meaning of Article 1V of the
Constitution and shall go into imsediate effect. The
facts copstituting the necessity are:

In order tkat the needed cortective, technical
and clarifying asepdsents proposed by this act to the
statuvtes establishiog, for cextain state piscellaneous
sepbers of the Fublic Employees' Betirement Systes, a
second tier say becose effective at the earliest possible
tise and cn or about the commencement cf the 19586-87
fiscal year in order to facilitate the orderly
adsinistration of the system, it is pecessary that this
act take effect issediately.

Awsendment
cn page 1, strike out lines 7 to 4, inclusive,
and strike out pages z and 3
-0 -

RJINS51

SEA-(,

(800) 666-1917

LEGISLATIVE INTENT SERVICE



K' CALIFORNIA ASSOCIATION OF REALTORS®

SACRAMENTO OFFICES e 1129 TENTH STREET » SACRAMENTO, CALIFORNIA 05814 © TELEPHONE (916) 444-2045
August 7, 1986

ALEXANDER E. CREEL
Lagisative Advocate AB 1034 (CONNBLLY)

AGENCY RELATIONSHIPS: RESIDENTIAL REAL PROPERTY SALES

(A Statement of SUPPORT by the California Association of REALTORS®)

ackground

1 the great majority of the 745,000 real property sale transactions
scurring in California annually, some form of agency relationship is
stablished between one or more real estate brokers and one or more of
re principals to those transactions. While there are no specific
tatutory provisions defining or gquiding real property agency
2lationships, they are subject to the general law of agency as
stablished in the Civil Code, the common law, and a growing body of
idicial opinions.

variety of agency relationships (including subagency relationships)
tist in California practice. These include situations in which only
ne agent functions in a transaction and that agent represents only
ne of the parties to the transaction, and in still other
ircumstances represents both parties. Other situations involve two
r more agents in the transaction including cases in which both agents
epresent one party and the other party is not represented by an agent
- in which one agent represents each of the principals or in which
ne or more of the agents represent both of the principals.

1 a growing body of law the duties of a real estate agent to the
arty which he or she does not represent in the transaction are
volving rapidly and approach to a significant degree the fiduciary
sty which the agent owes to his or her principal.

5 this subject receives greater discussion in the press, in legal
iterature, and to some extent in the courts, a degree of confusion
kists which can only be dispelled by statutory enactment of clear
afinitions of the various agency relationships and a disclosure to
11 of the principals in the transaction of the forms of agency
elationship which are available under the law and in the market
lace~-=-to aid them 1in wunderstanding and selecting the agency
elationship in their particular transaction - - - and a disclosure of
he agency relationships in that transaction.

(800) 666-1917
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TATEMERT OF SUPPORT August 7, 1986
B 1034 (Connelly) Page 2

he Bill

. Adds a new article to the chapters in the Civil Code relating to
agency, to deal specifically with agency relationships 1in
residential real property transactions (one to four units)---sales,
exchanges, installment land sale contracts and leases of more than
one year.

. Defines the terms relating to real estate sales and agency
relationships in simple, comprehensible and nontechnical terms, and
provides for furnishing these definitions to buyers and sellers.

. Requires a listing agent and selling agent to furnish to both buyer
and seller a disclosure statement outlining the agency relationship
options available under existing law and in the market place and
the duties of each agent to each of the principals in the
transaction. This written disclosure form, contained in the
statute, would be uniformly used in all transactions throughout the
state, would be furnished as soon as practicable, and would be
receipted for by buyer and seller.

. Additionally requires that there be a written (and acknowledged)
confirmation of the agency relationship of any and all brokers
involved in the transaction with each of the principals (seller and
buyer), and that this be signed by the parties as soon as
practicable but at least when they sign the deposit receipt.

. Provides that when a broker acts as a dual agent that he or she may
not disclose to the buyer, without the express permission of the
seller, that the seller is willing to sell the property at a price
that is less than the listing price; and will not disclose to the
seller, without the express permission of the buyer, that the buyer
will pay a price that is greater than the offering price.

. Clarifies that salespersons (and other associate licensees) act as
agents of brokers who in turn are agents of buyers or sellers and
owe equivalent duties to those of the brokers who employ them, (and -
who are agents) and provides that nothing in the bill diminishes o
existing liability of brokers, salespersons or employees. tq:

L

. Makes the bill operative January 1, 1988, and makes other
implementing changes.

easons For Support

. Today there exists some confusion among the users of agency
services in residential real property transfer transactions about
the agency relationships in those transactions and the duties of
agents to their principals and to other parties to those
transaction. The courts have, in the absence of express statutory
law, applied common law rules to a variety of fact situations in a
nonuniform manner. AB 1034 attempts to enunciate existing law.

RINS3 SFa-3
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ATEMENT OF SUPPORT August 7, 1986
} 1034 (Connelly) Page 3

The bill does not mandate sellers, buyers or real estate brokers to
accept or function in any particular agency relationship, but
maintains the options now available and the constraints now
applicable under California law (primarily evolved by the courts)
BUT WITH A COMPREHENSIVE DISCLOSURE to the parties, of those
options and constraints.

By more clearly defining terms relating to residential real estate
sales and agency relationships in simple, comprehensible and
nontechnical terms and by requiring that these definitions be
furnished to buyers and sellers, AB 1034 seeks to further the
education of the public and of the industry on the various types of
agency relationships in residential real property transactions.

Establishes a requirement for a disclosure form discussing agency
relationships in a uniform manner as a means of clarifying public
understanding of these terms, usages and relationships and of
guiding the parties in the selection of the agency relationship
which they believe will most effectively achieve their purpose in
the transaction.

(800) 666-1917

Insures that both buyer and seller will know (by a written
confirmation) what the agency relationship of any and all brokers
in the transaction, is to them.

Seeks to increase understanding and to minimize litigation.

» ask your "AYE" vote on AB 1034,

3/8cp
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U CALIFORNIA ASSOCIATION OF REALTORS®

SACRAMENTG OFFICES e 1123 TENTH STREET & SACRAMENTO, CALIFORNIA 95814 » TELEPHONE (918) 444-2045

DUGALD GILLIES
Vice President
Govemmeniat Retalicns

August 7, 1986

The Honorable Alfred E. Alquist
State Senator

State Capitol, Room 5100
Sacramento, California 95814

SUBJECP< (Connelly) - Agency Relationships

Dear Al:

(800) 666-1917

This bill will be considered on the Senate Floor on August 11,
1986. It is now on the inactive file in the Senate and will be
removed from that file when the Session reconvenes and substan-
tially amended to incorporate an extensive definitional and dis-
closure bill relating to agency and residential real property
transactions,

Earlier this year, we asked your support of AB 3349 (Connelly) on
this same subject. You voted for that bill on July 10 and it
passed both Houses of the Legislature unanimously, but was later
vetoed by the Governor at our request because the insurance
carrier for our errors and omissions insurance alleged
ambivalence in some minor language in AB 3349 and it was
indicated that the continued provision of insurance to our 182
Boards of Realtors® in California might be threatened if the
measure had been signed.

¢
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AB 1034 which will be before you contains everything in AB 3349
except the phrase which caused the problem. That particular
phrase had not been the subject of controversy at any point in
legislative consideration and the bill is neutral on the topic
with the omission of that language.

This subject has been thoroughly heard in the Senate Judiciary
Committee (and in Committee in the Assembly as well) and is
essentially unchanged from the form in which it was previously
before you.

REALTOR®- |5 a registered mark which identifies a professional in RJ N 5 % Sch -| 0
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*SUBJECT: AB 1034
August 7, 1986

Page Two
May we again ask your vote on thi subjgct through an °“AYE® on
AB 10342
incerely,
\
vy,

DUGALD él LLIES,

Vice President

Govermmental Relations
DG/srp
Attachnent

cc: The Honorable Lloyd Connelly

bcc: Gene Erbin, Consultant (Assembly Judiciary Sub-Committee)
Vaun Wilmot , Consultant (Senate Third Reading Analysis)
Gene Wong, Consultant {(Senate Judiciary Committee)
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Special Consent Calendar AB 1034

CONCURRENCE IN SENAfE AMENDMENTS
AB 1034 (Grisham) - As Amended: August 14, 1986

ASSEMBLY VOTE 72-0 (January 29, 1986) SENATE VOTE 31-0 ( August 19, 1986 )
(Consent Calendar)

Original Committee Reference: JUD.

DIGEST
Current law:

1) Provides that, in an action on a contract, a defendant who alleges that he
or she has tendered the full amount due to the plaintiff and deposits that
amount with the court is deemed to be the prevailing party for purposes of
an award of costs or attorneys' fees, if the allegation proves true,

2) As developed by the courts, prohibits a real estate agent from representing
both principals in a transaction without the express authorization of the
principals. Transactions arising from instances of dual agency or
representation are subject to rescission.

As passed by the Assembly, this bill provided that where a deposit has been
made pursuant to current law the court shall, upon any party's application,
order it to be invested in an insured interest-bearing account with the
interest to be allocated in the same proportion as are the original funds.

The Senate amendments establish a comprehensive system of disclosure and
subsequent written confirmation of agency relationships between agents and
principals in residential real estate transactions as follows:

1) Requires selling and listing agents, as defined, to provide both the seller
and buyer in a real property transaction with a specified disclosure form
as soon as practicable before presenting an offer to purchase or entering
into the listing agreement.

2) Specifies that there are three disclosure forms: one to be provided the
seller by his or her agent, one to be provided the buyer by his or her
agent, and a third form to be provided both the seller and buyer when both
are represented by the same or dual agent.

3) States that the disclosure forms describe the duties owed a principal by an
agent, including the fiduciary duty of utmost care, integrity, honesty, and
loyalty. The dual agent disclosure form also specifies that the agent will
not disclose information pertaining to price to either principal without
the express permission of the respective party. This form also states that
an agent may not represent both principals without the "knowledge and
consent"” of both.

LIS-11 - continued -  RJNS7
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AB 1034
Page 2

4) As soon as practicable in the transaction, the agent must reveal to each
principal which party the agent is representing. This relationship must
later be confirmed, in writing, in "the contract to purchase and sell real
estate.”

5) A final provision of the bill states that: "Nothing in this article shall
be construed to either diminish the duty owed buyers and sellers by agents
and their salespersons or employees or to relieve agents and their
salespersons and employees from liability for their conduct in connection
with acts governed by this article."”

FISCAL EFFECT

None
G. Erbin AB 1034
324-7593 Page 2

8/21/86-asadj
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August 29, 1986

Honorable George Deukmejian
Governor of California

State Capitol

Sacramento, California 95814

Re: AB 1034 (Connelly and Grisham)
Dear Governor Deukmejian:

AB 1034, relating to disclosure of dual agency relationships in residential
real estate transactfons, has been enrolled and awaits your signature.

AB 1034 is sponsored by the California Association of Realtors and
supported by the Department of Real Estate. The bill establishes a
comprehensive disclosure system as follows:

* The bi11 describes and defines the many agency relationships that
may exist during a real estate transaction, including "dual
agent,” "Iisting agent,” "selling agent," and "subagent.”

* Agents are required to provide a statutorily prescribed disclosure
form to both buyers and sellers that fully informs both principals
about the duties and responsibilities owed principals by agents
during a real estate transaction.

* "As soon as practicable” during a real estate transaction, agents
are required to disclose to the buyer and seller which individual,
or both, the agent is, in fact, representing. This disclosure
must later be confirmed in writing.

* The bi11 only applies to residential real estate transactfons,
defined as property with one to four dwelling units. Commercial
transactions are excluded from this bill,

LIS-12
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August 29, 1986
Page 2

* Lastly, this bi1l will not become operative until January 1, 1988,
so that an educational effort may be undertaken during 1987. (In
this regard, please see SB 491 (Montoya) attached, which requires
continuing education courses on agency law., SB 491 is sponsored
by the Department of Real Estate.g

This bill s the product of long and intensive negotiations between many
parties. It is a carefully written compromise that reasonably balances the
needs of consumers with the business realities of the real estate
community. lIdeally, AB 1034 will serve to professionalize the real estate
{ndustry and, ultimately, reduce the number of lawsuits brought on the
basis of undisclosed and unauthorized dual agency. (In this regard, please
note the enclosed articles.)

The provisions of AB 1034 relating to agency disclosure have previously
been sent to you in the form of AB 3349, Because of a defect in AB 3349
that was not discovered until the bill had been transmitted to you, you
were requested by both the sponsor and me to veto AB 3349. You complied
with that request and vetoed AB 3349. That defect has now been corrected.
AB 1034 is AB 3349 in its entirety, minus the offending language.

(800) 666-1917

I respectfully request your signature of AB 3349.
Cordially,

LLOYD G. CONNELLY
Member of the Assembly

LGC:grs
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oA B Assembly
J— Walifornia Legislature
LLOYD G. CONNELLY
gl
Contact: Gene Erbin For Immediate Release

(916) 324-7593 Rugust

CONNELLY OONSUMER DISCLOSURE REAL ESTATE BILJ, SENT TO GOVERNOR

Today, August 26, 1986, the Legislature approved and sent to the Governor a bill
authored by Assemblyman Lloyd G. Connelly (D-Sacramento), AB 1034, which will
protect consumars when huying a hame.

"This bill requires real estate brokers and agents to tell consumers who they
represent in a real estate transaction,” said Connelly. "Right now there is no
disclosure requirement. Agents can represent both the buver and seller without
telling either party. As a result, there is confusion and mistrust.”

The problem of undisclosed dual agency is widespread., Agents frequently
appear to represent both sides to a transaction. In fact, the agent is only
leqally representing one party to a transaction, for instance the seller. The
buyer, who believes the agent is working for him or her, frecuently confides
crucial information to the agent. This information is then tranamitted to the
seller,

AB 1034 requires a two-step disclosure system. First, real estate agents must
give a disclosure form to consumers and cbtain a receipt. The form describes
the various kinds of agency relationships that are possible in a residential
real estate transaction. Secondly, the real estate agent must disclose to both
the huyer and seller which party he or she is, in fact, representing. This

RINB1 4
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Rugust 26, 1986

Page 2

disclosure must be confirmed in writing. Dual agency is only permitted with the
express knowledge and consent of both parties.

*This bill will help everyone involved," said Comnelly. "Agents will kmow
exactly what duties they owe to each party in a transaction. Buvers and sellers
will know up front who works for them and who doesn't."

Undisclosed dual agency can form the basis for rescinding or cancelling real
estate contracts. There is evidence that more and more consumers are filing
lawsuits seeking recision of contracts on the basis of undisclosed dual agency.
This is the primary reason that the California Association of Realtors requested
Assemblyman Connelly to carry AB 1034. This is also one reason why

the Department of Real Estate supports the bill. AB 1034 establishes specific
ground rules for the disclosure and authorization of dual agency. Now, it will
be mich easier to determine if a dual agent, in fact, obtained the knowledge and
consent of both parties to a transaction.

"This bill may result in some pretty dramatic changes in the way we buy and sell
homes in California,™ said Comnelly. "At the very least, consumers are now
goirx;tohaveafighting::.!'lance. They will not mistakenly confide in sameone
who does not have their best intereste at heart."

The bill does not become effective until Janmary 1, 1988, so that an extensive
effort can be made during 1987 to educate the real estate profession about the
provisions of AB 1034. While a few other states have "dual agency laws®, no
state has enacted the kind of camprehensive, consumer disclosure system
contained in AB 1034. The bill has no known opposition and is expected to be
signed by the Governor.
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OF CALFOANIA GEOREL DEUENEJIAN, Cevernar

ARTMENT OF REAL ESTATE
1 Broadway
ramento, CA 95818

September 15, 1986

Richard Rosenthal, President
California Association of Realtors
525 South Virgil Avenue

Los Angeles, CA 20020

Re: AB 1034 (Connelly-Grisham)
Dear Richard:

May I extend my congratulations to you, the Executive Committee,
the Board of Directors and, more specifically, to Dugald Gillies,
Senior Vice President-Legislative Affairs and his staff, for all
of your efforts and work with Assemblyman Lloyd Connelly in the
passage of, what I consider, landmark legislation, which upon
execution by the Governor, will become law with an operative date
of January 1, 19838.

I am sure you have been informed that the legislation was limited
to one to four family residential units (both owner and non-owner
occupied) and excludes commercial and industrial real estate.
Those amendments were proposed by National Advocacy and Marketing
for their client, Coldwell Banker and Company. I met with
representatives of Coldwell Banker and Company and senior members
of my staff and came to the conclusion that I could support the
proposed amendment with the following understanding:

1. Existing law requiring disclosure of a "dual agency"
relationship remains unchanged.

2. In response to a suggestion by the Coldwell Banker Company,
the Department of Real Estate will work with organized
real estate and the major real estate licensee firms
in an attempt to obtain their support and cooperation
in requiring that the disclosure requirements of AB 1034
for one to four family residential dwellings would also
be utilized by their respective real estate salespersons
when listing and selling those "mixed use" commercial and
industrial properties, which I refer to as "mom and pop”
investment properties, which are not covered by the
provisions of AB 1034. It is my understanding that the

RING3 4=

(800) 666-1917

4

¢
"Efl LEGISLATIVE INTENT SERVICE

-
-w
® »
[X

L
*w



Richard J. Rosenthal -2=-

disclosure requirements of this bill will be applicable

to "mixed use" properties containing one to four residential
units. I believe the "mixed use" area can create the

most difficulty with respect to lack of disclosure of

agency relationships to the unsophisticated sellers/buyers
oftentimes involved in these transactions.

I would ask the full support of the California Association of Realtors
in accepting these guidelines. The Department of Real Estate does
intend to enforce the existing law requiring disclosure of a dual
agency representation. The Department's enforcement efforts will
apply to all sophisticated commercial and industrial transactions,

as well as the so-called "mixed use". It is my intention to widely
circulate copies of this letter as we commence the educational

time period provided in the statute for real estate licensees and
consumers edification.

Again, my thanks to you for your personal help and that of your
staff. 1986 has been a most successful one for you.

666-1917

Sincgrely, /

f?;;:

S A. EDMONDS, JR.
ommissioner

JAE:n
cc: zugald Gillies
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John Auka, General Counsel
MASON~McDUFFIE

4 Orinda way, Suite 210-E
Orinda, California 94563

James d'A. Welch, vice President
GRUBB & ELLIS

1 Montgomery Street

San Francisco, California 94104

Jerry Scatena, General Counsel
MARKUS & MILLICHAP

2626 Hanover Street

Palo Alto, California 94304

Randall Greer, Senior Counsel
COLDWELL BANKER

533 Fremont Avenue

Los Angeles, California 90071

D. LeMoine Bond

REALTY COUNSEL

1252 Civic Drive

Walnut Creek, California 94596

(800) 666-1917

Michael Somers, President
BUYER'S AGENT

701 4th Street, Suite 201
Santa Rosa, California 95404

Robin Wilson

Department of Real Estate
2201 Broadway Street
Sacramento, California 96816

Gene Erbin, Consultant
Assembly Judiciary Committee

1100 J Street, Room 515 o
Sacramento, California 95814 4}
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Donald Wiedmann

CALIFORNIA ASSOCIATION OF REALTORS®
525 S. Virgil Avenue

Los Angeles, California 90020
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CALIFORNIA ASSOCIATION OF REALTORS®

\

SACRAMENTO OFFICES o 1129 TENTH STREET » SACRAMENTO, CALIFORNIA 95814 o TELEPHONE (916) 444-2045

DUGALD GILLIES
vice Presuent
Govermmenai Ralghons

October 16, 1986

Mr. John Auka
MASON-McDUFFIE
4 Orinda Way, Suite 210-E
Oorinda, California 94563

(800) 666-1917

SUBJECT: AB 1034 (Connelly) - Real Estate Agency Relationships
Dear Mr. Auka:

The C.A.R. sponsored measure on agency relationships and disclo-
sures related to those relationships has now been chaptered and
will become effective January 1, 1988. A copy of it in chaptered
form is enclosed for your information.

Also, in the event that you hadn't seen it, I am enclosing a copy
of a letter from the Real Estate Commissioner dated, September
15, 1986, with respect to his implementing activities.

When AB 3349 - - - the predecessor to AB 1034 - - - was heard in
the Senate Judiciary Committee, you voiced some concerns about

/ LEGISLATIVE INTENT SERVICE

aspects of the measure and we indicated to you (and to the =~
members of the Committee) that we would be happy to meet with you Jﬁ-
after the legislative session. If you have continuing concerns, -::

&

we would suggest meeting here, at our offices in Sacramento on
either November 14 or November 18. Similar letters are going to
the individuals on the attached list so that you may see the
extent of the potential group involved.

Could you let us know whether you are still interested in
attending and participating in such a meeting and if so, which of
the dates is preferable to you. It would be helpful if you could
do that as promptly as possible.

Subsequently, it would perhaps facilitate the November meeting if
you could outline at least in rough form any proposals for
changes you might wish to advance. If you could do that, we
would circulate those to each of the potential participants.

RJINGG | A-%
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October 16, 1986
Page Two

From C.A.R.'s standpoint, we have no plans to seek any amendment
of any nature to AB 1034 unless some change would seem dictated
as a result of the proposed meeting. It is, of course,
conceivable that as time progresses some desirable change will
become apparent - - - possibly n before the measure becomes
operative. But, certainly are|willing to review with you and
others the proposals for

HH‘L&L' ,/;77tL‘#

pobaLD GILLIES,
Vice President
Governmental Relations

DG/srp .
cc: Robin Wilson
*Gene Erbin
Donald Wiedmann

Attachment
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CALIFORNIA
ASSOCIATION
OF REALTORS

CALIFORNIA ASSOCIATION OF REALTORS®

SACRAMENTO OFFICES e 1129 TENTH STREET o SACRAMENTO, CALIFORNIA 95814 ¢ TELEPHONE (918) 444-2045

DUGALD GILLIES
Vice President

a November 7, 1986

Mr. Gene Erbin, Consultant
Assembly Judiciary Committee
1100 J Street, Room 515
Sacramento, California 95814

SUBJECT: AB 1034 (Connelly) - Real Estate Agency Relationships g
Dear Gene:s §
On October 16, I wrote to you and others regarding a potential %
meeting to discuss possible amendments to AB 1034 or general -
clean-up to the concepts contained in that legislation.
i
@)
It would now appear, based on the reaction to that letter and my >
conversations with a number of the addressees, that no one has o
specific proposals for changes in the law in this subject area at 2
this time and that there would, therefore, be little purpose in z
having a meeting. Consequently, I propose that we put this issue =
on hold and suggest that if any of the parties involved feel at Z
some time in the future that changes are called for, that some Y
form of meeting be initiated at that- ime. 5
-l
Thanks for your consideratij of thig matter. %
Ll
Sincerely, —
: :ﬁ
l Rt
i}:ﬁ
DUGALD/GILLIES, "

vice President
Governmental Relations

DG/srp

RJING8
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DISTRICT QFFiCE
FORY SUTTER BUILDING
2705 K STREEY. SUITE & ﬁ E 2
SACRAMENTO, CALIFORNIA 95818

443-183

N Qalifornia Legislature

STATE CAPITOL
SACRAMENTO, CALIFORNIA 25814
445-2484

LLOYD G. CONNELLY

MEMBER OF THE LEGISLATURE
SIXTH ASSEMBLY DISTRICT

August 29, 1986

Aonorable George Deukmejian
Governor of California

State Capitol

Sacramento, California 95814

Re: AB 1034 (Connelly and Grisham)
Dear Governor Deukmeijian:

AB 1034, relating to disclosure of dual agency relationships in residential
real estate transactions, has been enrolled and awaits your signature.

AB 1034 is sponsored by the California Association of Realtors and
supported by the Department of Real Estate. The bill establishes a
camprehensive disclosure system as follows:

* The bill describes and defines the many agency relationships that
may exist during a real estate transaction, including "dual
agent,” "listing agent," "selling agent,™ and "subagent.”

* Agents are required to provide a statutorily prescribed disclosure
form to both buyers and sellers that fully informs both principals
about the duties and responsibilities owed principals by agents
during a real estate transaction.

* "As soon as practicable" during a real estate transaction, agents
are required to disclose to the buyer and seller which individual,
or both, the agent is, in fact, representing. This disclosure
must later be confirmed in writing.

* The bill only applies to residential real estate transactions,

defined as property with one to four dwelling units. Commercial
transactions are excluded from this bill.
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Auqust 29, 1986
Page 2

* Lastly, this bill will not became operative until Januarxy 1, 1988,
so that an educational effort may be undertaken during 1987, (In
this regard, please see SB 491 (Montoya) attached, which requires
continuing education courses on agency law. SB 491 is sponsored
by the Department of Real Estate.)

This bill is the product of long and intensive negotiations between many
parties. It is a carefully written compramise that reasonably balances the
needs of consumers with the business realities of the real estate
commmity. Ideally, AR 1034 will serve to professionalize the real estate
industry and, ultimately, reduce the mumber of lawsuits brought on the
basis of undisclosed and unauthorized dual agency. (In this regard, please
note the enclosed articles,)

The provisions of AB 1034 relating to agency disclosure have previously
been sent to you in the form of AR 3349, Because of a defect in AB 3349
that was not discovered until the bill had been transmitted to vou, you
were requested by both the sponsor and me to veto AB 3345. You camplied
with that request and vetoed AR 3349. That defect has now been corrected.
AB 1034 is AB 3349 in its entirety, minus the offending language.

I respectfully request vour signature of AB 3349,
Cordially,

’—-'"‘Z('

LIOYD G, CONNFLLY
Member of the Assembly

IGC:grs

Enclosures
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NCIPAL DEPFUTES

| STATE CAPITOL
IAMENTO, CA 98814
| 445-3087

| STATE BULDING
SouTH BROADWAY
ANGELES, CA S0OT12
| 820-2550

Tiegislatine Gomsel
of aliforni

BION M. GREGORY

:

Sacramento, California
September 5, 1986

Honorable George Deukmejian
Governor of California
Sacramento, CA

REPORT ON ENROLLED BILL

GERALD ROSS ADAMS
MARTIN L. ANDERSDN
PauL ANTILLA

JAMES A. MARBALA
FRANCISCO A. MARTIN

DANIBL A, WEITIMAN

THOMAS D. WHELAN

JANA T. WIWTGROVE

CHMETOMER ZIRKLE
DEPUTIES

A.B. 1034 CONNELLY. Civil law.

SUMMARY : See Legislative Counsel’s Digest on the
attached copy of the bill as adopted.

FORM: Approved.

CONSTITUTIONALITY: Approved.

TITLE: Approved.,

CONFLICTS: This bill and Senate Bill No. 654, which has

been chaptered (Ch. 377, Stats.
Section 1717 of the Civil Code.

1986),

both amend

The changes in Section 1717 proposed by each

bill are different.

This bill does not contain

provisions which would make all of the changes in the

section proposed by both bills if both bills are

chaptered.

This bill would amend Section 1717 with

respect to the provisions that govern attorney’s fees
for the prevailing party in contract actions, but which

provide that if the defendant has tendered the full

amount due and deposits that amount in court, then the

defendant shall be deemed the prevailing party.

RJIN77
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Report on A.B, 1034 - p. 2

bill would amend Section 1717 to permit the court to
order the deposit of the amount tendered in an insured
interest-bearing account.

S.B. 654 amends the section to make the same
change proposed by this bill, but also makes additional
changes to provide for the award of attorney’s fees to
the party prevailing on the contract, as defined, to
specify that the court may determine that there is no
party prevailing on the contract, and to delete
language rendered surplus by other provisions of
S.B, 654.

Thus, if this bill is chaptered, only the
changes in that section proposed by this bill will be
given effect since the last chaptered bill determines
the form of a section of law amended by two chaptered
bills (Sec. 9605, Gov. C.).

Bion M. Gregory
Legislative Counsel

im [
By
william K. Stark
Deputy Legislative Counsel
WKS:jdg
Two copies to Honorable Lloyd G. Connelly

and Honorable Ralph C. Dills,
pursuant to Joint Rule 34.
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. ﬂmmrnr—‘ BILT NUMBER

Finance AB 1034

‘AUTHOR AMERDFENT DATE
Connelly & Grisham August 14, 1986

SUBJECT

This bi1l would allow the court to deposit the amount in question in a
contract dispute into an interest-bearing account upon the request of either
party to the action, and would require disclosure of agency relationships in
residential real estate transactions,

SUMMARY OF REASON FOR STGNATURE

This bil11l has no fiscal impact on State or local government, and provides
additional protection to consumers involved in real estate transactions.

FISCAL SUMMARY--STATE LEVEL

S0 ' (Fiscal Impact by Fiscal Year)

Code/Department LA (DolTars 1n Thousands}
Agency or Revenue co Code

Type RV FC 1986-87 FC 1987-88 FC 1988-89 Fund

---------------- No Fiscal Impact----------

FISCAC SUMMARY--LOCAL LEVEL
Reimbursable Expenditures -- - -
Non-Reimbursable Expenditures - - —
Revenues - - -
ANALYSIS

A. Specific Findings

Many contracts contain a clause which provides that, if the terms of the
contract are ever litigated, the prevailing party is entitled to have his
or her attorney fees and costs paid for by the losing party. Current law
states that, in such instances, the prevailing party is entitled to
reimbursement whether he or she was specified in the contract or not. If

,’ LEGISLATIVE INTENT SERVICE

(800) 666-1917

the dispute is settled or voluntarily dismissed, there is no prevailing ng
party and each litigant pays his or her own attorney fees and costs. The ‘::;
defendant is deemed to be the prevailing party if he or she deposits the s

amount in question with the court and is later exonerated.

(continued)

~RECOMMENDATION: T ‘ek Director,  Date
Sign the bill. ?y/m@%, SEP 0 51986

Principal Analyst Date Program Budget Manager Date |Governor's OfTice
é&34 Position noted
Gr /;ané1%g4 // Position approved
W H? f/ié % % /Position disapproved
by: date:
LR:2280A

RT Form DF<43 (Rev 03786 500 Bul A-2|
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BILL ANALYSIS/ENROLLED BILL REPORT--{Continued) Form DF-43
AUTHOR AMEN

Connelly $ Grisham August 14, 1986 AB 1034
ANALYSTS

A. Specific Findings (continued)

B.

This bi1l would allow the court to deposit the amount in question in an
interest-bearing account upon the request of either party to the action.
The interest earned on the deposit would be split between the parties in
the same proportion as the original amount is allocated.

This bill would also require real estate agents to provide buyers with a
disclosure form containing general information on agency relationships in
specified property transactions. Furthermore, the contract to be signed
would be required to specify the roles of the real estate agents in the

transaction. In addition, the bi1l would allow for dual representation by

a single agent when both parties consent to such an arrangement. These
provisions of the bi1l would become effective January 1, 1988.

Fiscal Analysis

The sections of this bill dealing with deposits will have negligible
fiscal impact upon the State. According to a spokesman from the
Department of Justice, whenever the State is the defendant in a contract
dispute the amount in question remains in the treasury until the
litigation is completed and the court orders payment. There could be a
slight loss of interest income if the plaintiff requests such a deposit
since the bill provides for a proportional division of interest. The
primary impact of the bill however will be felt by private litigants.

Those sections of the bill dealing with agency relationships in
residential property transactions will not have a fiscal impact on the
State either since they do not require either State, or local government
to provide new or expanded services.

LR:2280A

RJNS8O
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VROLLED BILL RE‘T Butinon.ransportation and Housing Agency

PARTMENT + | AUTHOR BILL NUMBER
Real BEstate Connelly-Grisham| AB 1034

lmigél Property

IMARY

.8 bill would require specified written and oral disclosures to be made by
11 estate licensees to buyers and sellers in real property sale and lease
msactions concerning the duties owed by agents to their principals and

ir agency relationships to them,,

NSOR

ifornia Association of Realtors.

‘ACT ASSESSMENT

rent law makes it a basis for disciplinary action and creates civil
bility for a licensee who acts as an agent for more than one party to a
]l estate transaction without the knowledge and consent of all affected
ties. Agency is a consensual relationship and may be created expressly
impliedly by the acts of the parties. Because of the manner in which

1 estate is marketed in California and the country as a whole, there is
fusion among licensees and the public as to whom the agent represents in
eal estate transaction. In many transactions, the real estate agent(s)

' represent only the seller or may unknowingly act as a dual agent, while
+ gseller is of the belief that the listing agent is his or her agent alone
| the buyer has a similar belief about the cooperating or selling broker.
civil litigation when the courts have found that an undisclosed dual
ncy existed in the transaction, the remedy to the injured party has been
wcission. This fact has created some uncertainty in the finality of real
ate sales and placed a burden on sellers and licensees.

(800) 666-1917

st, this bill will only apply to real property involving one-to-four
iidential units. It will require listing and selling agents in real

.ate transactions to provide both buyers and sellers with specified

tten and oral disclosures. The listing agent must deliver a specified
tten disclosure form to the seller prior to the time of listing, and the
1ing agent must deliver the same disclosure to the buyer as soon as
icticable, but no later than prior to execution of an offer. The dis-
isure form sets forth the various common forms of agency relationships
ween buyers and sellers and real estate licensees, and the duties owed by
'se licensees, depending on their agency relationship to the buyer and
ler. The buyer and seller are to sign for receipt of the disclosure.

mn a buyer or seller will not sign, an agent may prepare a declaration of
ivery to protect himself should litigation develop about the transaction.

':{/ LEGISLATIVE INTENT SERVICE

rondly, the bill will require the licensees to orally disclose to the

rer and seller, as soon as practicable, whether he or she is acting as the
ler's agent, the buyer's agent or a duval agent. Finally, the licensees
1 have to confirm the agency relationship in writing in the contract of
.e or lease.
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olled Bill Report/AB 1034
e Two

bill would permit other forms of agency relationships other than those
forth in the disclosure form, if disclosed. Further, the bill would
lare that neither the payment of compensation nor the offering of a
perty through a multiple listing service will be determinative of an
ncy relationship.

ally, the bill will permit a dual agent to keep confidential his or her
ent's position with respect to the price at which one is willing to sell
the other to buy. The bill would not become effective until January 1,
8-

UMENTS

noted above, agency relationships are consensual and give rise to certain

hts and obligations to all parties to transactions. When an agency
ationship is created, the agent is treated as a fiduciary with duties of

1 and complete disclosure and to use the highest degree of care and skill
the highest standard of good faith on behalf of the principal. The

ncy relationship may be created by express acts or implied from the acts

the parties.

ause of the manner in which real property is marketed, i.e., the use of
tiple listing services which authorize subagency, frequently and
nowingly to a buyer and seller, both the listing broker and the selling
nt agent may act solely as the agent of a seller or in other instances,

listing broker may act as a dual agent. When acting as a dual agent, a
ker has an inherent conflict and cannot fulfill his fiduciary duties to
h parties. Similarly, parties may be mislead as to whom a licensee owes
/her duties. The disclosures which this bill requires will clarify the
fusion among licensees and the public as to who they actually represent
a transaction. The disclosures which must be given are of an educational
ure concerning the various types of agency relationships and the duties
d by the agent to the parties. It requires disclosure of the specific
ncy relationships to each principal. As such, the bill will enhance the
wledge and understanding among real estate licensees about agency
ationships. :

bill does not interfere with the manner in which residential real
perty is marketed in California. A test disclosure program similar in
e respects to the requirements of the bill has been in use in the
lo-Atherton area by the local board of realtors with great success.

Ad4
RJN82
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olled Bill Report/AB 1034
e Three

wr itten disclosure required to be given pursuant to the provisions of

s bill is long and may be difficult for the layman to fully understand.
ertheless, the essence of the disclosure, i.e., a licensee's relationship
the parties to a real estate transaction, will be easy to understand and
refore permit the parties to take whatever action they deem appropriate

a result of that disclosure, This bill is not perfect, but it does
vide a significant and important first step in unraveling the agency
ationship issue in residential real estate sales.

OMMENDATION

Department of Real Estate recommends SIGNATURE as -the bill is needed to
vide the public with disclosure of a licensee's agency relationship to
parties to a residential sales transaction.

tact: Eileen Parker, 739-3589
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THIRD READING

Bill No.
SENATE RULES COMMITTEE AB 1034
; Author:
Office of Connelly (D) & Grisham (R)
Senate Floor Analyses Amended: 8/12/86 in Senate
1100 J Street, Suite 305 ,
445-6614 Vote Required:  Majority
Committee Votes: Senate Floor Vote:

Ie

atson

WV
orres i;
v
v
[

Lockyer (Ch)

9

Assembly Floor Vote: 72-0, P, 5422, 1/29/86

(Section 1 of bill only)

(800) 666-1917

(Passed Assembly on Consent)

SUBJECT: Attorney's fees - contracts

SOURCE: California State Bar - Conference of Delegates
California Association of Realtors

DIGEST: This bill establishes a procedure for a court to order deposits made on
contract actions to be invested in interest-bearing accounts. This bill also
requires certain disclosures to be wade by some parties in real estate
transactions. (See following analysis.)

Senate Floor Amendments of B/12/86 added all provisions relating to disclosure
by some parties in real estate transactions.

ANALYSIS: Existing law (Civil Code Section 1717) provides that, in an action on
a contract, a defendant who alleges that he or she has tendered the full amount
due to the plaintiff, and deposits that amount with the court, is deemed to be
the prevailing party for purposes of an award of costs or attorneys' fees if the
allegation proves true.

This bill provides that where a deposit has been made pursuant to Section 1717,
the court shall upon any party's application, order it to be invested in an
insured interest-bearing account with the interest to be allocated in the same
proportion as are the original funds.

The following provision described in this analysis is the complete contents of

AR 3349 (minus 12 words) which has been amended into this bill with tha author's
permission and the Governor's knowledge.

CONTTINUED
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AB 1034
Page 2

According to the source of AB 3349 (Senate floor vote on AB 3349 was 32-0, Page
6899, 7/10/86), the bill passed both houses and went to enrollment. However,
the Governor was asked to veto it because 12 words relating to multiple listing
services could have caused problems for the 184 Board of Realtors in California
and the State Association itself. ,

The Governor acceded to the veto request, and the total provisions of AB 3349
(minus the 12 words) is amended into AB 1034,

Provisions of AB 3349

Under existing case law, a real estate broker may not represent both principals
in a sales transaction without the express authorization of both parties.
However, nothing in existing law requires real estate brokers or licensees to
make general informational disclosures concerning agency relationships in real
estate transactions. Nor does it require the real estate sales contract to
describe the licensee's role in the transaction,

Existing law also imposes various obligations and fiduciary duties upon brokers
and licensees in real estate transactions.

This bill would clarify the law of agency and enact a disclosure law relating to
agency relationships and real estate transactions.

Specifically, the bill would:

(1) Set forth three disclosure forms ~- one to be provided the seller by the
agent, one to be provided the buyer by the agent, and a third form to be
provided both the buyer and seller when both are represented by the same or
dual agent, and require a selling or listing agent, as defined, to provide
the principals in a real property transaction with the appropriate
specified disclosure form as soon as practicable before presenting an offer
to purchase or entering into the listing agreement.

(2) Specify in the disclosure forms the various duties owed a principal by an
agent, including the fiduciary duty of "utmost care, integrity, honesty,
and loyalty." The dual agent disclosure form would also specify that the
agent will not disclose price Information to either principal without the
express permission of the respective party. This dual agency form would
also state that an agent may not represent both prinecipals without the
"knowledge and consent" of both.

(3) Require the agent to inform each principal which party the agent is
representing "as soon as practicable in the transaction.”

(4) Specify that neither payment of compensation to an agent or the obligation
to do the same 1s necessarily determinative of a particular agency
relationship.

(5) Permit contracts between a principal and agent to be modified to change the
agency relationship by written congent of the parties to the relationship.

RJIN85

CONTINUED
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AB 1034
Page 3

(6) State that its provisions would not either reduce the duty of disclosure
owed under existing law to buvers and sellers by agents and their
salespersons, employees, and subagents, or to relieve agents and their
salespersons, employees, and subagents from liability for a failure of that
dutyv,

The bill would become operative on January 1, 1988.

Purpose of Bill

The purpose of this bill is to (1) permit the use of interest-bearing accounts,
and (2) clarify and make known the law of agency in real property transactions
with the hope of curbing growing litigation,

According to the Senate Judiciary Committee analysis, this bill is not a measure
to address the fundamental problem in dual agency relationships -- potential and
sometimes unavoidable conflicts of interest. Rather, it is simply a
"disclosure" bill intended to inform the buyers and sellers in a real estate
transaction of the possible agency relationships and the duties owed by a
realtor under a particular arrangement., The California Association of Realtors
{source) hopes that the bill would "minimize or eliminate litigation which
unfortunately is growing in this subject area.”

FISCAL EFFECT: Appropriation: No  Fiscal Committee: No Local: No

SUPPORT: (Verified 7/8/86)

State Bar of California - Conference of Delegates (co-source)
California Association of Realtors (co-source)

ARGUMENTS IN SUPPORT: The California Association of Realtors (CAR), asserts
that with the trend towards expanding rules of agency in real estate
transactions, there is a need to clarify and clearly articulate the varilous
agency relationships. This is particularly true with regard to the dual agency
relationship, the most troublesome and least understood real estate agency
relationship.

CAR also states that it is not the intent of the bill to remove any liability
for breach of a fiduciary or disclosure duty, or to reduce any duty to disclose.
By the same token, the bill is not intended to create any new liability.

Supporters note that the bill would become operative on January 1, 1988. 1Imn the
intervening year, CAR intends to initiate an education program to assist its
members in understanding the requirements imposed by AB 3349. In addition, the
Conference of Delegates argues that this bill will prevent loss of income by
defendants who tender what they allege is the amount due on contracts which are
the subject of an action against them. -Existing law permits such defendants to
be awarded attorneys' fees as the prevailing party if they prove that their
tender is the full amount due.

VW:tb 8/12/86 Senate Floor Analyses

RJN86
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' of Caltfornio . .

rmorandum

Beverly Lee Date : Augqust 27, 1986
Legislative Affairs Office
Governor's Office File Ref.:

Telephone: ATSS ( )
( )

DQPMMQ;H of Real Estate

2201 Broadway
Sacramento, CA 95818

AB 1034 -- Connelly-Grisham

Suzanne Glad has informed me that you have the responsibility

for arranging "bill signing ceremonies" for the Governor.

In this regard, the Department of Real Estate, in conjunction
with the California Association of Realtors, would like to request
an appointment for a bill signing ceremony with respect to AB 1034.
It is anticipated that the ceremony would include an opportunity
for photographs to be taken which could later be used to obtain
news media coverage of this landmark legislation. To be in
attendance at the bill signing would be Assemblymen Connelly

and Grisham, Richard Rosernthal, President, California Association
of Realtors, and myself.

I am aware that the Administration prefers not to have bill
signing ceremonies; however, as the Governor is unable to appear
before the California Association of Realtors (CAR) Annual
Convention in San Diego during the first week of October, I am
of the opinion that having a bill signing ceremony for AB 1034,
a CAR sponsored bill, will go a long way to ameliorate the dis-
appointment of the convention attendees regarding the Governor.'s
non-appearance. ‘

It is proposed that the distribution of news releases and photo-
graphs would include the major California newspapers, the national
news wire service, and all of the local Boards of Realtors in the
State of California. Additionally, copies would be sent to the

national real estate organizations, including the National Associa-

tion of Realtors.
h " a8
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DASYRICT OFFICE
FORT SUTTER BUILDING

: 2705K STREET, SUITE 6 Aﬁﬁ Rmhl
SACRAMENTO, CALIFORNIA 95516

A43-183

o @alifornia Legislature

STATE CARITOL

SACRAMENTO, CALIFORNIA 95814
445-2484

LLOYD G. CONNELLY

MEMBER OF THE LEGISLATURE
SIXTH ASSEMBLY DISTRICT

August 29, 1986

Honorable George Deukmeijian
Governor of California

State Capitol

Sacramento, California 95814

Re: AB 1034 (Connelly and Grisham)
Dear Governor Deukmeijian:

AB 1034, relating to disclosure of dual agency relationships in residential
real estate transactions, has been enrolled and awaits your signature.

AB 1034 is sponsored by the California Association of Realtors and
supported hy the Department of Real Estate. The bill establishes a
comprehensive disclosure system as follows:

* The bill describes and defines the many agency relationships that
may exist during a real estate transaction, including "dual
agent,” "listing agent,” "selling agent,"™ and "subagent."

* Agents are required to provide a statutorily prescribed disclosure
form to both buvers and sellers that fully informs both principals
about the duties and responsibilities owed principals by agents
during a real estate transaction.

* "As soon as practicable" during a real estate tramsaction, agents
are required to disclose to the buyer and seller which individual,
or both, the agent is, in fact, representing. This disclosure
mist later be confirmed in writing.

* The bill only applies to residential real estate transactions,

defined as property with one to four dwelling units. Commercial
transactions are excluded from this bill.

LIS-13
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August 29, 1986
Page 2

* Lastly, this bill will not became operative until Jamary 1, 1988,
so that an educational effort may be undertaken during 1987. (In
this regard, please see SB 491 (Montoya) attached, which requires
continuing education courses on agency law. SB 491 is sponsored
by the Department of Real Estate.)

This bill is the product of long and intensive negotiations between many
parties. It is a carefully written compromise that reasonably balances the
needs of consumers with the business realities of the real estate
commmnity. Ideally, AB 1034 will serve to professionalize the real estate
industry and, ultimately, reduce the number of lawsuits brought on the
basis of undisclosed and unauthorized dual agency. (In this regard, please
note the enclosed articles.)

The provisions of AB 1034 relating to agency disclosure have previously
been sent to you in the form of AR 3349, Because of a defect in AB 3349
that was not discovered until the bill had been transmitted to vou, you
were requested by both the sponsor and me to veto AR 3349. You complied
with that request and vetoed AB 3349. That defect has now been corrected.
AB 1034 is AR 3349 in its entirety, minus the offending language.

I respectfully request vour signature of AB 3349.

Cordially,

’-—'/{—

LIOYD G. CONNELLY
Merber of the Assembly

LGC:grs

Enclosures
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A.B. 1034

SUMMARY:

FORM:

REPORT ON ENROLLED BILL

CONNELLY. Civil law.

See Legislative Counsel’s Digest on the
attached copy of the bill as adopted.

Approved.

CONSTITUTIONALITY: Approved.

TITLE:

CONFLICTS:

Approved.

This bill and Senate Bill No. 654, which has
been chaptered (Ch. 377, Stats. 1986), both amend
Section 1717 of the Civil Code.

The changes in Section 1717 proposed by each
bill are different. This bill does not contain
provisions which would make all of the changes in the
section proposed by both bills if both bills are
chaptered.

This bill would amend Section 1717 with
respect to the provisions that govern attorney’s fees
for the prevailing party in contract actions, but which
provide that if the defendant has tendered the full
amount due and deposits that amount in court, then the
defendant shall be deemed the prevailing party. This
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Report on A.B. 1034 - p. 2

WKS:jdg

bill would amend Section 1717 to permit the court to
order the deposit of the amount tendered in an insured
interest-bearing account.

S.B. 654 amends the section to make the same

change proposed by this bill, but also makes additional

changes to provide for the award of attorney’s fees to
the party prevailing on the contract, as defined, to
specify that the court may determine that there is no
party prevailing on the contract, and to delete
language rendered surplus by other provisions of

S.B. 654.

Thus, if this bill is chaptered, only the
changes in that section proposed by this bill will be
given effect since the last chaptered bill determines
the form of a section of law amended by two chaptered
bills (Sec. 9605, Gov. C.).

Bion M. Gregory
Leglslative Counsel

wéégéé%f

William K. Stark
Deputy lLegislative Counsel

Two copies to Honorable Lloyd G. Connelly
and Honorable Ralph C. Dills,
pursuant to Joint Rule 34.

PE-(
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DEPARTMENT - BICC NUMBER
Finance AB 1034

AUTHOR AMENDMENT DATE
Connelly & Grisham August 14, 1986

SUBJECT

This bill would allow the court to deposit the amount in question in a
contract dispute into an interest-bearing account upon the request of either
party to the action, and would require disclosure of agency relationships in
residential real estate transactions.

SUMMARY OF REASON FOR SIGNATURE

This bill has no fiscal impact on State or local government, and provides
additional protection to consumers involved in real estate transactions.

FISCAC SUMMARY--STATE LEVEL

SO (Fiscal Impact by Fiscal Year)
Code/Department LA (Dollars in Thousands)
Agency or Revenue co Code
Type RV FC__1986-87 FC_1987-88 FC _1988-89 Fund

{800) 666-1917

FISTAL SUMMARY--LOCATC LEVEL

Reimbursable Expenditures - - -
Non-Reimbursable Expenditures -- - -
Revenues -~ - -

ANALYS IS
A. Specific Findings

Many contracts contain a clause which provides that, if the terms of the
contract are ever litigated, the prevailing party is entitled to have his
or her attorney fees and costs paid for by the losing party. Current law
states that, in such instances, the prevailing party is entitlied to
reimbursement whether he or she was specified in the contract or not., If
the dispute is settled or voluntarily dismissed, there is no prevailing
party and each 1itigant pays his or her own attorney fees and costs. The
defendant is deemed to be the prevailing party if he or she deposits the
amount in question with the court and is later exonerated.

‘:’;" LEGISLATIVE INTENT SERVICE
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(continued)

“RECOMMENDATION: Df?f‘ne

Director, Date
Sign the bill.

SEP 0 51986

Principal Analyst Date Program Budget Manager Date |Governor’'s Office
ﬁ$£34 osTtion note
GF /;aqélzzd // Position approved
§ ,M f j‘f/fé % % Position disapproved
by: date:

fE-
RT ~ Form DF-43 {Rev 03/86 500 Bu)
, RJN94
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(2)

BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43

AUTHOR AMENDMENT DATE

Connelly $§ Grisham August 14, 1986 AB 1034
ANALYSIS

A. Specific Findings (continued)

This bi11 would allow the court to deposit the amount in question in an
interest-bearing account upon the request of either party to the action.
The interest earned on the deposit would be split between the parties in
the same proportion as the original amount is allocated.

This bill would also require real estate agents to provide buyers with a
disclosure form containing general information on agency relationships in
specified property transactions. Furthermore, the contract to be signed
would be required to specify the roles of the real estate agents in the

transaction. In addition, the bill would allow for dual representation by

a single agent when both parties consent to such an arrangement. These
provisions of the bill would become effective January 1, 1988.

Fiscal Analysis

The sections of this bi11 dealing with deposits will have negligible
fiscal impact upon the State. According to a spokesman from the
Department of Justice, whenever the State is the defendant in a contract
dispute the amount in question remains in the treasury until the
litigation is completed and the court orders payment. There could be a
slight loss of interest income if the plaintiff requests such a deposit
since the bill provides for a proportional division of interest. The
primary impact of the bi11 however will be felt by private litigants.

Those sections of the bill dealing with agency relationships in
residential property transactions will not have a fiscal impact on the
State either since they do not require either State, or local government
to provide new or expanded services.

LR:2280A
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NROLLED BILL REP. .{T

Busines., . ransportation and Housing Agency

(PARTMENT
Real Estate

AUTHOR
Connelly-Gr isham

cT
’&ieal Property

BILL NUMBER
AB 1034

iMARY

is bill would require specified written and oral disclosures to be made by
11 estate licensees to buyers and sellers in real property sale and lease
insactions concerning the duties owed by agents to their principals and

:ir agency relationships to them.
JNSOR
.ifornia Association of Realtors.

’ACT ASSESSMENT

‘'rent law makes it a basis for disciplinary action and creates civil
ibility for a licensee who acts as an agent for more than one party to a

11 estate transaction without the knowledge and consent of all affected
-ties. Agency is a consensual relationship and may be created expressly
impliedly by the acts of the parties.
1l estate is marketed in California and the country as a whole, there is
ifusion among licensees and the public as to whom the agent represents in
‘eal estate transaction. In many transactions, the real estate agent(s)

Because of the manner in which

(800) 666-1917

{ represent only the seller or may unknowingly act as a dual agent, while

» seller is of the belief that the listing agent is his or her agent alone
i the buyer has a similar belief about the cooperating or selling broker.

civil litigation when the courts have found that an undisclosed dual

:ncy existed in the transaction, the remedy to the injured party has been

sjcission. This fact has created some uncertainty in the finality of real

:ate sales and placed a burden on sellers and licensees.

'st, this bill will only apply to real property involving one-to-four
sidential units. It will require listing and selling agents in real

:ate transactions to provide both buyers and sellers with specified

itten and oral disclosures. The listing agent must deliver a specified
itten disclosure form to the seller prior to the time of listing, and the
lling agent must deliver the same disclosure to the buyer as soon as

icticable, but no later than prior to execution of an offer.
ysure form sets forth the various common forms of agency relationships ;3»
:ween buyers and sellers and real estate licensees, and the duties owed by ‘w‘

:se licensees, depending on their agency relationship to the buyer and e
ller. 'The buyer and seller are to sign for receipt of the disclosure.

LEGISLATIVE INTENT SERVICE

The dis- ~,

*

:n a buyer or seller will not sign, an agent may prepare a declaration of
livery to protect himself should litigation develop about the transaction.

sondly, the bill will require the licensees to orally disclose to the
jer and seller, as soon as practicable, whether he or she is acting as the

ller's agent, the buyer's agent or a dual agent.

Flnally, the licensees

l1 have to confirm the agency relationship in writing in the contract of

Le or lease.

co::z‘t:;;c:;ﬂ ﬂ/wﬁt& MUJD 7/ (// g6 L/

PARTMENT DATE
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rolled Bill Report/AB 1034
je Two

bill would permit other forms of agency relationships other than those
forth in the disclosure form, if disclosed. Further, the bill would
slare that neither the payment of compensation nor the offering of a
yperty through a multiple listing service will be determinative of an
ancy relationship.

oW

1ally, the bill will permit a dual agent to keep confidential his or her
ient's position with respect to the price at which one is willing to sell
i the other to buy. The bill would not become effective until January 1,
8.

sUMENTS

)

noted above, agency relationships are consensual and give rise to certain
jhts and obligations to all parties to transactions. When an agency
lationship is created, the agent is treated as a fiduciary with duties of
L1 and complete disclosure and to use the highest degree of care and skill
1 the highest standard of good faith on behalf of the principal. The

ancy relationship may be created by express acts or implied from the acts
the parties.

(800) 666-1917

rause of the manner in which real property is marketed, i.e., the use of
ltiple listing services which authorize subagency, frequently and
snowingly to a buyer and seller, both the listing broker and the selling
ant agent may act solely as the agent of a seller or in other instances,

2 listing broker may act as a dual agent. When acting as a dual agent, a
>ker has an inherent conflict and cannot fulfill his fiduciary duties to
th parties. Similarly, parties may be mislead as to whom a licensee owes
s/her duties. The disclosures which this bill requires will clarify the
1fusion among licensees and the public as to who they actually represent
a transaction. The disclosures which must be given are of an educational
ture concerning the various types of agency relationships and the duties
ad by the agent to the parties. It requires disclosure of the specific o
ancy relationships to each principal. As such, the bill will enhance the tein
>wledge and understanding among real estate licensees about agency 5
Lationships.

‘.';’,/ LEGISLATIVE INTENT SERVICE

2 bill does not interfere with the manner in which residential real
>perty is marketed in California. A test disclosure program similar in
1e respects to the requirements of the bill has been in use in the
nlo-Atherton area by the local board of realtors with great success.

RINGT



‘olled Bill Report/AB 1034
e Three

» written disclosure required to be given pursuant to the provisions of

.8 bill is long and may be difficult for the layman to fully understand.
rertheless, the essence of the disclosure, i.e., a licensee's relationship
the parties to a real estate transaction, will be easy to understand and
refore permit the parties to take whatever action they deem appropriate

a result of that disclosure. This bill is not perfect, but it does

wide a significant and important first step in unraveling the agency
ationship issue in residential real estate sales.

‘OMMENDATION

+ Department of Real Estate recommends SIGNATbRE as the bill is needed to
wide the public with disclosure of a licensee's agency relationship to
: parties to a residential sales transaction.

itact: Eileen Parker, 739-3589
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emorandum

cl:

Beverly Lee Date : August 27, 1986
Legislative Affairs Office
Governor's Office File Ref.:

Telephone: ATSS ( )

( )

Depurhneﬁt of Reul Estate

2201 Broadway
Sacramento, CA 95818

AB 1034 -- Connelly-Grisham

Suzanne Glad has informed me that you have the responsibility

for arranging "bill signing ceremonies" for the Governor.

In this regard, the Department of Real Estate, in conjunction
with the California Association of Realtors, would like to request
an appointment for a bill signing ceremony with respect to AB 1034.
It is anticipated that the ceremony would include an opportunity
for photographs to be taken which could later be used to obtain
news media coverage of this landmark legislation. To be in
attendance at the bill signing would be Assemblymen Connelly

and Grisham, Richard Rosemthal, President, California Association
of Realtors, and myself.

I am aware that the Administration prefers not to have bill
signing ceremonies; however, as the Governor is unable to appear
before the California Association of Realtors (CAR) Annual
Convention in San Diego during the first week of October, I am
of the opinion that having a bill signing ceremony for AB 1034,
a CAR sponsored bill, will go a long way to ameliorate the dis-
appointment of the convention attendees regarding the Governor's
non-appearance.

It is proposed that the distribution of news releases and photo-
graphs would include the major California newspapers, the national
news wire service, and all of the local Boards of Realtors in the
State of California. Additionally, copies would be sent to the

national real estate organizations, including the National Associa-~

tion of Realtors.
e e

(800) 666-1917
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S A. EDMONDS, JR.
Commissioner
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OFFICE OF THE GOVERNOR RELEASE: Immediate
Sacramento, CA 95814

Kevin Brett, Deputy Press Secretary $722
Yonna Lipper, Assistant Press Secretary
916/445-4571 9/16//86

Governor George Deukmejian bas signed the following bills:

AR 1034 - Connelly, D-Sacramento. Requires specified written and
oral disclosures to be made by real estate licensees.

aB_1103 - Bradley, R-Escondido, Modifies rules regarding mempership
on the Building Safety Board.

A8 1234 - McAlister, D-Fremont. Modifies :tne Unemg_oyment Insurance
Code.

AB 1814 - O'Connell, D-Carpinteria. Modifies the zuthorization of
the Department of Parks and Reopeation.

AB 1837 - Chacon, D-San Diego. Requires the Student Aid Commission
to convene a task force to study the feasibility of advancing financial
aid.

AB 1985 - N. Waters, D-Plymouth. Increases responsibilities of the
Judicial Council regarding reports on sexual abuge cases.

AB 2461 - Condit, D-Ceres. Modifies the registry practices of In-
Bome Supportive Services.

AB 2595 - Robinson, D-~Garden Grove. Expands the investment
authority of local agenciles.

AP 2604 - Bradley, R-Escondido. Aids law enforcement agencies in
the detection and recovery of stolen property offered for sale at swap
neets.

AB 2625 ~ McAlister, D-Fremont. Makes changes in provisions
relating to nonprobate transfer of property of a decedent.

AB 2652 -~ McAlister, D-Fremont. Makes a comprehensive revision of
California trust law.

AB 2680 - Moore, D-Los Angeles. - Prohibits the Public Utilities
Commission from issuing a certificate to operate a common carrier under
specific circumstances.

2B 2704 - Molina, D-Los Angeles. Provides that a county may provide
case management services for children with serious emotional
disturbances.

AR 2706 - Bader, R-Pomona. Reguires the Debt Advisory Commisaion to
submit a report to the lLegislature and the Governor.

AB 2718 - Frazee, R-Carlsbad. Revises provisions defining
procedures for the disposal and disposition of exhibits used in judicial
proceedings.

AR 2723 ~ Seastrand, P-Salinas. Modifies provisions of receiving
shipments of wine.

A% 272B - Ployd, D-Hawthorne. Expands provisions for eligibility of
benefits if enrzolled in a drug or alcohol rehabiliration program.

22 2733 - Bane, D-Tarzana. Codifies the definition of the tezms
“temporary services employer® and “"leasing employer”. Urgency.

AL 2740 - Cortese, D-San Jose. Revises provisions in the
Subdivigion Map Act.

1OVER]
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lary 10, 1986

AMENDMENTS TO ASSEMBLY BILL 1034
AS AMENDED JANUARY 7, 1986

; Amendment 1
on page 2, lines 30-32, strike out:
"or in an interest-bearing account pursuant to the procedure
forth in Section 386 et. seg. of the code of civil procedure,"
Amendment 2
On page 2, after line 35, insert:
"where a deposit has been made pursuant to this section, the
rt shall on the application of any party to the action, order such

>sit to be invested in an insured interest-bearing account.
arest on such amount shall be allocated to the parties.”

-~

LIS-15

RIN10t_,

(800) 666-1917
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12726785

AMENDMENTS TO ASSEMBLY BILL 1034
AS INTRODUCED

Amendwent 1
On page 2, line 29, strike out "1500" and insert:

"386 and following of the code of civil procedure"”

RIN102 -2

(800) 666-1917
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Date of Hearing: January 14, 1986

ASSEMBLY COMMI

AB 1034

TTEE ON JUDICIARY

ELTHU M, HARRIS, Chairman

AB 1034 (Grisham) - As

Amended: January 7, 1986

(Analysis reflects amendments to be

offered in Committee)

SUBJECT: This bill establishes a procedure for a court to order deposits made

on contract actions to be invested in
DIGEST
Existing law (Civil Code Section 1717)

interest~bearing accounts.

provides that, in an action on a

contract, a defendant who alleges that he or she has tendered the full amount

due to the plaintiff and deposits that amount with the court is deemed to be the

prevailing party for purposes of an award of costs or attorneys' fees if the o
allegation proves true. &
O
This bil) provides that where a deposit has been made pursuant to Civil Code ;;
Section 1717, the court shall upon any party's application, order it to be 8
invested in an insured interest-bearing account with the interest to be
allocated in the same proportion as are the original funds. "
Q
FISCAL EFFECT >
Ly
None 2
i
COMMENTS =
The Conference of Delegates of the State Bar of California is the source of this %
bi11. The Conference argues that this bi11 will prevent loss of income by e
defendants who tender what they allege is the amount due on contracts which are
the subject of an action against them. Existing law permits such deféndants to o)
be awarded attorneys' fees as the prevailing party if they prove that their -
tender is the full amount due. -
o
Support Opposition et
atty
Unknown Unknown L
R. LeBov AB 1034
445-4560

RIN103_-



STATEMENT FOR_ASSEMBLYMAN GRISHAM
FOR PRESENTATION OF AB 1034
ASSEMBLY JUDICIARY COMMITTEE
JANUARY 14, 1986

’

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE., I AM TODAY PRESENTING
AB 1034 ON BEHALF OF THE CONFERENCE OF DELEGATES OF THE STATE
BAR., A BILL WHICH INTENDS TO ESTABLISH A PROCEDURE FOR A COURT TO
ORDER DEPOSITS MADE ON CONTRACT ACTIONS TO BE INVESTED IN
INTEREST BEARING ACCOUNTS. THIS IS A GOOD PROCEDURE CHANGING
PIECE OF LEGISLATION, IT HAS RECEIVED NO OPPOSITION., WITH ME
TODAY TO ANSWER ANY OF YOUR QUESTIONS 1S MR. TERRY FLANIGAN OF
THE STATE BAR,

RJN104 &-H

(800) 666-1917
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OF REALTORS
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CALIFORNIA ASSOCIATION OF REALTORS®

August 27, 1986
DUGALD GILLIES
Vce Prascient

Reatons

The Honorable George Deukmejian, Governor
Office of the Governor

State Capitol

Sacramento, California 95814

Attention: Michael Frost, Legislative Secretary
SUBJECT: AB 1034 (Connelly) -~ Real Estate Agency Relationships
Dear Governor Deukmejian:

This bill has been adopted by the Legislature unanimously, and
without opposition, and sent to you for your action. The
California Association of Realtors® requests your signature of
the measure.

AB 1034 deals with two items in the Civil Code. First, the
measure relates to placing monies deposited with the court by a
defendant in a civil action, in an interest bearing account when
requested by a party to the action. Those provisions, sponsored
by the State Bar have been totally non-controversial.

Secondly, the bill deals with real estate agency relationships in
residential sale transactions. On July 21 we wrote to you
requesting a veto of AB 3349 (Connelly) dealing with this same
subject. The author similarly requested a veto and your veto
message of July 23 acknowledged the potential “"unintended effect
of jeopardizing the errors and omissions insurance® relating to
Boards cf Realtors®., All of AB 3342 except that phrase which
imperiled the errors and omissions insurance has been incor-
porated by amendment into AB 1034 and is again before you.

It seeks to provide some clarity in an area where there is much
misunderstanding: who does the agent or broker represent in a
residential sales situation? The bill approaches this by
requiring a written disclosure to the buyer and the seller by
each agent involved, outlining, in meaningful terms, the various
options which are available under agency relationships.
Following that disclosure of options, the bill requires that
there be an agreement as to which agency relationships is
selected and that there be a written confirmation of that
agreement in the deposit receipt in a form and manner prescribed
by the bill.
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SUBJECT: AB 1034 (Connelly)
August 27, 1986
Page Two

AB 3349 represents a material improvement in the law in this
area. The measure 1s supported strongly by the Department of
Real Estate.

May we respectfully ask youy approval of this measure?
SiAcerely,
‘ - -
npr 9

DUGALD GILLIES,
Vice Presaident
Governmental Relations

-

DG/sxrp

cc: The Honorable Lloyd Connelly
Member of the Assembly
The Honorable James Edmonds,
Real Estate Commissioner

bcc: Terrance Flanigan
Richard Rosenthal
Dale Colby
Edward Heron
Don Wiedmann
Bill Pfeiffer
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» e it et
CHIEF JUSTICE . :
ySE ELIZABETH BIRD

CHAIRPERSON
L]
) JUDICIAL COUNCIL OF CALIFORNIA
- ' ADISINISTRATIVE OFFICE OF THE COURTS
RALPH STATE BUILDING, ROOM 3154
D,,;’gf,’;'.‘m 250 McALLISTER STREET, SAY FRANCISCO 94102 & (415) 5573200
Ty GRECTD L1 T1SLATIVE OFFICE

DIRECTOR
MG DEPUTY 100 LIt RARY AND COURTS BUILDING, SACRAMENTO 85814 @  (916) 445-7524

May 19, 1986

Honorable Richard Robinson g'g&' D’b’\
Member of the Assembly \

5155 State Capitol }5&7
Sacramento, CA 95814

Re: Second-Tier Retirement Option for Judicial Branch State
Employees Pending Legislation Assembly Bill 2212 (Elder)

(800) 666-1917

Dear Assembly Member Robinson:

This is to advise you of the status of pending legislation to make
the two-tiered PERS retirement option, a program enacted into law in 1984, as
urgency legislation (Ch. 674, Stats. of 1984), available to judicial branch
state employees, but not judges themselves who have their own system.

The second-tier option permits an employee to elect to make no
employee retirement contributions, receive a rebate of all contributions to
date, and receive a retirement benefit upon retirement of about 50% of the
existing first-tier benefit. '

This proposal was presented to the staff of both PERS and the
Department of Personnel Administration. Neither objected to including

K / LEGISLATIVE INTENT SERVICE

Judicial branch employees in clean-up legislation, (AB 2212 (Elder). :‘:.
e

I

AB 2212 (Elder) was introduced March 8, 1985. It passed the Assembly %

Public Employees and Retirement Committee 5-0 on May 9, 1985.

_ It passed Ways & Means Committee June 13, 1985, to the consent
calendar, and passed the Assembly 78-0 on June 20, 19585.

It passed the Senate Policy Committee 4-0 on July 16, and was placed
on second reading August 19, 1985, pursuant to rule 28.8.

Senator Montoya is handling the bill on the Senate Floor.
At this time, it is my understanding, the bill became entangled at

the close of the 1985 session in the issue of expznasion of the PERS board
meTrbership, and was placed on inactive file August 29, 1985.

RJIN107 p



Honorable Richard Robinson
May 19, 1986 '
Page 2

On September 5, 1985, other provisions in the bill were amended, and
an urgency clause added.

It was moved to the inactive file by Senator Mbntoya's motion on
January 9, 1986.

The bill was again amended, as to other provisions, on March 20, and
placed on third reading.

The staff of PERS and Senator Montoya's office, and Dave Cox of
Assembly Member Elder's staff, all advised the bill had no problem and no
opposition at this point.

The bill was then passed on file on the Senate Third Reading file on
April 3, 10, 17, 24, and May 1, where it remains as of today.

PERS staff advised at one point that, "we don't know many people over
there,” and suggested that perhaps Judicial Council could find ancther Senate
author and move the bill.

Last week the author's office advised that PORAC now opposes a
provision unrelated to two-tier, and that Senator Montoya would amend the bill
on Thursday, May 15, and take it up on Monday.

No action took place on May 15.

There is significant employee interest in this two-tiered program.
Typically, it's related to a home purchase down payment.

Any assistance you can provide will be appreciated.

Very truly yours,

Ralph J. Gampell
Director -

By
John W. Davies
Assistant Director

JwD:dk
22123
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MEMORANDUM

TO: COMMITTEE ON ADMINISTRATION OF JUSTICE
FROM: LARRY TEPLIN

DATE: FEBRUARY 18, 1986

RE: AB 1034

This bill allows a Court to order the deposit
of an agreed upon amount pleaded in an answer, into an
insured, interest-bearing account rather than requiring
either party to go through the interpleader procedures.

We recommend approval, priority II.

LT:rc
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drnt

AVIDM HEILBRON
President and Tremyurer
RVILLE A. ARMSTRONC
Presidens

ICHARD A. ANNOTICO
President

JES. GRAY

Presdent

ENNETH W. LARSON

Proadeni
AYMONDH. MALLEL

Prendeni
ARSHA McLEAN-UTLEY

U Officer
DAVID ELIWANCER. San Franciice

wal Couvsel
ERBERT M. ROSENTHAL, San Franarsro

-

iAgV G. WAILES, San Francuce

ot Esveutivr for Progrem

AULETTE EANEMAN-TAYLOR. San Franauo
o Executive for Admimiration and Finonce
HLLIAM G DUXN, San Frencuce

October 28, 1985

555 FRANKLIN STREET
SAN FRANCISCO, CA 94102-4498
(415) 561-8200

The Honorable Wayne Grisham
Assemblyman, 63rd District
State Capitol, Room 4091

Sacramento, CA 95814

Dear Assemblyman Grisham:

On behalf of the State Bar of California and the Conference of

I would like to express my apprecia-
tion for your authoring AB 1034, which would provide an alterna-
tive procedure for depositing funds in controversy in a contract
dispute case. As you know, the bill did not move from its first
committee this past legislative year due to objections raised by
the California Bankers Associsation.
solve their problems when the Legislature reconvenes in January.

Delegates of the State Bar,

Thanks again for your assistance and continued support.

Very truly yours,

David M. Heilbren, President

State Bar of California

DMH/ ke

We hope that amendments will

S2ATE BAR OF CALIFORNIA

Board of Governers

RICHARD P ALEXANDER, Son Jose

P. TERRY ANDERLIN!, Son Mates
RICHARD A ANNOTICO. Las Angries
DON MIKE ANTHONY, Pasadrno
ORVILLE A ARMSTRONG, Los Angeies
DENNIS A, CORNELL, Mrveed

JOHN WM, CUMMING, Eutska
DOL'GLAS DALTON, Las Angries
GLEE E. EWELL. Freme

JOE S. GRAY, Sacrummts

DAVID M HEILBRON. San Franaxo
KREXNETH W. LARSON, San Pable
RAYMOND H MALLEL. Lis Angeles
DON W MARTENS Newport Beark
MARSHA M LEAN-UTLEY, Lot Angrirr
H. KENNETH NORIAN, Brwrhy Hills
GILBERTOG. OLIVARRIA, Revrside
RONALD L. OLSON. Lot Angrirs
JAMES F. POKORNY. Saw Dwge
THOMAS F. SMEGAL. JR.. San Francixe
HOWARD K. WAY' Soceamenio

COLIN W, WIED. San Dirgo

(800) 666-1917
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RESOLUTION 2-25-84

DIGEST

Attorneys' Fees: Deposit of Offered Settiement Monies in Interest Bearing Account

Amends Civil Code section 1717 to provide that the defendant may deposit into an
interes t-bearing account, in lieu of depositing with the court, the full amount to which the
plaintiff is entitled, so as to be deemed the prevailing party.

RESOLUTIONS COMMITTEE REPORT
Recommend APPROVE IN PRINCIPLE (With Recommended Amendments)

Reasons:

The resolution provides that a defendant may, after tendering the amount owed the
plaintiff, deposit it in an interest-bearing acecount in lieu of depositing it with the
court. This would establish an alternative means of depositing funds which is less
burdensome on the court. Presently, the court does not provide for interest on sums
deposited. The proposal would prevent loss of income by parties whose funds could
otherwise be more profitably invested.

However, the resolution is deficient in that it fails to speeify the manner in which
title to the deposit will be determined and the manner of notice to the parties or
institutions qualified to receive the deposit. These deficiencies can be remedied by
adding pursuant to the procedure provided in Civil Code section 1500, following
"account™ on line 34.

(800) 666-1917
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SECTION/COMMITTEE REPORTS

COMMITTEE ON ADMINISTRATION OF JUSTICE

Recommend DISAPPROVE

Reasons:

The Committee on Administration of Justice supports the concept of the proposed resolution.
However, the resolution does not contain any guidelines with respect to the interest-bearing
account. For example, to what extent may the defendant unilaterally withdraw the funds, and
to what extent does the court have control over the disposition of the funds in the
interest-bearing account?

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that
legislation be sponsored to amend Section 1717 of the Civil Code
to read as follows:

¢
'a::l LEGISLATIVE INTENT SERVICE

-
-
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1 §1717 .
2 (a) In any action on a contract, where the contract spe-
3 cifically provides that attorney's fees and costs, which are
4 incurred to enforce the provisions of that contract, shall be
5 awarded either to one of the parties or to the prevailing
6 party, then the party who is determined to be the prevailing
7 party, whether he or she is the party specified in the con-
8 tract or not, shall be entitled to reasonable attorney's fees
9 in addition to costs and necessary disbursements.
10 Where a contract provides for attorney's fees, as set
11 forth above, such provision shall be construed as applying to
12 the entire contract, unless each party was represented byRJN113
13 counsel in the negotiation and execution of the contract, and
-3
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DELEGATION
POSITION:

ASSIGNED
TO:

CALLED UP FOR: Limited Full
Debate Debate

ACTION OF THE
CONFERENCE:

(800) 666-1917
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THE STATE BAR
OF CALIFORNIA

OFFICE OF LEGISLATIVE AFFAIRS

1100 ELEVENTH STREET, SUITE 215, SACRAMENTO, CALIFORNIA 95814 (916) 444-2762

October 16, 1985

Gavin Shallenberger

Rutan & Tucker

611 Anton Boulevard, Suite 1400
Costa Mesa, CA 92626

Dear Gavin:

During last year's legislative session, AB 1034 (Grisham), a bill
embodying your Conference of Delegate's Resolution 2-25-84, was
held in the Assembly Judiciary Committee pending resolution of an
issue raised by the California Bankers Association., Representa-
tives of that lobbying group felt that the mechanism for depasit-
ing the money that wes amended inte the resolution, i.e., "a
procedure pursuant to Civil Code Section 1500" provides an
inadequate procedure -~ that a more specific procedure is neces-
sary.

Could you give this some thought? 1 wili be contacting you soon
to see if we can come up with language acceptable to the Bankers
Association.

Thanks for your attention to this matter.

Regards,

Ter anigan
Legisla Representallve

TF:tlh
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THE CO}* MITTEE ON APR 20 1885
ADMINIS » RATION

555 FRANKLIN STREET
OF JUSTICE SAN FRANCISCO, CALIFORNIA 94102

OF THE STATE BAR OF CALIFORNIA TELEPHONE (415) 561-8220

April 19, 1985

Stanley M. Wieg, Esq.

State Bar of California

Office cof the Legislative
Representative

1100 Eleventh Btreet

Suite 315

Sacramento, CA 95814 '

Re: Bill Report (AB 1034 - Interest Deposit Accounts)

Dear Stan:

The Committee on Administration of Justice has considered
AB 1034. This bill would amend Civil Code Section

1717. Presently Section 1717 provides for the deposit,
in court, of certain funds. The amendment would

allow the deposit to be in an interest bearing account.

CAJ believes that the current procedure for obtaining
interest on sums deposited in court is extremely
cumbersome and that a direct deposit in an interest
bearing bank account would save time of both the
judicial system and the litigants. Thus, CAJ supports
this legislation as a priority 2 matter.

Sincerely,

, Je
ir,} CAJ

cc: Jan S. Stevens, Esq.
Bruce G. Vanyo, Esqg.
Mary Flett
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§ 1499

before the last note was taken. Clark v.
(B:erlin Realty Co. (1017) 164 P, 338, 338
LA, 50.

In actlon by clerk of corporation for
balance of salary at $175 per month, fact
that plaintiff, who claimed $150 a month
and $25 per month out of a secret fund,
signed s receipt each month in full waa
not conclusive that he had been pald full
agreed compensation. Breslauer v. Me-
3(:lormiek-sueluer Co. (1916) 1680 P. 251,

C.A. 284

Where the validity of the receipts set
up to defeat an action was not questioned,
dor was it attempted to explain their
terms, the question of tbe scope of the
raceipta is for the court. McKensie v.
Ray (1014) 143 P. 1018, 188 C. 618.

A receipt in full of all demands, unex-
plalned and uncontradicted, will defeat aa
action oo & opegotisble instrument given
before the date of the receipt. 1Id,

The presumption that a debt evidenced
by a uvegotiable instrument is unpsid aris-
ing from the production of the instrument
by the payee In rebutted by receipts in

EXTINCTION OF OBLIGATIONS Div. 3

ful] for all claims due to the payee, which
were admitted by the payee's faliure to
deny their genuineness or validity. Id.

Wliere defendant sold land to plaintiff
by agreement in form of a leane, deed to
be given on payment of 72 monthly in-
atallments of $45.07 each, and a note of
$1,350, payable 9 years from date, re-
ceipts given by defendant to plaintitf 9
yesrs thereafter, at a time subaeguent to
sny payments ou the 72 installments and
when all payments were on the note, and
reciting, "I received $35 rent in advance”
for said premises, will, in rhe abseace of
explanation or proof of mistake be conclu-
vive of payment of sll the previous in.
staliments. Johunstone v, Mulcahy (1901)
64 P. 1077, 132 C. 606, rehearing denied
85 P, 883, 132 C. 806,

A statemeat of account, indorsed “Rec’d
payment by note due June 17th,” is suffi-
cient evidence to support a tinding that
the account was paid by the note, and
should prevail, unless overcome by clear
and satisfactory evidence to the comtrary,
g::ne v. Burger (1888) 52 P. 708, 120 C.

§ 1500. offerot payment; deposit; notice

An obligation for the payment of money is extinguished by a due
offer of payment, if the amount is immediately deposited in the name
of the creditor, with some bank or savings and loan association with-
in this state, of good repute, and notice thereof is given to the credi-

tor,

(Enacted 1872. Amended by Stats.1981, c. 632, § 1, eff. Sept. 28, 1981.)

Historical Note

The 1881 amendment deleted “of depos-
it aod inserted “or savings and loan ma-
sociativa” after “bank”.

Forms

Boe West's California Code Forma, Clvil.

Cross Relerences

Eftect of offer on interest and incidenta of obligation, see § 1504.
Rejectﬁ offer equivalent to production and tender, see Code of Civil Procedure 4
4,

Library References

Cosntracts 279(2),
Tender €13(4).

114

C.J.8, Contracts § 482 et seq.
C.J.8. Tender §§ 24, 30.
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THE COMMITTEE ON APR 208 885
ADMINIS rRATION

555 FRANKLIN STREET
OF JUSTICE S8AN FRANCISCO, CALIFORNIA 94102
OF THE STATE BAR OF CALIFORNIA TELEPHONE (415) 561-8220

April 19, 1985

Stanley M. Wieg, Esq.

State Bar of California

Office of the Legislative
Representative

1100 Eleventh Street

Suite 315

Sacramento, CA 95814

Re: Bill Report (AB 1034 - Interest Deposit Accounts)

Dear Stan:

The Committee on Administration of Justice has considered
AB 1034. This bill would amend Civil Code Section

1717. Presently Section 1717 provides for the deposit,
in court, of certain funds. The amendment would

allow the deposit to be in an interest bearing account.

CAJ believes that the current procedure for obtaining
interest on sums deposited in court is extremely
cumbersome and that a direct deposit in an interest
bearing bank account would save time of both the
judicial system and the litigants. Thus, CAJ supports
this legislation as a priority 2 matter.

Sincerely,

-

Je m&7
Chdir,l CAJ
v

cc: Jan S. Stevens, Esq.
Bruce G. Vanyo, Esqg.
Mary Flett
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RESOLUTION 2-25-84

DIGEST :
Attorneys' Fees: Deposit of Offered Settlement Monies in Interest Bearing Account

Amends Civili Code section 1717 to provﬁe that the defendant may deposit into an
interes t-bearing account, in lieu of depositing with the court, the full amount to which the
plaintiff is entitled, so as to be deemed the prevailing party.

RESOLUTIONS COMMITTEE REPORT
Recommend APPROVE IN PRINCIPLE (With Recommended Amendments)

Reasons:

The resolution provides that a defendant may, after tendering the amount owed the
plaintiff, deposit it in an interest-bearing account in lieu of depositing it with the
court. This would establish an alternative means of depositing funds which is less
burdensome on the court. Presently, the court does not provide for interest on sums
deposited. The proposal would prevent loss of income by parties whose funds could
otherwise be more profitably invested.

However, the resolution is deficient in that it fails to specify the manner in which
title to the deposit will be determined and the manner of notice to the parties or
institutions qualified to receive the deposit. These deficiencies can be remedied by \\

adding %psuant _to_the procedure provided in Civil Code section 1500, following
"account” on line 34.

....C.‘.‘..‘.“‘—.‘l.l.‘..‘.....t.t‘.t.

SECTION/COMMITTEE REPORTS

COMMITTEE ON ADMINISTRATION OF JUSTICE

Recommend DISAPPROVE

Reasons:

The Committee on Administration of Justice supports the concept of the proposed resolution.
However, the resolution does not contain any guidelines with respect to the interest-bearing
account. For example, to what extent may the defendant unilaterally withdraw the funds, and
to what extent does the court have control over the disposition of the funds in the
interest-bearing account?

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that
legislation be sponsored to amend Section 1717 of the Civil Code
to read as follows:

1l §1717

2 (a) In any action on a contract, where the contract spe-
3 cifically provides that attorney's fees and costs, which are
4 incurred to enforce the provisions of that contract, shall be
5 awarded either to one of the parties or to the prevailing
6 party, then the party who is determined to be the prevailing
7 party, whether he or she is the party specified in the con-
8 tract or not, shall be entitled to reasonable attorney's fees
9 in addition to costs and necessary disbursements.

10 Where a contract provides for attorney's fees, as set
11 forth above, such provision shall be construed as applying to
12 the entire contract, unless each party was represented by
13 counsel in the negotiation and execution of the contract, and

1984 CONFERENCE 2-250-84 RJIN122 8-2>
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14 the fact of that representation is specified in the contract.
15 Reasonable attorney's fees shall be fixed by the court,
16 upon notice and motion by a party, and shall be an element of
17 the costs of suit.

18 Attorney's fees provided for by this section shall not
19 be subject to waiver by the parties to any contract which is
20 entered into after the effective date of this section. Any
21 provision in any such contract which provides for a waiver of
22 attorney's fees is void.

23 (b) (1) The Court, upon notice and motion by a party,
24 shall determine who is the prevailing party, whether or not
25 the suit proceeds to final judgment. Except as provided in
26 paragraph (2), the prevailing party shall be the party who is
27 entitled to recover costs of suit.

28 (2) Where an action has been voluntarily dismissed or
29 dismissed pursuant to a settlement of the case, there shall
30 be no prevailing party for purposes of this section.

31 Where the defendant alleges in his or her answer that he
32 or she tendered to the plaintiff the full amount to which he
33 or she was entitled, and thereupon deposits in court, or in
34 an interest-bearing accoun®; or the plaintiff, the amount so
35 ‘tendered, and the egation \is found to be true, then the
36 defendant is deemed to be a\ prevailing party within the
37 meaning of this section.

(Proposed new language underlined.)

PROPONENT Orange County Bar Association
STATEMENT OF REASONS

Present law permits a losing defendant to still be deemed the
"prevailing party"” under Civil Code §1717 if he or she has
tendered to plaintiff the full amount to which he or she is
entitled, and then deposits that amount in court for the
plaintiff. Bowever, present law provides no mechanism for the
money to be deposited, instead, in a commercial interest-bearing
account. It will be of advantage to the litigants to grovide such
a mechanism because deposited money could earn a higher interest
rate than it might while deposited with the court. Such a
mechanism will also be of advantage to the court by relieving the
judicial system of the necessity to receive, account for, and pay
out deposited money, and the burden of special motions to put
court~-deposited money in an interest-bearing account.

This proposed amendment does not affect any other law, statute or
rule.

AUTHOR AND/OR PERMANENT CONTACT: Garvin F. Shallenberger (714)
641-5100

RESPONSIBLE FLOOR DELEGATE: Garvin F. Shallenberger
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of California. I am over the
age of 18 and not a party to the within action; my business address is 5900 Wilshire
Boulevard, 12th Floor, Los Angeles, California 90036.

On May 19, 2014, I served the foregoing document described as:
PETITIONERS’ REQUEST FOR JUDICIAL NOTICE; MEMORANDUM OF
POINTS AND AUTHORITIES; DECLARATIONS OF EDWARD L. XANDERS
AND ERIC C. FOSTER; PROPOSED ORDER on the parties in this action by serving:

Victor Nathaniel Pippins, Jr David W. Macey

401 West “A” Street Law Offices of David W. Macey, P.A.
Suite 2600 135 San Lorenzo Avenue, PH-830
San Diego, California 92101 Coral Gables, Florida 33146
Appellate Counsel for Plaintiff Appellate Counsel for Plaintiff
Robert J. Shulkin

The Law Department

Coldwell Banker Residential Brokerage Company
5161 California Avenue, Suite 250

Irvine, California 92617

Co-Counsel for Defendant/Respondent

(X) BY MAIL: As follows: I am “readily familiar” with this firm’s practice of
collection and processing correspondence for mailing. Under that practice, it would be
deposited with United States Postal Service on that same day with postage thereon fully
prepaid at Los Angeles, California in the ordinary course of business. I am aware that on
motion of party served, service is presumed invalid if postal cancellation date or postage
meter date is more than 1 day after date of deposit for mailing in affidavit.

Executed on May 19, 2014, at Los Angeles, California.

(X) (State) I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct.

Anita F. Cole



