Comments on Elkins Family Law Draft Recommendations
All comments are verbatim unless indicated by an asterisk (*).

ATTACHMENT C

The following comments were received from October 2 through December 4, 2009, in response to the circulation of the draft recommendations
developed by the Judicial Council of California’s Elkins Family Law Task Force.

In addition to this, the task force received extensive additional feedback through:

Public comment provided at task force meetings;

Email comments on general issues related to the task force’s work;

21 focus groups that included judicial officers, court staff, attorneys, and litigants;

Survey of attorneys throughout the state;

Litigant and advocate input meeting for family law litigants and advocates to address the task force; and
Public hearings held in San Francisco (10/22/09) and in Los Angeles (10/27/09).

As part of the task force’s outreach efforts, staff designed posters that were distributed to all courts throughout the state inviting people to comment
and letting them know about the work of the task force. An email list was created that people could sign up to so they might receive regular updates;
over 100 people asked to be added to that list.

Comments on the draft recommendations were received from over 300 individuals and organizations and are included in the comment chart below.

Given the large volume of comments received, and out of respect for privacy in some instances, some of the comments have been redacted while
their meaning has been retained; however, the full text of the comments in their entirety were provided to the task force.
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Comments on Elkins Family Law Draft Recommendations
All comments are verbatim unless indicated by an asterisk (*).

Commentator

Comment

Committee Response

1. Mark A. Adams JD/MBA

No county information provided

Restore the right to trial by jury in family proceedings as judges have
proven repeatedly that they cannot be trusted to rule impartially.

The Elkins Family Law Task Force
focused primarily on procedural
changes to ensure access and due
process in family law. This issue is a
substantive policy area in which the
Task Force did not choose to make
recommendations.

2. Michael Alvarez
Mediator/Court Investigator
Jackson, CA

Live Testimony

Family Law and right of parties to give input (testimony) at time of
OSC. Will this create more back log and provide a venue for challenges
to the court at the outset? Shouldn’t relevant testimony be reserved for
set hearings (if required) on a case by case basis?

Children’s Voices
I believe that if this is made a rule of court, it is a concern that parents
will “use’ their children to ‘make their point’ and thus, put children

Live Testimony

The Task Force recommendation on
the right to live testimony does not
eliminate judicial discretion to make
decisions based on declarations. It
simply sets out reviewable factors
judges must consider in exercising
their discretion. The Task Force is
unaware of any evidence that indicates
permitting live testimony would
increase requests for disqualification
of judges. The right to provide live
testimony was an issue brought to the
Task Force by attorneys and litigants
through public input and attorney
surveys as a fundamental due process
matter.

Children’s Voices
The recommendations in Children’s
Voices (changed to “Children’s
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Commentator

Comment

Committee Response

further in the middle of already difficult circumstances. Also, by
allowing children input wouldn’t this potentially place unneeded guilt
on the children if their opinion was the deciding factor in a
custody/visitation matter? While most parents want what’s best for their
children, it is my opinion (and observation) that other parents only want
to “‘win’ or cause hurt to the other party. If this rule is put in place, |
believe that the court should very specifically mandate that only
children of ‘accountable age’ (12 yrs up) should share their opinions.

Participation and Minor’s Counsel)
reflect existing law allowing for
judicial discretion in hearing from a
child and supporting the idea that if a
child wants to speak directly to the
court and the court finds the child is of
sufficient age and capacity, it can be
beneficial to the court and to the child
to hear that child’s testimony directly.
Rather than pick a specific age at
which the court would be required to
hear from a child, the Task Force
seeks to retain judicial discretion in
this area in recognition of the variety
of cases that come before family court
judges and the developmental
differences and needs among children.

3. Margaret Anderson
Law Offices of Margaret L.
Anderson, Collaborative Practice
Center
Santa Rosa, CA

Live Testimony
| strongly support this — for both the parties, and the bench officers who
need to hear from them.

Expanding Legal Representation

These recommendations are absolutely essential. The growing numbers
of self-represented parties send the clear message that legal fees are a
huge impediment. | especially support 3A, 3B and 4. The Northern
California chapter of AAML is already doing 5A.

Caseflow Management
Sonoma County is already addressing many of these concerns; all

Live Testimony
No response required

Expanding Legal Representation

No response required

Caseflow Management
Since many parties involved in
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Commentator

Comment

Committee Response

filings are being monitored without the requirement of a stipulation. For
7, | suggest that a written document describing the parties’ process
options be required to be signed by both parties near the start of the
case, and that a panel of attorneys be arranged to speak with both
parties at the start of each OSC calendar as to these options.

Rules of Court
All of these recommendations have great merit.

Children’s Voices

This recommendation is through, sensitive, and entirely necessary in
order for the children to be appropriately heard, with their ideas
considered.

Domestic Violence
These recommendations are legitimate additions to the work of prior
and existing task forces.

Enhancing Safety
These children should be the highest priority of our court system —

divorces default and choose not to sign
or file papers with the court, a
requirement to sign a document
regarding options does not seem
appropriate. However, providing
information about options is included
in recommendations regarding litigant
education. Courts may want to
consider using volunteer attorneys to
explain options as part of their local
program as long as they follow the
ethical guidelines set out in the AOC’s
Guidelines for the Operations of Self-
Help Services.

Rules of court
No response required.

Children’s Voices
No response required.

Domestic Violence
No response required.

Enhancing Safety
No response required.
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Commentator

Comment

Committee Response

these recommendations will advance this.

Contested Child Custody

If no other recommendations are adopted those must be contested
custody matters are the most critically needy cases for competent,
thorough and durable judicial involvement.

Minor’s Counsel
This is an area that has needed clarity re the attorney’s role — these
recommendations all seem thoughtful and necessary.

Scheduling of Trials and Long-Cause Hearings
This recommendation has been sorely needed for years.

Litigant Education

This is an area that has received far too little attention in the past. Its
recognition that a cookie cutter approach doesn’t work for most
families is long overdue. Particularly important is education about
process choices — at the beginning of each case.

Expanding Settlement Services
12.2 and 12.3 both need to include specific references to collaborative
practice (12.2) and collaborative professionals (12.3)

Streamlining Family Law Forms and Procedures
This is a gold mine of great ideas!

Enhancing Mechanisms to Handle Perjury
Civil sanctions would be great, but I’d like this even better if criminal
penalties could be imposed.

Contested Child Custody
No response required.

Minor’s Counsel
No response required.

Scheduling of Trials
No response required.

Litigant Education.
No response required.

Expanding Settlement Services
Agree with proposed change,
modification included.

Streamlining Family Law Forms
No response required.

Enhancing Mechanisms to Handle
Perjury
Criminal penalties are currently
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Commentator

Comment

Committee Response

Standardize Default and Uncontested Process Statewide
Hooray!

Interpreters
This is an absolute no-brainer!

Public Information and Outreach
As long needed.

Judicial Branch Education
Each of these recommendations is important and long overdue.

Family Law Research Agenda

Great ideas — the list in 1A should include in the number & % cases
with a collaborative stipulation; the number & % of judgments reached
through collaboration, through mediation, through court-supervised
settlement without trial, and through trial. This data will provide
valuable information for the Elkins Family Task Force I1!

available for perjury.

Standardize Default Procedures
No response required.

Interpreters
No response required.

Public Information
No response required.

Judicial Branch Education
No response required.

Family Law Research Agenda

The current recommendation does
propose to track the methods by which
cases reach judgment; however, it may
not be possible to readily identify
cases with a collaborative stipulation
through data fields available in case
management systems.

4. David L. Aragon
Rocklin, CA

Expanding Legal Representation

| desire to propose a definite change in litigants who represents
themselves with very low cost, if not, no costs to represent themselves.
There needs to be highly qualified court managers overlooking and
making sure litigants have the proper information and forms filled out
completely, as well as, educated in what may lie in the near future.

Expanding Legal Representation
Self-help centers are generally able to
provide this assistance depending upon
the type of issue being raised by the
litigant.
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Commentator

Comment

Committee Response

Children’s Voices.

Children who have been physically abused with documentation from a
hospital or health person who is licensed, need to be heard and freely to
speak to the presiding judge, not a commissioner or a judge who is
under scrutinized, or who is being investigated for misconduct by the
Judicial Performance Committee. There needs to be an immediate
interview by a three panel judge or Grand Jury with the child.
Currently, the child is passed onto the abusive parent who alienates the
child from the loving parent.

Enhancing Mechanisms to Handle Perjury.

Lawyers who purposely provide false accusations and/or false
accusations and found out within a ninety day findings after the hearing
should be fined and/or jailed. There is too much open false accusations
and/or statements from the opposing attorneys and accepted by judges
as the facts, of which has no grounds or basis if an investigation was
issued. Therefore, | propose an investigation from an outside committee
from where the hearing was held, be assigned and to conclude within a
ninety day process.

Children’s Voices

The Task Force recommendations
Enhancing Children’s Safety note the
need to handle cases involving
allegations of child physical or sexual
abuse expeditiously and the need to
refer appropriate cases to child welfare
services. The Elkins Family Law Task
Force focused primarily on procedural
changes to ensure access and due
process in family law. The comment
regarding three judge panels and grand
juries for these cases is a substantive
policy area in which the Task Force
did not choose to make
recommendations.

Enhancing Mechanisms to Handle
Perjury.

It is the Task Force’s understanding
that existing statutes regarding perjury
and reporting to the State Bar are
sufficient to prosecute attorneys who
knowingly provide false accusations.

5. Yupa Assawasuksant, RN 11
Kentfield, CA

Thank you for your hard work to provide recommendations to improve
family court. | agree with most of your ideas.

Both sections have been updated based
on input the Task Force received
during the public comment period.
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Commentator

Comment

Committee Response

However, | strongly disagree with having a judge (or anybody else) as a
case manager. That would be exactly the opposite of fairness and due
process. When anyone in power does not have any oversight, they tend
to abuse the power. Since parties can’t afford to appeal, there is no
oversight. Many court hearings are not even transcribed and parties
can’t afford to pay for the court reporters.

I also disagree with the idea of judges deciding if children can talk to
them. Children are learning that courts are not accessible and that
judges make arbitrary rulings that destroy their live, and they have no
voice. That is basically unfair and wrong. They will grow up to be
harmed and to fear and dislike the court system.

Finally, your recommendations do not emphasize the physical and
sexual safety of children enough. Please improve on the domestic
violence and safety parts of your recommendations so children and
victims of domestic violence are protected in family court. To do that,
you need to get rid of the evaluators and children’s attorneys. They
almost always protect the abusers.

Given the wide variety of cases in
family court and the differing needs of
families and children, the Task Force
believes it is important to continue to
maintain the ability of trial court
judicial officers to appoint evaluators
and children’s attorneys when such
appointments may be warranted.

The recommendations in Children’s
Voices (changed to “Children’s
Participation and Minor’s Counsel)
reflect existing law allowing for
judicial discretion in hearing from a
child and supporting the idea that if a
child wants to speak directly to the
court and the court finds the child is of
sufficient age and capacity, it can be
beneficial to the court and to the child
to hear that child’s testimony directly.

The task force addresses physical and
sexual safety of children in Enhancing
Children’s Safety (renamed to reflect
this emphasis) and in Domestic
Violence. The role of evaluators is
addressed in Contested Child Custody
and minor’s counsel in Children’s
Participation and Minor’s Counsel. In
some cases, properly trained and
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Commentator

Comment

Committee Response

experienced evaluators and attorneys
may provide assistance in these
matters, subject to statewide rules of
court and statutory requirements
providing for consideration of child
safety issues.

6. Yupa Assawasuksant RN 11
Kentfield, CA
Jetara Argall
No county information provided

Dr. Danielle J. Duperret, PhD
Empowering People to Heal
Themselves, Body-Mind-Soul-Spirit

Allison Foster
No county information provided

Meera Fox, Esq.
Executive Director,
Child Abuse Solutions, Inc.

Frances W. Greenspan
Animal Artist, Animal
Communicator

eBay Consultant and Teacher

R s Klien
No county information provided.

*Commentators provided nearly identical comments separately; they
are grouped together here.

Guiding principles for Elkins Family Law Task Force
recommendations are to provide consistent and timely access to equal
justice, procedural fairness and the due process rights of parties;
increase efficiency, effectiveness, consistency, and understandability;
and increase the public’s trust and confidence. The draft
recommendations are generally very good; however, several represent
the exact opposite of the Elkins principles as stated. Others need to be
augmented to fulfill the intent of the guiding principles. The following
suggestions are offered to ensure the recommendations meet guidelines
and needs of the public, particularly citizens who enter family court
seeking safety and justice.

Part I. Increasing Public Confidence In Family Court

Leadership, Accountability, and Resources

Increasing the accountability of family court professionals is the single
most important change needed and would produce far-reaching,
positive changes in all aspects of family law. Current oversight of
family court is inadequate and ineffective. Appeals are priced out of the
ordinary litigant’s range and trial court decisions are rarely overruled.
The Elkins recommendations would be greatly strengthened by

Leadership, Accountability, and
Resources

To improve accountability in the
family courts, the Task Force is
recommending the creation of a
complaint mechanism, improved
public information, and evaluating the
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Comment

Committee Response

Kim Plater, Co-Chair
Covina Women’s Club Domestic
Violence Action Coalition

Jonea Schillaci-Lavergne
No county information provided

Jean Taylor (on behalf of the Center
for Judicial Excellence)

President

Center for Judicial Excellence

San Rafael)

including the following suggestions

Equipping each and every family law courtroom with automated
videotaping equipment to ensure that each and every family law
proceeding is video-recorded, including in-chambers communications,
would ensure access to justice and an affordable record. This is the
most efficient, streamlined and effective method to ensure fairness, due
process, transparency and intact (non-tampered), reasonably-priced
documentation of hearings. Videotaping is already done in some
California courts and in several other states such as in Hawaii which
provides the videotape to the litigants at the end of the hearing for $25
within 2 weeks and can then pay a court reporter to transcribe the tape.
A no-cost court ombudsman program would be effective only if it
consisted of an independent state-level administrative law judge panel.

An ongoing volunteer citizen review panel selected at random from the
jury pool is needed to review and remand for review to a new judge
cases in which decisions have been made to place children with parents
whom the child has disclosed are batterers or sex abusers, to ensure
child safety.

Family court judges should be rotated out of the family court entirely
every 2-4 years to prevent burnout and cronyism.

possibility of creating a court
ombudsman position.

The Task Force agrees that access to
the record in family law is a serious
access to justice issue, and must be
significantly improved both to ensure
that parties understand and can finalize
the court’s orders, and to ensure that
parties’ right to appeal is protected.
The Task Force is recommending that
legislation be enacted to provide that
cost-effective options for creating an
official record be available in all
family law courtrooms in order to
ensure that a complete and accurate
record is available in all family law
proceedings. The Task Force is not
recommending videotaping of family
law proceedings out of concern for
parties’ privacy and safety.

Rather than creating a citizen review
panel, the Task Force recommends
improvements to make appeals more
accessible and affordable.

Courts have a variety of practices with
regard to the length of the assignment
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Commentator

Comment

Committee Response

Supervised visitation should be only for parents who have physically or
sexually abused their partners or children (page 73 E)

To assure long-term functionality of an improved family court

The immunity of judges and court-appointees needs to be limited,

to family law. Standard 5.30, which is
recommended to be elevated to a Rule
of Court, recommends that courts with
a separate family law department
assign judges to serve for a minimum
of three years. The Task Force
generally supports longer service in
family law because judicial experience
and expertise in family court is most
beneficial to the court users. Issues of
burnout should be addressed on a case-
by-case basis between the family law
judge and the Presiding Judge. Issues
of cronyism would be appropriate for
referral to the Commission on Judicial
Performance.

The Elkins Family Law Task Force
focused primarily on procedural
changes to ensure access and due
process in family law. This comment
on supervised visitation is a
substantive policy area in which the
Task Force did not choose to make
recommendations.

The Task Force did not make
recommendations with respect to
immunity of judges or court
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Comment

Committee Response

particularly when judicial or administrative proceedings are instituted
within the scope of their employment and they act maliciously or
without probable cause. See Government Code 821.6 regarding their
current broad immunity. A Judicial Performance Evaluation process
should be established as exists in at least one-third of other states.

CaseFlow Management

The concept of an individual (court-appointee, court-employee or
judicial officer) with extra powers of case manager and ability to
appoint court-related professionals without the stipulation of parties
would result in gross injustice, unfairness and violations of due process
rights. This is because the amount of power given to that individual
would very likely be abused. Such abuses of power are often already
observed among case managers (Special Masters, parenting
coordinators, etc.) to whom the parties have stipulated. The paragraph
titled Caseflow Management (page 20 under No. 11. Case
Management) should be deleted, and any other similar concept should
be eliminated from the Elkins recommendations. This concept is not in
line with the Elkins guiding principles.

Clerical calendaring and electronic tracking of cases is entirely different
and would likely benefit parties and the court. All information from
hearings and caseflow should be posted electronically on the court
website as exists in some counties and many other states such as
Hawaii.

Increased sanctions, particularly against litigants, would certainly not

appointees, nor did it recommend a
Judicial Performance Evaluation
process. The Task Force does
recommend a complaint mechanism,
complaints, and the evaluation of the
creation of a court ombudsman
position.

Caseflow Management

The concerns raised appear to be
directed primarily to court-appointed
case managers rather than to judicial
officers. The Task Force recognizes
the very real concerns with referring to
ancillary professionals and believes
that by allowing judicial officers to
ensure that cases are not languishing
and that those with serious allegations
are handled promptly, many of the
abuses described will be avoided.

Clerical calendaring.
Agree that this information should be
provided to the parties electronically.

Increased sanctions
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increase the public’s confidence nor resolve the problems in family
courts.

Expanding Services to Assist Litigants

Litigants do not come to family court for services; they need access to
justice, due process and fairness. Alternative Dispute Resolution should
be a service available in the community, just like Legal Document
Assistant services, with information on how to access such services
available at the courthouse. Family court is a court of law and should
not be providing services, nor requiring parties to use them.

Expanding Legal Representation and Providing a Continuum of Legal
Services

The Elkins recommendations should note that Family Code Section
2030(a) and 3121(a) already assure that both parties must be
represented and provides for attorney fees. Self-represented litigants
report that courts ignore their requests for equal representation. It is
clear that oversight to ensure compliance with laws and rules of court
and a method for continuous improvement through ongoing public
feedback must be the first order of business to restore confidence in
family court.

Currently, when an attorney is acting
inappropriately, any sanction levied
against that attorney will be paid by
the client — who may not have had any
role in the bad action. Many litigants
have reported that they believe that
sanctions are critical to ensuring that
everyone follows rules.

Expanding Services - Over 450,000
litigants use self help services each
year — presumably many people want
both services and access to justice, due
process and fairness. Other civil
proceedings provide extensive ADR
services, as well as increasing self-
help resources.

Expanding Legal Representation -
Additional information for all
participants regarding attorney fees,
including the caselaw interpreting
these statutes, should prove helpful, as
will guidance for self-represented
litigants on how to make requests for
attorney fees.
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Part Il. Keeping Children Physically And Sexually Safe In Custody
Decisions Suggestions for sections 5. Children’s Voices; 6. Domestic
Violence; 7. Enhancing Safety; 8. Contested Child Custody; 9. Minor’s
Counsel; and 19. Family Law Research Agenda are listed separately but
overlap in content. All focus on keeping children safe.

Children’s Voices

The recommendation that children’s voices continue to be interpreted
by adults such as mediators and evaluators would result in exactly the
same endemic problems as currently exist. In fact, children would have
fewer opportunities to speak with the judge directly. This is contrary to
the Elkins guidelines of fairness and due process. Hearsay and
distortion of children’s voices would be reduced by direct testimony,
just as with adult testimony. In all other court circumstances, witnesses
speak directly to the court or jury.

The choice of appearing at a hearing and speaking to the judge must
belong to the child, not to the judicial officer. Every parent whose
custodial rights are at issue must be given the opportunity to
examine/cross examine on the witness stand, the child/children who are
the subject of the custody litigation as a matter of fundamental due
process.

Children’s wishes are supposed to be given due weight by the court
(Family Code Section 3042); however, in practice. Family court
currently treats children as property.

Children in family court must be afforded the same civil and human

Children’s Voices

The recommendations in Children’s
Voices (changed to “Children’s
Participation and Minor’s Counsel)
reflect existing law allowing for
judicial discretion in hearing from a
child and supporting the idea that if a
child wants to speak directly to the
court and the court finds the child is of
sufficient age and capacity, it can be
beneficial to the court and to the child
to hear that child’s testimony directly.

Recommendations in Children’s
Participation and Minor’s Counsel
emphasize the need to consider
children’s wishes, consider hearing
directly from a child of sufficient age
and capacity, and providing additional
ways for children who do not wish to
testify to participate in the family law
process as may be appropriate.
Recommendation 2B states that
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rights as children in juvenile court (W&I Code Section 349) to be given
notice of hearings affecting them, a choice of attorneys if one is
appointed, and the ability to speak directly to the court.

Family Code section 3151 should be
amended to provide that a child’s
attorney be required to express the
desire of a child to have his or wishes
expressed to the court.

Being given the same civil rights as in
juvenile The task force agrees that
family court should consider the role
of a child who is the subject of a child
custody proceeding and
recommendations in Children’s
Participation and Minor’s Counsel
reflect that concept. The Task Force
does not recommend equating the role
and experience of children whose
parents are litigating in family court
with that of children in juvenile court.
Children in juvenile dependency court
are under the jurisdiction of the
juvenile court because the government
has intervened. In order to assume
jurisdiction, the court must find that
the child has suffered abuse or neglect
or there is substantial risk that the
child will suffer abuse or neglect by
the child’s parent. Because the
government is the petitioner, most
children and parents in dependency
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Court reporter

To preserve due process, there should always be a court reporter present
when a child testifies or speaks directly to the judge, or such
communication or testimony must be captured on videotape and the
record of such testimony shall be readily available to every party.
Parties or their attorneys should be able to submit questions to the judge
for the child to answer (to ensure the child is not traumatized by an
aggressive parent or attorney).

The facilities at a multi-disciplinary interview center (MDIC) could be

proceedings are represented by state-
funded attorneys. In family court
proceedings, both parents are
presumed fit. It is a parent that
petitions the court to take jurisdiction
— not the government. If the parents
disagree about custody and/or
visitation, the court makes a
determination in accordance with the
best interests of the child. Family court
proceedings involve adult parties with
opportunities for children to
participate in mediation, evaluation, or
court proceedings, and to have
attorney representation, on a case by
case basis, as may be deemed
appropriate by their parents or by the
court.

Court reporter.

The task force recommends that
children’s testimony be provided on
the record.

Submitting questions.
The task force recommendations

reflect this possibility.

The Task Force recommends in
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Domestic Violence

unsupervised.

Child Custody).

used to interview younger children and the MDIT videotape could be
provided to the court. See 8 herein (Contested Child Custody).

All family court judges should make written findings on the record of
whether or not there is evidence of domestic violence as defined in
Family Code Section 6203 or child physical or sexual abuse as defined
in Penal Code Sections 11165.1, 11165.3 and 11165.4, when those
crimes are alleged, to ensure that Family Code Section 3044 is usable.

CPS substantiation of physical or sexual child abuse must be a
sufficient basis for a finding of such by the family court, and enough to
require the family court to protect the child from unsupervised contact
with the abuser until the child both 1 - reaches age fourteen (14) and 2 -
makes a formal request of the court that the visitation become

If CPS does not substantiate abuse, cases involving allegations of
domestic violence, including child abuse, should be investigated
thoroughly by a well-trained court investigator who is not to provide
recommendations on parenting and custody. See 8 herein (Contested

The investigator should carefully follow the protocol of Family Code
Section 3118, using a uniform prepared format (template) to ensure that

Enhancing Children’s Safety the
establishment and funding of pilot
projects throughout the state to
implement promising practices in
these cases and include funding for
support single-point interviews of
children.

Domestic Violence

The Elkins Family Law Task Force
focused primarily on procedural
changes to ensure access and due
process in family law. This issue is a
substantive policy area in which the
Task Force did not choose to make
recommendations.

The Task Force recommendations in
Enhancing Children’s Safety seek to
address the court’s handling of cases
involving allegations of abuse and to
minimize the number interviews a
child may be subjected to.

Use of template The Task Force
recommendations have been updated
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Commentator

Comment

Committee Response

all steps of the investigation are followed properly. The parties should
review the investigator’s report for accuracy prior to submission and
should have the opportunity to cross examine the investigator.

Children suffer greatly when placed with abusive parents and this
outcome should be avoided whenever possible. Therefore, children who
report that they are physically or sexually abused, or that one parent or
household member is a domestic violence dominant aggressor, need the
opportunity to design a parenting plan for themselves that would meet
their needs. That plan should be endorsed by the court if it provides for
the child’s physical and sexual safety. Since there are usually no
witnesses to child abuse or domestic violence besides the perpetrator
and the victim, the child victim’s disclosure should be considered prima
facie evidence that such protection is required.

Alternative dispute resolution and mediation should not be required for
any cases in which a power imbalance exists between the parties, such
as in domestic violence cases.

to reflect the recommendation that
further research be conducted into the
use of templates for reporting on these
and related evaluations (see Family
Law Research Agenda).

In Children’s Participation and
Minor’s Counsel, the Task Force
recommends including children in the
family court process, where
appropriate, in a variety of ways
including talking with a mediator or an
evaluator or providing testimony. Such
participation could provide an
opportunity to offer input into
development of a parenting plan.

The Task Force recommends in
Domestic Violence and in Expanding
Services to Assist Litigants in
Resolving Their Cases that litigants be
given opportunities to reach knowing
and voluntary agreements and that
information be provided to victims of
domestic violence and others who may
face power imbalances so that they are
aware of their options and do not feel
forced to settle their cases. Those

All references to titles refer to the Elkins Family Law Task Force Draft Recommendations Invitation to Comment October 1, 2009 — December 4, 2009

18


http://www.courtinfo.ca.gov/jc/tflists/documents/draft-finalrec.pdf�

Comments on Elkins Family Law Draft Recommendations
All comments are verbatim unless indicated by an asterisk (*).

Commentator

Comment
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Family Code Sections 1800 et seq must be brought up to date to reflect
current realities of domestic violence, child physical and sexual abuse
and substance abuse.

A full investigation must be commenced by the Bureau of State Audits
of the Family Law Trust Fund (Family Code Section 1852).

Enhancing Safety

Clear recommendations should be made that family court must always
err on the side of caution to protect the child from physical or sexual
abuse when a child has reported such abuse. The court should not
consider concepts such as alienation when there is any evidence of
violence or abuse.

If CPS is involved

parties should not be required to meet
jointly, but should not be
automatically denied the opportunity
to mediate or settle their cases.

Family Code Section 1800 The Elkins
Family Law Task Force focused
primarily on procedural changes to
ensure access and due process in
family law. This issue is a substantive
policy area in which the Task Force
did not choose to make
recommendations.

This suggestion is beyond the scope of
the task force.

Enhancing Safety

The Task Force redrafted
recommendations in this section
(renaming it “Enhancing Children’s
Safety”) to emphasize the focus of this
sections on child safety. The Task
Force recommends pilot projects to
support development of protocols and
procedures in this area.

CPS
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Commentator

Comment

Committee Response

CPS must not remove children from a fit parent.

CPS must remove children from a parent who is abusive and unfit
according to W&I Code Section 300.

If used, CASA volunteers must be independent from the court and not
connected in any way with either party. The child must be able to
dismiss the CASA volunteer if she or he does not represent their wishes
to the court.

Contested Child Custody

There is far too much confusion among court-employed, court-related
and court-appointed professionals in contested custody cases. EIKins is
urged to provide even more clarification, which would lead to
streamlining and solid decisions that would prevent ongoing litigation
and reduce costs for both the court and the parties.

a) When there are no allegations of domestic violence, child physical or
sexual abuse, or substance abuse

Mediators, including Family Courts Services mediators, are trained to
conduct mediation. By definition, mediation is a confidential alternative
dispute resolution method that assists parties to come to a voluntary
agreement. The EIkins recommendations are very good, but need to
expand on this point. Mediators should never provide recommendations
to the court, nor should they mediate cases with allegations of domestic
violence, child physical or sexual abuse, or substance abuse. These are
issues far beyond their role, training and expertise.

Child Custody Evaluators

Custody evaluators are to be used rarely and only in cases with no
allegations of domestic violence, child physical or sexual abuse, or
substance abuse. The role of custody evaluator has been problematic for

The Elkins Family Law Task Force
focused primarily on procedural
changes to ensure access and due
process in family law. This issue is a
substantive policy area in which the
Task Force did not choose to make
recommendations.

Contested Child Custody

The Task Force recommendations seek
to provide clarity for litigants and
professionals in this area. The Elkins
Family Law Task Force focused
primarily on procedural changes to
ensure access and due process in
family law. Court-connected child
custody mediation, how it is defined,
and under what circumstances
recommendations should be provided
to the court is a substantive policy
area in which the Task Force did not
choose to make recommendations.

Child Custody Evaluators

Current statutory law and rules of
court guide the appointment, role, and
scope of child custody evaluators and
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decades, even after Senators Deborah Ortiz and Ross Johnson passed
legislation to set standards for evaluator training, education and
protocol. Custody evaluators must be under contract through a proper
public contracting process, as in other state agencies.

The appointment of an evaluator must always comply with Code of
Civil Procedure 2032.310.

Existing information should be used, such as existing medical, therapist
and investigation reports.

Psychological testing should be discouraged due to expense,
intrusiveness and invalidity (tests are not normed on this population).
Unproven theories such as parental alienation theories are not to be
used or considered.

Evaluators are paid by the court pursuant to Family Code Section 3112.
Parties must first stipulate to the evaluator’s report prior to submission
to the court as required by Family Code 3111(c). “The report may be
received in evidence on stipulation of all interested parties and is
competent evidence as to all matters contained in the report”.

The court must provide a clear, effective complaint and oversight
process for parties, especially self-represented litigants, who allege that
evaluators have not complied with statute and rules of court.

The use Evidence Code 730 appointments must be reevaluated, since
custody evaluators are usually not experts in a particular specialized
area.

For cases with no allegations of domestic violence, child physical or
sexual abuse, or substance abuse, parenting time should mirror as
closely as possible the pre-separation caregiving (feeding, bathing,
clothing, putting to bed, taking to school/ doctor/activities, etc.)
arrangement for the past three to five years. If previous caregiving was

evaluations. The Elkins Family Law
Task Force focused primarily on
procedural changes to ensure access
and due process in family law. This
issue is a substantive policy area in
which the Task Force did not choose
to make recommendations.
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equal in time and quality, the child’s primary parent (principal
attachment figure with whom the child has a bond) can be determined
by asking the child which parent he or she goes to under stressful
conditions such as when injured or afraid. A secure, supportive and
safe primary parent is crucial for a child’s healthy development and
interruption of that bond is likely to result in later developmental and
psychological problems for the child. Commentators provided links
with articles and other materials related to this topic.

Child Support

Child support should not be based on time share of the child, to prevent
parents from attempting to get custody in order to avoid paying child
support.

Complaint procedures

An independent and effective complaint process must exist and
information on how to access and use it must be provided in writing to
all parties, including to children over 10 years of age.

There must be an effective means of protection from retaliation against
the complainant by court officials who are the subject of the complaint.
b) When there are allegations of domestic violence, child physical or
sexual abuse or substance abuse 1. Violence is epidemic in contested

custody cases.
www.courtinfo.ca.gov/programs/cfcc/pdffiles/onepgDV99.pdf

Child Support

The Elkins Family Law Task Force
focused primarily on procedural
changes to ensure access and due
process in family law. This issue is a
substantive policy area in which the
Task Force did not choose to make
recommendations.

Complaint procedures

Current statewide rules of court
require local complaint procedures be
developed in this area.
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In 76% of cases referred to mediation in California, at least one
parent reported that interparental violence had occurred in the
relationship.

In 97% of cases that reported threats of violence had occurred, at
least one parent also reported that one or more violent behaviors had
occurred.

In 41% of all cases, at least one parent reported that their child(ren)
had witnessed violence between the parents.

Protocol for investigating such cases needs to be even further clarified
by the Elkins recommendations. This will result in streamlining,
uniformity statewide, cost effectiveness and, most importantly,
increased physical and sexual safety for children.

If CPS substantiates physical or sexual abuse, no further investigation is
necessary by family court. The child must be protected from further
abuse or retaliation through placement with the non-offending parent
and no contact with or only professionally supervised visitation with
the named perpetrator until the child both 1. reaches age fourteen (14)
and 2. makes a formal request of the court that the visitation become
unsupervised.

If CPS has not substantiated physical or sexual abuse, a family court
investigation must be ordered. The child must be protected from further
abuse or retaliation through placement with the non-offending parent
and no contact with the named perpetrator during the pending

The Task Force recommendations in
Enhancing Child Safety address the
importance of appropriately handling
child safety matters, including
recommending pilot projects to create
uniform and promising practices.

The Elkins Family Law Task Force
focused primarily on procedural
changes to ensure access and due
process in family law. This issue is a
substantive policy area in which the
Task Force did not choose to make
recommendations.

The Task Force recommends that
research be conducted to review the
use of templates in this related areas

(see “Family Law Research Agenda”).
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investigation.

Only qualified investigators trained by a multi-disciplinary team in
conducting criminal investigations in civil matters may conduct
investigations when allegations of domestic violence or child
physical/sexual abuse arise. Investigators must follow Family Code
3118 protocols and all relevant statutes and rules of court.

A uniform, statewide template is required to ensure investigators
comply with the complex laws and rules. If investigators are not public
employees, they must be under contract through a proper contract
process. All investigators are paid directly by the court pursuant to
Family Code Section 3112.

The qualified investigator interviews witnesses and gathers facts and
information pursuant to Family Code Section 3118, including previous
law enforcement and child protective services investigations, criminal
background check on both parents, medical personnel interviews and
records, interviews and written statements of prior or currently treating
therapists, forensic examinations of the child, Victims of Crime
eligibility, etc.

Children under 10 years of age are to be interviewed at a Multi-
Disciplinary Interview Center (MDIC) on videotape. Children ages 10
and older are to be given the option of being interviewed at the MDIC
or interviewed on videotape by an investigator trained and qualified to
conduct forensic interviews.

The multi-disciplinary team must consist of the investigator, child

Family Code Section 3112 This code
section appears to refer to situations in
which court employed investigators
conduct the investigation not private
evaluators or investigators. It is not
clear that courts are expected to cover
the costs of private child custody
evaluators or investigators situations
other than when they are employed by
or on contract with the court.

To the extent this area is not covered
by existing statutory law, the specific
recommendations on how to conduct
investigations in this area should be
considered as part of implementation.

Being given the same civil rights as in
juvenile The task force agrees that
family court should consider the role
of a child who is the subject of a child
custody proceeding and
recommendations in Children’s
Participation and Minor’s Counsel
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protective services, local domestic violence center staff, a substance
abuse specialist, a child advocate, a clinical mental health professional
with a specialty in treating child trauma and abuse, and a law
enforcement professional.

The domestic violence agency and law enforcement determine if
domestic violence occurred in the past 5 years, and identify the
dominant aggressor and primary victim(s) of that violence. Standard
lethality instruments are to be used to predict the likelihood of future
violence by the dominant aggressor.

A certified substance abuse specialist
http//www.caadac.org/pages/certification/approved-schools.php must
investigates allegations of substance abuse and provide random drug
and alcohol testing.

Team members independently complete the portion of the investigator
template relative to their specialty.

The team is reminded that family court is a civil court and the
preponderance of evidence standard (50.1% likelihood) is used.
Recommendations are limited only to child safety and protection needs.
No parenting or custody recommendations are made by the investigator
or the team.

All cases must have a timely evidentiary hearing on the facts/evidence
gathered by investigator.

The child must have all the opportunities afforded by Welfare and
Institutions Code Section 349, including notice of the hearing (and
determination if the notice is done properly if the child is not at the
hearing) and ability to speak directly to the court. This could also be
done remotely on webcam with a support person.

reflect that concept. The Task Force
does not recommend equating the role
and experience of children whose
parents are litigating in family court
with that of children in juvenile court.
Children in juvenile dependency court
are under the jurisdiction of the
juvenile court because the government
has intervened. In order to assume
jurisdiction, the court must find that
the child has suffered abuse or neglect
or there is substantial risk that the
child will suffer abuse or neglect by
the child’s parent. Because the
government is the petitioner, most
children and parents in dependency
proceedings are represented by state-
funded attorneys. In family court
proceedings, both parents are
presumed fit. It is a parent that
petitions the court to take jurisdiction
— not the government. If the parents
disagree about custody and/or
visitation, the court makes a
determination in accordance with the
best interests of the child. Family court
proceedings involve adult parties with
opportunities for children to
participate in mediation, evaluation, or
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Cross Examination - The parents or their attorneys must be given the
opportunity to cross examine the investigator and team members, along
with any witnesses who submitted declarations.

If there is evidence of physical or sexual abuse, the child must be
protected through no contact or professionally supervised visitation
with the person whom the child named as perpetrator until the child
both 1. reaches age fourteen (14) and 2. makes a formal request of the
court that that visitation become unsupervised.

If a parent or household member has habitual or continual illegal use of
controlled substances or habitual or continual abuse of alcohol (Family
Code Section 3011(d) and 3041.5), children are not to be alone with
that person. No parenting or custody recommendations are made by the
investigator or the team.

The court must make written findings of fact and rulings of law on the
record regarding domestic violence, dominant aggressor, child physical
abuse, child sexual abuse, substance abuse, and the parent to whom the
child is primarily attached and who provided the primary pre-separation
care-giving (Family Code Section 3011).

The court must err on the side of caution regarding child safety and
protection from physical/sexual abuse.

Minor’s Counsel
Minor’s counsel must represent the child’s wishes and provide a

court proceedings, and to have
attorney representation, on a case by
case basis, as may be deemed
appropriate by their parents or by the
court.

Cross-examination. The Task Force
agrees that all those who provide
reports or recommendations to the
court should be available for testimony
and cross-examination (see
recommendations in Contested Child
Custody).

Children not to be alone with parent
(Supervised visitation)

In section on Domestic Violence, the
Task Force recommends that courts
consider the need for supervised
visitation or exchange.

Minor’s Counsel
Children’s Participation and Minor’s
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standard duty of care. (Representing the child’s “best interests” has led
to attorney bias and minor’s counsel becoming a de facto attorney for
one parent or the other.) EIkins recommendations are very good, but
need to go farther to rein in this very problematic appointee category.

If input is provided to the family court by a minor’s counsel regarding
the child’s custody, such counsel must be subject to examination and
cross examination by the parties regarding such input, as a matter of
fundamental due process

Minor’s counsel must be paid by the court if the court appoints the
attorney.

Children must have choice over an appointed attorney, as in juvenile
court. They must be able to fire an attorney who is not representing
them appropriately.

With the previously described safeguards in place, there should be very
little need for minor’s counsel.

Family Law Research Agenda
Data are needed about cases in which children are ordered into custody

Counsel sections include
recommendation that legislative
changes be made so that minor’s
counsel is not permitted to make
recommendations because they are
functioning as an attorney and are not
subject to cross-examination.

The Task Force is aware of the
resource constraints facing courts and
families and recommends regular
review of costs as well as
implementation of California Rules of
Court, rules 5.240 and 5.241 dealing
with costs of minor’s counsel.

Choice of attorney. The Elkins Family
Law Task Force focused primarily on
procedural changes to ensure access
and due process in family law. This
issue is a substantive policy area in
which the Task Force did not choose
to make recommendations.

Family Law Research Agenda
It is not practical to add the suggested
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or unsupervised contact with sexual or physical abusers identified by data elements, as they would require
the children or with domestic violence dominant aggressors. extensive manual data collection from
Additionally, there needs to be data on individuals in the California court files and some of the information

Safe at Home program through the Secretary of State’s office in which | may not be available in court files.
children are placed with the identified batterer and are not allowed to Additionally, it is not possible to easily
see the victim unless the confidential address is provided to the batterer. | identify an appropriate sample of cases
These are by far the most important statistics needed. Collecting these | from which to draw such data.

data would greatly increase public confidence that the courts are
treating child safety with the seriousness it requires.

The only coordination with juvenile court should be for cases in which | The recommendation on coordination
CPS has substantiated child physical or sexual abuse. Family court with the juvenile court is limited to
should honor substantiated findings and protect the child from further researching possible approaches to
harm by the named perpetrator (Elkins recommendations page 64). If coordination and is not intended to lay
CPS does not substantiate child physical or sexual abuse, a proper out what those approaches should be at
family court investigation should be conducted. See 8 herein (Contested | this time.

Child Custody).

7. Candace Atkins Children’s Voices Children’s Voices

Director | agree but with the understanding that any testimony from children a) | The recommendations in Children’s
Family Court Services Be considered a last resort in information gathering; and b) that if a Voices (now Children’s Participation
Superior Court of Santa Cruz County | child has to testify that an attorney for the child be mandatory. and Minor’s Counsel) reflect existing

law allowing for judicial discretion in
hearing from a child and supporting
the idea that if a child wants to speak
directly to the court and the court finds
the child is of sufficient age and
capacity, it can be beneficial in those
instance to take testimony from the
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Enhancing Safety

Wording is needed to clarify that Family Court is not doing a
CPS investigation and that FC and CPS should work together
rather than dictate to one another.

Contested Child Custody

What about a recommending mediation following a failed conf.
mediation when there are no safety or other concerns to warrant an
investigation?

Resources for Child Custody Mediation.

Does “courts” mean the bench? If so, this rec should be rethought. It is
next to impossible to predict how long a mediation will take, even if
one is the mediator.

child rather than through a third party.
The cost and availability of counsel for
children in family law sometimes
makes it difficult or inappropriate for
the court to make such appointments
and considering these matters on a
case-by-case basis is critical to proper
adjudication.

Enhancing Safety
Updated to reflect this comment.

Contested Child Custody

The Task Force anticipates that pilot
projects would develop approaches
that reflect the recommendation and
promising practices.

Resources for Child Custody
Mediation.

The Task Force recommendations
seeks to enable the court (mediators,
managers, judges) to identify the needs
of various services and to meet those
needs with appropriate resources.

Mediation processes that result in
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Access to family court services

This has the potential to be one more layer on an already confusing
system. It seems like the sort of procedure that would be abandoned in
about six months.

Child Custody Language
| agree with the change in language, but what about parents who have

supervised or therapeutic supervised time? It just is not parenting time.

custody and visitation
recommendations are permitted in
counties by local rule and no
recommendations in this section
prohibit this practice from continuing.

Contested Child Custody This section
has been updated to clarify that the
mediator should be able to tailor the
mediation session or sessions to meet
the needs of the parties.

Access to family court services

These pilot projects are proposed to be
implemented in those counties
interested in providing a continuum of
services and are not proposed to be
mandatory statewide.

Child Custody Language

The recommendation regarding use of
the phrase “parenting time” has been
amended to focus only on replacing
“visitation” with “parenting time”
where appropriate.

8. Guillermo Auad, PhD
President
Children’s Rights Council

Minor’s Counsel
I’d add/clarify that it is further mandatory for Minor’s Counsel to
inform their clients of their right to make their voices heard, i.e.,

Minor’s Counsel
The Task Force recommendation
reflects the importance of keeping
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San Diego, CA

children should know that if they make a request to their counsel, that
that counsel is obligated to inform the court about such request. We
foresee a problem Minor’s counsels not informing their clients of their
right to be heard by the court. This is very important especially for
children, say 10 years (or so) and older.

We congratulate you for recommending eliminating the words
“visitation” and “custody” and for considerably reducing the power of
minor’s counsel.

Overall we feel that many sections of your recommended changes need
to be tighten up TO AVOID unscrupulous lawyers to look for excuses,
manipulate in order to deviate a decision which is in the best interest of
the child. We believe that this document should more specific to
prevent lengthy/expensive legal procedures.

I copy for your reference the Children’s Bill of Rights currently used by
the Children’s Right Council (i.e., it’s 60+ chapters). Note at the bottom
that this Bill is used as parental agreement form and we distribute it
with room for signatures.

children informed and making
legislative changes necessary to
require that counsel inform the court if
a child wishes to have his or her desire
expressed to the court.

9. Hon. Steven K. Austin

Chair, California Commission on
Access to Justice

Judge, Superior Court of Contra
Costa County

On behalf of the California Commission on Access to Justice, | am
writing to provide input on the draft recommendations of the Elkins
Family Law Task Force.

We commend the Elkins Task Force for its industry, productivity and
insight and we believe that your recommendations will do much to
animate law reform in California in the years ahead.
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It is obvious to us that you benefited from a diversity of task force
participants and were able to be precise about specific detailed reforms.
In many cases, we do not feel the need to replicate your deliberations
especially as they produced detailed technical suggestions found in
your draft recommendations.

Secondly, your draft was published before the governor signed the
Sargent Shriver Civil Counsel Act, AB 590. It is clear to us that that
Act represents a turning point in the historical efforts in California to
establish the right to counsel in civil cases. Because of the centrality of
the representation issue to your draft recommendations, we have
included several suggestions for your consideration concerning the need
for counsel in various family matters.

We believe that the overview section should include a portion
describing the transition period that California is presently in with
regard to providing counsel to the unrepresented. Because of the
importance of your recommendations, we suggest the following

The Sargent Shriver Civil Counsel Act is now the law of California
having been signed by the Governor on October 11, 2009. It establishes
the policy of California to be as follows

SECTION 1, paragraph (d) - “There are significant social and
governmental fiscal costs of depriving unrepresented parties of vital
legal rights affecting basic human needs...”

SECTION 1, paragraph (e) - “Expanding representation will not only
improve access to the courts and the quality of justice obtained by these
individuals, but will allow court calendars that currently include many

The report will be amended to provide
information regarding the Sargent
Shriver Civil Counsel Act (AB 590) in
the overview.
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self-represented litigants to be handled more effectively and
efficiently.”

“While court self-help services are important, those services are
insufficient alone to meet all needs. Experience has shown that those
services are much less effective when, among other factors,
unrepresented parties lack income, education, and other skills needed to
navigate a complex and unfamiliar court process, and particularly when
unrepresented parties are required to appear in court or face opposing
counsel.”

Specifically, the Shriver Act authorizes pilot projects to begin in July of
2011 that should include supplying representation on a test basis in
domestic violence and civil harassment restraining orders, and child
custody in actions by a parent seeking sole legal or physical custody of
a child -- particularly where the opposing side is represented.

The need for additional funds to provide representation in certain highly
sensitive cases as described in this set of recommendations is essential
in California.

[In addition to family law, the Shriver Act also includes other
substantive areas, such as housing-related matters, conservatorships,
and elder abuse. Which substantive areas are selected as part of the
pilot projects will be determined by the Judicial Council following a
competitive grant-making process.]

Specific Comments On Proposed Recommendations

Live Testimony
Our Commission supports your recommendation of live testimony as

Live Testimony
The purpose of the recommendation is
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we believe that the opportunity to see and hear the witnesses is
essential. We support your recommendation as it is central to the reason
for the creation of your task force. It also comports with traditional due
process concepts and is likely to lead to a better impression of court
proceedings retained by participating parties.

Because of our support of live testimony, we approach the finding of
good cause not to receive live testimony with caution. In the present
format of your recommendations including paragraph b, a through f and
h are worded as though there must be a finding of their presence to
support live testimony. We are concerned that the wording of the good
cause provision will allow judges to cut off live testimony in busy
courts with resulting party frustration and inadequate records being
made.

If the court finds applicable the good cause exception, then the court
must allow the party proffering the live testimony to make an offer of
proof as to the proposed testimony. If the party is not represented by
counsel, the court must explain the meaning of the term “offer of proof”
to the unrepresented party.

Expanding Legal Representation
Funding for Legal Services.

to provide a list of factors that judges
must consider when deciding whether
or not to take live testimony. The
requirement that judges state in writing
or on the record their reasons for
denying the right to live testimony is
intended to encourage the right to
present the right to live testimony/
This concern should be fully
considered in drafting a rule to
implement the recommendation.

The recommendation has not required
an offer of proof for the parties in the
case to provide live testimony.
However, the recommendation has
been modified to provide for offers of
proof when testimony of additional
witnesses is requested. Requiring a
judge to explain the concept of an
offer of proof should be considered in
developing implementing rules.

Expanding Legal Representation
Funding for Legal Services
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We think this section should be expanded to reflect the status of the
Shriver Act. We hope that your final task force report will stand for the
proposition that parents cannot be denied rights concerning their
children when they are not represented. Similar acute problems are
present in the domestic violence area in some courts.

Pro Bono Opportunities

We believe pro bono for family matters presents some unique and very
difficult problems. There certainly are lawyers in California who do
considerable pro bono family work. However, other counsel are
attracted to what they believe are more interesting and less stressful
issues. There is a long history in organized bar association pro bono
programs of neglect in the family law area. Many lawyers in California
believe it is the most difficult area to obtain needed amounts of pro
bono representation. We think this obstruction to pro bono work should
be described and addressed in paragraph c, page 16.

Many lawyers willing to provide pro bono services are reluctant due to
a lack of familiarity with family law issues and a lack of training in how
to deal with clients in an emotionally charged situation. Training
seminars and skills clinics should be expanded, in partnership with

local law schools and bar associations, so that attorneys who are willing
to volunteer services but fear the specialized area of family law are
empowered to perform pro bono services in the family law courts.

Certainly, the percentages of unrepresented family litigants in
California support the dire difficulties in obtaining pro bono
representation. Organized bar work to help fill the need should be a

This section will be modified to reflect
the status of the Shriver Act. While the
Task Force recognizes the crucial
importance of counsel, it also
recognizes the fiscal challenges
associated with this need.

Pro Bono Opportunities
Additional information regarding
challenges will be included.

The recommendations regarding
training will be expanded for those
attorneys who do not currently practice
family law.
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priority.

Limited Scope Representation

We suggest that limited scope representation is very important right
now. Aspirationally we believe it is important to move towards full
representation so there will be proper due process in the family courts.

The Commission believes that pro bono representation in family law
cases will increase as the courts and attorneys accept limited scope
representation. The support of this recommendation does not diminish
the importance of the right to have counsel appointed in family law
cases, especially if the other parties or the minor child are represented
by counsel.

It seems that it is hard to get attorneys to agree to offer limited scope
services, and one problem may be that local bar leaders are being
approached, who may often be the attorneys who take the higher end
cases, and wouldn’t necessarily be interested in limited scope cases.
One suggestion is to reach out to local, women’s, specialty and
minority bar associations and offer the mentoring and the training that
the recommendations mention as a way to increase the pool of attorneys
who might be more amenable to a limited scope arrangement. They
could be encouraged to pursue “unbundling” as a way to expand their
practice. This would also potentially expand the reach of services to
litigants who do not speak English, which has become an increasingly
serious issue in California.

Caseflow Management Early Interventions
We wholeheartedly support your call for early interventions. In some

Limited Scope Representation
No response required.

Pro Bono Representation. No response
required.

Will add references to reaching out to
local, women’s specialty and minority
bar associations.

Caseflow management Early
Interventions
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significant number of family matters, that early period presents an
island of affirmative approaches that could resolve more cases. We
support your suggestion that the identification of issues that remain in
dispute is a very important procedural step.

Providing for Child Safety and Well Being in Court Proceedings.
Perhaps there is no more important set of recommendations in your
draft than the call for child safety and well being in court proceedings.
The trauma associated with some public court confrontations can cause
irreparable injury to the child. Specifically, your call for the judicial
officer to control the examination of the child is essential. We agree
with your suggestion that there are several different methods for
obtaining input from the child. We also agree with your suggestion in
paragraph b, that the child need not necessarily testify in a courtroom.

Domestic Violence.

We support your recommendations under domestic violence. The
survival of orders is much needed. We also agree with your call for the
preservation of due process and the need for a fair hearing at which a
party is permitted to give testimony and call witnesses.

Enhancing Safety

We support your call for the enhancement of safety in family courts.
We believe that sufficient staffing with sheriffs in appropriate matters
can have many beneficial effects. We believe there are times in certain
specific family cases where the dangers to the participants and even the
court meet or exceed those encountered in criminal courts. The judges
of California should have the ability to be supported by needed sheriff
protections when appropriate.

No response required.

Providing for Child Safety and Well
Being in Court Proceedings.
No response required.

Domestic violence
No response required.

Enhancing Safety
No response required.
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Minor’s Counsel

The Access to Justice Commission is aware that the question of the
appointment of minor’s counsel is extremely complex and nuanced,
with strong disagreement about what is in the best interest of the minor
as well as what will achieve the most fair process. Because the Access
Commission does not have particular expertise on this question, and we
are aware that those with expertise on the issues will be providing
extensive input, the Commission does not comment directly on the
basic question posed here. However, we do want to add an important
note of caution. There are sensitive and complex legal issues created
when a minor has counsel and a parent does not. When a minor in a
contested custody proceeding is appointed counsel, and the target
parent qualifies, equal protection and due process require appointment
of counsel for the target parent. We are hopeful that this issue will be
addressed in the Shriver Act pilot programs so that progress may be
made on this point.

Expanding Services To Assist Litigants in Resolving Their Cases.
Because of the expertise represented by members of your task force we
know that they are aware of the dangers presented in a settlement of
family matters in cases where one litigant dominates another forcing an
inappropriate settlement. We think this difficulty in settlement should
be noted in your recommendations. Counsel facilitating settlements in
such cases would be aware of this problem as part of their education,
which you suggest.

General Form Review
We support your recommendations for streamlining family law forms

Minor’s Counsel
No response required.

Expanding Services To Assist
Litigants in Resolving Their Cases
The language has been revised to
discuss power imbalances.

General Form Review
Will add a recommendation that the
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and procedures, especially the principles that these forms should be
easy to use, allow parties to provide critical information requested by
the court, and be readily accessible. We suggest including a
recommendation that these forms be available in a variety of languages.

Enhancing Mechanisms to Handle Perjury

We support strongly the idea that there is much apparent perjury in
family court. It presents difficulties to the judge and, of course, to the
participants. The question we see is whether there is an easy way to
solve that problem. The emotional component runs high and accounts
for some of the problem. We approach the idea of additional sanctions
with caution especially because of those emotions. Additional sanctions
can cause additional litigation, consumption of time, resources, and
occasionally appeals. We wanted to raise the question of whether
sanctions are the best way to proceed.

Interpreters

Our Commission has worked actively in dealing with the needs of
interpreters in California. For many years, our Commission has been
involved with efforts to expand language assistance in civil and family
law cases, including publication in 2005 of a report entitled “Language
Barriers to Justice in California.” We wholeheartedly endorse the series
of recommendations in your draft report. However, we urge you to add
one more recommendation that indicates that while grant funding
should be sought to expand the types of cases where interpreters are
available, that that is a stop-gap measure. The primary source of
interpreter funding should be state funding, and the courts should
continue to seek adequate state funding for interpreters in important
civil and family law cases. Three Commission recommendations in its

forms be available in translation for
instructional purposes in the materials
regarding litigant education.

Enhancing Mechanisms to Handle
Perjury

This recommendation has been
modified in response to comments.

Interpreters

Will make the change to remove grant
funding to make it clear that general
funding is essential.

All references to titles refer to the Elkins Family Law Task Force Draft Recommendations Invitation to Comment October 1, 2009 — December 4, 2009

39


http://www.courtinfo.ca.gov/jc/tflists/documents/draft-finalrec.pdf�

Comments on Elkins Family Law Draft Recommendations
All comments are verbatim unless indicated by an asterisk (*).

Commentator

Comment

Committee Response

2007 Action Plan for Justice, page 72, address this issue

“Guarantee qualified interpreter services in civil proceedings.” [Action
Plan Recommendation 21] “Develop policies and procedures to
improve language access”, including training and resources for court
staff and judicial officers; expanding multi-lingual self-help centers;
and pursuing research to determine the actual unmet need and to
develop appropriate solutions. [Action Plan Recommendation 22]
“Reevaluate the system for recruitment, training, compensation and
certification of court interpreters.” [Action Plan Recommendation 23]

Interpreters are also important for the family law self help centers.
Because of limited resources, self-help centers often advise litigants to
bring an adult translator to the Self-Help Center with them. These
family/friend interpreters are not familiar with legal terms and court
proceedings, and may not be able to translate important terms. There
should be trained interpreters for self help centers.

One suggestion we would like to make with regard to cases involving
the need for interpreters is to mark the electronic records as well as the
physical files with an indication that a party requires an interpreter and
the language required. With such a system, it will be clear in advance
that one or both parties needs an interpreter and the interpreter can be
scheduled. Advance scheduling enables court room supervisors to pool

“Guarantee qualified interpreter
services in civil proceedings.”

The AOC has a number of programs in
place to develop policies and
procedures to improve language
access. The Task Force recognizes the
critical importance of these areas, but
believes that a recommendation
regarding reevaluation the system for
recruiting, training, compensation and
certification of court interpreters is one
best addressed by the Court
Interpreter’s Advisory Panel.

The Task Force has recommended that
interpreters be available for all court
operations.

This suggestion regarding indicating
the need for an interpreter on
electronic as well as physical files is
crucial for an effective system will be
included in implementation efforts.
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resources and schedule interpreters accordingly.

The California Court Case Management System (CCMS) that is in
development by the Administrative Office of the Courts will support
the tracking of the language needs in court proceedings supporting the
recommendations of the Elkins Task Force. The system will provide the
ability for regional and local court interpreter coordinators to schedule
and track language assignments for court cases. CCMS will also
contain functionality to run statewide reports on the use of court
interpreters and the language services provided. It is critical that the
development and deployment of this system be completed in order to
meet these important objectives and so many others.

Public Information and Outreach

The Commission strongly supports this recommendation. We suggest
adding that the Administrative Office of the Courts partner with the
legal services agencies and their community partners to not only
educate the public about what services are available to them, but also to
educate the bench about available community resources for family law
litigants, such as no and low cost counseling, parenting classes, support
groups and classes for survivors of domestic violence and their
children, and domestic violence shelters.

Leadership, Accountability and Resources

There is a lack of adequate judicial resources in the state, and the need
for more judges assigned to family law is one example of a problem
that plagues the entire judicial branch. The Access Commission
strongly encourages the Legislature and the Governor to set a high
priority on funding additional judicial officers to permit full

CCMS

Being able to indicate the need for an
interpreter is critical and that CCMS
has incorporated this feature which
should be deployed as soon as
possible.

Public Information and Outreach
Standard of Judicial Administration
5.30 (f) (7) anticipates this broad
outreach and leadership role in support
of a wide variety of services for
families.

Leadership, Accountability and
Resources. The Task Force
recommendations point to the critical
need for increased judicial resources in
family law through all available
approaches, including improvements
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implementation of the many excellent recommendations in this Report.

to increase operational efficiency, the
re-allocation of existing resources, and
medium- and long-term plans to secure
additional resources for family law.

10. Yolanda Bachtell, Attorney at
Law
Law Offices of Yolanda Bachtell

Please create uniformity between all courts. Each court has different
rules that make it difficult to present matters to the Court.

Increasing uniformity of courts to
make it easier to present matters is the
intent of recommendations regarding
statewide rules of court.

11. Enid Ballantyne
No county information provided

I am a long-time family law practitioner; | sometimes have trouble
enforcing support orders, especially if NCP is self-employed. If my
client cannot afford elaborate document searches and depositions, |
have few tools to work with. I can, of course, send the party to the local
Bureau of Family Support; that agency can take months to enforce an
order by suspending a driver’s license and a professional license. I think
the private bar should be permitted to send a notice of failure to pay
support with appropriate documentation such as a judgment or order
after hearing to licensing agencies. The burden would then shift to the
other party who would be given notice and the right to contest the
license suspension. He/she could then go to court and have a hearing on
the issue. This would be a powerful tool that would help tremendously
in support collection.

This is a matter that would need to be
considered by the legislature. These
types of enforcement remedies, which
are both fairly severe in nature and
done without prior judicial approval,
appear to have been deliberately
limited to the child support agency due
to concerns about potential abuse or
mistakes. Concerns were also voiced
by the various licensing agencies
regarding the increased workload on
them and increased cost. The
Department of Child Support (DCSS)
license suspension authority increases
those other agencies’ workloads,
however, it is able to electronically
submit their suspension list to many
of the licensing agencies and those
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agencies then only have to deal with
one entity (DCSS) to resolve any
issues rather than multiple individual
submissions.

12. Steve Baron

Former Director of Family Court
Services Superior Court of Santa
Clara County (Retired)

| agree with the recommendations with the following modifications

Child Custody Language

Comment The phrase “parenting time” should not replace in any
manner or refer to matters involving “legal custody,” “joint legal
custody,” or either of those followed by any conditions related to them
in that “parenting time” has little or nothing to do with the legal
authorities and divisions of legal authorities associated with legal
custody issues. Nor should “parenting time” substitute for “Sole
Physical Custody” or “Joint Physical Custody” in that physical custody
determinations under current law/case law are clearly related to move
away considerations and change of physical custody requirements.
“Parenting time,” however, should be used in all references to division
of actual time sharing and also to replace the term “visitation.”

Child Custody Language

The recommendation has been
amended to recommend that
“parenting time” be considered as a
replacement for “visitation” but not for
“custody.”

13. Elizabeth Barton, AM, Ph.D.
Board Member

Fathers & Families

Los Angeles and Boston

*Attached please find Fathers & Families’ comments on the Task Force
draft recommendations. We thank the Task Force for its work, and
believe that many of the problems the Task Force cites have long
merited reform.

Fathers & Families is a national family court reform organization with
offices in Los Angeles and Boston, Massachusetts. We believe that
children are greatly harmed by high-conflict divorce cases and our
current family law system. Too often children lose one of the two
people they love the most-their fathers or sometimes their mothers-
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because our system fails to protect the loving bonds children share with
both parents. We believe that the draft recommendations are a good
start to address these issues.

We are concerned, however, that many of the draft recommendations
are lacking in substantive detail. Nevertheless, we will withhold
judgment until we see the final report, which will contain the detailed
and specific language that will become actual legislative draft
proposals.

Right to Present Live Testimony
Agree with the recommendation

Expanding Legal Representation

Agree with the recommendation subject to modifications as described
below

Attorney Fees (8) Early needs-based awards Add clear language for
sanctions against the needs-based party and or their attorney if it can be
shown that the needs-based party or their attorney is using the
availability of the needs-based award to drive unnecessary/frivolous
litigation for the sale purpose of increasing the other party’s costs.

Caseflow Management
Agree with the recommendation subject to modifications as described
below

We certainly agree with the provision to sanction attorneys themselves.
We believe this is long overdue, and we welcome the Task Force’s
recommendation on this.

Right to Present Live Testimony
No response required.

Expanding Legal Representation

The Task Force believes that its
proposed recommendations regarding
sanctions appropriately respond to this
concern.

Caseflow Management

No response required.

Attorney sanctions
No response required.
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Default Orders

While this case title mentions default orders, it lacks language to
address California’s serious problems with bad/poor service process.
This poor service leads to a high rate of default orders. This is a very
serious issue which needs to be addressed.

Provide Clear Guidance
Agree with the recommendation

Default Orders

Based upon investigations of this
issue, the high default rate in
California for governmental child
support cases compared to other states
appears to have more to do with the
proposed judgment process that is used
in child support cases brought by the
local child support agencies. The
procedures in governmental child
support cases involve the preparation
of a proposed judgment that is served
upon the respondent along with the
summons and complaint. The
proposed judgment includes the
amount of child support and other
provisions that will be entered if the
respondent does not file an answer to
the complaint. In essence, this creates
the possibility for a “consent” default
if the respondent agrees with the
proposed judgment, without the need
for any further action on the
respondent’s part.

Provide Clear Guidance
No response required.
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Children’s Voices
Agree with the recommendation

Domestic Violence

Agree with the recommendation subject to modifications as described
below

Comments While we agree with the recommendations in principle, the
recommendations sidestep the serious problem of many litigants using
the TRO and RO process as a tactical weapon in child custody cases.
FLEXCOM wrote in their Vol. 27, Number 4, 2005 newsletter

“The primary concern of the Family Law section of the State Bar was
that these protective orders are increasingly being used in family law
cases to help one side jockey for an advantage in child custody and/or
property litigation and in cases involving the right to receive spousal
support.”

“While clearly these protective orders are necessary in egregious cases
of abuse, it is troubling that they appear to be sought more and more
frequently for retaliation and litigation purposes rather than from the
true need to be protected from a genuine abusive batterer.”

The Task Force’s recommendations should also include clear language
for serious sanctions against any person using TROs or ROs as a
tactical weapon.

Whether this is addressed in this recommendation or in number 14
(“Enhancing Mechanisms to Handle Perjury”), this serious problem
shouldn’t be ignored.

Children’s Voices
No response required.

Domestic Violence

The Elkins Family Law Task Force
focused primarily on procedural
changes to ensure access and due
process in family law. This issue is a
substantive policy area in which the
Task Force did not choose to make
recommendations.

The Elkins Family Law Task Force
focused primarily on procedural
changes to ensure access and due
process in family law. Where such
conduct would amount to perjury, the
Task Force addresses the issue in the
section on perjury. However, the Task
Force is also aware that the remedy for
someone unable to prove that they
need a restraining order is the court not
issuing that restraining order;
imposing any other sanctions for
requesting a restraining order has the
potential to increase the number of
hearings and resources required in this
area.
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Enhancing Safety
Agree with the recommendation

Contested Child Custody
Agree with the recommendation subject to modifications as described
below

Comments

We agree with this recommendation. However, the current mediation
orientation materials being used by most if not all courts in California
are outdated and are based on ideology rather than evidence-based
research and data.

Mediation materials should also include a comprehensive section on the
negative consequences and damaging affect that high-conflict divorces
and parental alienation have on children. It is our belief that better
parent education in this regard at the beginning will reduce the number
of high-conflict custody cases.

We would also request that the Wisconsin Supreme Court’s “A Child
Bill of Rights” and “Co-Parent’s Bill Of Rights and Responsibilities,”
written by Frank Leek, Ph.D., be included in all mediation materials as
guiding principles for all parents and mediators. Commentator provided
a copy of these documents.

Minor’s Counsel
Agree with the recommendation

Scheduling of Trials -

Enhancing Safety
No response required.

Contested Child Custody

Orientation As part of litigant
education, the Task Force recommends
addressing concerns about orientation
content during implementation.

Minor’s Counsel
No response required.

Scheduling of Trials
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Agree with the recommendation

Litigant Education
Agree with the recommendation subject to modifications as described
below

Comments

Parenting education should be evidence-based. As in NO.6, materials
should also include a comprehensive section on the negative
consequences and damaging affect that high-conflict divorces and
parental alienation have on children. Evidence-based information on the
importance of the involvement of both parents in children’s lives
should also be provided. Also see comments for No.8 Contested Child
Custody and attachments to No.8.

Expanding Services to Assist Litigants
Agree with the recommendation

Streamlining Family Law Forms
Agree with the recommendation

Enhancing Mechanisms to Handle Perjury
Agree with the recommendation subject to modifications as described
below

Comments
Perjury, including perjury by declaration, runs rampant in family courts
and is seldom punished. We applaud the Task Force for making this

No response required.

Litigant Education

Agree that parenting education should
be evidence based. There is continuing
research in this area and the specifics
of content should continue to be
developed over time.

Expanding Services to Assistant
Litigants
No response required.

Streamlining Family Law Forms
No response required.

Enhancing Mechanisms to Handle
Perjury This recommendation is being
amended based upon comments
received to make it clear that civil
sanctions are not the only appropriate
mechanism for addressing perjury.
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recommendation. However, we believe that civil sanctions do not
always provide the level of justice merited by a party who has been
injured by perjury. Therefore, we believe reasonable criminal sanctions
should also be added.

Also see comments for No.6, Domestic Violence.

Standardize Default and Uncontested Cases

Agree with the recommendation subject to modifications as described
below

Comments

While we agree with the recommendation in principle, default
judgments are routinely entered in out-of-wedlock child support and
paternity cases, largely due to poor and unverified service process.
California’s default orders rate is still well over 50%, whereas other
states’ rates range from 10 to 20%.

We recommend that a provision be added for a review hearing in these
cases once they’re discovered. This would amount to the defaulted
party having their day in court if they had never been properly served or
served at a verifiable address.

Standardize Default and Uncontested
The high default rate in California
compared to other states appears to be
based upon the proposed judgment
process that is used in child support
cases brought by the local child
support agencies rather than lack of
notice. The procedures in
governmental child support cases
involve the preparation of a proposed
judgment that is served upon the
respondent along with the summons
and complaint. The proposed judgment
includes the amount of child support
and other provisions that will be
entered if the respondent does not file
an answer to the complaint. In essence,
this creates the possibility for a
“consent” default if the respondent
agrees with the proposed judgment,
without the need for any further action
on the respondent’s part.
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Interpreters
Agree with the recommendation

Public Information and Outreach
Agree with the recommendation

Judicial Branch Education

Agree with the recommendation subject to modifications as described
below

Judicial education should be evidence based, as opposed to ideological,
in nature. As in parenting education above (No.6, 8 and 11), materials
should include a comprehensive section on the negative consequences
and damaging affect that high-conflict divorces, false allegations and
parental alienation have on children. Evidence-based information on the
importance of the significant involvement of both parents, fathers and
mothers, in children’s lives, should also be provided.

Family Law Research Agenda
Agree with the recommendation

Court Facilities
Agree with the recommendation

Leadership, Accountability. and Resources
Agree with the recommendation

Interpreters
No response required.

Public Information and Outreach
No response required.

Judicial Branch Education

Details about the content of the
recommended approach to and content
of judicial education will be addressed
in the implementation process. The
suggestion re evidence based will be
forwarded.

Family Law Research Agenda
No response required

Court Facilities
No response required.

Leadership, Accountability and
Resources No response required.

14. Cherami Bartow
Santa Rosa, CA

Contested Child Custody
Part 2 Child Custody Mediation Services

Contested Child Custody
The Elkins Family Law Task Force
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Family Court Services Mediators should be bound by rules concerning
ethics; (i.e. treating the parties with dignity and respect). A fair amount
of time to be heard for each party should be included in mediation
services.

New mediators should be monitored by a supervisor for a probationary
period of time such as 6 weeks, 90 days, etc.

Parties should have reasonable resources available to submit complaints
without suffering bias the next time they must attend mediation.

focused primarily on procedural
changes to ensure access and due
process in family law. This issue is a
substantive policy area in which the
Task Force did not choose to make
recommendations. However, Family
Court Services employees are bound
by the Trial Court Employee Code of
Conduct and the California Rules of
Court, rule 5.210 which includes
section (h) addressing ethics.
Recommendations do address the need
to have mediation sessions and
processes that are responsive to the
particular needs of a given case,
allowing for more or less time as
needed.

New mediators throughout the state
routinely receive training, supervision,
and mentoring during the start of their
career, and all mediators receive
continuing education each year.

Complaint processes. The Task Force
agrees that complaints should be able
to be submitted without concerns
about litigants experiencing bias.
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Handling Perjury

similar.

Judicial Branch Education

being hired by the County.

their words.

The Court should be more inclined, upon its own motion, to address the
issues of perjury in family law. Generally, it seems like a party must
take steps in civil court separately by commencing action through the
District Attorney. When a Family Law judge recognizes, by offered
proof of a party, that perjury has been committed by the other party, a
ruling should be made, at a minimum, as to bad faith, sanctions, or

Family Court Services Mediators should be bound by statewide
standards of education. ALL mediators should be licensed with the
California Board of Psychology. ALL mediators should have a
MINIMUM of 24 college units in Early Childhood Education.
Ongoing educational programs should include ongoing
evaluation/testing as to individual mediator’s knowledge.

Credentials of all prospective mediators should be verified prior to

It is currently unclear whether serving as an FCS mediator is considered
the practice of psychology. Those holding a position which greatly
effects the lives of children should be held to greater standards than is
currently required. In my opinion, mediators are practicing psychology
and should hold appropriate credentials, and be held accountable for

Handling Perjury

The recommendations in this section
have been significantly revised. This
issue is one that should be considered
in development of implementing rules.

Judicial Branch Education
Mediator education and experience
requirements are provided for in
statute and by rule of court, and a
statewide rule of court and required
training is provided annually.

The Task Force supports the concept
that courts should verify credentials as
part of its hiring practices.

The definition and scope of child
custody mediation has been provided
by the legislature and has not included
equating mediation with the practice of
psychology. This is a substantive area
of law in which the Task Force chose
not to make recommendations given
its primary focus on procedure.
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Statewide standards should be implemented as to Family Court
Services Mediators, generally.

California Rules of Court, rules 5.210
and 5.215 specially address mediator
and mediation requirements.

15. Naghmeh Bashar,

Attorney at Law and Chair

Law Offices of Beatrice L. Snider,
APC

San Diego Family Law Action
Committee

San Diego, CA

On behalf of the San Diego Family Law Action Committee
Recommendation 1 Right To Present Live Testimony At Hearings

Summary

The Elkins Task Force discusses the case of IRMO Reifler wherein it
was held that evidentiary declarations may be used by litigants in lieu
of live testimony in a particular post-judgment modification hearing.
The use of declarations verses live testimony was to be a case-by-case
decision and not a rule with respect to all cases. The Elkins Task Force
has, however, opined that many courts have simply done away with live
testimony and have essentially adopted the declarations format of
presenting evidence. Credibility and hearsay statements are particularly
important issues being addressed in the report. The Elkins Task Force
suggests a return to live testimony.

The San Diego Regional Standing Committee has concerns regarding
this recommendation. A few counties that are already implementing this
method have a terrible back-log with sometimes entire days being
wasted waiting for a courtroom to open up for the taking of oral
testimony; thus delaying immediate relief in deserving cases.

One example given at our meeting a hearing in Orange County on a
morning calendar wherein an attorney told the judicial officer he
wanted to take cross-examination based on a declaration that was
written. The judge requested the counsel wait until a courtroom was

Summary

The Task Force recommendation does
not eliminate the discretion of judges
to deny the right to live testimony, or
to limit the scope of the testimony it
allows. It sets out factors judges must
consider in making the decisions about
allowing live testimony. Responses
from an attorney survey and input
from the public-at-large have provided
the Task Force with numerous
examples of situations in which issues
could have been resolved more quickly
if only the parties have been allowed
to present testimony, and the judge
then proceeding to make a decision.

The Task Force recognizes the
importance of timely access to
hearings and disposition of contested
issues address the concerns about
timely hearings that are conducted to
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found. By 1130 a.m. (already two to three hours later, the courtroom
was found in another distant courthouse and they had to show up at that
courtroom by 100 p.m. that afternoon. A morning hearing became an
all-day event; rarely can a party afford to pay counsel for an entire day.

In other instances, the initial setting for live testimony was set weeks
away.

It was noted that IRMO Reifler did not reach the pre-judgment
hearings. How do we solve the backlog issue that is occurring? This
recommendation must be tied into court and litigant resources, which is
difficult especially for a spouse who has no resources. The Reifler
procedure permits the courts to hear more matters and decreases costs
for litigants.

Sufficient resources must be allocated to the family court to hear live
testimony. In certain cases, custody, complex financial matters, live
testimony may take 1, 2 or 3 trial days. Without sufficient resources
(more judges, more judges with family law experience), this
recommendation for live testimony should not be implemented. The
delay to a needy parent in need of support should not be compromised.

Another concern is the lack of attorney fees for the spouse in need. In
some or even many cases, their counsel must be prepared for trial on a
first OSC without necessary fees and costs. Provision must be made for
immediate fees and costs so there is an even playing field at the first
litigated live testimony OSC. Without the means, the right to present
live testimony is worthless and even worse, it places the needy spouse
at a severe disadvantage because the spouse with the greater ability will
have the ability to present his/her case i.e. experts, costs, etc.

the greatest extent possible without
interruption.

The Task Force recognizes that there
are a number of procedural matters
that are ancillary to the fundamental
issues in the case, and can be
adequately decided on the basis of
declarations alone. With respect to
substantive matters in which there are
material facts in dispute, the Task
Force received input from attorneys
and the public-at-large that basing
decisions on declarations alone was
not only unfair, but increased
attorneys’ fees. The Task Force has
also heard from a number of family
law judicial officers that conducting a
brief hearing on such matters is far
more efficient than handling the often
excessive declarations, and resulting
motions to strike.

Although many recommendations
require and identify the need for
additional funding, many others may
be implemented without increased
resources. The Task Force envisions
that the implementation process will
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San Diego County has already implemented a system whereby if a
party wants live testimony or to cross-examine a witness, they make a
request for a special set and the court will grant the request whereby the
parties have approximately two hours of time dedicated to them. When
the parties show up at the hearing, the time is already allocated. San
Diego County rules have successfully implemented the reverse of the
Elkins recommendation; i.e. no live testimony (Reifler) unless you
request live testimony.

Rule of Court.
Agree with this recommendation.

Live Testimony

Agree that litigants should have the right to present live testimony.
However, as recommended by the Elkins Task Force, the San Diego
Standing Committee does not agree with this recommendation.

Generally, San Diego prefers to conduct its hearings, whether pre or
post judgment, as it currently does; i.e. the hearing be conducted on
declaration basis unless a finding of good cause shows otherwise, then
live testimony should be taken.

consider the need for resources and
seek to avoid situations in which
mandates are not adequately funded.
Unless issues and proposed solutions
are identified, there is no way to plan
and seek adequate resources in the
future.

The Task Force became aware of that
a number of calendaring practices
currently used by courts that will
support implementation of this
recommendation.

Rule of Court.
Agree. No response Required.

Live Testimony

The Task Force concluded that the
decision whether or not to allow live
testimony must be based on the subject
matter of the Order To Show Cause or
Motion, and not on where in the court
process it takes place, and that the
right to present testimony on certain
matters is so fundamental to basic
fairness, it must only be denied for
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modified.

court and spouse it is not.

immediate relief.

If the above is not possible, then the committee recommends that the
language be as follows there should be a hybrid — for any pendent lite
hearings where no judgment has yet been entered, the hearing be
conducted on declaration basis unless a finding of good cause shows
otherwise, then live testimony should be taken. For any post-judgment
hearing, oral testimony should be taken where a judgment is being

Litigants in civil litigation, not related to family law, proceed in law and
motion by way of declarations. In the typical case, if the parties desire
to proceed by declaration this should be permissible without any
finding of good cause. There is a countervailing dissenting view that
live testimony would costs too much and it hurts the dependent spouse
who cannot afford to litigate this early in the proceedings. In other
words, live testimony would be great, but without resources for the

Also, live testimony creates logjam at the courthouse and delay getting

One recommendation from the SD Standing Committee Modify the
[OSC and Notice of Motion] Request for Order forms to add a “box”
wherein parties could pre-request on the form that they request live
testimony. In that case, the clerk of the court can automatically calendar
the hearing for a special set or live testimony without any waste of
unnecessary resources and court’s time.

The Request for Order form and Response should also provide space so
that witnesses that will be called should be identified and with a short

good cause. The Task Force believes
that allowing the litigants the right to
testify at their hearings would take
much less than two hours in many, if
not all cases. Should additional
witness testimony be requested, then
courts may choose to set the matter for
further hearing should the judge decide
to allow the additional testimony.
Courts should continue to use creative
calendaring methods to manage the
flow of their cases.

The input that the Task Force received
from the public in writing, during
periods of public comment at the Task
Force meetings, and at the public
forums held in San Francisco and Los
Angeles, uniformly supported the right
to present live testimony.

The Task Force shares the concerns
about the availability of attorneys’
fees, and has modified the
recommendation on Increasing
Attorney Representation to clarify the
importance of early needs-base
attorney fee awards.
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statement concerning their areas of testimony. The revised form should
provide space for identification of witnesses, addresses, phone numbers
and areas of testimony. The area of testimony should disclose material
information in conformance with the fiduciary duties set forth in
Family Code section 2100, 2102.

In all cases, potential witnesses should be identified within 10 days of
the first hearing date. Such a rule prevents trial by ambush, permits an
opposing party to take discovery and/or depositions as permitted (by
Code or by ordering shortening time). While permitting pro per the
opportunity to speak at the OSC, to have their “day in court,” such a
result should only be accomplished with reasonable notice to permit the
opposing party the ability to rebut the proposed testimony. While a pro
per has rights, so does the opposition and timely notice with witness
identification and area of testimony is reasonable, appropriate and
consistent with due process for the responding party. If a timely request
for live testimony (with witness identification) has been filed and
served, the court shall permit live testimony.

Good Cause Exceptions. Disagree.
One gets live testimony if he/she requests it.

The Task Force anticipates that
attorneys and self-represented litigants
will be on notice that the parties will
be allowed to testify, and the judge to
ask questions, at any OSC/Motion
hearing, particularly on substantive
issues where there are material facts in
controversy. The decision about
which, if any Judicial Council forms
will be initiated or modified in this
regard will be considered in
developing rules of court to implement
this recommendation.

Good Cause Exceptions -

The Task Force received many
comments requesting that there be no
good cause factors and that judicial
discretion to deny requests for live
testimony should be eliminated
completely, with or without any notice
at all. The Task Force believes that
judicial discretion should be
maintained with reviewable factors
that must be considered in the exercise
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Summary

Elkins Task Force acknowledges that legal information and advice are
critical in Family Law Matters and that the emotion and financial
impact of Family Law issues cannot be overestimated. They start their
summary by saying that some self-help litigants will be able to
effectively handle their own Family Law matters but many will not.
They believe that litigants may need representation “only on selected
matters.” The Task Force goes on to talk about assisting litigants in a
“cost-effective” manner and providing a “continuum of services” that
includes not only assisting with forms and explaining the process but
goes well beyond that in recommending the giving of legal advice,
providing mediation services, even to “representing a litigant on a
portion of a case.”

SD FLAC working group, while supporting certain aspects of this
recommendation, rejects the spirit of the recommendation as well as the
vast majority of the specific recommendations.

Attorney’s Fees

Statewide Rules and Forms We strongly support the recommendation
creating a statewide guideline for the award of attorney’s fees including
requirements to allow self-help litigants seeking attorneys to provide
the information needed for the court to issue an initial attorney’s fees
award.

Attorney’s Fees Early Needs-based Fee Award We strongly support the
recommendation of the court’s paying careful attention to early needs-
based attorney’s fees awards rather than deferring the issue to trial. The
1985 case of IRMO Hatch provides it is reversible error if the court

of that discretion.

Attorney’s Fees
Statewide Rules and Forms
No response required.

Attorney’s Fees
Early Needs-based Fee Award
No response required.
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refuses an award of pendente lite attorney fees and costs without
considering the needs of the requesting party and the other party’s
ability to pay. To hold otherwise would frustrate the purpose of
pendente lite fee awards — i.e. to afford a financially disadvantaged
party the opportunity to obtain legal representation reasonably equal to
the other party. (IRMO Hatch (1985) 169 CA3d 1213, 1219)

Attorney’s Fees

Assistance in Preparing Requests for Fees and Obtaining Counsel
While we would strongly support this recommendation, there does need
to be clarification that the limited scope appearance for the purpose of
obtaining early needs-based attorney’s fees shall be done by attorneys
and not the self-help center and/or the facilitator.

Referrals to Private Attorneys

We strongly support this recommendation for the local lawyer referral
service to encourage and develop the modest means/low-fee Family
Panel, as well as panels for attorneys who offer unbundled legal
services. San Diego County already has a similar program.

Funding for Legal Services

We agree with the spirit of this recommendation but by use of the
phrase “for litigants unable to afford private attorneys” there is an
implication that there will be a needs-based analysis for each individual
litigant before services are provided. To the extent that a needs-based
analysis is performed prior to providing low-cost or no-cost legal
services, we agree with this recommendation. Otherwise, we strongly
disapprove of this recommendation.

Attorney’s Fees

Assistance in Preparing Request for
Fees and Obtaining Counsel

Agree that this could be clarified.
Neither facilitators nor self-help
attorneys make appearances in court.

Referrals to Private Attorneys
No Response required.

Funding for Legal Services

The phrase “litigants unable to afford
private attorneys” does indeed mean
that there will be a needs-based
analysis.
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Increase Funding for Legal Aid to Assist with Family Law Matters
Again, so long as there is a needs-based analysis done, we would
strongly support this recommendation.

Funding for Representation

We would support this recommendation so long as there is a needs-
based analysis done prior to providing any representation to litigants.
Moreover, there is an assumption that there are funds available for the
right to counsel in civil matters that concern “human needs” which, if
true, should certainly include Family Law issues. However, the
working group knows of no such funds or a right to tax payer funded
representation in civil matters.

Expanding Legal Service Programs for Appellate Cases
We would support this recommendation if there is a needs-based
analysis done prior to providing the self-help appellate program.

Expanding Self-help Services

We adamantly object to this section, so long as there is no needs-based
analysis done before providing the self-help services. The Task Force
states that attorneys feel that the self-help centers “are helpful.” We
believe that “self-help centers” are actually a hindrance to the Family
Law litigation process. People who can afford attorneys who simply

Increase for Funding for Legal Aid to
Assist with Family Law Matters
Agree, no response required.

Funding for Representation

Agree that there will be needs testing.
AB 590 (Feuer) chaptered in October
2009 provides funding for pilot
projects to assist litigants whose
income is 200% of less of the poverty
line. 20% of those funds will be used
to assist litigants with custody matters.

Expanding Legal Services Programs
for Appellate Cases

The Task Force has heard repeated
testimony from the public about the
difficulty of the appellate process. It is
critical that basic information be
available about the process — including
the benefits of hiring an attorney or
referrals to pro bono for those with
limited incomes.

Expanding Self-help Services.

The issue of charging for court-based
self-help services was considered by
the Judicial Council’s Task Force on
Self-Represented Litigants. That Task
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wish to have the State provide these services for them, use the service
and thereby drain resources away from those litigants who actually
need the assistance. We strongly recommend a modification to the tax
payer paid service model of the self-help/facilitator centers. These
centers should be required to do a needs-based analysis and the State
create a sliding scale, fee-based system so that those people who truly
need the service would have access to that service for free, while
moderate income litigants would pay a moderate fee; those litigants
who could afford legal services and whose income crosses a threshold
set by the legislature would not have tax-payer paid-for services
available to them.

Requiring the facilitator to perform a needs-based analysis would be
simple and straightforward and would save taxpayers a great deal. It
would leave more resources available to the facilitators to help those
people who need it but cannot afford it; it would force a majority of
those litigants who can afford the legal services to obtain attorneys,
thereby speeding up the litigation process and creating a more efficient
system. We strongly believe that, by expanding the self-help services,
the court system will feel the opposite effect of what it is seeking. There
will be more self-help litigants, there will be longer and more
unstructured litigation filed and the little resources the court has will be
poorly used.

The Facilitator’s primary goal ought to be assistance of pro per litigants
in brief, quick matters, process their documents versus being their
attorney.

Increased Funding for Self-help Services
We strongly reject this section that calls for the “self-help centers to

Force determined that a needs-based
analysis is indeed costly for the court
and that all taxpayers should have the
right to basic self-help services. Those
services may well include information
about the value of hiring counsel for
those persons who are able to afford
counsel.

Increased funding for Self-help
Services.
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expand their services.” The reasons for our rejection of this are set
forth both above and in the analysis immediately below.

Self-help Services Expanded

We strongly reject this section which calls for the self-help services to
expand to include training materials “on evidence and the matter in
which the information can be presented to court.” It appears to us that
the facilitator’s office would become a law school, teaching litigants
how to present evidence and other information to the court. Is the
facilitator’s office presently prepared to hire significant numbers of
attorneys because, if paralegals are presenting this information, they
would be practicing law without a license.

This section, while small, is the crux of the Task Force’s attempt to turn
Family Court into a Smalls Claims court or even a “Judge Judy”
environment. This section calls for “self-help centers” to have resources
available to assist self-represented litigants in hearings, trials, and
appeals, such as information related to rules, forms, and timelines.” If
Section 4 of this recommendation is not based upon a needs-based
finding, it depletes the value of every Family Law attorney throughout
the state of California.

Availability of Attorneys Mentoring Program
We support this recommendation of creating a mentoring program for
new attorneys in Family Law.

See response above and below.

Self-help Services Expanded.

A number of self-help programs
currently provide this information.
One legal aid/court partnership has
developed a video demonstrating
concepts of introducing and objecting
to evidence which is available for all
persons filing or responding to a
motion. Paralegals might provide this
information under the supervision of
an attorney.

Currently over 70% of divorces in
California are filed without an attorney
of record and 80% are completed
without an attorney of record. Without
the assistance of self-help centers, the
courts would be in very difficult
straits. Self-help centers which utilize
experienced attorneys are critical to
ensuring the value of family law
attorneys.

Availability of Attorneys Mentoring
Program
No response required.
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Court-based Mentoring

We support the court providing workshops or internship opportunities
for law students and the local Family Law facilitator or Family Law
self-help center offices, so long as the service is provided on a needs-
based analysis.

Pro Bono Opportunities

We would strongly support this recommendation should it be
predicated on finding that the litigant cannot afford competent legal
service.

Limited Scope Representation

We do not support this recommendation that would encourage litigants
to obtain legal services on a limited scope basis. This is encouraging
litigants to hire attorneys for certain portions of their case but not
others. We believe this can lead to conflicting rulings, exposing the
attorney to malpractice claims and promotes a congestion of the Family
Law legal system with self-help litigants who can afford an attorney.

Court-based Mentoring
See response above regarding need-
based analysis.

Pro Bono Opportunities
No response required.

Limited Scope Representation

Many attorneys in California currently
provide limited scope representation.
They report that many of the clients
that they assist do not have the
resources or would not choose to hire
counsel for the entire case, and, but for
limited scope representation would
proceed without any assistance, which
would have a greater impact on the
court system. Insurance carriers who
provide professional liability coverage
have vetted the statewide Risk
Management Materials developed for
limited scope representation and have
approved their use.
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Comment
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Conclusion

We are of the impression that the Elkins Task Force does not perceive a
Family Law as assisting the court in the proper administration of
Family Law cases. It appears that the Elkins Task Force is of the
opinion that pro per litigants with the assistance of a “self-help center”
or “facilitator” is a more efficient means of litigating Family Law cases
than having two competent lawyers involved in the action. We strongly
disagree with the underpinnings of the recommendation that would
promote self-help centers and facilitator offices for parties who can
afford representation.

We strongly believe that a Family Law matter, whether simple,
complicated, or highly complicated is best facilitated through the
litigation system when there are two lawyers looking out for their
client’s best interests. The use of self-help centers, facilitators, or legal
aid is certainly appropriate for the very low income and low income
litigant. However, history tells that the more a litigant earns, generally
speaking, the more complicated the case becomes. Therefore the
middle/higher income litigant needs more assistance than the court can
afford to provide. A qualified attorney can aid not only the litigant but
the court system as a whole. Any legislation that provides a means for
middle and high income litigants to use tax payer services would create
the exact opposite effect that the California Supreme Court sought
when they issued their opinion in the Elkins case. This would in
essence socialize Family Law only. Also, if a litigant does not like the
services provided by the Facilitator’s office, they have no recourse
because the Facilitators are immune while at the same time they are
putting their service out for the public.

Conclusion

The Task Force recognizes the
tremendous complexity and
importance of family law as is clear
from all of the recommendations,
including all of those encouraging
expansion of full representation. It is
optimal that all persons receive
assistance from qualified attorneys.
The Task Force is however, mindful of
the reality of the changing
demographics of representation in
California and throughout the nation.
It is aware that in 2004, prior to the
institution of self-help programs courts
throughout the state reported that 70%
of those persons filing for divorce, and
80% of those completing their divorce
did so without counsel. 98% of those
in governmental child support actions
did not have counsel. Over 90% of
persons seeking restraining orders did
not have counsel. These statistics are
similar through the United States. It is
critical for all taxpayers to know that
they can get access to the court
system. They may receive information
at the self-help center about the
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Scheduling of Long Trial and Hearings

Agree subject to modification below

What is the statewide definition of long cause hearing? Is that any
hearing where the parties do not waive oral testimony? Does the court
need to be advised prior to the hearing when no waive of oral testimony
is made. If so, how long in advance is such notice required?

How will San Diego implement this rule so that San Diego based
practitioners can meet their prescribed standard of care at the first
0sC?

If we assume any trial will fall outside the scope of the direct judicial
assignment (going out on the wheel) are these trials/hearings going to
be assigned to qualified veteran family law judges? (North County?)
(South County?) (East County)

importance of hiring counsel to ensure
that their rights are protected since
self-help programs are not designed to
deal with high asset cases.

Scheduling of Long Trial and Hearings
The Task Force has not attempted to
define a long-cause hearing. Different
courts define this differently and
employ different calendaring
strategies. The goal of the Task Force
recommendation it to ensure to the
greatest extent possible that once a
hearing or a trial has commenced, it be
completed without undue interruption
or delay.

The Task Force has concluded that the
right of the parties to testify at their
hearings is fundamental to due process
and basic fairness in family law. Live
testimony should be the standard, and
the Task Force anticipates that
attorneys, self-represented litigants
and the court will be on notice that the
parties will be allowed to testify, and
the judge to ask questions, at any
OSC/Motion hearing, particularly on
substantive issues where there are
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Streamlining Family Law Forms

Agree subject to modification below

2. A. Because the proposal limits the ability of a party from filing a
motion “except in cases of emergency” how is this within the mandate
of Elkins?

material facts in controversy. The
recommendation has been modified
the proposal to include the requirement
of adequate notice when witnesses
other than the parties are involved.

The Task Force has not attempted to
direct any specific implementation
strategy to local courts. There are
numerous possible creative
calendaring strategies that depend on
local court operations.

Streamlining Family Law Forms
This recommendation has been
modified in response to comments.

16. Gary Beeler

Attorney

The Rancho Family Law Center
Mission Viejo, CA

Live Testimony

“Live Testimony” proposal should distinguish between Motions and
OSC'’s. Motions are traditionally related to a Question of Law, not fact.
Therefore, supplemental oral evidence would be inappropriate.

Requiring Judges to address the factors laid out in a - h is just adding to
the court’s workload. They are overworked already. Maybe all that is
needed is a statement that those issues have been considered, rather

Live Testimony

The practice regarding Motions and
OSCs varies dramatically throughout
the state, thus it is difficult to draw
these distinctions clearly. The type of
issue would be one issue for the
judicial officer to consider regarding
the need for live testimony.

While a judge may be required to
consider the factors, the reasoning he
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party”.

Funding for Legal Services

Caseflow Management

system.

than addressing each individual item.

Expanding Legal Representation

This inquiry should include whether one litigant has access to credit
that might be used to provide legal counsel for the other party, rather
than limiting the inquiry to “is there cash on hand to assist the other

| disagree with the idea that public resources should be used for legal
aid assistance. Trying to do too much is the problem our state
government has with its budget to begin with.

These recommendations simply add to the complexity of family law
matters. So they seem counter-productive. We complain about family
law being too complex and then we add to the complexity of the

Streamlined procedures for defaults and uncontested cases

Relegating “default” and “stipulated” judgments to administrative
clerks in Orange County has proven to be a failure. Admin clerks
constantly reject perfectly fine judgments because a T is not crossed or
an i not dotted. The same judgments are easily walked through a family

or she must state in writing or on the
record need only address the factors
that are relevant to the decision that
was made.

Expanding Legal Representation
This suggestion regarding review of
access to credit should be considered
in developing implementing rules or
forms regarding attorney fees.

Funding for Legal Services

Public resources are often used for
legal services since they provide
access to justice as well as since they
often provide savings in other areas of
government.

Caseflow Management

It will be important to work to
implement these recommendations so
they help parties finalize their cases
appropriately rather than add
complexity.

Streamlined procedures for defaults
and uncontested cases

The issue of review of default and
stipulated judgments is an important

All references to titles refer to the Elkins Family Law Task Force Draft Recommendations Invitation to Comment October 1, 2009 — December 4, 2009

67


http://www.courtinfo.ca.gov/jc/tflists/documents/draft-finalrec.pdf�

Comments on Elkins Family Law Draft Recommendations
All comments are verbatim unless indicated by an asterisk (*).

Commentator

Comment

Committee Response

law courtroom and approved.

Courtroom Management Tools

I do not believe this is necessary. A reiteration that the CCP applies to
family law should be sufficient. Courts need to be reminded of cases
like “Seagondollar”.

Sanctions Against Attorneys

I completely disagree with leveling sanctions against attorneys. How is
the court to determine, or divide, culpability between attorneys and
clients. Doesn’t that possibility create a conflict between attorney and
client.

Enhancing Safety

This recommendation would create conflicts between family law panels
and Juvenile law panels. | would suggest leaving the current system in
place.

Contested Child Custody

Mediation procedures should be uniform in all counties throughout the
state. Right now, mediation in Orange County does not result in a
recommendation to the court. However, mediation in Riverside does
result in a recommendation to the court.

area to develop statewide consistency
and appropriate training to clerks.

Courtroom Management Tools

The Task Force continues to believe
that this is an area requiring
clarification.

Sanctions Against Attorneys

Courts will need to be very mindful of
attorney-client relationship issues in
assessing sanctions.

Enhancing Safety

Conflicts between family and juvenile
panels The Task Force
recommendations address the
particular needs of litigants, children,
and court-connected or appointed
professionals in family court which are
often different than those in juvenile
court.

Contested Child Custody

Section includes recommendation for
pilot projects to support greater
uniformity throughout the state.
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Litigant Education

I suggest that people filing a family law matter “in pro per” should pay
additional fees for pamphlets and information, or services, that will help
them get their case accomplished. This information, and fees, could be
tailored to each specific case (e.g. custody involved?, child support
involved?, spousal support involved?, property issues involved?, etc.)

Expanding Services

These recommendations acknowledge the problem of an imbalance in
negotiating powers, but do nothing to address that problem. Expanded
mediation to other issues should not be allowed until a system is
devised to deal with unequal bargaining power.

Litigant Education

The information suggested is available
at the California courts’ statewide self
help website,
www.courtinfo.ca.gov/selfthelp. Courts
self-help centers also provide basic
information to litigants which includes
the benefits of hiring attorneys.

Expanding Services

The Task Force has made a number of
recommendations designed to address
imbalance of power issues including
training and review of orders.

17. Scott Benker
Attorney/Mediator
Benker Law Firm
Visalia, CA

FV

Right To Present Live Testimony
As long as prior notice is given per rule 3.1306, the recommendation is
acceptable.

Otherwise, we create a conflict between civil law and motion and
family law and motion. Without the notice requirement, we create an
incentive for some practitioners to hold back information for the
hearing instead of presenting the information on the paper pleadings.

Right To Present Live Testimony

The task force agrees in part with this
comment and has modified the
proposal to include the requirement of
adequate notice when witnesses other
than the parties are involved. The task
force anticipates that attorneys and
self-represented litigants will be on
notice that the parties will be allowed
to testify, and the judge to ask
guestions, at any OSC/Motion hearing,
particularly on substantive issues
where there are material facts in
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controversy.

18. Hon. Josanna Berkow
Commissioner

Superior Court of Contra Costa
County

Leadership, Accountability, and Resources

I have spent 17 years as a commissioner on the family law bench of
Contra Costa County. Most of that time | had a general family law
assignment and for the past several years have presided over the 1V-D
calendar.

First, I wish to thank the Task Force for all of their hard work. The
degree of their commitment to the daunting yet critical task of family
law reform is reflected in the depth and breadth of their
recommendations. | strongly support the recommendations for greater
resources for family law departments, expanding pro per services,
enhanced educational requirements for judicial officers in the
assignment and performance measures.

| write however, to point out some semantic concerns with
recommendations 14 and 15 in the topic titled “Leadership,
Accountability and Resources”.

Recommendation 14 endorses the policy that judges rather than
subordinate judicial officers hear family law cases. This policy is to be
achieved by conversion of SJO positions upon retirement or
appointment.

Standardize Default and Uncontested Process

Recommendation 15 calls for the expansion of SJO’s assigned the 1V-D
calendar where federal funding is available to hear not only child
support but also “all aspects of a family’s case”. | agree that this makes
good sense for a number of reasons the court benefits financially, the

Leadership, Accountability, and
Resources

Greater resources for family law
departments, expanding pro per
services, enhanced educational
requirements and performance
measures — no response required.

Standardize Default and Uncontested
Process

Agree, the recommendations have
been clarified to indicate that the Task
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efficiencies saved from a less fragmented system in terms of staff, Force generally supports the existing
bench and litigant time is undeniable. Judicial Council policy that states that
family and juvenile matters should be
If recommendation 15 is to be followed, and | hope that it will, the heard by judges rather than SJOs. And,
wording in recommendation 14 should be changed to reflect an as an exception to this general rule,
exception to a judge preference over an SJO for this particular where possible, IVV-D commissioners
workload. should be permitted to hear all aspects
of a family’s case, not just the support
issues.
And, FC 4051 should be amended to minimize judge shopping by The Task Force did not address the
considering whether every time the Title IV-D SJO hears a related specific issue of requiring a separate
matter, litigants be offered opportunities at each proceeding on a matter | stipulation for each hearing before a
to opt out of a stipulation and obtain a de novo hearing before a judge. IV-D SJO. This suggestion will be
Absent such amendment, the economies intended by recommendation noted and referred to the
15 may be lost. implementation process.
19. Jeri Blatt *Commentator provided information on Legal Document Assistants. No response required.
LDA 11
San Mateo County, CA
20. R. Paul Bonnar Thank you for your hard and thoughtful work in compiling your
Attorney at Law recommendations. Almost without exception, your recommendations
Pleasant Hill, CA address serious and long neglected problems within the family law
process. My thanks to the members of the committee for your hard
work and dedication in taking the time to work on this positive and
thoughtful group of recommendations.
Caseflow Management Caseflow Management
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Needs to be sensitive to not underlying increase attorney fees for
represented parties — avoid too many procedural hearings.

Providing Clear Guidance through Rules of Courts
Local rules — eliminate if at all possible

Children’s Voices
Be careful to not empower children to manipulate the process

Minor’s Counsel
Need to assure minor’s counsel get paid.

The draft has attempted to address the
concern regarding too many
procedural hearings.

Providing Guidance Rules of Court
No response required.

Children’s Voices

The Task Force recommendations
attempt to strike a balance to
appropriately include children in the
process and allow for parental
decision-making and judicial
discretion so as to protect them from
unnecessary harm.

Minor’s Counsel

The Task Force addresses payment of
Minor’s Counsel and recommends full
implementation of California Rules of
Court, rules 5.240 and 5.241 with
respect to payment.

21. Donovan Boswell
West Covina, CA

Allow party (primary custodial parent) that is working and paying for
child’s well being to pay on sliding scale or add court fees to owed
child support when not being paid by noncustodial parent who receives
county aid as to avoid child support of any nature.

The Elkins Family Law Task Force
focused primarily on procedural
changes to ensure access and due
process in family law. This issue is a
substantive policy area in which the
Task Force did not choose to make
recommendations.
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22. Clive Boustred
No county information provided

Provided details of particular case.

No response required.

23. Randy Carl Boyce

Senior Vice President and General
Counsel

Foster Farms

Pleasanton, CA

Local Rules

| strongly support the recommendations on pages 23-24 that local and
“local local” rules be eliminated except as required by statute or rule of
court.

Children’s Participation

| also support the discussion on page 27 of the appropriate
circumstances to elicit the perspectives of children involved in and
impacted by a dissolution.

Local Rules
No response required.

Children’s Participation
No response required.

24. Daniel Earle Boyer
Self Represented Litigant
Azusa, CA

*Qrganized use of REIFLER prompts assault, theft and barratry.

The Court’s exclusive power to deny Brady- type evidence for
exculpating and impeachment is too important an issue to leave to
exclusive power of the court for determination of admissibility where
significant rights are at stake.

Commentator provided information related to a specific case.

The right to present live testimony and to examine witnesses is
imperative.

“Brady-type evidence” relates to
matters of discovery sanctions in
criminal cases, and does not affect the
rights of defendants to testify or
present evidence in their defense.
Deciding the admissibility of evidence
and evidentiary sanctions is a
fundamental judicial role. The Task
Force has chosen not to consider
policies as fundamental as changing
the relationship between the branches
of government to shift such
evidentiary decisions out of the court.

The Task Force has noted that the right
to present live testimony and to
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Learned yesterday the courts recommend and use wide variation of
REIFLER. The California Courts and their actors do not offer the
identity or statute authority for REIFLER rulings.

examine witnesses is imperative.

The citation is Reifler v. Superior
Court (1974) 39 Cal.App.3d 479 [114
Cal.Rptr.356]

25. Meredith Braden, Psy.D.
Family Mediator
Superior Court of Marin County

Overall, the majority of the recommendations are reasonable if perhaps
a bit wishful. Especially in light in of the current budget situation, |
don’t see many of these programs and goals receiving funding.
Therefore, I’m not sure | understand the usefulness of creating a list of
“in a perfect world” recommendations without any plan or idea about
how to fund them. It seems awfully easy to come up with a list like this
without the commensurate responsibility of having to create a realistic
plan to pay for it. I am worried that the only result of the task force will
be the creation of a plethora of new unfunded mandates which the
courts will have no choice but to ignore in defiance of the law.

Right to Present Live Testimony at Hearings
Agree with the recommendations, subject to the adoption of a specific
plan to fund their implementation.

Expanding Legal Representation and Providing a Continuum of Legal
Services

Agree with the recommendations, subject to the adoption of a specific
plan to fund their implementation. Increasing legal self-help centers and

Although many recommendations
require and identify the need for
additional funding, many others may
be implemented without increased
resources. The Task Force envisions
that the implementation process will
consider the need for resources and
seek to avoid situations in which
mandates are not adequately funded.
Unless issues and proposed solutions
are identified, there is no way to plan
and seek adequate resources in the
future.

Right to Present Live Testimony

As part of the implementation of all
recommendations, funding issues will
have to be addressed.

Expanding Legal Representation and
Providing a Continuum of services
No response required.
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staffing seems like a perfect example of something every Court would
like to implement, but the resources simply aren’t available.

As for increasing access to attorneys and increasing the number of
attorneys, | think we should be cautious in assuming that the presence
of attorneys on a case is synonymous with greater access to justice.
Occasionally, relatively simple cases are dragged out for years by
attorneys who are creating and maintaining an adversarial climate and
bankrupting their clients in process. Instead, focusing on limited scope
representation might be the ideal solution as it allows clients to receive
assistance in navigating the complexities of the system, but helps create
a climate in which everyone involved (both parties, both attorneys, the
Judge) is interested in fairly resolving the case in the most efficient
manner possible without creating undue conflict.

Caseflow Management

Agree with the recommendations, subject to the adoption of a specific
plan to fund their implementation. Having written orders given out at
the hearing would be especially helpful.

Providing Clear Guidance through Rules of Court

I’m not familiar enough with the kinds of issues covered by local rules
to understand the full implications of eliminating them, otherwise I
agree with the recommendations, subject to the adoption of a specific
plan to fund their implementation.

Children’s Voices

| agree with the general statements about balancing the need to let
children’s voices be heard while also protecting them from becoming
further embroiled in conflict. However, in Marin County, and | suspect

Caseflow Management

Agree. As part of the implementation
of all recommendations, funding issues
will have to be addressed.

Providing Clear Guidance Through
Rules of Court

As part of the implementation of all
recommendations, funding issues will
have to be addressed.

Children’s Voices/Participation
The recommendations in Children’s
Voices (changed to “Children’s
Participation and Minor’s Counsel)
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in most counties, this job is given to court-appointed mediators and/or
evaluators who are trained mental health experts with education in child
development and experience conducting these kinds of interviews with
children. Therefore, | don’t understand the rationale for having children
come to court to be questioned by a Judge, versus by a trained mental
health professional in a less formal office or child-oriented play room?
It seems that situations in which this interview was not sufficient would
be rare, and if and when they do arise, there are alternative options such
as having the mediator/evaluator either re-interview the child or testify
about the interview directly.

Domestic Violence
Agree with the recommendations, subject to the adoption of a specific
plan to fund their implementation.

Enhancing Safety

| wholeheartedly agree with these recommendations, with the same
reservations about children’s testimony presented above.
Recommendation 3 about CPS would be especially helpful, but again,
there is a significant funding issue. CPS routinely does not investigate
cases that are in involved with the family court, but | can only assume
this is a form of triage for them as they are even more overburdened
than the courts.

Contested Child Custody

reflect existing law allowing for
judicial discretion in hearing from a
child and supporting the idea that if a
child wants to speak directly to the
court and the court finds the child is of
sufficient age and capacity, it can be
beneficial to the court and to the child
to hear that child’s testimony directly.
The recommendations also support
providing additional ways for children
who do not wish to testify to
participate in the family law process as
may be appropriate.

Domestic violence

As part of the implementation of all
recommendations, funding issues will
have to be addressed.

Enhancing Safety
No response required.

Contested Child Custody
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Child custody mediation services I strongly disagree that confidential
mediation is a superior model and your recommendations fail to explain
why it would be preferable other than for purposes of standardization.
In Marin County we moved from a confidential program to a three-
tiered program (temporary recommendations, confidential mediation,
evaluation) and finally to recommending model. With each step, we
drastically increased efficiency for all parties and the hearing officers
have universally had positive feedback about the new program. The few
dissenting voices are largely from litigants who have not had the
outcomes they wanted and have made a convenient scapegoat of Family
Court Services and recommending mediation. If there was no
recommending mediation, however, the majority of these litigants
would still be unhappy and would instead be focusing on another aspect
of the system they believe to be corrupt.

Under the earlier models used here in Marin County, it was taking the
average family years to finalize their cases when they were unable to
reach an agreement. It does not appear that the task force
recommendations address this problem, as they state that if the parents
don’t reach an agreement there should be “additional processes.” The
additional processes mentioned, such as evidentiary hearings and
evaluations, are all time-consuming, expensive and adversarial.
Evaluations take six months to a year to complete and cost multiple
thousands of dollars. Furthermore, in my experience, the eventual
recommendations of the evaluator rarely differ substantially from those
issued by the original mediator.

Additionally, there already are several confidential counties in both
large metropolitan areas and smaller rural settings. The AOC has been

The pilot projects are proposed to be
implemented in those counties
interested in providing a continuum of
services and are not proposed to be
mandatory statewide.

The Task Force recommendations in
this area seek to support the idea that
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collecting data for years and there is no difference in client satisfaction
between recommending and confidential counties. Rather than trying to
dictate the model of mediation, the focus of the family courts should be
ensuring that all mediators, evaluators and hearing officers are ethical,
well-trained, and educated on relevant topics.

However, | completely agree that parents and their attorneys should
have access to all the information considered by the mediator as well as
an opportunity to cross examine him or her.

Appropriate number of mediators. Yes, please increase funding to
Family Court Services statewide. Our caseload is directly related to the
quality of our work. | think the majority of issues raised concerning
Family Court Services would be easily solved if every county had the
resources to provide enough mediators.

Access to family court services. This would be a great service but
could only be provided if staffing levels were raised.

I have no comments on the other items and generally agree, subject to
the adoption of a specific plan to fund their implementation.

Minor’s Counsel — Agree with the recommendations, subject to the
adoption of a specific plan to fund their implementation.

Scheduling of Trials and Long-Cause Hearings
I guess | agree although I’m wondering why giving precedence to cases

in those instances in which a child
would like to speak to the court
directly and the court finds that child
to be of sufficient age and capacity,
the court should hear directly from that
child. The recommendations do not
preclude children talking with
mediators or evaluators in appropriate
cases.

Minor’s Counsel - As part of the
implementation of all
recommendations, funding issues will
have to be addressed.

Scheduling of Trials and Long-Cause
Hearings
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with long-cause hearing over “all other family and civil matters”
doesn’t simply shift the burdens described in the overview to a different
set of litigants and attorneys who find their cases continued on short
notice? Haven’t they also spent money preparing and taken time off
work, etc.?

Litigant Education

Again, these are generally good recommendations, but seem fairly
naive. Items such as “Courts should provide information about local
resources for low-cost limited and full custody evaluations conducted
by experienced and well-trained professionals who place a high
commitment on neutrality and accuracy in reporting” seem somewhat
useless because it is highly unlikely that such resources exist. If high-
quality, low-cost private evaluations were available, I’m quite confident
the court would already utilize this resource as well as make the
information available.

As for 4, and making FCS personnel available after orientation, this
fails to take factors into account. First, in Marin County, the orientation
process is online. Secondly, parents who only need to finalize an
agreement will have an opportunity to do so in their mediation session.

The Task Force anticipates that
implementation of effective caseflow
management will provide significant
help to address many of these
scheduling issues. The
recommendation requires courts to
make a shift in calendaring strategy,
but is not expected to create any
guantitative increase in caseload, in
the time it takes to access hearing and
trial dates, to extend the length of
these proceedings or increase the
overall litigation load of the court.

Litigant Education

These resources will vary depending
upon the county and the processes for
mediation orientation will vary.

All references to titles refer to the Elkins Family Law Task Force Draft Recommendations Invitation to Comment October 1, 2009 — December 4, 2009

79


http://www.courtinfo.ca.gov/jc/tflists/documents/draft-finalrec.pdf�

Comments on Elkins Family Law Draft Recommendations
All comments are verbatim unless indicated by an asterisk (*).

Commentator

Comment

Committee Response

Expanding Services to Assist Litigants in Resolving Their Cases
Excellent ideas, please fund them, don’t just mandate them.

Streamlining Family Law Forms and Procedures
Agree with the recommendations, subject to the adoption of a specific
plan to fund their implementation.

Enhancing Mechanisms to Handle Perjury
Agree with the recommendations, subject to the adoption of a specific
plan to fund their implementation.

Standardize Default and Uncontested Process Statewide
Agree with the recommendations, subject to the adoption of a specific
plan to fund their implementation.

Interpreters

Absolutely interpreters should be available for all who need them but
saying “funding should be sought” isn’t exactly helpful. I’m sure every
Court would already provide this service is they had the resources to
pay for it.

Public Information and Outreach

Expanding Services to Assist Litigants
in Resolving Their Cases

As part of the implementation of all
recommendations, funding issues will
have to be addressed.

Streamlining Forms and Procedures
Agree. As part of the implementation
of all recommendations, funding issues
will have to be addressed.

Enhancing Mechanisms to Handle
Perjury

As part of the implementation of all
recommendations, funding issues will
have to be addressed.

Standardize Default Process

As part of the implementation of all
recommendations, funding issues will
have to be addressed.

Interpreters

As part of the implementation of all
recommendations, funding issues will
have to be addressed.

Public Information and Outreach
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If the Courts suddenly get a flood of money then this is a good idea.
Otherwise, it should be the lowest priority for funding compared with
the other issues identified (i.e., 6, 7, and 12)

Judicial Branch Education
Agree with the recommendations, subject to the adoption of a specific
plan to fund their implementation.

Family Law Research Agenda
Agree with the recommendations, subject to the adoption of a specific
plan to fund their implementation.

Court Facilities

Agree with the recommendations, subject to the adoption of a specific
plan to fund their implementation, which in this case would seem to
total in the tens of millions of dollars. Does anyone actually disagree
that it would be ideal for all courts to have such superior facilities?

Leadership, Accountability, and Resources
Agree with the recommendations, subject to the adoption of a specific
plan to fund their implementation.

As part of the implementation of all
recommendations, funding issues will
have to be addressed.

Judicial Branch Education

As part of implementation of all
recommendations, funding issues will
have to be addressed.

Family Law Research Agenda

As part of the implementation of all
recommendations, funding issues will
have to be addressed.

Court Facilities

As part of the implementation of all
recommendations, funding issues will
have to be addressed.

Leadership, Accountability and
Resources

As part of the implementation of all
recommendations, funding issues will
have to be addressed.

26. Steven Bradley
El Cajon, CA

I strongly believe in transparency. Transparency prevents corruption,
demonstrates accountability, and creates a two-way communication
between government and the people. The courts act like it is true that
they are not part of the government, when in fact they are--and they

The Task Force has made many
recommendations that are intended to
promote transparency. The Task Force
recommends the creation of a
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should be part of a more stringent accountability process than any other
part of government, because they are supposed to be impartial arbiters.
They can only fulfill this function properly if citizens can believe in
them, and the citizens will only believe in them if they truly act without
partiality. Transparency doesn’t insure this, but it subjects the courts to
outside review, which they desperately need.

complaint mechanism, public
information about how to resolve
complaints, and the evaluation of the
creation of a court ombudsman
position.

27. Ann Bradley

Commentator submitted comments regarding specific case.

No response required.

Palo Alto, CA
28. Hon. Howard Broadman (Ret.) Expanding Legal Representation Expanding Legal Representation
Judge People need to have the option of getting out the court (strict due The Task Force has suggested a

Superior Court of Tulare County

process) system. An alternative world where they sit around a table a
talk to a “chief”. The chief works with them & tries to get them to agree
if he/she can’t then the chief tells them what is going to happen. This is
door 2. Door 1 is fine but we owe the people door 2.

Standardize Default and Uncontested Process

No case should be dismissed because the parties have decided to put
their divorce on hold. The fee of $350 should not have to be incurred
again. (to rule a new case)

Rules of Court

Local local rules i.e. “I use private party blue book” gives people
certainty. So if you pass this rule then there will still be a local, local
rule but nobody will know about it.

number of options for consensual
dispute resolution.

Standardize Default and Uncontested
Process

Agree that parties should not have to
refile their dissolution because they
decided to put it on hold.

Rules of Court

While the blue book provides
certainty, and may be mentioned in a
published local rule as a source of
evidence, it is critical that the parties
be able to provide additional evidence
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to rebut the blue book figures.

29. Maureen Bryan
Attorney
Scramstad & Bryan
Martinez, CA

Minor’s Counsel.

Agree with the recommendation. Implement method of private pay by
parents via “wage assignment”. Or periodic check by the court so the

attorney is NOT the bill collector and can’t take the cases because the
parents won’t pay and the attorney can’t run their office/review dates

for parents.

Scheduling of Trials. Agree with the recommendation.
Great to have trial heard on consecutive days — A MUST for cost and
due process & fairness. Criminal and civil trials are held this way!

Judicial Branch Education.
Agree subject to modification. DV is missing.

Right to Live Testimony at Hearing. Agree subject to modification. (B)
Good case exception — case-by-case basis is too subjective and violates
due process. Why should a family court receive any less due process
than any other civil court? A “true” exception would be rare and should
be stipulated by the parties.

Minor’s Counsel

Recommendation to have routine
reviews of costs has been incorporated
into section on Minor’s Counsel.

Scheduling of Trials.
No response required.

Judicial Branch of Education
Domestic violence education is
addressed in the Domestic Violence
Practice and Procedure Task Force
report, endorsed by the Elkins Family
Law Task Force (see appendix).

Right to Live Testimony at Hearing
The Task Force agrees that the right to
present live testimony in certain
matters is a fundamental due process
matter. There are, however, matters in
which there are no material facts in
controversy, or that involve procedural
matters that are ancillary to the
fundamental issues in n the case. Many
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Providing Clear Guidance through Rules of Court.
Agree with the recommendation. Very important to have consistency in
every county and court no matter where the case is filed!

Domestic Violence. Agree subject to modification.

There should be links between criminal and civil and J.V. filings. All
meeting not matter of what nature including mediations, evaluations,
therapy need to be separate power and control is a huge issue still.

Contested Child Custody.

Agree subject to modification. Only agreed upon agreements of
parenting time share should be reported to court so there is no bias by
the court to adopt the mediations recommendations. All mediations are
confidential should be able to select mediation/challenge like judge
will??

of these matters can be fairly decided
on the basis of the declarations. The
judge must be the one to make the
decision about whether or not to take
live testimony; but there should also
be certain reviewable factors that
judges must address when exercising
their discretion.

Providing Clear Guidance through
Rules of Court.
No response required.

Domestic Violence Existing California
Rules of Court, rule 5.450 requires
coordination between these case types.

Child custody

The Elkins Family Law Task Force
focused primarily on procedural
changes to ensure access and due
process in family law. This issue is a
substantive policy area in which the
Task Force did not choose to make
recommendations.

30. Shelley Bullen
Mediator
Superior Court of Butte County

While | agree with most of the recommendations, | do not agree with
recommendations in several categories.
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Contested Child Custody

I do not believe our state needs to set up a pilot program that is exactly
like the Non-recommending model of child custody. We already have
the pilots and the information related to this program within the non-
recommending counties that exist now. This would be a complete waste
of our already tight budget.

Court Facilities

Recommendation 6. Children waiting rooms while the parent’s are in
court? This is bordering on emotional abuse. Most of the clients that
come through mediation should not have their children present until
they have had some time to regain composure after a court hearing. The
child does not need to be a witness, and supported by the court, to
observe their parents coming out of court. Most children do not know
what is going on and that needs to continue. Self help services should
be at a different location than where the court is held to protect these
children. Also, parents are trying to focus and understand the
paperwork, they do not need to have their children with them, they
should find a babysitter. Also, who would pay and train the staff, pay
the liability insurance, get approved by community care licensing. This
is not a waiting area, but a daycare center in the making.

Live testimony

I am under the impression that witnesses are used in trial. In our county,
the judges listen briefly to the client. | would support this
recommendation if it was edited to take out the word “any” testimony,
to the testimony of the parties. There is not enough time or money to

Contested child custody

The recommendation in this document
is designed to highlight the interest
some counties have in providing a
range of services, starting with a
confidential process similar to that in
civil designed to assist parties in
settling their child custody matter.

Court Facilities — The Task Force
received significant comment from
individuals who had been children in
family court raising concerns that they
were not adequately informed and did
not have access to the courts during
family law proceedings. Additionally,
many families coming to family court
do not have child care and have
benefitted from the accessibility
provided by the court when there is a
safe and appropriate area where
children may wait with adult
supervision.

Live testimony

The recommendation has been
modified to require advance notice and
offers of proof when witnesses other
than the parties are requested to be
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have a live trial at each hearing, but they are entitled to a trial for their
live witnesses.

Thanks for all the work.

heard. The Task Force has heard from
many courts that judges are able to
take brief testimony from the parties at
the time of the hearing without
creating any disruptions to the flow of
their calendars.

31. Daniel V. Burke

Certified Family Law Specialist
Fellow, AAML

Carlsbad, CA

I submit the following with thanks and the greatest respect for the
Members of the Task Force for their generous expenditure of time,
expertise and experience devoted to the search for facilitating access to
justice and fair proceedings in the Family Law arena.

My observation and comment concern many women who should have
the right to engage counsel of their choosing yet are deprived due to the
lack of access to their own community property and their own
community income.

To eliminate a now long standing institutionalized gender bias in favor
of business operators (usually male) to the disadvantage of out-spouse
homemakers (usually female), the Committee is encouraged to consider
recommendations addressing the following circumstances.

The Committee should recognize that in today’s legal community many
family law practitioners only represent business operators (i.e., men)*
due to the non-operator’s (i.e., women’s) difficulty in accessing funds
to pay her attorney on a current basis going forward. The
institutionalized lack of equal access to community income and
community property too frequently results in a litigant’s lack of access
to a substantial cadre of family law attorneys and an inability to
maintain continuity of representation when the initially retained

The Task Force agrees that when the
management and control of all, or
most, of the community income and
property is in the possession of one
spouse leaving the other financially
dependent, the inability to retain
counsel for the dependant spouse can
become a problem for that individual
and the court. The impact of the
management and control of the
community property of the parties is a
consideration that must be included in
the decision-making process about the
attorneys’ fee award. In some cases it
may well be that division of some
liquid assets, or liquidation assets to
access cash available for distribution,
may avoid the need for an attorneys
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attorney is no longer able to financially underwrite the unpaid account
receivable despite sufficient, albeit inaccessible, community income
and community property. Relying upon the discretion of the Court to
attempt to balance the litigation resources at a contested hearing many
months in the future is not an effective tool in minimizing conflict nor
in utilizing Court time to resolve conflict.

Attorney Fees Objective Provide prompt and equal access to and
control over a party’s one-half undivided interest in the community
money, liquid accounts, investment accounts, and community business
income and/or other community income.

To allow one member of the community temporary exclusive control
over the business, all its accounts, assets and income by definition
deprives the other party of any access or control. This de facto control
which may have worked while the marriage was intact suddenly
subjects the out-spouse to the whim and caprice of the controlling
spouse. The out-spouse’s necessary reliance upon the controlling
spouse is ineffective and deprives the out-spouse of ability to access her
own community property and community income to fund litigation and
achieve expeditious fair resolution. [A woman needs her husband’s
concurrence or the Court’s permission (obtained many weeks or months
later after substantial expense) to access and expend community income
or community assets under her husband’s control for her professional
assistance; yet, while exercising control over the community business
income, a husband may spend whatever community income or
community assets he unilaterally deems appropriate without seeking
any permission of his spouse or the Court.]

fee award, or even spousal support;
however, it may also cause the
dependent spouse to deplete his or her
share of the community property
paying for the attorney. In other cases,
it may be that interrupting the
management and control of a business
would seriously impact the community
property in a negative manner, and
another source for attorneys’ fees must
be ascertained. The Task Force
recognizes that judges must be willing
to consider these and other factors
affecting the ability of the parties to
access representation, and order needs-
based attorneys fees early in the case.
The recommendation on Increasing
Attorney Representation has been
modified to clarify the importance of
early needs-based attorney fee awards.
The Task Force anticipates that case
management will also be of assistance
to more quickly identify and resolve
these types of issues in a case.
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Early division of community liquidity and early orders allocating
[equally dividing] all community income from stocks, bonds,
investments, business interest or otherwise, from the date of separation
going forward, should be made to minimize necessity of either party
seeking a “contribution” from the other for attorney fees and/or a
contribution to spousal support. An early, effective, equal division of
community income and community liquid assets enables access to and
control by each party as to one-half of their equally owned undivided
estate creating more parity ab initio, consistent with the Family Law
Act, and eliminates disputes over attorney fee contributions by
empowering each spouse to self determine representation and payment
thereof. In some cases the early division of community income may
also eliminate the need for temporary spousal support contested
hearings, saving the Court time and resources. Early division of
community income and community liquid assets avoids later time
consuming conflict necessitating expensive accountings, adjudication
of claims arising from financial events pendente lite and adjudication of
credits which in turn impact judicial resources by requiring additional
court hearings and additional time for adjudication.

Absent early access and prospective division of the community income
and liquidity, one spouse may be deprived of chosen counsel due to the
inability to fund the professional fees. When only the operator spouse
has had access to sufficient moneys to engage competent litigation
counsel, implement successful litigation strategies and present
persuasive forensic or other proofs, then access to justice has been
deprived and no procedural safeguards can remedy the ultimate
potential lack of fairness in the result because the Judge must apply the
law to the facts actually presented and proven.
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Thank you for the opportunity to comment about this important issue in
the quest to achieve gender parity in facilitating access to justice and
fair proceedings.

32. Robert Burns Information Provision, Information Provision
Thousand Palms, CA *These are very good recommendations. Commentator raised specific No response required.
concerns about child custody evaluations that do not adhere to rule
5.220, the high cost of such evaluations, and the evaluator not being
required to appear to testify in the case.

Commentator raised concerns about high cost of child custody
evaluation, lack of funds for payment, and inability to cross-examine
the evaluator and noted | agree that evaluators should be required to
appear in court to defend their analyses.

I am impressed with much of the draft final recommendations. My
experience represents a case study in what is wrong with the family law
court - I would be more than willing to testify before the Legislature
regarding my experience to help secure adoption of these
recommendations.

33. Hon. Thomas H. Cahraman Thank you for your dedication to improving results in family law, and
Presiding Judge for your hard work in developing recommendations. Our court, like
Superior Court of Riverside County many others, continues to experience increased filings in this area. I am

grateful for the extraordinary commitment demonstrated daily by our
family law bench officers, and for the long hours they work. Moreover,
I have recently increased the number of family law bench officers in
our court to accommodate these increasing needs.
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| have solicited comments from my colleagues and staff, and although
we share many of the concerns expressed by the Task Force, we don’t
agree that those concerns should be addressed by new statewide
mandates.

Right to Present Live Testimony

We support the goal of insuring that judicial officers get the
information they need in order to make informed decisions. At the same
time, mandating the court to receive live testimony on every OSC or
motion will increase the already unmanageable time burden on the
bench officers and further increase costs to the court. It is far more
effective and cost efficient to allow the bench officer to retain the
discretion to request live testimony after review of the declaratory
evidence. The family law bench officer is the person most
knowledgeable with regard to the proof required in any given
circumstances. As such, the judge should retain the discretion to make
this determination without it being forced or directed by additional rules
or legislation.

Right to Present Live Testimony
Although many recommendations
require and identify the need for
additional funding, many others may
be implemented without increased
resources. The Task Force envisions
that the implementation process will
consider the need for resources and
seek to avoid situations in which
mandates are not adequately funded.

The task force received many
comments requesting that there be no
good cause factors and that judicial
discretion to deny requests for live
testimony should be eliminated
completely. The task force
recommendation maintains judicial
discretion to decide whether or not to
take live testimony, but creates a set of
reviewable factors judges must
consider in their exercise of their
discretion.
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Expanding Legal Services and Providing a Continuum of Legal
Services

The services provided by our self-help programs and family law
facilitators parallel those offered in other counties. Similarly, the
feedback from court consumers is consistent with expanding these
services. There is a stated line between offering information and giving
legal advice, but that line is blurred at best and is often the subject of
heated debate within the self-help community. In practice, it is very
difficult to make such a distinction, since questions from court
consumers can be very specific to their particular needs. If self-help
services are expanded as proposed by the task force (to provide
assistance on evidence, hearings, court rules, trials, appeals, etc.), we
will run the risk of becoming advocates rather than a neutral branch of
government dedicated to resolving disputes according to the evidence.

At the very least, if we are to expand services to that extent, the
legislature should consider measures to grant immunity to the attorney-
facilitators providing such services.

Caseflow Management

The allocation of specific and quantifiable resources to improve
caseflow management is not discussed in the recommendations of the
Task Force.1 However, it is clear that the recommendations will require
substantial changes in the court’s operational infrastructure. Early case
evaluation, subsequent case monitoring and ADR will require
additional resources that are not now available to the courts.
Implementation of these recommendations, including those relating to
“fast tracking” trials and judicial staffing are premature in light of the

Expanding Legal Services and
Providing a Continuum of Legal
Services

It will be important to provide models
of how other self-help centers provide
information on evidence, hearings and
court trials as part of any
implementation of these
recommendations. Some self-help
centers use videos explaining how to
introduce and object to evidence,
others provide templates for trial
briefs. It will be important to follow
the statewide guidelines for self-help
centers in implementing these
recommendations.

Caseflow Management

The Task Force understands that some
of these recommendations will require
additional resources. While a number
of courts currently provide the services
described, others do not and will need
additional funding in order to
implement any recommendations. This
will be an important part of the
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unknown future of the state budget and allocation of sums to the trial
courts until These recommendations cannot be effected without
adequate resources.

By way of example, the courts continue to experience difficulty with
the implementation of the Omnibus Guardianship and Conservatorship
Act. Though the Riverside Courts are presently complying with the
legislative mandates, many courts are not due to lack of resources.
Some are not providing all of the investigations required by the act.
Some are not providing the required investigator training. Further, the
AOC has not yet developed the training for non-professional
conservators required to be provided by January 1, 2008 per Probate
Code § 1457.

Leadership, Accountability and Resources.

The Task Force makes clear in Item 21, Leadership, Accountability and
Resources, the need to increase judicial, ancillary and supporting
resources to the family law courts as is necessary to implement its
recommendations. However, the recommendations do not go far
enough in assessing how the needs will be met and what processes
should be followed to determine the costs attendant to implementing
each recommendation. It seems that implementation of many items will
require a “phasing in” approach as resources become available.
Therefore, the recommendations of the Task Force would seem to
require specific prioritization along with further recommendations as to
suggested processes for assessing costs and determining the long range

implementation strategy.

The experience of the Omnibus
Guardianship and Conservatorship Act
is one that the Task Force hopes to
avoid.

The AOC has developed the required
training for non-professional
conservators. These resources can be
found at
http//www.courtinfo.ca.gov/programs/
equalaccess/conserv.htm, and staff will
be encouraged to publicize the
availability of resources.

Leadership, Accountability and
Resources. Agree that many
recommendations will require phasing
in as part of implementation. The AOC
is currently assessing workload
implications of many of the
recommendations. The Task Force
recommendations point to the critical
need for increased judicial resources in
family law through all available
approaches, including improvements
to increase operational efficiency, the
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fiscal impact each recommendation will have on the court’s anticipated
budget.

In light of the court’s recent experience with unfunded legislative
mandates, | must recommend that full and deliberate consideration of
the costs attendant to each proposal be reviewed prior to
implementation. As in all cases, such a review must analyze the costs
and benefits of the recommendations to allow courts to provide greater
and more specific input into the proposed rules and processes.

Scheduling of Trials and Long-Cause Hearings

We agree that continuous trials are best. We have concern, however,
with respect to the practical implementation of the recommendations in
this regard. Certainly each court’s presiding judge and court executive
officer are best equipped to determine how judicial resources should be
allocated. To require the trial court to make a good cause finding as to
why a trial cannot be heard on consecutive days ignores the present
reality of the excessive volume of cases set on the daily calendar for
each bench officer. While every attempt should be made to facilitate the
trial process, until the legislature allocates more funds for necessary
judicial appointments, the task of insuring efficiency in the operation of
the court’s family law department will vary from court to court.
Accordingly, decisions regarding precedence and trials should remain
in the hands of the individual court and its presiding judge and court

re-allocation of existing resources, and
medium- and long-term plans to secure
additional resources for family law.
The details of specifically how to
assess and meet the needs in family
law will be addressed in the
implementation process.

Assessment of costs attendant to
implementation. The Task Force
anticipates that careful consideration
of the costs will be part of
implementation process.

Scheduling of Trials

The costs associated with all
recommendations should be
considered prior to implementation.
The recommendation has been
modified to clarify that when long-
cause hearings and trials cannot be
completed in one session, they need
not be continued to the next day of the
week, but to the next day or time the
court regularly schedules for the type
of long-cause hearing or trial involved.
The Task Force has not attempted to
define a long-cause hearing. Different
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executive officer.

Litigant Education

Paragraph 5 recommends the court make parties aware of issues that
may arise in connection with the enforcement of orders. As an adjunct
to awareness, the Task Force may wish to consider expanding the
remedies available to litigants for failure to comply. The use of
contempt and repeated OSCs re enforcement as remedies often results
in long delays or, conversely, truncated hearings that are often set with
a retinue of other motions and OSCs. If a parent is not complying with
a parenting plan, it makes sense that a consequence should happen

sooner rather than later, even if the consequence is a monetary sanction.

Expanding Services to Assist Litigants in Resolving Their Cases

As discussed, supra, the recommendations to expand services for
settlement and ADR must be accompanied by the resources required to
effect the recommendations. Though not clearly stated, the
recommendations of the Task Force under item 19, Family Law
Research Agenda, would appear to require cost analyses in connection
with workload studies and performance measures to insure that
adequate resources are available to implement the recommendations.
The Task Force recommends the imposition of monetary sanctions in
connection with fraud and perjury (Iltem 14, Enhancing Mechanisms to

courts define this differently and
employ different calendaring
strategies. The goal of the Task Force
recommendation it to ensure to the
greatest extent possible that once a
hearing or a trial has commenced, it be
completed without undue interruption
or delay.

Litigant Education

The Elkins Family Law Task Force
focused primarily on procedural
changes to ensure access and due
process in family law. This issue is a
substantive policy area in which the
Task Force did not choose to make
recommendations. The Task Force is
mindful of these challenges.

Expanding Services to Assist Litigants
in Resolving Their Cases

The Task Force recognizes that
additional resources will generally
need to be available to implement
these recommendations and that
should be considered as part of the
implementation plan.
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Handle Perjury). However, as is the case in general civil litigation,
monetary sanctions for failure of a party to comply with the orders of
the court would give the injured party and the court an additional
remedy in those many circumstances where contempt cannot be
established.

Leadership, Accountability, and Resources

Elevating Status of Bench Officers Changing the title from “family law
supervising judge” to “presiding judge of family law” would seem
unnecessary, and create ambiguity as to whether that individual has
more authority than, for instance, the supervising judges of civil or
criminal. In any event, as elected officials, judges are accountable to the
public regardless of the nature of their assignment.

Assignment of Judicial Officers to Family Law

| previously sat in family law, and found it very fulfilling. In my time
as Presiding Judge | have increased the resources devoted

to this division of the court, and emphasized that family law is a crucial
judicial function, not simply a tour of duty to be tolerated before
moving to a more desirable assignment. Yet the recommendation to use

Leadership, Accountability, and
Resources

The recommendation is focused on
the crucial role of the family law
presiding or supervising judge in
providing leadership in obtaining
and coordinating delivery of all
resources and services necessary to
the family law court, including
family law self help/facilitator
services, family dispute resolution
services, and services in the
community outside the court.
Whether to change the title/role to
presiding will be addressed in the
implementation process.

Assignment of Judicial Officers to
Family Law

The Task Force recommends that each
superior court determine the
appropriate number of judicial officers
to be assigned to family law, based on
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a 20 percent benchmark in allocating judicial officers to family law is
premature in light of the present economic situation. Access to justice
has many faces. In Riverside County we have 12.5 bench officers out of
76 devoted to family law (16.4%). We’re getting the work done, and
meanwhile we have not dismissed a criminal case for lack of a
courtroom since June 9, 2009. Earlier this year we reallocated certain
courtrooms from criminal law to civil, because we had a large backlog
of civil cases, and now we are getting civil cases out very effectively.
The point is that we are extraordinarily busy in all divisions of the
court—we have only 76 bench officers, while NCSC thinks we should
have 142. (We have 3.6 judicial positions for each 100,000 in
population, while the statewide average is 5.2.) The only way to handle
this situation is to give the PJ and court exec the freedom to make the
hard choices as the caseload needs develop. Imposing a round number
percentage (20%) on a statewide level will impair that process. Please
keep in mind the grave consequences of dismissing a criminal case, or
in civil, telling medical malpractice litigants to wait five years for a
trial.

Assignment of judicial officers is best left to the discretion of each
court’s presiding judge. It has not proven to be true that what is good
for one county is necessarily good for another. At the very least, any
benchmark or experience requirements proposed by the Task Force are
practical only when the playing field for all courts is leveled. Likewise,
requiring the courts to create steering committees and ombudsman
positions further taxes fiscal and judicial resources in a time when there
are too few resources to meet the basic needs of many courts.
Moreover, | have observed a disconnect between the stated needs and
goals of counties with sufficient judicial resources and those, such as
Riverside County, that have been under-resourced for many years.

the percentage of the court’s workload
that is family. The recommendation
specifically acknowledges that courts
should look at the unique local
caseload characteristics, and the Task
Force acknowledges and recommends
coordination with the ongoing
development of improved workload
standards pursuant to the SB 56
Working Group. The Task Force
believes that the Presiding Judge can
appropriately exercise his or her
authority consistent with this
recommendation.

The Task Force recommends that each
superior court determine the
appropriate number of judicial officers
to be assigned to family law, based on
the percentage of the court’s workload
that is family. The recommendation
specifically acknowledges that courts
should look at the unique local
caseload characteristics. The Task
Force believes that the Presiding Judge
can appropriately exercise his or her
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authority consistent with this
recommendation.

Conclusion Conclusion
| applaud the Task Force’s hard work in arriving at a plan to improve The Task Force is very mindful of the
access and deliver more services to family law litigants. | am aware the | extraordinary budget constraints faced
Task Force was constituted prior to the present fiscal crisis. by the courts at this time. Although
Unfortunately, our court’s concern is more basic as resources are many recommendations require and
reduced, rather than increased, and further furloughs and possible identify the need for additional
layoffs loom large on the horizon. Still, our court continues to improve | funding, many others may be
access and service despite our having disproportionately fewer judges implemented without increased
than the other counties. We are able to do this through effective long resources. The Task Force envisions
range planning and management. At the same time, many of the that the implementation process will
recommendations made by the Task Force require new resources. | consider the need for resources and
would ask the Task Force to consider the costs attendant to seek to avoid situations in which
implementing the recommendations and consider delaying measures mandates are not adequately funded.
that require ongoing funding. Moreover, | would ask that the emphasis
change from a proposal of new rules, to a format involving
recommendations for consideration of the Presiding Judge in each
county.
Thank you for your review of the foregoing.

34. Paula Call *Comment is submitted on behalf of the members of the California

California Coalition for Families and | Coalition for Families and Children (“CCFC”).

Children (“CCFC”)

San Diego, Orange, Los Angeles CCFC is a nonprofit organization comprised primarily of parents who
have experienced a marital dissolution proceeding. CCFC is a recently-
formed Southern California chapter of the American Coalition of
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Fathers and Children (“ACFC™), based in Washington, D.C.

Comments noted general concerns about large caseloads, understaffing,
and the need to improve efficiency and fairness in the family courts to
create more consistent outcomes.

Commentator noted concerns about prevalence of perjury in family
court and use of emergency OSC to create advantages for some
litigants. Commentator noted concerns with respect to public trust and
confidence.

Commentator noted a concern that in attempting to protect the child,
courts are issuing orders that do not protect litigant rights.

Improving Judicial Guidelines

Commentator suggests the following

The solution will be in (1) Improving Judicial Guidelines. Judges
should have very clear and simple rules to follow in deciding disputes.
Like any intelligent, responsible employee or public servant, Judges
benefit from clear guidance about how to do their job. In civil court,
judges use the Judicial Council of California the California’s Book of
Approved Jury Instructions (BAJI) to instruct jurors about the law they
are to apply to the facts. Family law would benefit greatly by adopting
similar clear guidelines made available to the public.

Regarding custody In virtually every parent/child relationship, parents
have tremendous love for and care deeply about the success of their
children. Only in very rare cases are parents found to be abusive or
harmfully neglectful. Yet, in family court, by use of unsubstantiated

Improving Judicial Guidelines
Judges are bound to follow the
applicable law and to apply it to the
facts of each case.

Regarding custody

The Task Force recommendations on
child custody, enhancing children’s
safety, and children’s participation and
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in the judiciary.

allegations, uncorroborated allegations, litigation misconduct or
perjury, and inattentiveness by judges, litigants encourage courts to
make “temporary” orders, which become the “status quo” and costly
hurdles that must be overcome.

Courts should be doing a much better job of streamlining the expansive
maze created by the courts and attorneys practicing within them.
Family court litigants are often unable to afford the legal assistance to
navigate that maze, and those who are often taken advantage of by
attorneys who prey on emotion to complicate, rather than facilitate,
resolution. The solution is simplification, clearer guidelines, more
predictability and uniformity, and a more pro-active, attentive bench to
assist litigants in reaching fair solutions—not to line the pockets of
attorneys seeking to inflict vindication or, in some cases outright
harm—on ex-spouses. In many cases this lack of attention invites
manipulation, litigation misconduct, and resulting erosion of confidence

The increase in caseloads is due largely to a lack of predictability,
inattentive judges, and a “knee-jerk” mentality to (in the words of one
judge) “put a patch on the tire and move on.” If judges don’t care
enough to do a good job in making accurate decisions based on real
facts (and not merely allegations), they should consider other careers.

Comments on specific draft recommendations follow.

Expanding Legal Representation and Providing a

Early needs-based fee awards.

Needs-based fee awards should be determined early, but only where
one or the other party can demonstrate a genuine inability to obtain

minor’s counsel are designed to
address concerns about the handling of
these cases.

The Task Force has attempted to craft
solutions to streamline the family law
process.

The Task Force has attempted to make
recommendations to address the
resource issues that affect the family
courts.

Expanding Legal Representation
Early Needs-Based Fee Awards.
The Elkins Family Law Task Force
focused primarily on procedural
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adequate assistance of counsel. Merely proving an inequity in income is
insufficient—the purpose of attorneys’ fees award is to provide fair
access—not necessarily equal access. Litigants should be required to
prove a lack of access or severe litigation misconduct by clear and
convincing evidence to obtain an attorneys fees award.

In today’s nuclear family, it is often the case that both parties have
access to an income to pay counsel. If Income and Expense
Declarations show a dramatic disparity in income, or show that one
party has no income, such awards are appropriate. However, such
awards should not be made where both parties have reasonable access
to income or other assets.

This Task Force has acknowledged that courts face daunting caseloads.
A major disincentive to litigation is its cost. In our experience in family
court, litigation was far, far more motion practice and discovery for a
relatively simple case than in most of far more complex civil matters.
The possibility of shifting attorneys fees incentivizes a party who could
receive an attorneys fees award to take inefficient actions. This is
especially true in dissolution proceedings where parties are often
motive by irrational urges—such as to “hurt” the other party by shifting
fees, or to drive up costs to thwart the other party from taking
meritorious legal positions.

By requiring the parties to bear their own costs, each party must face
the decision to pay for court action or seek other venues of resolution—
such as informal settlement of discovery disputes—as is the case in
general civil litigation. Leaving the disincentive of cost on the party
seeking to take action which would potentially increase the court’s

changes to ensure access and due
process in family law. This issue is a
substantive policy area in which the
Task Force did not choose to make
recommendations.
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caseload would likely lessen the caseload. Leaving this issue uncertain
provides “hope” to one or the other party that the court will shift costs
later in their favor. Recall that most litigants have little experience in
the family courts and rely heavily on the advice of their counsel to
predict outcomes. Given the drastic difference between the knowledge
of counsel and client, and the extreme unpredictability of outcomes in
family courts, unscrupulous counsel may (and in my experience often
do) encourage litigious activity by holding out the promise that the
court will shift costs at some later point.

We would suggest that the Task Force adopt clear guidelines similar to
the “Dissomaster” such that the court has little discretion in shifting
costs. In most cases the parties will have already received temporary
support orders intended to level the relative income and access to
resources of both parties. If effective, the temporary support payments
should have “leveled the playing field” such that each party has
relatively similar incentives and disincentives. By permitting one party
to shift costs of bringing a motion when the temporary support
payments have provided that party with relatively similar assets, courts
only encourage the party likely to receive a fee subsidy to undertake
additional and unnecessary motion practice, further absorbing court
resources, increasing overall attorneys fees, and depleting the marital
estate.

Any “tipping of the scales” by shifting attorney fees after a temporary
support order is in place should be minimal to avoid unnecessarily
incentivizing excessive motion practice. For example, where one or the
other party has significantly more access to separate property not
included in the temporary support order, brings a motion and prevails,

Based upon the 2009 case of Alan S.
v. Superior Court of Orange (172 Cal.
App. 4th 238) which calls for a
nuanced approach to determining
attorney fees, the recommendation to
develop guidelines similar to the child
support guidelines would be a
significant policy as well as legislative
change. The Task Force did not choose
to make a recommendation on this
issue.

Courts currently have broad discretion
to consider these issues and determine
whether the conduct of either party
affected the need for attorney fees.
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the court should be permitted to award only a small percentage not to
exceed 10-20% of the fees necessary to bring the motion. Leaving the
lion’s share of the cost for bringing a motion on the party bringing the
motion assures that both parties face the same or similar cost burden
disincentives of absorbing courtroom resources. This is exactly the case
in civil court where sanctions are rarely imposed in cases of bad faith or
other misconduct. By leaving these disincentives in place, the parties
will have more incentive to resolve the matter outside of court, thereby
freeing judicial resources.

The court should also impose “meet and confer” requirements similar to
civil courts, such that parties are required to undertake realistic, face-to-
face or, at least telephonic efforts to informally resolve disputes, and
provide declarations to the court regarding those negotiations. By
reviewing the “meet and confer” declarations a court can better
understand whether both parties were acting reasonably in attempting to
resolve the dispute informally. This is and has been the standard in civil
courts for decades. Notably, most civil disputes are resolved informally.

Courts should also utilize ADR techniques such as early neutral
evaluations or sponsored mediation to facilitate cooperative resolution
of disputes. Many state and federal civil courthouses have adopted such
programs with great success. Judges trained in mediation techniques
can provide important insight into likely outcomes, permit the parties to
air disputes and hear one another in a neutral setting, and influence
disputes toward creative resolutions. We have participated in dozens of
mediations, many if not all of which resulted in a successful resolution.
While it is often said that in a successful mediation, “nobody’s happy,”
it is often overlooked that mediation provides a way to craft creative

Many courts currently have meet and
confer requirements and these may be
considered for statewide
implementation.

The Task Force has made many

recommendations regarding the use of

ADR to assist in the resolution of
family law cases.

All references to titles refer to the Elkins Family Law Task Force Draft Recommendations Invitation to Comment October 1, 2009 — December 4, 2009

102


http://www.courtinfo.ca.gov/jc/tflists/documents/draft-finalrec.pdf�

Comments on Elkins Family Law Draft Recommendations
All comments are verbatim unless indicated by an asterisk (*).

Commentator

Comment

Committee Response

solutions that don’t make anyone extremely unhappy at an unfair result.
Facilitating informal resolution through meet and confer requirements
and mediation alternatives by consistent and proactive judicial case
management—whether by sitting judges, volunteer and/or paid lawyers,
or professional mediators, could significantly lessen the court caseload.

Assistance in preparing request for fees to obtain counsel.

By simplifying the “formula” for obtaining a fee award to a
Dissomaster-type process, it would be possible for litigants to help
themselves by, for example, navigating to an online resource and
inputting relevant data from an Income and Expense Declaration, and
computing the likely fee shifting in the event of a prevail/no prevail
scenarios. Such a simplified process would entirely eliminate the need
to devote additional court resources, staff, real estate, and attorney
appearances to calculate.

If there is concern that use of a simple formula could be unfair, courts
may adopt a uniform standard by which a party can seek a different
result. However, because of the need for consistency and the benefits
there from, deviation from the standard should occur only in cases of
extreme hardship.

Referrals to private attorneys.

Courts should also consider directing litigants to other forms of self-
help, such as the many informal mediation/cooperative dissolution
services available. By expanding the public’s awareness of cooperative
solutions, there is less likelihood that attorneys—who in the present
system are highly incentivized to operate confrontationally—uwiill
influence a client to expend public and private resources by litigating a

Assistance in preparing request for
fees to obtain counsel

While the Task Force recognizes the
challenges associated with current law
on attorney fees, given the variety and
complexity of family law cases, it does
not seem that a guideline formula
could be reasonably developed.
Suggestions regarding streamlining
should be considered as part of
implementation.

Referrals to private attorneys

The Task Force has recommended that
litigants be provided with information
about cooperative dispute resolution
procedures at the beginning of a case
as well as to self-help and private
attorneys.
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matter rather than attempting to resolve matters informally.

Funding for legal services.

Given the state’s budget limitations and the likelihood that adding
additional attorneys would not increase the efficiency of the system, we
would urge the Task Force to focus on remedies discussed herein which
would increase efficiencies and save costs before requesting additional
(scarce) resources from an overburdened state.

Funding for representation.

As above, if funds are sought to improve the existing family law
system, the family law system itself must be able to represent that it has
undertaken the many other cost-saving measures available and in
practice in other state courts, including encouraging mediation,
informal resolution, improvement of technology, encouraging
counseling to facilitate cooperative resolution, and simplification of the
legal process.

Expanding legal services programs for appellate cases.

Fair decisions based on clear guidelines will greatly decrease the
necessity of review by appellate courts which are also severely
overburdened.

Funding for legal services

AB 590 (Feuer) was chaptered while
these recommendations were
circulating for comment and is
anticipated to provide significant
funding for pilot projects to provide
legal services. However, the Task
Force certainly agrees that
implementation of the
recommendations cannot be made
assuming full funding for legal
services.

Funding for representation.

Agree that it is critical to implement a
broad variety of strategies to cut costs
and expand access to the courts
including the suggestions made in the
comment.

Expanding legal services programs for
appellate cases. No response required.
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Expanding self-help services. Expanding self-help services.
These services should be promoted more aggressively and Based upon the high rates of usage of
affirmatively. One solution would be to require delivery of an self-help centers, it appears that they
informational “packet” to each litigant at or before the outset of do not need to be promoted. The Task
litigation. A packet explaining the processes, the resources available, Force has recommended that
and making such resources available online. Such education and information about a variety of options

promotion of are far more beneficial funding priorities than increasing | available for parties to resolve their
funding for more lawyers, and will likely pay off in decreasing conflict | cases should be presented.

and caseload. WE do not anticipate the family law bar to be supportive
of such measures, and would suggest that the Task Force must take a
proactive lead in spearheading this initiative to promote the public
interest and judicial efficiency.

Increased funding for self-help services. Increased funding for self-help
Again, rather than seeking additional funding from an overburdened services. Agree that a variety of
state and/or county budget, solutions promoting predictability, responses need to be available to

simplification and fairness cost far, far less, improve the likelihood of provide ways for litigants to resolve
informal case resolution, and could greatly increase public confidence | their cases as appropriately and

in the courts—which is severely waning. promptly as possible.
Availability of attorneys. Availability of attorneys.
The proposition that infusing the family law system with more The Task Force recognizes that a wide

attorneys will have a long-term effect of providing greater services to variety of approaches are necessary to
more citizens and thereby reduce the problem of swelling Court dockets | address the problems facing family

is akin to suggesting that you can reduce gun violence by giving more courts. Streamlining procedures is
people more guns. That absurd proposition has been disproven indeed critical to ensuring access.
throughout history.

Infesting an already overburdened court system with more lawyers may
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well give more people access to attorneys in need of work, and it could
tip the supply/demand balance more in favor of the general public,
perhaps lowering the average hourly rate of attorneys. However,
principles of macroeconomics 101 and a common-sense analysis of the
incentives of attorneys operating within that system demonstrate that
any such effects would likely be temporary.

An infusion of new family law attorneys would, at first, provide
additional resources for representation, perhaps even temporarily
lowering the costs of such representation. However, history reveals that
an oversupply of attorneys has little or no long-term effect on billable
rates of existing attorneys. A June, 2004 edition of the California Bar
Journal indicated that despite the fact that during the 1980°s and 1990°’s
the number of attorneys exploded, creating an oversupply of lawyers,
billable rates continued to escalate. This was largely due to the fact that
attorneys who cannot find work at prevailing market rates do not lower
rates, but instead simply leave the market.

Hourly rates remained remarkably steady—the predominant hallmark
of change was the exodus of lawyers unable to find work at prevailing
rates during periods when supply exceeded demand. One might
speculate that hourly rates are set by a relatively few at the elite of the
profession—managing partners—and that these few control access to
the legal profession by their ability to control rates. These elite are, of
course, incentivized to raise rates—not lower them. As such, there has
been, and will be tremendous resistance to lowering hourly rates.
Better, it may be said, to keep a small staff fully occupied than to grow
larger, but lower your rates. These same economic principles may be
seen in virtually every area of law, medicine, business, and accounting.
Costs are cut by cutting the need for micromanaging the plethora of
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debatable issues, not salaries of those in power.

If anything, increasing the number of lawyers will increase litigation.
Lawyers who are not sufficiently busy with existing work will more
likely be more incentivized to increase the revenues from existing
cases, or seek out additional work—at existing rates. Yet the single
problem with “sticky” hourly rates is the main cause of the lack of
representation. Thus, because more lawyers won’t decrease rates, but
more lawyers will likely result in more litigation, more lawyers is not a
solution.

It has not, will not, and cannot decrease litigation to add more litigators.

Encouraging more lawyers into the system incentivizes family law
practitioners to will increase the volume of litigation, increase cost,
increase the burden on the will likely worsen the burden imposed by
family courts on dissolving families. In California today we have

The solution is not more lawyers, but to streamline and simplify the
family court dissolution process by the means discussed herein, thereby
decreasing the need for costly legal expertise, staff, security, and
facilities, and decreasing the burden of dissolution proceedings on
litigants, the Courts, and the citizens of the State.

Availability of Attorneys

Mentoring programs.

Elevating the practice of family law to adopt the principles of the
general legal profession could greatly increase the efficiency of family
law practice. In 15 years of practice in state and federal civil courts WE
have never encountered a more wasteful, unprofessional,
confrontational, and inefficient practice. In state and federal civil

Availability of Attorneys
Mentoring programs.
No response required.
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courts, practitioners are incentivized to collaborate to resolve disputes.
For example, Federal Courts devote significant resources to Early
Neutral Evaluations by an experienced Magistrate Judge. Pretrial
Settlement Conferences are mandatory in every case. State civil courts
often adopt similar programs, devoting public resources to cooperative
dispute resolution rather than confrontational trial practice. Parties must
“meet and confer” before any discovery motion may be filed.

Family Courts have a far more archaic mode of practice. Because the
OSC/OST process is so prevalent, and because Courts do not actively
incentivize the parties to cooperatively resolve issues, there is little
pressure on attorneys to work together. This lack of incentive,
combined with the ease of filing emergency motions and high-level of
rhetoric, consistent with the history of practice of most experienced
family law attorneys (who are accustomed to this style of practice, well
compensated for their skills at it), are therefore incentivized to maintain
it. It is no surprise that most family law practitioners are resistant to
evolve with other modern courts.

Pro Bono opportunities.

Encouraging pro bono opportunities are not likely to contribute
significantly to the problems existing in family courts. Access to free
legal services is an excellent way to address those with extremely low
incomes. It will not, however, address the lack of representation for
most litigants in need of representation who have sufficient funds to
pay for some legal representation, but cannot afford to pay a lawyer his
or her full hourly rate to litigate a case for years.

Limited scope representation.

Pro Bono opportunities

Pro bono opportunities are just one of
the potential solutions being
recommended by the Task Force.

Limited scope representation

All references to titles refer to the Elkins Family Law Task Force Draft Recommendations Invitation to Comment October 1, 2009 — December 4, 2009

108


http://www.courtinfo.ca.gov/jc/tflists/documents/draft-finalrec.pdf�

Comments on Elkins Family Law Draft Recommendations
All comments are verbatim unless indicated by an asterisk (*).

Commentator

Comment

Committee Response

Limited scope representation could be a viable solution provided the
Courts (1) establish a clear pathway for litigants who could benefit
from limited representation, such as cooperative litigants, litigants with
simple to moderately complex issues, or contested litigants that have
the desire, but haven’t the resources to devote to a highly-contested
proceeding; and (2) litigants are advised of and encouraged to such
procedures early on, and (3) all put in an easily-accessible location,
such as online.

Caseflow Management

Early interventions.

Providing the parties with early opportunities to resolve matters
informally with judicial support and assistance (as other courts have
used very successfully throughout the state) should be a priority.

Sanctions against attorneys

The use of sanctions can have a chilling effect on a party’s ability to
assert his or her rights or seek judicial resolution of a fair dispute. Due
to the lack of predictability in family courts, the high incidence of
unrepresented parties, and the wide discretion family law judges have
in making equitable (and often entirely unpredictable “shoot from the
hip”) rulings, we would discourage the Task Force from recommending
expanded use of sanctions. The time, trouble, and cost of litigating a
dissolution provide significant disincentive enough for a party to avoid
taking unreasonable or otherwise sanctionable positions.

Though judicial officers may believe a party’s position to be
unreasonable and therefore sanctionable, there are many reasons such a
judgment may be inaccurate. Further, we would strongly urge the Task

No response required.

Caseflow Management
Early interventions.
No response required.

Sanctions Against Attorneys

These concerns will have to be
carefully considered in any
implementing rules.

The recommendation has been
modified to clarify that sanctions
against self-represented litigants be
focused on reimbursing the other side
for specific costs, rather than paid to
the court.
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inefficiency.
Children’s Voices

testifying in a courtroom.

Force not to permit Courts to require payment of sanctions directly to
the Court as such a sanction is vulnerable to abuse if judges are
incentivized to “collect” from the public. Such a principle is antithetical
to a public court system, antithetical to democratic principles, highly
vulnerable to abuse, and fraught with potential constitutional violations.

Written orders after hearing.

There is far too little court involvement and oversight in issuing
findings and orders after hearing. In state and federal civil courts parties
submit proposed orders which are adopted, annotated, or tossed out in
favor of a specific Minute Order or statement on the record by the
judge. In many cases Judges will request that the parties “waive notice”
of the order for simple matters, and most parties do, for simple matters.

My observance of the practice (in San Diego Central Division) has been
that every judge observes his or her own procedure. The Court often
makes no findings of fact on the record, makes no order at the hearing,
but simply awaits for one or the other party to submit a proposed order
after the hearing. Frequently this laissez-faire approach of “leaving it up
to the attorneys” results in excessive and unnecessary “Monday
Morning Quarterback” clamoring between attorneys about the accuracy
of the order, additional need for court involvement, and resulting

Children’s input should not necessarily need to be equated with

For example, a Court of Appeal has found that it is well within a family
court’s discretion to decline to personally interview a five-year-old

Written Orders After Hearing
Statewide rules of court regarding
orders after hearing should be helpful
in terms of addressing the concerns
raised.

Children’s Voices

The recommendations in Children’s
Voices (changed to “Children’s
Participation and Minor’s Counsel)
reflect existing law allowing for
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child under Family Code section 3042 because it is doubtful that such a
young child could realistically determine his or her own best interest.
See Marriage of Slayton & Biggums-Slayton (2001) 86

Cal.App.4th 653, 659, 103 Cal.Rptr.2d 545.

See, e.g., Marriage of Okum (1987) 195 Cal.App.3d 176, 180 [240
Cal.Rptr. 258] (court used Evidence Code

section 765 to justify questioning outside parent’s presence in
acrimonious proceedings; court reporter was

instructed not to transcribe notes of chambers proceedings).

Exercising discretion and finding the least traumatic method for child
involvement.

Involving the child.

(It must be remembered that unsworn statements of children are not
evidence and cannot be used as the basis for the court’s determination
on an ultimate issue or fact. See In re Heather H. (1988) 200
Cal.App.3d 91, 95-96 [246

Cal.Rptr. 38].

Contested Child Custody

Information Provision

Investigators and evaluators.

Use of custody mediators and evaluators presents serious ethical
questions as to the effectiveness and value of such services. The
appointment and usage of private child custody evaluators in family law
disputes has been a longstanding concern for hundreds of thousands of
Southern Californians, courts, political representatives, and the family
law community for many years. Most high-conflict cases center on
disputes over child custody. Unfortunately, the experience of thousands

judicial discretion in hearing from a
child and supporting the idea that if a
child wants to speak directly to the
court and the court finds the child is of
sufficient age and capacity, it can be
beneficial to the court and to the child
to hear that child’s testimony directly.
Rather than pick a specific age at
which the court would be required to
hear from a child, the Task Force
seeks to retain judicial discretion in
this area in recognition of the variety
of cases that come before family court
judges and the developmental
differences and needs among children.

Contested Child Custody

Information Provision

The Task Force recommendations
support greater clarification as to the
role of investigators and of evaluators
as well as full implementation of
existing rules of court and statutes
setting forth qualifications for these
professionals and the responsibility of
the court to identify the scope of their
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of Southern Californians suggests that many child custody evaluators
misrepresent their qualifications or otherwise demonstrate unethical
behaviors that confound the resolution of such cases, increase conflict,
expense, and harm to the involved families—particularly the children.

It also appears from experience that a lack of effective judicial
oversight, accountability, and concern is largely responsible for creating
an environment in which such malfeasance exists.

Unlike judicial officials, evaluators never passed the rigors of
appointment by a Governor or other political body, are not subject to
oversight or election by a concerned public, are not monitored by any
internal Judicial Staff or officer (in fact, he and hundreds like him are
rarely, if ever, monitored at all), is rarely if ever required to stand by his
record, insists on working under strict privacy and confidentiality, may
(and often does) refuse to disclose his records, and his work is never
subject to review on appeal. Judges (and most other professions) are.

Further, unlike ordinary psychologists, appointed evaluators are not
subject to review by the client or clients paying them—any person
hiring a normal clinical psychologist (or lawyer, physician, builder,
plumber, or any other conceivable independent contracting
professional) has at least some—if not all—control over the
performance of the profession’s services and thus can correct, guide,
and—most importantly—fire that professional if unhappy with their
work. Not so with evaluators/mediators, none of whom can be directed,
disciplined, and fired by the clients they work for.

Similarly, professional evaluators/mediators are often appointed in the
same role as J.A.M.S.- Endispute. However, unlike retired Judges or

work.
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other professional mediators who must perform for their clients (i.e.,
settle disputes quickly and efficiently) and uphold rules of ethics and
professionalism, or fail to earn repeat business, clients cannot fire
appointed evaluators, have little or no control over the scope of their
investigation, the information provided to him, the amount of time
spent attempting to resolve the dispute, and if they are unsuccessful
(i.e., prolongs rather than settles) have little recourse because they are
likely single-stop shoppers.

Commentator indicated concerns about the lack of oversight of private
custody evaluators and special masters and asserts that there is risk and
danger for potential abuse. Commentator attached a number of
references describing these concerns.

Opportunity to respond.

Rules exist to this effect, but they are often ignored by the evaluators.
Hence the need for true accountability, oversight, and reform of the
use—we would suggest over use—of such evaluators and mediators,
described above. If California Courts cannot reform themselves to
provide the state’s citizens with efficient methods for resolving
disputes, delegations to paid professionals at the expense of embattled
litigants is not an appropriate “first alternative” to the Court’s
dysfunction.

Child custody mediation services.

“Mediation” in custody disputes is a severe misnomer. In fact,
ordinarily judges, claiming to be—as this Task Force has described—
“under resourced” improperly simply delegate judicial decision making

Opportunity to respond

The Task Force recommendations
support greater clarification as to the
role of investigators and of evaluators
as well as full implementation of
existing rules of court and statutes
setting forth qualifications for these
professionals and the responsibility of
the court to identify the scope of their
work.

Child custody mediation services
The task force recommends
establishing pilot projects to provide
mediation and identifying promising
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functions to public-sponsored employees such as “Family Court
Services” in San Diego, or to paid “professional evaluators.” Given the
tremendous deference Courts regularly accord to such third parties, the
delegation of authority is not in fact for “mediation” (i.e. cooperative
resolution), but instead is a complete abrogation of the Court’s

decision making responsibility—almost certainly in violation of the
Due Process rights of litigants.

Courts should not compromise litigants’ Due Process rights with
complaints of lack of resources caused—we submit almost entirely—by
the Courts’ own many inefficiencies and dysfunctions. This was, in
fact, the prime concern of Chief Justice George in taking the
extraordinary step of suggesting the formation of this Task Force.

Reform of a judicial system—indeed of any system—should begin by
examining the internal workings of that system to improve efficiencies,
better accomplish goals, and achieve satisfaction and success given the
demands on that system. Every major corporation and successful
business will attest to this process. Yet our court system currently seeks
to “outsource” inefficiencies to litigants, consultants, and other civil
servants, further burdening users of the courts and perpetrating the
injury caused by the Courts themselves. Such a solution is unacceptable
in any modern organization, and should be unacceptable to this very
important one.

To the extent that Courts feel the need to “outsource” judicial functions
to paid professionals, those professionals should be given clear
guidelines about deference to parental authority, decision making, and
maximizing contact with both parents as such is always in the child’s

practices in this area.
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best interest. It is often observed that minor’s counsel have far less
understanding of the needs of the child, have nothing close to the same
incentives to promote the child’s welfare and proper upbringing, and
further have strong financial incentives to prolong their involvement—
at the expense of the parents, children, or taxpayers.

Further, in the rare cases where one or the other parent could improve
parenting skills by education or forms of therapy, that alternative
should be strongly encouraged over solutions which interfere with the
parent/child bond or are “punitive” solutions such as supervised
visitation, “stay away” orders, or other unproductive, costly, and
animosity-inducing solutions. Courts, counsel, and paid consultants
should be strongly directed to utilize the many tools at their disposal
rather than immediately resorting to the more extreme, interfering,
harmful, and costly solutions, which are appropriate in only in the most
clear cases of serious abuse or neglect. This is especially true since
Courts effectively countenance perjury by litigants by refusing to
enforce such laws and by reacting to uncorroborated allegations (many
of which are perjuries) with extreme measures, often without any
review of the case file, any opportunity to evaluate the veracity of the
litigants’ claims, or any clear understanding of the family dynamics.

Minor’s Counsel

We would simply reiterate the points raised above that parents, given
the deference and respect they deserve in a fair and competent court
system, are far, far better qualified to decide what is best for their
children than a stranger who happens to have a law degree. Moreover,
the inconsistency of guidelines and judicial preferences regarding what
is truly in the “best interests of the child” gives counsel far too little

Minor’s Counsel

The recommendations in Children’s
Participation and Minor’s Counsel
reflect existing law allowing for
judicial discretion in hearing from a
child and appointing minor’s counsel
and reflect support for full
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guidance in which to wield such unfettered discretion.

Litigant Education

Orientation and Ongoing Information

Information about challenges of self-representation.

I know of no litigant who does not appreciate the value of an attorney in
the maze of family court. This is especially true given that judges often
rely on representations (or misrepresentations) of counsel with whom
they are familiar before relying on a pro per litigant with which they
have no past or future relationship. The family court bar is notoriously
“cozy”—in fact many have suggested it is highly incestuous. The
natural incentives in such an environment are highly prejudiced against
pro per litigants—even those who are educated about the relevant laws.
The primary reason litigants do not hire attorneys is not lack of
education—it’s lack of resources. Divorce is unnecessarily expensive,
inefficient, and time consuming—all maladies that drain a litigant’s
ability to hire appropriate assistance. Note that many litigants begin a
case with counsel, only to be drained of resources, patience, and respect
for the counsel and the system they view to be ineffective, unfair,
inefficient, and even corrupt. This perception is exacerbated the Court’s
many dysfunctions identified herein, by the emotions and often
vindictiveness of one or more of the spouses, and by the attorneys
themselves, who are highly incentivized to churn litigation to increase
fees. This is particularly true in the case of high-conflict cases among
wealthy litigants, where costs frequently run into the hundreds of
thousands of dollars.

implementation of existing statewide
rules of court providing guidance to
minor’s counsel.

Litigant Education
Orientation and Ongoing Information
No response required.
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By adopting the suggestions herein, we suggest that these hurdles to
effective representation will be decreased, increasing access to effective
representation and increasing the very low level of public confidence in
the family Courts.

Streamlining Forms and Procedures

Simplified Procedures for Service of Process

Service by posting.

Extensive reliance on forms is actually a deterrent to effective
representation. While family law attorneys have easy access to these
forms, litigants do not. Moreover, judges, who prefer to work with the
forms, are often hostile to litigants who do not use the standard forms,
but instead provide the relevant information in other ways. More forms
will not assist litigants—it will only further complicate what is already
a bewildering maze of paperwork and process, inconsistent procedures,
extraordinarily complicated law, and inattentive judiciary. Simplifying
the dissolution process, incentivizing voluntary resolution, and dis-
incentivizing litigation churning by the processes described herein, will.

Enhancing Mechanisms to Handle Perjury

New civil sanctions.

This is perhaps the single most important issue to be addressed in
Court. Given the complete lack of strong guidelines for sharing
custody, wide judicial discretion and lack of resources to provide
adequate attention, irregular motion procedures (i.e., “emergency”
OSCs based on mere allegations), and lack of strong ethical character
among members of the family bar, complete lack of punishment or
sanctions, the incentive to commit perjury is obvious. It has been said
by many family lawyers and citizens alike that family court is “liars

Streamlining Forms and Procedures —
Service by posting

Forms are easily available on line to
litigants and are generally easier than
finding relevant case and statutory
law. Most states are now adopting
forms as a way to enable self-
represented litigants to more
effectively set out the required
elements of an action and structure
their case.

Enhancing Mechanisms to Handle
Perjury

This recommendation has been
modified based on comments received.
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court.”

We would suggest to the Task Force that the recommendations herein
would go a long way to preventing perjury—raising the evidentiary bar
to higher levels, refusing “knee jerk” OSCs, simplifying the process,
increasing consistency and clear guidelines to increase predictability,
and educating members of the family bar about their ethical obligations
as officers of the court—would go much farther in preventing the
rampant perjury so many complain of, and which has so severely
undermined public confidence in the Courts.

35. Enid Camps
San Francisco, CA

*1 have reviewed the draft recommendations. | am gratified that the
report recognizes the important and lasting effects of family court
decisions (see Overview) and believe it offers a good, if rudimentary,
beginning, at how to address the many problems facing family court
litigants. Particularly noteworthy is its recognition of better handling of
perjury in family cases (Section 14), a problem that essentially
undermines the public confidence in the judicial system.

| believe the Report falls far short of its intended goal of a “long-term
blue-print” for positive change, and | would hope that the Committee
can reconvene and consider additional input on how to achieve
meaningful change that will restore integrity to the judicial process and
fairness for all litigants who find themselves in family court.

The limited procedural changes the report recommends regarding live
testimony, though well intended, will not, standing alone, solve
entrenched problems, and may actually have a negative impact by
potentially increasing costs of litigation and the necessity for an
attorney. It is critically important that family law be updated from the

Long-Term Blue-Print

While the Task Force hopes that a
committee will be established to
implement recommendations of the
Task Force, it recognizes that some
issues may need to be addressed
directly by the legislature or other
bodies.
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1970’s recommendations that now form the core of family law several
decades later, particularly with respect to

(1) Financial calculations underlying support payments.

The specter of a financial windfall based upon idiosyncrasies of
California family law-- which counts income not assets, and which fails
to address the financial resources contributed by new spouses -- among
other things, needs rethinking and change.

The present system creates a huge incentive for shenanigans, is out of
step with any present economic reality, and further creates an unlevel
playing field when one party is asset rich. Alternate models for
calculating aid are more current and exist --such as the School and
Student Service (“SSS”) for Financial Aid model which looks at a
family’s whole financial picture objectively and fairly determines what
family net worth, considering all factors. The present system is under
inclusive, with lasting effects.

For example, a family court, counting income not assets can conclude
Spouse A owes Spouse B child support payments, under California’s
formula. Thereafter, when payee Spouse A applies for a student loan
for a child with special needs, she is told she qualifies for substantial
financial aid, but this cannot be awarded because B has such great
financial assets. Because California is so out-of-step with generally
accepted and broader views of financial worth, it has serious
repercussions, such as in the example above....where Spouse A cannot
obtain aid for the child, and Spouse B refuses to pay. (Trying to get
Spouse B to pay would, of course, entail more expense.) There is a lot
more that can be said about California support formulas, but the bottom

Financial calculations underlying
support payments.

The Elkins Family Law Task Force
focused primarily on procedural
changes to ensure access and due
process in family law. This issue is a
substantive policy area in which the
Task Force did not choose to make
recommendations.
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line is the present system more than sets the stage to financially
devastate older working moms, disadvantages their children, creates
further inequities between households financially, and undermines the
ability of spouses to get back on their financial feet.

Family law should neither encourage nor contribute to a system of
lasting financial harm to one spouse. The fact that the present system
for evaluating financial worth is short-sighted and has contributed to so
many unfair judgments, it is no wonder that the public has lost
confidence in the family courts.

(2) The evaluation of cases for emotional abuse and working in
procedural safeguards similar to those for physical domestic abuse.

By not recognizing and addressing emotional abuse as a factor in
family law decisions, the courts inadvertently help to perpetuate and
intensify abusive situations between former spouses. Only when a
former spouse is physically abusive does the law presently make
accommodation. This view needs to be expanded for emotionally
abused spouses to be protected by the courts. Commentator provided
references to articles addressing these concerns. A court that discounts
this type of evidence, essentially because it is not recognized in
California family law, only intensifies the problem, and leaves spouses
and minor children in a decidedly worse position than ever. Further the
Court, by failing to address this type of evidence (likely because there
is no place for it in the law), ends up not only legitimizing a former
spouse’s continuing abusive and manipulative behaviors, it also further
encourages such behaviors in the future. Hence the family court
becomes a hand maiden for emotionally abusive spouses. The fact that
the Draft Recommendations value increased input from children

The evaluation of cases for emotional
abuse.

The Elkins Family Law Task Force
focused primarily on procedural
changes to ensure access and due
process in family law. This issue is a
substantive policy area in which the
Task Force did not choose to make
recommendations.
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(Section 5 Children’s Voices) in custody disputes, may further
encourage the manipulative spouse to manipulate children, unless
determinations of emotional abuse are dealt with first. The public loses
confidence in its institutions that refuse to take account of pervasive
problems such as emotional abuse of families by a spouse.

(3) Encouraging alternative resolutions

The family court forum seems particularly ill-suited to make custody
and other determinations of profound lasting impact on families. A 15-
minute court hearing where the Court makes a snap judgment on the
credibility of parties etc. is not a system that the public has confidence
in, nor should it. Instead, there should be procedural encouragements
and incentives to require in-depth mediation between families to be
accomplished with highly skilled financial and custody mediators. As
in divorce itself, it only requires one party to insist upon taking the case
to court, rather than mediation. The other party may hope for mediation,
but that requires agreement. Abusive former spouses seem almost
always to choose the court to put the pressure on an emotionally
distraught former spouse.

The present system of a one-time, one-stop 30 minute interview with a
perhaps burned-out mediator, to make a recommendation on child
custody to the court, is not a system worth relying upon or retaining. It
is a broken system. In-depth mediation may help, however. If the law
encouraged mediation by providing consequences to the party who
refuses in-depth multisession mediation entirely, e.g. to pay for a Grand
Master or other arbiter while the case goes forward with the court, or to
pay for attorney fees for the other party should the refusing party not
prevail with the exact relief requested, or to require the filing party to

Encouraging alternative resolutions
The Task Force’s recommendations
include support for alternative dispute
resolution processes in addition to
making the court more accessible.

Child custody mediation

The Task Force recommendations
regarding resource needs in family
courts and establishing and funding
pilot projects in this area are designed
to address concerns about limited
opportunities to resolve these complex
matters.
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make a showing why the case cannot proceed through mediation etc.,
this could help immensely in restoring confidence in our family court
procedures.

Fault

Moreover, although “fault” is not now a factor in divorce proceedings,
“fault” perhaps does have a place in setting in place fair procedures that
allow some breathing room when the- not- at- fault spouse is served
with a divorce petition, and the at-fault spouse demands the court, not
mediators, resolve custody issues etc. Otherwise the at-fault spouse
essentially is able to take advantage of a perhaps very emotionally
distraught spouse, who is at the receiving end of a divorce petition, and
is literally unable herself to immediately respond to all the now-
imminent court deadlines, much less figure out how and whether she
can afford an expensive attorney.

It is a further failing of our family law justice system, that when outside
custody evaluations are agreed upon, that the Court can simply ignore
the findings and replace with a “gut” instinct ruling based upon a 15-
minute in-chambers meeting separately with the parties. A psychopath
can look very good if only scrutinized for 15 minutes. Likewise, if the
parties agree to a custody or other evaluation, and one party challenges
the recommendations, there needs to be some method of protecting the
party who in good faith agreed to the evaluation, from having to choose
between a resolution that is not in the best interest of her children
(caving in to the challenging party’s demands that were rejected by the
evaluator), or being forced to pay for a trial that she cannot afford.

Similarly, restoring tort and other remedies such as intentional

Fault

The Elkins Family Law Task Force
focused primarily on procedural
changes to ensure access and due
process in family law. This issue is a
substantive policy area in which the
Task Force did not choose to make
recommendations.

The Elkins Family Law Task Force
focused primarily on procedural
changes to ensure access and due
process in family law. Given the
important policy in child custody law
that judicial officers are required to
make decisions that are in the best
interest of children, this issue is a
substantive policy area in which the
Task Force did not choose to make
recommendations.

The Elkins Family Law Task Force
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infliction of emotional distress claims, and allowing broad perjury
causes of actions to former spouses would perhaps cut down on the
harms that are caused in family court actions. Abused former spouses
should not be left remediless and in a worse position than other citizens,
simply because they are by necessity in family court, under family court
jurisdiction. Criminal law also offers helpful analogies for family law
situations involving procedures and remedies.

Conclusion

There is a significant need for more inquiry and in-depth findings by
this Commission to address the issues now facing family court litigants.
There is also a great need for additional opportunity for public input. |
only just found out about the published draft recommendations of the
Elkins report. | certainly would submit more in-depth comments if
given an opportunity, and | believe many others would like to have
thoughtful input into helping this Commission fix a very broken
California family law. Thank you for considering my comments.

focused primarily on procedural
changes to ensure access and due
process in family law. This issue is a
substantive policy area in which the
Task Force did not choose to make
recommendations.

36. Bart J. Carey, Esq.
Family Law Attorney
Anaheim and Irvine, CA

*Commentator is a family law attorney who participates professional in
the collaborative divorce process, litigator, and mediator.

Encouraging Mediation

I am pleased to see Elkins address, in particularly substantive ways,
empowering those families who would do so to be responsible to reach
their own agreements during the process of dissolving their marriage by
educating them on processes and resources available to assist them. |
am particularly encouraged to read the sections recognizing the impacts
of the divorce on children and the need/benefits of incorporating their
voices.

Encouraging Mediation
No response required.
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It is this latter dynamic which initiated my journey to incorporate ADR
and limited scope options into my practice which is presently almost
exclusively non-litigation.

That said, | have also reviewed the comments coming from the CPCAL
[Collaborative Practice of California] group and would adopt those as
my own comments on this draft.

Caseflow Management

It is proposed in this Caseflow Management section of the Elkins
Family Law Task Force Draft Recommendations in Paragraph 3,
(“Checkpoints Established”), that the family law court have an
automated system to contact petitioners who have opened cases, at
regular intervals, such as at two months after filing the petition if a
proof of service has not been filed, at four months afterwards, and at
least once a year after that.

COMMENT The concern in the collaborative process, or any other
out-of-court alternatives, is that petitioners do not want to go to court or
have the court intervene at all. Thus, it is proposed that a statewide
form be drafted by the judicial council which would permit any
petitioner in an out-of-court process such as collaborative practice or
mediation to opt out of the court intervention or checkpoint program.

COMMENT It is further proposed that the EIkins Recommendations
include a suggestion that a statewide information sheet be drafted which
is given to all petitioners at the time of filing the petition. This form
would not only describe courtroom processes, but also alternatives such
as private mediation, and collaborative practice.

Caseflow Management

The Task Force has suggested time
frames to provide some idea of what
check points might be developed.

Parties who are participating in the
collaborative process or other out-of-
court alternatives could submit an
update to the court regarding the status
of the case so that they would not have
to appear.

An information sheet regarding the
family law process including
alternatives to courtroom processes is
anticipated as part of litigant
education.
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Streamlined Procedures for Defaults and Uncontested Cases

The following is stated in contradiction to the intervention suggested in
Paragraph 3 above

“In a high percentage of cases, the parties can obtain a judgment
without appearing before a judicial officer. Unnecessary court
appearances increase the cost and inconvenience to the parties and are
not a wise use of limited judicial resources. When the parties do not
wish to appear before a judicial officer, when there is no legal
requirement in their case for a court appearance, and when there are no
other circumstances causing the court to believe that an appearance is
necessary to advance the matter, the court should avoid implementing
procedures that would create a requirement for a court appearance in
the case. Pleadings may be reviewed by the judicial officer and
appearances requested if necessary to determine whether the proposed
judgment complies with the law. A goal of caseflow management
should be to minimize or eliminate the need for court appearances in
those cases that can be resolved by default or agreement of the parties.”

Comment This is why the opt out form would be helpful. It would
eliminate the need for court intervention or appearances in certain cases
like those in private mediation or collaborative practice.

Efficient Use of Time

The following is stated “We should not require that every family take
the time to appear before a judicial officer or other officer of the court if
that is not needed for the prompt and just resolution of their case.
Caseflow management procedures need not necessarily require a court
hearing or mandatory appearance if it appears that the matter can be

Streamlined Procedures for Defaults
and Uncontested Cases

This recommendation is directed at
cases where a default or uncontested
judgment is submitted to the court. If
the case is resolved, there would be no
need for a case management
conference, and the Task Force is
suggesting that in many of these cases,
there would be no need for an
appearance.

Efficient Use of Time

The Task Force suggests that those
“Those who want a slower pace can
simply explain their reasons to the
court and the court should generously
allow longer continuances based on
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resolved and/or adequately monitored by the court without direct
judicial involvement. Furthermore, in all cases, the court should
encourage innovative alternatives to personal attendance at case
management conferences, such as by telephone appearances or e-mail
statements regarding the status of the case when appropriate.”
COMMENT It is suggested that judicial officers have the ability to
change the status or track of one of their cases to a “no intervention/opt
out” if the parties decide that they wish to resolve the case by ADR,
mediation or collaborative practice some time after the case has begun.

Part 5 Children’s Voices

COMMENT Children are arguably the most important product of the
divorcing parents. It is striking how the recommendations of this
paragraph already exist in collaborative practice which enables the
children of the divorcing parents to have a voice in the process in a safe
and protected manner without fear of recrimination.

COMMENT The Elkins Recommendations in Part 5 focus on when and
how children should testify in court, providing judicial guidelines for
such testimony, while protecting them from psychological damage. The
Elkins Recommendations mention that “Studies have recognized the
importance of hearing from children in matters that affect their lives
and have shown that children do better when they are aware of the
process and how decisions will be made.”

In other words, children should not be ignored, or used in the process of
their parents’ divorce. They should have the right to have a voice, and
understand why their parents are getting a divorce. Otherwise the
children could be psychologically damaged, especially if they think

the specific needs of the parties.
Allowing leniency in these cases
would still allow the court to actively
manage cases where one litigant is
stalling and preventing the case from
moving forward. The more formal
processes can be invoked as needed as
long as the case remains active in the
case management system.

Children’s Voices
No response required.
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they are to blame. This need is satisfied in out-of- court processes such
as collaborative practice by having a child specialist as part of the
collaborative team, and in the litigation process by court mediators,
evaluators, and sometimes, minor’s attorneys. In out-of-court processes,
however, the intervention of mental health professionals is not for the
purpose of preparing the children/or custody issues for litigation.
Without the fear of litigation or having to go t court, children can speak
more freely and have a voice in their parents’ divorce without the fear
of recrimination.

Domestic Violence.

In regards to Paragraph 5, (“Children’s Participation”) in domestic
violence cases, the ElIkins Recommendations share the same concern
for children who experience domestic violence as in cases involving
child abuse and neglect. In other words, “the court must give
appropriate consideration of the question of whether the child’s point of
view and the information the child has regarding the violence would be
probative in determining the risk posed to the child and the ultimate
decision regarding his or her best interest.”

COMMENT With the child specialist on the collaborative divorce team
as well as the use of additional mental health professionals for each
parent (coaches), domestic violence concerns, and protections for the
child can generally be competently handled through collaborative
practice. In fact, with full acknowledgment of the domestic violence
power imbalance and other psychological needs of each spouse,

having several mental health professionals on the team might be a
better way to protect the children of divorcing parents where domestic
violence is prevalent.

Domestic violence
No response required.
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Contested Child Custody.

Superior Courts in California have provided mandatory custody
mediation services to family law parents since the early ‘80s, but each
county has been permitted to develop its own method of providing
these services which are generally divided into “confidential” and
“nonconfidential/ recommendation” counties.

The Elkins Recommendations recognizes that these mandatory
mediation services are good for parents in helping them to create their
own parenting plans for their children, that such services should be
expanded, and is money well spent. Those legal and mental health
professionals who engage privately in out-of-court resolution through
mediation and collaborative practice support these recommendations as
they know from experience that confidential, court mediation and
counseling is a highly successful system that not only assists and
teaches parents to make their own parenting plans, but helps to keep
them from returning to court by teaching them to resolve their parenting
differences peacefully.

Litigant Education

COMMENT As previously suggested above, regarding Part 3, a
statewide information sheet should be provided to each petitioner at the
time of filing which describes out-of-court options such as mediation
and collaborative practice.

Litigant Education
In Paragraph 2, (“Orientation to Child Custody Mediation”) and
Paragraph 3, (“Enhanced Parent Education Prior to Mediation”),

Contested Child Custody
No response required.

Litigant Education
Agree that information regarding out-

of-court options should be provided to

litigants.

Litigant Education
Information on resources for litigants.
No response required.
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various suggestions are described to help parents prepare for court
mediation, to receive additional information concerning parenting
education programs, custody evaluations, visitation programs, parenting
classes, family counseling, children’s development needs, etc.

In Paragraph 4, (“Settlement Opportunities”), the Elkins
Recommendations propose that additionally, it is recommended that
“Education regarding settlement opportunities should make clear the
importance of making settlements or agreements voluntarily and
through an informed process. The courts should balance support for
settlement with recognition that many litigants come to family court
seeking protection and have concerns regarding adult or child safety
that may present or interfere with the development of voluntary and
informed agreements. Given the wide range of issues and case types
arising in family court, educational materials and information should
avoid a bias that supports settlement over litigation; those litigants who
are unable to settle and may require court assistance in resolving their
matters for any number of reasons should be provided with information
about proceeding through the court process. Judicial involvement and
supervision in mediation of disputes is encouraged.”

COMMENT This section is arguably the most important in the Elkins
Recommendations. Without providing the means to inform and educate
each and every couple who files a family law petition about options
available to them in out-of-court as well as in-court resolution, and
services to help them complete their case with the focus on the needs of
their children, the family law courts do not live up to their ability and
expectation to help California families in the transition of divorce and
separation. A wide range of services and options exists for transitioning
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families. Since couples must use the court system to end marriages,
domestic partnerships, and other relationships, the court system must
serve as the central directory furnishing information about the resources
that are available to families in transition.

Expanding Services to Assist Litigants in Resolving Their Cases
COMMENT

Part 12 of the Elkins Recommendations gives full recognition to the
merits and preferences of many couples in the family law court system
to utilize settlement, and ADR options. Although the emphasis in Part
12 is on the expansion and improvement of court mediation and
settlement services to include support and property issues, the Elkins
Recommendations describe the use of ADR, “both court-based and
non-court based options”, at any time during the activity of the case,
Not only would these options lead to “happier litigants” as mentioned
above, but more court time would become available for those that need
to adjudicate issues in front of a judicial officer.

Streamlining Family Law Forms and Procedures

This section includes suggestions from the Elkins Recommendations
that forms should be easier to use, provide critical information, and
provide more streamlined options for those who can settle their cases
without court hearing. There is an additional option suggested which
would allow couples who have reached an agreement and exchanged
declarations of disclosure prior to filing their Petition, to submit a joint
petition. The proposed judgment would be submitted at the same time
as the Petition is filed. This new procedure would not have the
restrictions of the Summary Dissolution process which already exists.

Expanding Services to Assist Litigants
in Resolving Their Cases
No response required.

Streamlining Family Law Forms and
Procedures
No response required.
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Additionally suggested, is the replacement of the current Order to Show
Cause and Motion forms with one standardized “Request for Order”
form, the simplification of the service of process form, the streamlining
of the declarations of disclosure forms, and the production of templates
to assist with writing declarations, agreements, and judgments. The
alternative of service by publication for hard to find respondents, could
also be replaced by a court website which would post notices and
summons of newly filed cases.

COMMENT Particularly in less complex family law cases, the option
to submit all paperwork at one time to the court, including a joint
Petition, Declarations Regarding Service of the Declarations of
Disclosure, and the Stipulated Judgment, would be attractive to those
couples who have reached agreement prior to filing their family law
case, and who wish to complete their case simply and expeditiously.

Standardize Default and Uncontested Process Statewide

COMMENT No matter how many uncontested judgments a legal
professional has previously submitted to the court for filing, it always is
unpredictable as to whether or not the next judgment will be rejected,
and how many times it might bounce back. How wonderful if the first
review of the uncontested judgment was thorough enough to reveal all
flaws in the submitted paperwork so that the second attempt would
guarantee success. It is inequitable for those who use no courtroom time
to have such difficulty getting the court’s help the one time when it is
needed to file their judgment.

Public Information and Outreach
In this section, the Elkins Recommendations was concerned that the

Standardize Default and Uncontested
Process Statewide
No response required.

Public Information and Outreach
No response required.
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public is not generally familiar with the courts, and the public is
unaware of court services which are available to them. Thus it is
recommended in Paragraph 1, (“Public Information Program”), that
“The AOC should develop a public information program for educating
the public about the availability and benefits of court services,
particularly prefiling services.” in addition to improving public
outreach, and the availability of information materials.

COMMENT Public information about family law court services and
out-of-court options would be invaluable to transitioning families.

Judicial Branch Education

Highlights that the Elkins Recommendations propose in this section
include the following The training of new family law judges in “courses
that enhance the understanding of the importance of the family law
court, not just by telling judicial officers in these courses how important
itis, but by presenting empirical evidence of the effect of the court on
the lives of children and families.”

“Education for all judicial officers should include information on
limited scope representation.”

“Family law arbitrators and ADR providers should receive training that
addresses substantive family law issues as well as domestic violence,
the possibility of power imbalances in family law, and working with
self-represented litigants, limited English proficiency populations, and
interpreters.”

COMMENT New judges who never worked in the family law field
might be unfamiliar with the daunting task of making orders to

Judicial Branch Education
The recommendations on judicial

All references to titles refer to the Elkins Family Law Task Force Draft Recommendations Invitation to Comment October 1, 2009 — December 4, 2009

132


http://www.courtinfo.ca.gov/jc/tflists/documents/draft-finalrec.pdf�

Comments on Elkins Family Law Draft Recommendations
All comments are verbatim unless indicated by an asterisk (*).

Commentator

Comment

Committee Response

transition families and the impact that the judge’s orders could have on
the children and parents whose lives are affected. Additionally, judges
might not be familiar with the alternatives to court-based resolution,
limited scope options, and the unbundling of services in family law.
Acrbitrators and ADR providers should understand issues of
confidentiality, neutrality, and power imbalances, where applicable, as
vital to their work. Such education is essential to judges, and other legal
professionals working in and out of the court system.

Family Law Research Agenda

The Elkins Recommendations propose that staff from the AOC and
local courts include various types of data and statistical reporting in
information that will be compiled for the family law courts. The
statistics gathered will include the different kinds of cases handled,
methods by which judgments were reached, numbers and percentages
of cases reaching judgment, number of hearings, trials, cases that return
to court with frequency, and numbers and reasons for continuances, etc.

Additionally, in paragraph 2, (“Monitoring Evolving Issues In Family
Law™), “The AOC should track caseload statistics and other relevant
indicators to identify emerging case types or issues to ensure that court
procedures and services are continuing to meet the needs of litigants.”
This will include in paragraph 5, (“Review of Research and Best
Practices From Other Jurisdictions™) “The AOC and local courts”
exploring best practices by reviewing research and reports from other
jurisdictions, both nationally and internationally that have implemented
new programs or services related to the family court.”

COMMENT The gathering of statistical data will enable the family law

branch education are intended to
address a broad range of issues and to
promote consistency throughout the
state, share knowledge of and
experiences with promising practices,
and disseminate important information
to judicial officers and court
employees.

Family Law Research Agenda
No response required.
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court system to evaluate what works and what doesn’t, as well as the
evaluation and monitoring of new types of cases statewide.

Court Facilities

In the introductory paragraphs to this section, the following is stated
“Court facilities for family law matters should be designed to protect
families from harm, foster settlement, and resolve expeditiously those
matters requiring judicial decision. Judicial officers and court staff need
technologically modern, flexible, well-planned courtrooms and
facilities for all of the collaborative services offered for resolution of
cases. Many of California’s family law courtrooms are in converted
commercial space or retrofitted, inadequate courthouse locations, in
part because they do not need to accommodate juries and thus do not
have the same space requirements as other courtrooms.”

Some of the suggestions of the Elkins Recommendations include the
following

In paragraph 3, (“Private Space For Consultation and

Settlement™), “Courts should allow space for litigants and attorneys to
have reasonably private discussions. Family law involves sensitive and
private issues, and yet settlement negotiations often take place in
crowded hallways. An atmosphere conducive to settlement and
demonstrating respect for the intimate issues discussed would be
beneficial to the parties and attorneys.”

In paragraph 8, (“Safety”), “Compared to other departments, family
courts have a relatively high incidence of violence, whether directed at
litigants, attorneys, judicial officers, or court staff. Courthouse facilities
must be appropriately equipped and staffed to ensure safety.”

Court Facilities

While the Task Force acknowledges
that there are aspects courthouse
environment that may not be the most
conducive to privacy or settlement, the
focus has been on improving
conditions within the courthouse due
to concerns about litigant safety in
offsite locations that may not have
adequate security screening.
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COMMENT Often, family law courthouses are not the best places to
settle cases. The anxiety begins with the line-up to get into the
courthouse, being greeted by a plethora of deputy sheriffs, and going
through security just like at the airport. Add to that crowded courtrooms
and hallways, screaming children, angry parents, and few places to
have a quiet discussion with clients. These conditions often make
settlement discussion difficult or even impossible. The best place to
settle cases is usually a location away from the courthouse where some
quiet and tranquility prevails. In this time of economic crisis, a critical
question raised by the Elkins Recommendations is how can traditional
courthouses be retrofitted to provide a safe and conducive environment
for families in transition to respectfully resolve their cases? This is a
serious topic that begs further discussion and action to encourage
settlement outside the courthouse.

Leadership, Accountability, and Resources

This final section in the ElIkins Recommendations makes suggestions
which would strengthen and improve the delivery of family law
services. In the introductory paragraphs, the following is stated “The
resources provided have not been proportionate to the volume of cases
and proceedings related to family law. Many suggested changes can
increase efficiency in the delivery of services in family law without
adding resources; however, without significant additions of judicial
officers and staff resources, courts will be unable to meet the crushing
workload in family courts. Currently in family courts statewide, fewer
than half the numbers of judicial officers are assigned to hear family
law cases compared to the number of judges assigned to other areas
based on workload.”
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One of the greatest problems facing family law departments is
described in paragraph 6, (“Assignment of Judicial Officers to Family
Law”) which states the following

“On an ongoing basis, consistent with available workload data, each
superior court should determine the number of judicial officers to be
assigned to family law based on the percentage of the court’s workload
that is family law. Meaningful access to justice requires adequate
judicial resources. Statewide, at the current time, approximately 20
percent of the courts’ workload is family law. To the extent that an
individual court’s family law workload appears to vary from statewide
standards commensurate adjustment to the 20 percent benchmark
should be made.”

Additionally as described in paragraph 7, (“Court Resources”)
“Consistent with the increase in judicial officers assigned to family law,
ancillary and supporting resources for self-help centers, courtroom
staff, clerical staff, family court services staff, and research attorneys
must also be increased.”

Another highlight of this section is paragraph 12, (“Transparency and
accountability”). Included in the subsections of this paragraph are a
complaint mechanism for litigants and the public to submit complaints
about access and procedural fairness, public information “to educate the
public on services available, court’s limitations, and options for
resolving their complaints™, and a court ombudsman “to receive and
investigate complaints and make recommendations to court leadership
for improvement.”
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Resources

COMMENT Most of the proposals of the Elkins Recommendations
may be doomed to failure unless resources are available to implement
them. The education of the public about available family law services,
both court-based, and non-court-based is vital. Private services and
resolution of cases out of court, will free up more space at the
courthouse for those who need it. The encouragement of feedback and
the resolution of public complaints should help to better the delivery of
family law services. Strong judicial leadership is necessary to call
attention to the plight of the family law courts, which appear to be the
most under-staffed courts in the state, and to have the courage to make
beneficial changes in the family law courts.

Resources

The Task Force recommendations
point to the critical need for increased
judicial resources in family law
through all available approaches,
including improvements to increase
operational efficiency, the re-
allocation of existing resources, and
medium- and long-term plans to secure
additional resources for family law.

The details of specifically how to
assess and meet the needs in family
law will be addressed in the
implementation process.

The Task Force recognizes that strong
judicial leadership is critical to
effecting positive change in family
law.

37. Hon. John Chemeleski
Commissioner

Superior Court of Los Angeles
County

Right to Testimony at Hearings.

Due process concerns

Our existing procedures in family law, as with other areas of civil law,
provide for a significant distinction between trials and hearings by
motion or OSC. Unlike trials, motion and OSC hearings occur on
relatively short notice with little opportunity for discovery or
investigation of the factual basis for the requested orders. Therefore due
process, by necessity, requires motions and OSC’s to include
declarations setting forth the factual evidence to allow the other party a

Right to Testimony at Hearings.

The Task Force does not anticipate the
elimination of declarations. (See
section on Simplifying Forms and
Procedures.) The Task Force does not
believe that the right to live testimony
rests solely on whether or not the event
is a hearing or a trial. The Code of
Civil Procedure allows judges to take
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reasonable opportunity to present a meaningful response and avoid a
“hearing by ambush”.

The proposed rule fails to address this concern. Although the rule
doesn’t directly eliminate the requirement of necessary declarations, by
not mentioning this issue the reader of the proposed rule (“the judge
must receive any live competent testimony that is relevant . . . “) may
be led to conclude that such declarations are not required. Therefore
any rule that may be adopted that would require or encourage oral
testimony, should be limited to cross-examination or appropriate
corroboration of properly served declarations.

Inappropriate wording concerns

The wording of the proposed rule encouraging oral testimony is
misleading in the use of the phrase “the judge must receive” because of
the necessity of having the good cause exception. Under the current
circumstances in most cases the court is likely to simply say that the
request for oral testimony is denied as the court has insufficient time
due to other cases (the B(h) factor). That is, all of the listed factors a-g
may be found to be outweighed by the necessity for the court to decide
the issue in controversy in a timely manner. Therefore any expectation
the rule would create of a significant change in the conduct of family
law motions and OSC’s would be misleading. It would seem to be less
misleading to have the rule state that the court has discretion to allow
oral testimony in certain types of motions and OSC’s considering the
listed factors a-g.

It would seem to be more helpful to have rules instructing counsel and
litigants on what they need to do rather that a rule that purports to tell

testimony at hearings when it is
appropriate to do so. This Task Force
recommendation maintains this
judicial discretion, but sets out
reviewable factors that must be
considered when exercising it.

The Task Force anticipates that
attorneys and self-represented litigants
will be on notice that the parties will
be allowed to testify, and the judge to
ask questions, at any OSC/Motion
hearing, particularly on substantive
issues where there are material facts in
controversy. The recommendation has
been modified to require appropriate
notice and offers of proof when the
testimony of other witnesses is
requested.

The role of role of declarations should
be addressed more fully during the
development of implementing rules.

The task force recognizes that there
may be other factors not yet
ascertained that would create good
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the court to do something that may not be possible that would likely
lead to more frustration and disrespect toward the legal system in
family law.

Duplication of efforts concerns

Many hearings on motions and OSC’s in family law are for temporary
orders pending the trial. Court’s are often reluctant to have lengthy
evidentiary hearings for temporary orders that may have be tried de
novo a few weeks or months thereafter at the trial for the more
permanent orders, thus duplicating the efforts of the litigants and
attorneys as well as court resources. Any proposed rule regarding oral
testimony should clearly give the court discretion to limit such hearings
where the same issues remain pending for trial.

Rules of Court

Concerns re undue restrictions on local rules Many statewide rules
started out as local rules. Court’s should continue to have discretion to
develop local rules to improve the practice of family law that do not
directly conflict with statewide rules or penalize litigants who only
follow statewide rules. Innovative and practical ideas can be more
easily developed on a local level than statewide. Local rules that give
options to litigants, such as the LASC local rule on evidentiary
objections, can be more easily adopted, tested and changed on a local

cause to deny the right to live
testimony, and has included
subparagraph (h) to allow for that.

Very few family law cases go to trial.
Many orders made at temporary
hearings are ultimately incorporated
into judgments, or last for many years
in cases where judgment has not been
entered. Therefore, the right to present
live testimony is particularly important
at hearings on temporary orders.

The Task Force encourages judges to
use their discretion to limit the scope
of the testimony, and to refuse
testimony that is cumulative or
otherwise inadmissible under
California law.

Rules of Court

The Task Force recognizes that many
valuable innovations have been
developed through local rules. The
Task Force has modified its
recommendation to make it clear that
local rules are appropriate in the
absence of statewide rules.
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level and eventually may lead to a statewide rule or legislation.
Therefore there should not be a blanket prohibition on the development
of local rules within some broad parameters.

Forms and Procedures

A greater emphasis should be placed on the elimination as well as
simplification of existing forms. Many forms have been developed with
extensive lists of possible orders that could be made by the court. Many
of these, however, are orders that are rarely made or made only in
extraordinary circumstances. Litigants and even some attorneys often
submit many pages of request forms with boxes checked for orders for
which there are insufficient factual allegations or that are inappropriate
for the circumstances. A litigant seeking family law orders, or domestic
violence restraining orders, with child custody issues often submits
over 20 pages of Judicial Council forms with dozens of boxes checked
with very little space for factual allegations. This seemingly
overwhelming process likely distracts the applicant from the issue that
motivated the trip to the courthouse and results in the applicant not
presenting the facts of his or her story as well as distracting the
responding party and the court and misusing the valuable time of all
involved. Application forms should not be shopping lists for litigants
but should be requests for factual information.

FL-260

The often misunderstood or misused procedure and forms for an action
for exclusive custody (FC §3120) should be eliminated and/or
combined with the Uniform Parentage Act (FC §87600) proceedings so
that all non-dissolution custody actions would be using the same
pleading forms thus avoiding the existing confusion for litigants and

Forms and Procedures

Elimination of forms as appropriate
should also be considered as part of
simplification.

FL-260

Since this form allows parties who
have already established parentage
through the Voluntary Declaration of
Paternity to establish custody and
support without having to obtain
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attorneys.

another judgment of paternity, this
suggestion does not appear to lead to
simplification.

38. Renee Chernus

Attorney

Law Offices of Renee R. Chernus
San Rafael, CA

| disagree with the proposal that EVERY OSC/Motion for temporary
support, custody and fees should be set for an evidentiary hearing. |
believe that it will make these matters much more expensive, with
much more extensive pre-hearing discovery, such as depositions and
document demands, etc. It will result in unnecessary delays in a party
obtaining necessary financial relief (support) and will allow a party who
is not providing access to a child a longer period of time to deny that
access. | believe that it would be more appropriate for the Court to hear
these matters as law and motion hearings on declarations and then, if
the Court determines that it would be helpful to have live testimony, the
Court can grant initial interim relief and set the matter for an
evidentiary hearing within 45 days.

The Task Force recommendation on
the right to live testimony does not
eliminate judicial discretion to made
decisions based on declarations. It
simply sets out reviewable factors
judges must consider in exercising
their discretion. The right to provide
live testimony was an issue brought to
the Task Force by attorneys and
litigants through public input and
attorney surveys as a fundamental due
process matter. The Task Force
received input from attorneys and the
public that basic decisions on
declarations alone were not only
unfair, but often inefficient,
particularly on substantive issues. The
Task Force has also heard from a
number of family law judicial officers
that conducting a brief hearing on such
matters is far more efficient than
handling the often excessively long
declarations containing hearsay
statements or other inadmissible
matter, and ruling on the resulting
motions to strike. Many courts
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Assessment of Income for Attorney Fees

I believe that in the assessment of income for attorney’s fees, it should
be written into the rule that it should, absent good cause, be based on
the income each party is going to receive AFTER the support order is
made, as after temporary support incomes should be relatively equal.

Funding of Legal Services

The report recommends increased funding for Legal Aid services for
low income representation. Having been on our Legal Aid Board for
over 10 years, while this is a worthy and lofty goal, | do not believe that
any decisions about this report should be made in anticipation of this
increased funding being actually received. Legal Aid funding has been
drastically cut in the past and unless the legislature is willing to actively
commit to additional funding to achieve this goal, it is not a realistic
alternative upon which decisions should be based.

reported that judges are able to take
brief testimony from the parties at the
time of the hearing without creating
any disruptions to the flow of their
law and motion calendars.

Assessment of Income for Attorney
Fees

While a potential order of support
should be considered, the Task Force
recognizes that litigants often need
attorneys to obtain an appropriate
order of support.

Funding of Legal Services

AB 590 (Feuer) was chaptered while
these recommendations were
circulating for comment and is
anticipated to provide significant
funding for pilot projects to provide
legal services. However, the Task
Force certainly agrees that
implementation of the
recommendations cannot be made
assuming full funding for legal
services.

39. Donna Clay-Conti
Senior Attorney and Staff
Access and Fairness Committee

The Access and Fairness Advisory Committee submits these comments
on those parts of the Elkins Family Law Task Force Report which fall
within the advisory committee’s purview.
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Administrative Office of the Courts
Judicial Council of California

The advisory committee’s charge is to “make recommendations to the
[Judicial] council for improving the access to the judicial system and
fairness in the state courts.” Also, the committee “must recommend to
the Center for Judicial Education and Research proposals for education
and training of judicial officers and court staff.” (Rule 10.55 of the
Judicial Administration Rules.) Accordingly, the advisory committee
focused its review on the following sections of the Elkins report

Right to Present Live Testimony at Hearings Expanding Legal
Representation and Providing a Continuum of Legal Services
Providing Clear Guidance Through Rules of Court

Scheduling of Trials and Long-Cause Hearings

Litigant Education

Expanding Services to Assist Litigants in Resolving Their Cases
Streamlining Family Law Forms and Procedures

Interpreters

Judicial Branch Education

As an initial matter, the advisory committee commends the Elkins
Family Law Task for the excellence of its report. It has done an
extraordinary job of recognizing the difficulties encountered by self-
represented litigants and of proposing reforms that address those
concerns while many of the matters covered by the report and its
recommendations touch on issues this advisory committee has
addressed, on an ad hoc basis over the years. The committee is pleased
that these issues received such careful, thorough, and comprehensive
treatment. We endorse the recommendations made in the sections listed
above with the following additional comments and suggestions.

Initial matter
No response required.
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Expanding Legal Representation and Providing a Continuum of Legal
Services

Agree with the recommendation subject to the following modification
This section might note that Assembly Bill 590, the Sargent Shriver
Civil Counsel Act, will be a step towards providing funding for the
representation suggested in these recommendations.

Interpreters

Agree with the recommendation subject to the following modification
This section should be broadened to include an explicit reference to
sign language interpreters for individuals who are deaf or hearing
impaired as defined in Evidence Code 8754(a). Unless there is a
reference in the recommendations to the provision of sign language
interpreters, courts might not address the need in a timely manner (see
particularly subsections 1.A through G). Sign language interpreters
should also be referenced in section 18.C.

Judicial Branch Education.

Agree with the recommendation subject to the following modification
The Judicial Council’s strategic and operational plans recognize that
cultural competency training and education for the entire judicial
branch workforce and culturally responsive programs for court users
are important to branch-wide efforts to ensure that the courts are free
from bias and the appearance of bias (see Operational Plan 2008-2011,
Goal V, Objective 2). The advisory committee believes this is
especially important in family law cases. Therefore, the advisory
committee recommends that subsections 1.K and 2.A-G of this section
include a requirement that judicial officers and court personnel,
including, but not limited to, arbitrators, mediators, and case evaluators,

Expanding Legal Representation and
Providing a Continuum of Legal
Services

Will add a reference to the Sargent
Shriver Civil Counsel Act.

Interpreters
Will make changes as suggested
regarding sign language interpreters.

Judicial Branch Education.

This suggestion re requiring judicial
officers and court personnel to receive
cultural competency training will be
referred to the implementation process.
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receive cultural competency training in the handling of custody matters
involving same-gender relationships; and that the judicial workforce
involved in family law matters also receive education and training
concerning the unique challenges presented in two additional areas
child custody proceedings involving LGBTQ youth, and child custody
proceedings in relationships where one partner or spouse is transgender.

The advisory committee also wishes to underscore the importance of
other concerns addressed in the task force recommendations.

Leadership, Accountability, and Resources. Agree.

The references to improving and promoting transparency and
accountability are critical to the Court’s efforts to insure that litigants
believe that justice is served in their cases. The advisory committee
strongly endorses the recommendation that each court must assess
critically the resources it assigns to its family law division.

Many of the issues involving access to justice and due process in family
law cases are created — unnecessarily — because too few bench officers
are assigned to the family law division. Accordingly, the advisory
committee strongly encourages the task force to include in its
recommendations a statement advocating that the California legislature,
without further delay, grant and fund the new judge positions currently
earmarked; and that courts consider establishing family law divisions
and allocating those new judge positions, when received, to those
divisions. The current situation requires thoughtful, diligent bench
officers to find ways to handle too many cases on a calendar — resulting
in short cuts and curtailed hearings — which limit the litigants’ access to
justice. The single greatest reform that could be made is to assign

Leadership, Accountability, and
Resources. The Task Force
recommendations point to the critical
need for increased judicial resources in
family law through all available
approaches, including improvements
to increase operational efficiency, the
re-allocation of existing resources, and
medium- and long-term plans to secure
additional resources for family law.

The details of specifically how to
assess and meet the needs in family
law will be addressed in the
implementation process.

The Task Force agrees that effective
leadership and advocacy within the
judicial branch, as well as with the
legislative and executive branches, is
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adequate judicial resources to this important court division. critical to effecting positive change in
family law.

40. Hon. Christine Copeland Rules of Court Rules of Court

Commissioner Eliminating local rules if only one thing can be achieved by Elkins task | Eliminating local rules — ex parte

Superior Court of San Benito County | force, this would be it. Goal should be to make CRC more procedures will be considered as those
comprehensive (including procedures on how to make an ex parte which might be made into statewide
request) and local rules should be prohibited, especially those adding rules of court.

extra requirements/forms/processes to getting a divorce judgment.

Caseflow Management Caseflow Management
Clarification/legislation is needed re whether mandatory dismissed Mandatory dismissal — CCP 583.161
rules in CCP & CRC requiring service of action within 3 years and provides an exception for dismissal
bringing action to judgment within 5 years apply to family court cases. | under CCP 581 in dissolution actions
Some courts do apply these rules. | believe they don’t fit within a where there is a child or spousal
family court context, particularly the 5 year judgment rule, and support order, or when there has been
application of rules creates needless multiple cases, work & function. a trial on the status of the marriage in a

bifurcation action. Caseflow
management should help to address
this problem.

Standardize Default and Uncontested Process
Clarity is needed re who needs to file & serve disclosure in marital/DP | Standardize Default and Uncontested
cases, as some courts & this shouldn’t be required. The rule should be Process

True default (no MSA) — disclosure from petitioner only Default w/ Disclosure - This appears to be

MSA - disclosure — both parties, but no filing fees for resp’s disclosure | covered in legislation, but if there is
Contested w/ stipulated judgment of MSA — both Contested, resolved lack of clarity, that can be addressed in
through trial — both. statewide rules of court.

Streamlining Family Law Forms and Procedures
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In particular clarity is needed that service by posting, or publication,
applies only to service of a summons in a family court context. Many
incorrectly believe that service of motions are allowed via publication
or posting.

Request for order form

Please keep some sort of re-issuance form available. Please include on a
request for order form an item in which to request &for judicial officers
to grant, an order shortening time and an area(s) in which to request,
and for judicial officer to grant, ex parte/temporary orders.

\

Domestic Violence

Allowing establishment of paternity (where applicable) in DVPA
requests — thank you! this has presented problems for a long time and
needs fixing. No litigant facing a DVPA court hearing should have to
be made to fix a DVPA case just to get paternity (and consequently
custody/visitation) orders established.

Streamlining Family Law Forms and
Procedures

Service by posting. This appears to be
a training issue.

Request for Order form

There is no suggestion to eliminate the
reissuance form. Orders shortening
time and temporary orders should
certainly be available.

Domestic Violence
Establishment of paternity in DV case
— No response required.

41. John Crawford
Norwalk, CA

Chambers conferences

Between judges/commissioners and both parties attorneys, should not
be permitted at all.

The litigants are not allowed to participate in chambers conferences
making it a secret meeting.

After such a secret conference, judges/commissioners do not explain
what was discussed, they, if any tell that their attorney will explain,
later, attorneys do not explain or forget or ignore everything to their

The Task Force recognizes that
family law litigants want and need
to have a meaningful voice in their
cases. The Task Force has
recommended that the parties have
the right to present live testimony
at the time of their hearings, and
anticipates implementation of this
recommendation may address some
of the concerns about chamber’s
conferences set out by the
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convenience to keep the case going for their money gain or make the
litigant lose their case.

Litigants are kept in the dark with those secret chambers conferences
and their cases controlled only by attorneys and judges/commissioners.

commentator. It is the
responsibility of attorneys to keep
their clients informed of the events
occurring in their cases, including
the content of communications in
chamber’s conferences. Chambers
conferences are frequently
informative to attorneys about how
a case may move forward should a
hearing or trial occur, and this can
be highly beneficial to the interest
of their clients; therefore, the Task
Force concludes it is not
appropriate to make a rule barring
them entirely. However, this
concern should be considered in
drafting implementing rules.

42. Connie Crockett

Legislative Committee Member
California Association of Legal
Document Assistants

Nevada City, CA

Elizabeth Fleisher

A Legal Bridge Self-Help Center
Auburn-Sacramento/Chico-Redding, CA

*On behalf of the California Association of Legal Document Assistants
(CALDA)

Commentator references public trust and confidence survey and raises
concerns that Legal Document Assistants were not included in the
survey. Additionally, the commentator suggests that had the LDA
profession been included, particularly as a non-demographic influence,
the results of this survey would have revealed how often LDAS are
utilized by the consumer (and some courts) and the following

CALDA’s overall opinion of the Task Force recommendations are that
these ideas will far better serve the public, especially the simplification
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of various family law procedures and the creation of writing aids such
as declaration templates. Many of these proposals will also create an
environment where the parties will feel valued and heard and create
more continuity within the courts.

CALDA’s Comments specific to the Task Force draft report and
comments from Dale Bolger Amerimutual Services and “A Self Help
Legal Center” (non-profit in the forming stages)

Victorville, CA

Expanding Legal Representation and Providing a Continuum of Legal
Services

Referrals to private attorneys.

The Task Force recommends that local lawyer referral services develop
modest-means/low-fee family law panels as well as panels of attorneys
to offer unbundled legal services.

Many Legal Document Assistants (LDAS) currently assist self
represented litigants and attorneys with these services. CALDA
proposes that panels of LDAs are also included as a resource and
referral to assist the self represented.

Funding for legal services.
The task force recommends there should be increased resources for
litigants unable to afford private attorneys.

Currently there are LDAs/Paralegals that work under separate contract
with the Courts to assist with preparation of documents for litigants
unable to afford attorneys. Given the current budget crisis, CALDA

Expanding Legal Representation and
Providing a Continuum of Legal
Services

Referrals to private attorneys.

While the Task Force is mindful of the
benefits that many Legal Document
Assistants provide to unrepresented
litigants, it does not believe that a
recommendation that the court refer to
those services is appropriate. Courts
cannot refer to individual attorneys but
only to certified Lawyer Referral
Service programs with consumer
protections. Based upon testimony
provided, the Task Force is concerned
that there does not appear to be
sufficient consumer protection
oversight of LDAs at this time.
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proposes the courts consider outsourcing to LDAS as well.

Increased funding for self-help services.

The Task Force addresses the “tremendously high demand” for
assistance for litigants in preparing paperwork, and calls for additional
funding for this service.

CALDA proposes that funding under this recommendation can be
directed toward utilizing LDAs as well.

Self-help services expanded.

The Task Force suggested self-help centers have resources available to
assist with hearings, trials, information related to rules, forms and
timelines.

CALDA proposes that reference to LDAS be included with this
information or the use of LDAs in any manner the self-help center
deems necessary or beneficial to the consumer.

Court-based mentoring.

This recommendation encourages use of work-study or internship
opportunities for law students with family law facilitators or self-help
centers.

CALDA proposes that this mentoring program include LDAs as well.
There are currently LDAs working in these offices on a voluntary basis
as encouraged by CALDA.

Increased funding for self-help
Services. The Guidelines for the
Operation of Court-Based Self Help
Centers call for all self-help centers to
be attorney supervised. Many use
paralegals and other staff to provide
service under the direction of the
attorney.

Self-help services expanded.

Given the concerns that the Task Force
has regarding appropriate referrals, it
declines to modify the
recommendation at this time.

Court-based mentoring

The Task Force appreciates the
CALDA members who volunteer at
self-help centers and suggests that
local courts should consider LDAS as
potential volunteers.
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Litigant Education

Orientation and ongoing information and education on the family law
court process. CALDA requests that orientation procedures and
introductory information include reference to LDAs (or LDA panels as
suggested above) as one of the options available to the self-represented.

Streamlining Family Law Forms and Procedures

General form review A. and B. Judicial Council and Local forms

The task force recommends that family law forms should be reviewed
with the goal of making them clear and easy to complete.

Based on the increase of self-represented litigants, it is assumed that the
majority of users of Judicial Council forms are comprised of LDAs and
consumers. CALDA suggests that those selected to preview and
comment on proposed changes to Judicial Council forms include
consumers and LDAs.

Public Information and Outreach.

Public information program.

CALDA proposes that LDAs are allowed/encouraged to attend Public
Information training programs developed by the AOC for self-help
centers. CALDA would also suggest these attendees are then “certified”
or otherwise approved to hold small local self-help clinics, at no cost to
the consumer.

Community Outreach.
This section refers to “Community Partners” who should give
community presentations on available court services, etc.

Litigant Education

Information about the types of services
that can be offered by LDAs may well
be one of the informational pieces
developed.

Streamlining Family Law Forms and
Procedures

LDAs should be encouraged to make
comments on proposed forms changes.
The Judicial Council has used focus
groups in the past to obtain feedback
from consumers about proposed forms
changes and these are very helpful as
resources permit.

Public Information and Outreach

The concept of certifying LDAs who

have gone through training to provide
no cost seminars is one that should be
considered as part of implementation.

Community Outreach
The recommendation does not list
specific types of community partners
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CALDA requests that LDAs be included in the definition of
Community Partners.

Additional proposals
1) CALDA would like to be considered and participatory, if possible,
in pilot projects created as a result of these recommendations;

2) Grant the court permission to refer to CALDA and allow CALDA
brochures in the courthouse.

3) If a family law LDA panel is created (see Chapter 2 above) it can
also be utilized to aid case management by referring to this panel for
preparation of disclosure papers, etc.

4) Allow LDAs to be present in court (during their customer’s hearing)
only for purposes of preparing Orders After Hearing to expedite
submission and approval of these orders, or for any other purpose as
requested by the court.

5) Use LDAs in all aspects of helping people through the settlement
process, providing they meet all requirements to aid in this area.

because they may vary from county to
county. Appropriate community
partners are best determined at the
local level in the implementation
phase.

Additional proposals

CALDA, just as other organizations
can certainly be considered as part of
pilot projects as appropriate.

The Task Force declines to make
recommendations regarding referrals
to CALDA and providing CALDA
brochures in courthouses.

The Task Force declines to make
recommendations regarding referrals
to LDA panels.

LDAs may currently sit in the
audience of the courtroom and, after
the hearing is over, help a litigant
prepare an order to submit to the court.

If LDAs meet requirements developed
for neutrals in the settlement process,
their help should certainly be
considered.
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6) The 2005 report entitled, Trust and Confidence in the California Given limited resources to conduct
Courts, prepared by David B. Rottman, Ph.D. stated in part, “EXxit surveys, the Task Force does not place
surveys tell us what is working and whether it continues to work over a high priority on evaluation of outside
time.” Should this Task Force adopt the recommendation to perform services that are not court-based or
exit surveys, CALDA believes feedback as to LDA assistance should over which the court has no authority.
also be included. CALDA may consider engaging in its

own evaluation of its services.

43. Harry Crouch Submitted on behalf of the National Coalition For Men, Coalition of

President Parent Support, and San Diego Children’s Coalition

National Coalition for Men

San Diego, CA First and foremost, we would like to express our appreciation and

Jeffrey Perwin recognition of the leadership of the California Supreme Court in

President San Diego Children’s Coalition | establishing the Elkins Task Force, and the efforts of the Elkins Task
Force itself in making the over 100 recommendations, many of which
James Shaw are very significant and which we believe, if acted upon will improve
President Coalition of Parent Support family law practice in California.

In response to the “Elkins Family Law Task Force Draft
Recommendations” our comments follow

Expanding Legal Representation and Providing a Continuum of Legal Expanding Legal Representation and

Services Providing a Continuum of Legal
Early needs-based fee awards Services

We concur except; the default payee for needs based attorneys fees Early needs-based fee awards
should be the needs based spouse. Courts should be clear when issuing | This is an issue that should be

fee awards that the default payee is the spouse and not the attorney. addressed in judicial education on

This fact is established in case law (Borson, Meadows, Sharff) and not | attorney fees.
incorporated into the Family Code. Pro Per litigants are not versed in
applicable case law. Until the family code is amended the court should
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apply this practice to ensure fairness to unrepresented parties.

Otherwise, if the court does not specify the payee, and the spouse is not

the default payee, attorneys and pro per litigants have a high potential
to enter into further litigation driving up costs and wasting precious
court resources. This potential conflict is further exacerbated if the
attorney is subsequently discharged from representation.

Providing Clear Guidance Through Rules of Court

Statewide Family Law Rules

Concur, but the Rules should also provide clear definitions and
objective standards/guidelines for Courts, Attorneys, and Litigants. In
particular, the Rules are currently deficient in giving a uniform, non-
subjective meaning of the following widely used terms

. “Domestic violence”

. “Best interests”

. “Joint physical custody”

. “Frequent and continuous”

. “Safety, health, and welfare”

The establishment of the above definitions will inspire honest debate,
focus litigants in court, increase predictability and thus decrease the
need to litigate matters, and aid Legislators in drafting legislation.

Children’s Voices

Input from Children Concur, but early in the court process encourage
parents and children to participate in third party programs (such as
Kids’ Turn) and provide children a vehicle to convey their feelings to
their parents, and later to the court, as appropriate. In addition, this
recommendation should include a vehicle for parents to provide the

court with what they respectively believe to be their child’s views. This

Providing Clear Guidance Through
Rules of Court

California Rules of Court do not
generally define legal terms which
have not been defined by the
legislature.

Children’s Voices

The Task Force agrees that
participation in appropriate classes or
programs can be beneficial and that
children’s participation in court
processes may be beneficial.
Recommendations in Children’s
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should be a Rule providing for each parent to make declarations to the
court of their child’s wishes “based on information and belief.”

Domestic Violence

Statewide consistency Disagree. There should be no local standards.
The incorporation of clear definitions and objective standards within
statewide rules of court and current statutory requirements suffice (see
e.g., Recommendation 4.1 above). A uniform, objective judicial
interpretation should be discerned and clearly publicized to the public
and Legislature.

Enhancing Safety

Child welfare services. Disagree. CPS is fraught with inconsistencies
across the state, does not follow standards that are compliant with the
evidentiary and Constitutional protections of the court, and for most
practical purposed operate in the dark (i.e., immune from scrutiny and
accountability). Accordingly, CPS should not be used in family law
cases at all until they have established objective operating standards,
transparency, and accountability comparable to that required of court
officers.

Contested Child Custody

Evaluators and investigators should be paid for by the Court thereby
establishing an incentive for the Court to judiciously implement such
services, currently there is a perception that the involvement of
specialists has as much if not more to do with the litigant’s finances as

Participation and Minor’s Counsel
reflect the importance of providing a
range of options for the court and for
families.

Domestic Violence

Statewide Consistency. The Task
Force agrees and recommends that
local procedures conform to statewide
rules of courts and statutory
requirements so as to increase
consistency and predictability for
litigants in terms of procedures.

Enhancing Safety

The Task Force recommends child
welfare services involvement in cases
involving allegations of child abuse so
that children whose parents happen to
be seeking relief in family court are
not denied access to the resources
providing by the child protection
system.

Contested Child Custody

The Task Force recognizes the
financial challenges associated with
appointment of investigators and
evaluators for some litigants and the
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with the litigant’s actual needs.

Resources for child custody mediation services

It is not possible for Courts or anyone else to effectively identify the
amount of time a particular case needs in mediation. Logistically,
Family Court Mediation (FCS) should be limited to an objective list of
considerations that serve as a guide in predicting the length of
mediations. No FCS mediation should be longer than two hours. If
more time is required follow-up sessions should be scheduled as soon
as possible and within five business days whichever comes first. NOTE
FCS mediators may be mental health professionals by training but they
are hired as mediators. Their efforts should primarily cause a meeting
of the minds between parties rather than cause what is tantamount to a
custody evaluation, particularly since many of the mediation reports in
reporting counties are less than factual, open to personal bias of the
mediators, and cannot be effectively accomplished in the typical time
allowed. Nor should they refer to themselves as “counselors”. They
may very well be “counselors” by education and training, but they are
hired as mediators to which relevant law speaks. FCS mediators should
mediate, which by statute is their job.

fact that in some courts, these
professional services are provided by
court employees or contractors and
parties are not expected to pay. The
task force recommends that as
resources permit, a range of services
should be available to litigants and
judicial officers to best address the
complexities associated with many of
these cases.

Resources for child custody mediation
services

Given the variety of cases in family
court and the differing needs of
families, the task force recommends
providing resources to meet the needs
of families and the courts, including
providing a range of services and
flexibility so as to offer more time to
those who may benefit and the
opportunity to move cases along
without having to adhere to a rigid
time frame unnecessarily.
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Child custody language
Concur, however, where there is joint physical custody each parent
shall be referred to as “custodial parent” regardless of parenting time.

Culturally competent mediation services

Culturally specific groups should be encouraged to exhaust respective
culturally specific solutions within their cultural community thereby
discouraging rather than encouraging access to court services.
Regardless, this is a significant issue that requires considerable and
continuing discussion including all sides with special emphasis on
values (whose values, who determines, and especially with variations of
values within the United States).

Enhancing Mechanisms to Handle Perjury

New civil sanctions

This has more to do with a lack of will to enforce existing law, however
we would include (1) where there is clear and convincing evidence the
Court shall ensure prosecution (2) where the perjury includes serious
matters such as false accusations of abuse or violence the Court shall
rebuttably presume that the perjurer is an unfit parent and (3) where the
Court can impose sanctions short of prosecution the Court shall do so.

Child custody language.

The Task Force recommends
consideration of use of the term
“parenting time” instead of
“visitation” where appropriate.

Culturally competent mediation
services The Task Force recommends
that training for mediators and
evaluators address how to provide
culturally competent services so that
all litigants will have the greatest
opportunity to access court services
and resolve their disputes effectively.
Appropriate referrals may also be
made to ensure that all litigants are
well informed of their options and
local services.

Enhancing Mechanisms to Handle
Perjury

New civil sanctions

The Elkins Family Law Task Force
focused primarily on procedural
changes to ensure access and due
process in family law. Issues such as
the court taking on a prosecutorial role
or whether there should be a rebuttable
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CONSIDER Recently in [one county] a woman maliciously filed one
false accusation after another regarding her male partner. The man
contracted with a GPS monitoring service. His attorney later questioned
the woman in court where under oath she firmly restated all her false
claims, she even involved a female lover and family members who
testified or submitted declarations on her behalf. The man was then
questioned during which the GPS monitoring devise he was wearing
was revealed. The judge was able to use his computer to access a
website and discern that the woman’s claims could not possibly be true
since the man was nowhere near the woman at any time during any of
the incidents she falsely claimed. The judge was incensed and
cautioned the woman; however, no sanctions were levied nor did the
judge refer the matter for prosecution. On the other hand the man had
been arrested, jailed, paid exorbitant bail, lost his job, had his life
virtually destroyed, and suffered from depression. In this example, a
completely innocent man paid an inhuman price for a woman’s
deceitful and deliberate crimes, yet the woman left the Court unscathed.
False accusers must be fully sanctioned and prosecuted, as applicable,
particularly in light of overwhelming and incontrovertible evidence.
Unbelievably, she was awarded primary physical custody of the
children.

Judicial Branch Education

Children’s needs Judicial educational courses must emphasize long
term effects on children are paramount and need to be given priority
over short term or transient concerns.

Procedural justice
Concur, but we would also include substantive justice which would

presumption that a parent who has
perjured him or herself is an unfit
parent are ones of substantive policy
as to which the Task Force did not
choose to make recommendations.
However, it did recommend that the
Judicial Council further consider these
issues.

Judicial Branch Education

Specific suggestions about educational
programs and content will be referred
to the implementation process.
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include constitutional protections of parents fundamental rights to raise
their children and children’s fundamental rights to have uninhibited
access to both parents.

Fairness, awareness of bias, and elimination of bias

We strongly concur and add that all related training be based on reliable
and accurate information, particularly with respect to gender.
Furthermore, curriculums and trainers should be grounded in objective,
scientific and evidence based methods rather than immersed in non-
scientific ideologies. The work product of educators, evaluators, and
jurists must be tracked and evaluated to ensure parents are treated
fairly, regardless gender — Courts must be gender blind.

Family law training for those in general assignments We concur, with
the proviso that the training should be extensive, provided prior to
judicial officers taking the bench, and continuing annually.

Customer service training for court staff

We concur, with the proviso that the training be extensive, provided
prior to staff and bailiffs/sheriffs working, and continuing annually.
Additionally, career advancement and continued employment shall

include consideration of customer service performance.

Family Law Research Agenda

Research agenda for family law We agree though in partnership with
diverse advocacy groups. We also strongly recommend the formation of
a statewide citizen advocacy group similar to the one effectively
employed for several years by the Department of Child Support
Services. This can be managed by an Ombudsperson.

Family Law Research Agenda

The recommendation has been
modified to include key stakeholders
as partners in the development of the
research agenda.
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Basic statewide statistical reporting

We agree and add “m.” track and report custody and time share awards
and restraining orders, identifying the gender of each party; meaning,
for example, which parent was awarded the most physical custody,
which parent was awarded “sole” physical custody, was parent was
restrained.

Performance measures

We agree but would add the inclusion of diverse advocacy groups and
stakeholders to participate fully in the development the performance
measures.

Litigant surveys

We agree however we would add questions related to substantive
fairness in addition and where applicable performance evaluations
should include customer performance surveys with all information
being transparent and readily available to the public.

Basic statewide statistical reporting
This reporting is intended to be limited
to caseload and workload indicators
that are readily available through case
management systems. The suggested
additional data elements would likely
require extensive manual data
collection from court files.

Performance measures

The recommendation has been
modified to include key stakeholders
as partners in the development of the
research agenda.

Litigant surveys

The recommendation was not intended
to exclude questions related to
substantive fairness, but to place
emphasis on procedural fairness
because research has shown that
procedural fairness is a much more
important determinant of confidence in
the courts. The Task Force believes
that research and statistical projects
should be conducted separately from
any quality control processes or
performance monitoring. Methods of
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Crossover between family law and other case types

We agree however the AOC should also track the correlation between
family law cases and (1) bankruptcy cases and (2) allegations of
domestic violence, sexual assault, and child abuse.

Review of research and best practices from other jurisdictions

We agree however reliance on such research must be scientifically
grounded and evidence based. Such exploration should be in
partnership with diverse advocacy group and stakeholders. We also
strongly recommend the formation of a statewide citizen advocacy
group similar to the one effectively employed for several years by the
Department of Child Support Services. This can be managed by an
Ombudsperson.

ensuring accountability are addressed
in other sections of the
recommendations.

Crossover between family law and
other case types

Tracking the crossover between family
law and bankruptcy cases is infeasible
because family law cases are filed in
state court and bankruptcy cases are
filed in federal court. The correlation
between family law cases and
allegations of domestic violence,
sexual assault, and child abuse cases
does not fit within the scope of this
recommendation, which focuses on the
crossover between distinct case types,
not the issues raised within family law
cases.

The recommendation has been
modified to place emphasis on projects
that have been evaluated using
rigorous research methods, as well as
to include key stakeholders as partners
in the development of the research
agenda.
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Leadership, Accountability, and Resources

Court Ombudsman

We strongly concur, however jurisdiction should be broader and not be
limited to court rules, local or otherwise.

Leadership, Accountability, and
Resources Court Ombudsman

The recommendation to create a court
ombudsman is broadly stated, and is
not limited to court rules.

44, Garrett C. Dailey
Attorney at Law
Oakland, Ca

First, let me thank you and your task force for the innumerable hours
that have been devoted to this project. As | have said publicly many
times, this will be our best chance in a generation to impact positively
how family law is handled in California. | have read the Draft
Recommendations with great interest and could not be more excited by
them. This is a wonderful roadmap to improve this important area of
law which I hope will be taken seriously and acted upon.

I wholeheartedly endorse the report. Please add my name to those
advocating its implementation.

I would like to share some thoughts on a few of the recommendations.

Right to Present Live Testimony at Hearings | totally agree with these
recommendations. Although many judges think that Reiflerizing
hearings speeds up the process -- it does not. Having sat pro tem many
times, I have found that reading the diametrically opposed declarations,
usually comprised of unsupported allegations, conclusions and hearsay,
to be time-consuming and of little help. Frankly, I do not know how
judicial officers are able to read all that is submitted prior to the
hearings. (Frankly, I often wonder if they have.) As an attorney, | spend
a great deal of time preparing declarations for my client and then
drafting motions to strike inappropriate matter from the opposing
party’s declarations, knowing that it is unlikely that the objections will

Right to Present Live Testimony
The Task Force agrees that clearly
defining the role of declarations is
important. This issue will be
considered in developing
implementing rules. The Task
Force also agrees that any notice
requirement must not re-create the
situation in which Jeffrey Elkins
found himself at his trial. The Task
Force agrees that the notice issue is

162

All references to titles refer to the Elkins Family Law Task Force Draft Recommendations Invitation to Comment October 1, 2009 — December 4, 2009



http://www.courtinfo.ca.gov/jc/tflists/documents/draft-finalrec.pdf�

Comments on Elkins Family Law Draft Recommendations
All comments are verbatim unless indicated by an asterisk (*).

Commentator

Comment

Committee Response

be ruled upon. At the end of the day, it is far more efficient for all
simply to present the evidence orally and have objections ruled on
immediately.

Assuming that this recommendation is adopted, it would be important
to clearly define the purpose of supporting declarations. Note the
recommendations on page 51, section 13, and dealing with declarations.
There should still be a requirement to put the other party on notice of
the factual basis for the relief being requested so as to avoid every
hearing being an ambush, but, at the same time, not to put litigants in
danger of ending up like Jeffrey Elkins and not being able to submit
oral testimony because of a failure to comply with a technical rule.

Caseflow Management

Early Intervention My comments here pertain to several sections of the
report. Although I understand the decision to avoid the term or concept
of “diversion” of self-represented litigants, | also think that a significant
portion of these cases could be resolved early, often at the filing stage,
if they had the opportunity to meet with an experienced volunteer
family law attorney who could see what issues are present, explain the
law, and perhaps assist in a settlement. The volunteers should be
designated as judge pro tem so as to enable them to accept stipulations
and to give them judicial immunity. | believe that Marin County has
successfully run a program like this for years. | would suggest
encouraging courts to implement volunteer panels to provide this
service to self-represented litigants.

Pilot projects
One concern | had about the Task Force was that in recommending

important and has modified the

recommendation to allow for notice

and offers of proof in addition to
the declaration when testimony
from witnesses other than the
parties is requested.

Caseflow Management

Agree that this type of volunteer
program should be considered as part
of the implementation of caseflow
management.

Pilot projects
No response required.
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uniform statewide procedures, a goal | support, it would hamper the
ability of individual courts to experiment with innovative programs to
expedite and improve services. | am gratified to see in paragraph 9 in
Section 3 that the Recommendations encourage this.

Providing Clear Guidance Through Rules of Court

As an attorney who routinely is involved in cases in different counties, |
enthusiastically support these recommendations. Many local rules are
incredibly complex and difficult for even experienced attorneys to
follow. Having said that, | also support the goals of many of these
counties, which is, in part, to force attorneys to prepare their cases early
enough to be prepared to talk settlement prior to trial. In my experience,
some cases are tried simply because the attorneys are never prepared to
discuss settlement -- it is easier to dump it all into a judge’s lap.
Whatever rules are proposed should balance this concern against the
possibility of defaulting a litigant, as happened to Jeffrey Elkins, for a
technical failure to comply with them. The answer may simply be
monetary sanctions.

Domestic Violence

I have a number of concerns which frankly may be beyond the scope of
this Report. All agree that domestic violence is a serious problem which
must be dealt with firmly. This involves balancing the need to protect
the victim and children against the possibility that one parent will make
unfounded or greatly exaggerated claims to gain leverage in a custody
or property/support disputes.

I have experienced judicial officers with widely varying attitudes
toward this issue. Some have stated that given the severe consequences

Providing Clear Guidance Through
Rules of Court

The recommendation on local rules
has been modified to support
appropriate development of innovative
practices. Rules regarding defaults and
sanctions may be best addressed on a
consistent, statewide level.

Domestic Violence

The Elkins Family Law Task Force
focused primarily on procedural
changes to ensure access and due
process in family law. This issue is a
substantive policy area in which the
Task Force did not choose to make
recommendations.
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of a DV finding, they will not make one absent “blood on the carpet.”
In other words, absent “substantial independent corroboration,” which
is often unavailable, making it impossible to meet this test. The parent
or spouse seeking the finding is then viewed as not being “likely to
allow the child frequent and continuing contact with the noncustodial
parent” and penalized. On the other hand, some judges will issue an ex
parte TRO on the slightest showing, without regard for the effect that it
will have on the affected party.

| am aware that all judicial officers are required to have substantial
training in dealing with domestic violence, so | am not certain what
recommendation | can make. | do believe that this is a problem which
should be addressed.

Contested Child Custody and Minor’s Counsel

Paragraph 1recommends that parties be given the opportunity to
respond to any information given to “investigators and evaluators.”
Currently, a minor’s counsel may not be cross-examined. (Fam. Code
83IS1.5.) This should be changed to permit cross-examination as to all
non privileged information provided by minor’s counsel. Minor’s
counsel often make best interest recommendations based upon hearsay
information and cannot be cross-examined about it. Many believe there
are serious due process issues here. In cases where the children’s legal
rights cannot be adequately protected by their parents, it is certainly
appropriate for minor’s counsel to be appointed. But, as this report

recognizes, they are often used in place of or as an additional evaluator.

| agree that this is improper. | have been involved in numerous cases
where minor’s counsel make recommendations as to what orders are in
the best interests of the children based upon information they have

Contested Child Custody and Minor’s
Counsel

Because the Task Force
recommendations reflect the role of
minor’s counsel as an attorney for the
child, the Task Force recommends
statutory changes to eliminate the
requirement for a written statement of
issues and contentions. The Task
Force recommends that anyone who
provides recommendations to court be
available for cross-examination;
attorneys should not be providing
recommendations, and therefore,
should not be called to testify.
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received from third parties as well as their clients, but are then immune
from cross-examination. This should be changed.

Scheduling of Trials and Long-Cause Hearings

| can hear attorneys and judges around the state applauding these
recommendations. I don’t know if I hold the record, but one dissolution
trial of mine started in 2000 and finally completed in 2005! By the end,
no one could remember the evidence presented at the beginning. The
cost to the clients of preparing again and again added many tens of
thousands of dollars to their fees. These recommendations would have
prevented that.

There are foreseeable problems with this system. Many cases settle the
day before trial or on the courthouse steps. If a court room has been
reserved for a multiple day trial which settles the day before or the
morning of trial, the courtroom could be vacant. Thus, a standby system
would need to be in place, which in and of itself could be wasteful if the
attorneys need to be prepared and are not called. Another possibility is
to implement a rule similar to those in place in appellate courts
requiring attorneys to keep the court informed of the status of
settlement negotiations or cases moving close to trial. (See, e.g. Cal.
Rules of Court, rule 8.244.) That way, another case could be on deck if
the “first out” settles.

Streamlining Family Law Forms and Procedures

A number of these comments also apply to Section 15. Standardize
Default and Uncontested Process Statewide.

a. A filing should never be rejected for failure to include a local form.

Scheduling of Trials and Long-Cause
Hearings

The Task Force agrees that the issues
of time estimation, case status with
respect to settlement, and calendar
management are all critical issues to
be addressed during implementation.
The Task Force anticipates that
implementation of effective caseflow
management will address many of
these issues.

Streamlining Family Law Forms and
Procedures.

a. 1 b recommends that if local forms
are adopted, they should be made
optional.
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b. Many, and perhaps all county clerks have checklists for information
and forms they look for when processing judgments by declaration or
default. Many of these checklists are complex and challenging for
attorneys to comply with. I can only imagine how daunting it must be
for self-represented litigants, even if the checklists were readily
available, which many are not. It is probably asking too much to
simplify the forms and procedures so that the checklists are simpler, but
it is not asking too much that they be readily available along with
plainly written instructions.

c. A related problem occurred once when | submitted a judgment by
declaration more than 60 days before the end of the year only to have it
returned around January 15th because the filing fee had increased on
January 1st! There should be a rule that any judgment submitted by
December 15th will be entered effective December 31st. That not only
protects the expectations of the parties, attorneys from malpractice
claims and courts 11from needless noticed motions to ensure that
judgments are entered by December 31st.

d. I find the explanation of the proposed Request/or Order form
confusing. Is the recommendation simply to replace the Notice of
Motion and Application for Order forms with this new form, or is it to
have three forms with which to request orders’) The Recommendations
state “The Request for Order would be used in those matters where it is
not jurisdictionally necessary to use an order to show cause.” In other
words, OSCs would still be used sometimes. Wouldn’t it be simpler to
modify Cal. Rules Ct., rule 3.1150 (a) to do away with OSCs and
simply require a judge’s signature 011 the Request for Order if TROs

b. As part of the standard procedure
recommended in the recommendations
to Standardize Default and
Uncontested Processes, a common
checklist should be developed and
made easily accessible.

c. The suggested rule should be
considered as part of developing
implementing rules and procedures.

d. The suggestion is to replace the
Notice of Motion and Application for
Order form with this form. The OSC
would be used for contempt actions
and domestic violence proceedings (all
of which already have specific forms).
The suggestion of requiring a judge’s
signature on the Request for Order if
other than domestic violence
restraining orders are sought is one
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are required or a party hasn’t appeared? OSCs re contempt already have | that should be considered as part of
their own form. development of the proposed form.

e. Discovery procedures

e. Discovery procedures The Task Force has recommended that
This is a nightmare in family law. Discovery motions are anathema to a form for a motion to compel
practitioners and judges alike. Motions are routinely denied for failure | discovery should be considered. Other
to complete a full Separate Statement (Cal. Rules of Ct., rule 3.1020 solutions may be developed as this
(c)), yet doing so is onerous and expensive. It may well cost a party recommendation is implemented.
$5,000 to prepare one only to have the court order the documents
produced and $500 of fees/sanctions. There should be a simplified
method to obtain discovery compliance in family law cases. Perjury

No response required
Enhancing Mechanisms to Handle Perjury
Wonderful!

Standardize Default and Uncontested
Standardize Default and Uncontested Process Statewide Process

See comments in Section 13 above. What is enormously frustrating is No response required.

to get a judgment returned for one point, then to resubmit it only to
have it returned again for a different point. What is even more
frustrating is to have a judgment returned incorrectly after waiting for
several months. Clerks should be educated to understand not only the
blocks they are checking, but the effect that returning a judgment can
have on the parties.

Judicial Branch Education.

Judicial Branch Education Domestic violence as a topic is

It is odd that Domestic Violence is not listed as a separate topic addressed in the recommendation on
“perhaps because of existing education requirements. As discussed in ongoing family law judicial officer
my comments to Section 6 above, | would like to see judges educated training as follows “Following the
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not only on the effects of domestic violence on victims and children,
but also on reasons why victims may not report violence and hence not
have “substantial independent corroboration.

Leadership, Accountability & Resources

Paragraph 5.C., recommends that judicial officers have two years of
judicial experience prior to sitting in a Family Law assignment. | can
see pros and cons of this, but it also means that a CFLS appointed to the
bench must do a two-year apprenticeship elsewhere before sitting in the
area she or he knows best. | have seen this done in numerous
appointments over the last few years and have never understood the
logic of it. | have always assumed that it had to do with seniority within
the court.

Again, my thanks to you and your Task Force for your wonderful work.
| sincerely hope that these recommendations are implemented in full as
quickly as possible.

family law overview course for judges
newly assigned to family law,
additional courses should be made
available in a variety of formats on
both substantive legal topics and
procedural issues, including domestic
violence, property division, financial
and accounting statements, child
development, contested custody, use
of experts and minor’s counsel,
calendar management, demeanor, and
working effectively with self-
represented litigants.”

Leadership, Accountability &
Resources Paragraph 5.C.

Agree. The recommendation has been
revised based on public comments to
give the Presiding Judge clearer
discretion to assign a judge to family
law who has fewer than two years of
judicial experience, based on all
characteristics or qualities that make
judges well suited for the assignment,
including the expertise of the judge.
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45. Hon. D. Scott Daniels
Supervising Judge
Family Law Division
Hon. Wendy G. Getty
Judge

Hon. David Haet

Commissioner and Certified Family Law

Specialist

Hon. Garry T. Ichikawa
Presiding Judge
Juvenile Division

Hon. Alesia Jones
Judge

Hon. Michael Mattice

Judge and Certified Family Law
Specialist

Criminal Division

Hon. Cynda Unger

Judge and Certified Family Law
Specialist

Brian K. Taylor

Court Executive Officer

Sara Jones

On behalf of the Superior Court of Solano County

In the spring of 2009, the Association of Certified Family Law
Specialists Elkins Committee provided a report to the Elkins Family
Law Task Force with their proposals for change in the family law
courts. The report’s overview remarked, “Without dramatic increases in
resources and expertise, any effort at family law court reform will be
the equivalent of rearranging the deck chairs on the Titanic. There is
simply no way to meet the needs of parties in family law cases without
the investment of significant money, time and expertise.” Association
of Certified Family Law Specialists, Report of the Association of
Certified Family Law Specialists to the California Judicial Council’s
Elkins Task Force, p. 3. We agree completely with this astute
observation. We believe the family courts are in dire need of additional
funding and that parity with civil and criminal courts is a must. We
believe that this goal is what the Task Force spent a great deal of time
and effort attempting to reach, and we are deeply appreciative to the
Task Force for the significant effort put into these recommendations.

However, although we applaud the Task Force’s intent behind the
promulgation of their recommendations, we find ourselves unable to
support many of them for two main reasons. First, implementation of
the recommendations inherently relies on presently non-existent
funding. Unfortunately, we fear that if the recommendations are
implemented without this additional funding, many of them would
impose additional unfunded mandates on courts already ill-equipped to
meet the enormous burdens placed upon them. Second, the
recommendations reduce the discretion given to family law judges and
courts, especially when compared to that afforded to other divisions.
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Acting Program Manager
Family Law Division

Richard deBlois
Family Law Facilitator

Christine N. Carlson

Certified Family Law Specialist
Staff Attorney

Family Law and Probate Division

Superior Court of Solano County

We believe that this would reduce, not enhance, access to justice by
tying the family court’s hands even more than they already are.

We urge the Elkins Family Law Task Force to consider proposing a
specific plan to increase the funding of our family courts. Otherwise,
the recommendations appear to be more of a wish-list than a practical
turn-key plan for improving our courts. We further urge the Elkins
Family Law Task Force to consider revising their recommendations to
address the problems currently faced by our courts pending any
implementation of the “pie in the sky” recommendations. We believe
that all courts could benefit from guidance on how we can fix what we
have with resources currently available to us.

With these general comments in mind, we respond as follows to
selected recommendations.

Right to Present Live Testimony at Hearings

Do not agree with the recommendation

We believe that the recommendation to amend Rule 5.118(t) removes
badly-needed discretion from the family court to conduct OSC
hearings. We also find the “live testimony” requirement particularly
problematic. Most self-represented litigants are unable to effectively
present live testimony within the narrow timeframe allotted on law and
motion calendars. Imposing mini-evidentiary hearings on already
crowded calendars could only add to court congestion and further
reduce the number of litigants that can be heard on any given day.
Although the rule contemplates that the court could dispense with the
live testimony requirement upon a finding of good cause, the steps
imposed for making such a finding are unduly burdensome.

Right to Present Live Testimony
Although many recommendations
require and identify the need for
additional funding, many others may
be implemented without increased
resources. The Task Force envisions
that the implementation process will
consider the need for resources and
seek to avoid situations in which
mandates are not adequately funded.
Unless issues and proposed solutions
are identified, there is no way to plan
and seek adequate resources in the
future.
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We would support a modified version of the rule that permitted - but
did not require - a judicial officer to take live testimony at a law and
motion hearing. We would also support a version that included a
limitation on “live testimony” to the swearing in of the parties and
questioning only by the judicial officer. If a party wishes to cross-
examine the other party or provide a witness, this is properly done at a
separate evidentiary hearing. Finally, we suggest that the Task Force

consider whether such a rule is appropriate for domestic violence cases.

Expanding Legal Representation and Providing a Continuum of Legal
Services
We generally agree that increased funding for legal aid and self-help

Based on input from an attorney
survey, and from the public-at-large,
the Task Force learned that most self-
represented litigants have serious
difficulty writing declarations that
contain admissible facts in support of
their positions, and are at a particular
disadvantage when facing opposing
counsel with experience in writing
declarations and making evidentiary
objections.

The Task Force agrees with the
commentators’ suggestion of taking
brief testimony from the parties at the
time of the hearing, and then taking
additional testimony as needed at a
separate time. The recommendation
has been modified to allow judges to
calendar additional testimony at a
future time. Task Force does not
believe there is anything in the
recommendation that would prevent
using this strategy.

Expanding Legal Representation and
Providing a Continuum of Legal
Services.
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centers should be provided for those who cannot afford counsel, and
that more attorneys should be encouraged to practice family law.
However, we disagree with the recommendation that a form to request
attorney fees be adopted. Family law already has a significant number
of Judicial Council forms and another one is not necessary. Instead, we
suggest that the Judicial Council modify the Income and Expense
Declaration (FL-150) and the Application for Order and Supporting
Declaration (FL-31 0) forms to expand the attorney fee request areas.
Any information concerning a litigant’s need for attorney fees can be
dealt with there without requiring an additional form.

We also suggest that additional funding be provided to increase
resources for those accused of domestic violence. Unfortunately, our
court has seen a trend where the DVRO process is itself abused in order
to obtain a “leg up” on the related marital matter or as a “quickie
divorce” in and of itself.

Caseflow Management

We strongly support the idea of caseflow management. However, we
have several suggested modifications to the proposed rules and
procedures.

Judicial Authority

First, we strongly agree with the proposal that family law judicial
officers have the same authority as other judicial officers to develop
case management plans for individual cases. We agree that the parties

The Task Force has made the
recommendation for an additional
form based on feedback from attorneys
who suggested that an attachment that
was specific to attorney fees would be
helpful to set forth the factors required.
Given how many times FL-150 and
FL-310 are used with no requests for
fees, an attachment might be more
productive than adding pages to that
form.

The Task Force recognizes that cases
where one side has counsel and the
other doesn’t often pose the most
serious difficulties for the parties as
well as the court. If one party has an
attorney, it is optimal that the other
does as well.

Judicial Authority - No response
required.
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should be required to participate in case management instead of only
“opting in” by stipulation, and we suggest that parties be required to
participate in trial management conferences as well.

Order Preparation

We disagree with the incorporation of order preparation into the court
process without a guarantee of significant funding to implement it.
Many courts, ours included, simply do not have the staff or funding to
permit the creation of instant orders. Even if we did, the types of orders
made in family law are not often reducible to check-boxes. Family law
orders can be complex and often are best worded in paragraphs, not as
check-box items on a form. Furthermore, the preparation of the final
order by the court assumes the person preparing the order (1)
understands all the terms of the order and (2) is able to accurately
translate the spoken order into written form. Given the important nature
of these orders, they should not be rushed. Accuracy should not be
sacrificed for efficiency.

Time Standards

We also disagree with the time standards. We believe that the time
standards as suggested are unrealistic and do not appropriately address
the inherently personal nature of modifying a family relationship. We
do support the idea of checkpoints, with the court meeting with the
parties at least once a year to see where they stand in the process.

Finally, although we agree that efficient use of time is critical to the
courts, we are concerned by the recommendation for “innovative

Order Preparation

Agree that order preparation may
require additional funding in many
courts. It is already part of the process
for cases involving self-represented
litigants in many courts and is part of
the development of the California
Court Case Management System.

Time Standards

These time standards are designed to
encourage courts to prioritize family
law matters in the same way that they
prioritize other case types with time
standards. These standards provide a
large window for cases that need
additional time.

California Rule of Court 3.670
provides as a matter of policy that
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alternatives to personal attendance.” Although we agree that telephone
appearances should be available in cases where a litigant cannot
reasonably appear (e.g. the party resides on the East Coast or in another
country), we believe that e-mails to the court are inappropriate, even if
they are limited to case management conferences.

Providing Clear Guidance Through Rules of Court.

Local rules serve the important purpose of filling in the gaps left by the
California Rules of Court, and are helpful in administering the judicial
process at a local level. We believe that elimination of local rules and
the imposition of one-size-fits-all rules on all courts would prove
problematic. What works for Los Angeles County would not
necessarily work for Solano County, and vice-versa.

Local, local rules

We Dbelieve this is also true of “local local rules.” Rules applicable to a
particular department are subject to the same promulgation rules as
court-wide rules, and are readily available upon request. Elimination of
these rules is not the answer; increased compliance with the guideline
and rules we already have and enhanced access to information is more
appropriate.

telephone appearances are favored in
order to “improve access to the courts
and reduce litigation costs, courts
should permit parties, to the extent
feasible, to appear by telephone at
appropriate conferences, hearings, and
proceedings in civil cases.” It is
unclear why an e-mail report on the
progress of a case is less effective than
another written communication. Of
course, the e-mail would have to be
copied to all parties; it must not be an
inappropriate ex parte communication.

Providing Clear Guidance Through
Rules of Court

The recommendation has been
modified to recognize the importance
of innovation in local court practice
when statewide rules have not been
adopted.

Local, local rules

This recommendation has been
modified regarding “local, local” rules
to reinforce the California Rule of
Court that all standard policies and
rules of a court must be circulated and
disseminated as local rules.
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We suggest that local rules be required to be organized and/or Local rules organization and
numbered in the same way as the California Rules of Court, as this numbering — This suggestion should
would make them easier to find. be considered as part of

implementation.

Children’s Voices Children’s Voices

We generally agree with the recommendation. However, we suggest the | The Task Force recommendations in
addition of a fourth recommendation that would state and clarify the this area have been redrafted since
borderline between allowed and disallowed involvement of children in | circulation for public comment and are
the process, and provide meaningful sanctions for disallowed included in Children’s Participation
involvement. and Minor’s Counsel. The

recommendations reflect existing law
allowing for judicial discretion in
hearing from a child and supporting
the idea that if a child wants to speak
directly to the court and the court finds
the child is of sufficient age and
capacity, it can be beneficial to the
court and to the child to hear that
child’s testimony directly. The Task
Force recommends against a blanket
rule requiring or prohibiting 