CHAPTER 2
DESIGNATING THE RECORD

After filing the Notice of Appeal, the appellant needs to designate
the record. That means picking out which documents in the trial court
record you want the justices to see when they are reviewing your case
and deciding your appeal. The record in an appeal is the official
account of what went on at the hearing or trial that is being appealed.

A party designates the record by listing what items to include in a
Notice Designating Record on Appeal. (See Notice Designating
Record on Appeal.) This notice must be served and filed at the
superior court within 10 days of the filing of the Notice of
Appeal. (CRC, rule 8.121(a).) A record is required in every case.
Because the short time period between the filing of the Notice of
Appeal and the Notice Designating Record on Appeal, appellants
often file both documents at the same time. However, the Court
does not require that they be filed simultaneously.

The record may consist of two parts:
1. A clerk’s transcript (CRC, rule 8.122), and
2. A reporter’s transcript (CRC, rule 8.130).

The clerk’s transcript can include anything that is in the
superior court file—the papers that were filed, the orders that were
made, the things that were done. A clerk’s transcript is prepared by the
superior court based on what you listed in the Notice Designating the
Record on Appeal. Or instead of having the superior court prepare a
clerk’s transcript, you individually or with the opposing party may
prepare and file a CRC, rule 8.124 appendix (discussed later). Either a
clerk’s transcript or a CRC, rule 8.124 appendix is required in all cases.

The reporter’s transcript is a word-for-word record of
everything that was said in court during the hearings or trial. Notes
taken down by a certified court reporter are transcribed for the appeal.
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With very few exceptions, the appellant must pay the fees for the
preparation of both the clerk’s transcript (unless they elect to produce
an 8.124 appendix) and the reporter’s transcript.

When you file the Notice Designating Record on Appeal, you will
need to make a decision about what type of record you would like. There
are four options on the first page of the designation form. You
must choose one (see Notice Designating Record on Appeal):

1.  8.124 Appendix only; no Reporter’s Transcript,

2.  8.124 Appendix and Reporter’s Transcript,

3. Clerk’s Transcript only; no Reporter’s Transcript, and
4. Clerk’s Transcript and Reporter’s Transcript.

The record is an extremely important part of an appeal. Think of
the record as a package that contains all of the information that the
justices might need to know about what happened in the trial court in
order to review the case. You can only put into the package those items
(filings, transcripts, orders, motions, minutes, etc.) that were part of the
trial court proceedings. Furthermore, when writing your brief and
conducting oral argument, you can only refer to parts of the trial court
proceedings that are included in the package. The contents of the record
limit the scope of issues and information that the parties can use in
their arguments and that the Court of Appeal will consider as it reviews
the case. Anything in the record can be examined and considered. For
the purpose of appellate review, any parts of the superior court trial
that are not included in the record do not exist, will not be examined or
considered by the Court, and cannot be used by either party to support
their case.

What you choose to include will depend on the issues that you are
appealing. The appellant needs to think about the trial, what rulings
may have been legally wrong, and what part of the record will best tell
the Court of Appeal why these rulings were legally wrong. These are
the items the appellant should put into the package and designate for
the record.

The following section will tell you how to designate the record.
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Preparing the Clerk’s Transcript/CRC, Rule
8.124 Appendix

In all appeals, the Court requires either a clerk’s transcript or a
rule 8.124 appendix. These contain the same material and serve the
same purpose: to provide the court with the procedural history of the
hearing or trial that is being appealed. Both are “books” that contain
the papers that were filed in the trial court in chronological order. The
difference between the two is that the clerk’s transcript is prepared by
the superior court while the 8.124 appendix is either prepared jointly by
the appellant and respondent or by either of the parties individually.
Additionally, the appellant must pay for the preparation of the clerk’s
transcript; the only cost associated with preparing an 8.124 appendix is
the expense of photocopying and binding the relevant documents. With
these differences in mind, the clerk’s transcript and 8.124 appendix will
be discussed separately.

Clerk’s Transcript

In order to have the clerk’s transcript prepared, the appellant
must properly complete pages 1 and 2 of the Notice Designating Record
on Appeal. This involves checking a box on page 1 indicating that the
appellant would like to proceed with a clerk’s transcript, and then, on
page 2, listing all of the documents that the appellant would
like included in the clerk’s transcript (Notice Designating
Record on Appeal). Within 10 days of the filing of the Notice of
Appeal, the appellant must serve and file the completed Notice
Designating Record on Appeal at the superior court. The superior
court, not the Court of Appeal, prepares the record.

The clerk’s transcript automatically includes (CRC, rule 8.122(b)):
e The Notice of Appeal,
e The judgment or order being appealed and any notice of entry,

e Any notice of intention to move for new trial, to vacate the
judgment, for judgment notwithstanding the verdict, or for motion
for reconsideration,
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e Any notices or stipulations to prepare the clerk’s or reporter’s
transcripts or to proceed by agreed or settled statement, and

e The register of actions, if any.

You must specifically designate any other document you want
included. Ordinarily this means you will have to go to the clerk’s office
at the superior court to look at the entire file for your case. That’s the
only way you will be able to pick the documents you want to include in
the clerk’s transcript and also know the names of those documents, the
dates they were filed, etc. To designate a document, list the date of the
filing or lodging of a document and its exact title. If the date on which
the document was filed i1s unknown, use the date the document was
signed. The appellant does not have to individually designate each jury
instruction or minute order. You can list “all” jury instructions and “all”
minutes.

All exhibits, whether admitted into evidence or refused, are
considered part of the clerk’s transcript. If some or all of the exhibits
are needed in the appeal, the ones to be used are designated, and most
often transmitted to the court under CRC, rule 8.224, after
the respondent’s brief is filed. However, if a party wants one or more of
the exhibits copied and put in the clerk’s transcript to be available
while the briefs are being written, the exhibits to be included must be
noted by number or letter in the Notice Designating Record on Appeal.

Within 10 days after service of appellant’s designation, the
respondent may provide a list of additional items to be included in the
clerk’s transcript. (CRC, rule 8.122(a)(2).) This list must also be specific
as to the title of each document and the date it was filed.

Clerk’s Fees

After the respondent’s designation is filed, or the time to file has
passed, the superior court appeals clerk locates the documents that
have been designated and determines the cost of preparing the clerk’s
transcript. The cost of a clerk’s transcript depends on how many pages
there are. The superior court charges a copying fee based on the number
of pages designated, and a volume fee based on the number of volumes
in the clerk’s transcript. The superior court appeals clerk then notifies
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the parties of the estimated cost of the clerk’s transcript and, upon
payment by the appellant, begins to prepare it. Unless the court waives
appellant’s $100 deposit (which was paid at the time of the filing of the
Notice of Appeal), that money is put toward the cost of the clerk’s
transcript. If the total cost 1s more than $100, the superior court sends a
notice of the remaining amount that is due. A person who is unable to
pay for the clerk’s transcript can file with the superior court an
application for a waiver of the clerk’s transcript fees. (CRC,
rule 8.122(c)(3); Information Sheet on Waiver of Appellate Court
Fees (Supreme Court, Court of Appeal, Appellate Division).) The
appellant pays the entire cost for preparation of the
original clerk’s transcript and one copy, even when the
respondent has designated items to be included.

The respondent does not automatically get a copy of the record. If
he or she wants a copy of the clerk’s and/or reporter’s transcript, the
request must be made promptly. The superior court appeals clerk will
provide the respondent with an estimate of the cost to prepare the
clerk’s transcript. (CRC, rule 8.122(c).) The respondent has 10 days to

pay.

If the respondent does not wish to have to pay for his or her own
copy, he or she may borrow the appellant’s copy after notifying the
appellant no more than 20 days after the record is filed in the Court of
Appeal. The record is lent to the respondent when the appellant’s
opening brief is served, and returned to appellant when the
respondent’s brief is served. (CRC, rule 8.153.)

If fees are not paid, the superior court sends a Notice of Default
telling the appellant to pay within 15 days or the appeal may be
dismissed. (CRC, rule 8.140(a).) If the fees are not paid within 15 days
after that Notice of Default is sent, the superior court sends a Notice of
Failure to Clear Default to all parties and to the Court of Appeal. The
Court of Appeal then dismisses the appeal.

Once the designation has been made and the fees paid, the
appeals division of the superior court will prepare the clerk’s transcript.
The papers you designated on your Notice Designating Record on
Appeal are arranged chronologically in the order in which they were
filed in the superior court, beginning with the first papers filed in the
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case and ending with the last papers filed in the case. After the papers
are arranged in order, they are numbered in sequence. The clerk
prepares two indexes and inserts them at the beginning of the
transcript. One index lists the papers in the order they were filed, and
the second index lists the papers in alphabetical order by the first letter
of the first word in the title of the document. Each index includes the
page numbers and, if there is more than one volume, the volume
number where the papers can be found in the transcript. A cover 1is
prepared, and everything is then bound in book form.

8.124 Appendix

Any party may elect to proceed by an 8.124 appendix. Within 10
days of filing the Notice of Appeal, the appellant must serve and file his
or her intention to proceed under CRC, rule 8.124, along with a Proof of
Service on all parties. The appellant gives notice of his or her intention
by checking a box on the first page of the Notice Designating Record on
Appeal form. (See also 8.124 Appendix.)

For detailed directions on how to construct an 8.124 appendix, see
Appendix 5 of this manual.

If the appellant opts for a clerk’s transcript, but the respondent
would prefer an 8.124 appendix, the respondent may file an election to
proceed with an appendix within 10 days of the filing of the notice of
appeal and, if timely, this election will govern the record preparation,
and the parties must proceed with an appendix. However, if the
appellant would prefer a clerk’s transcript, the appellant must
challenge the election of an 8.124 appendix by filing a written motion in
superior court. The motion must be filed within 10 days after the
Notice Designating Record on Appeal is served and filed. (CRC, rule
8.124(a)(1).)

If the parties ultimately decide to proceed by appendix, there are
two options: a joint appendix or a separate appendix from each party.

A joint appendix is the simplest of the two. A joint appendix is
prepared by both parties and contains all the documents needed by both
the appellant and respondent. (CRC, rule 8.124(b). The Court
prefers this type of appendix.
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If the parties cannot cooperate to create a joint appendix, each
side must prepare their own appendix, meaning the appellant files an
appellant’s appendix, the respondent files a respondent’s
appendix, and if necessary, the appellant files an appellant’s
supplemental appendix. In either case, the joint or appellant’s
appendix must be served on the respondent(s) and filed with the court
at the same time as the appellant’s opening brief. A respondent’s
appendix, if any, must be served on the appellants and filed with the
court at the same time as the respondent’s brief. An appellant’s
supplemental appendix, if any, must be served on the respondent and
filed with the court at the same time as the appellant’s reply brief. For
information on the timing for the filing of the briefs, see Chapter 4.

In filing an appendix, you are -certifying that the papers
included are true and that correct copies of the documents are filed

or lodged with the superior court. (CRC, rules 8.124(d), (g).) The
documents must be identical to the originals in the superior court file.

All exhibits admitted in evidence or rejected are considered as
part of the appendix even if they are not physically included in the
bound volumes. (CRC, rule 8.124(b)(4).) They can later be lodged
with the Court of Appeal by transmitting them under CRC, rule 8.224.

From a financial perspective, the advantage of an appendix is that
it only costs the appellant or both parties the expense and time of
photocopying the relevant documents and binding.

Reporter’s Transcript

The reporter’s transcript is a word-for-word, typewritten record of
everything that was said in court during the trial or hearing. It is an
optional part of the record on appeal. The appellant should consider
requesting a reporter’s transcript if what was said at the trial or
hearing relates to the issues the appellant wants to talk about on
appeal. If what was said at the trial or hearing has nothing to do with
the 1ssues for the appeal and the appellant does not want it typed up,
the appellant does not need to request a reporter’s transcript. If you
choose to go without a reporter’s transcript, be sure that you
will not need any part of it to make your case. Without the
reporter’s transcript, you will not be able to refer to it or use
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anything that was said during the trial to support your
argument.

As discussed in the section on the clerk’s transcript, within 10
days of the filing of the Notice of Appeal, you must serve and file
a Notice Designating Record on Appeal with the appeals section of
the superior court. On page 1, the appellant must indicate whether
he or she wants a reporter’s transcript by checking the proper box.
If the appellant does not ask for a reporter’s transcript, the respondent
may not ask for one either. (CRC, rule 8.130(a)(4).)

If you choose to proceed without a reporter’s transcript, you can
skip the rest of this section.

If you do elect to have a reporter’s transcript prepared, you must
make a list of each day that is to be typed up (transcribed). The list
must include the date, the reporter’s name, department (that the trial
or hearing was in that day), and the nature of the proceedings. This
information can be found in the minutes located in the superior
court file. Page 3 of the form, Notice Designating Record on Appeal
may be used for this purpose. This list must be filed with the superior
court. If only a portion of a witness’s testimony is needed, the
respondent(s) must agree to that, and a stipulation must be filed
with the superior court.? If you choose to include this limited part of a

witness’s testimony, you must set out the issues that you intend to
raise on appeal. (CRC, rule 8.130(a)(2).)

If you already have a copy of the reporter’s transcript, and you
want it to be part of the record on appeal, include the date(s) in your
designation with a notation that the date has been prepared and you
will lodge it directly with the Court of Appeal. The transcript that you
lodge with the Court of Appeal must be free of any alterations,

3 A stipulation is a written agreement between the parties about something they are  going
to do. In this context, it is an agreement that only parts of the testimony will be considered in the
appeal. It is signed by all counsel and self-represented parties. If you want or need a stipulation,
call or write counsel or a self-represented party and ask whether he or she is willing to agree to
what you propose. If he or she is agreeable, prepare a written statement that “The parties agree
(stipulate) to . . .” setting out what has been agreed to. Add a separate signature line for each
counsel or self-represented party to sign, with the person’s name typed under the signature line
and a place for the date on which the document was signed.
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modifications, deletions or insertions. If the transcript has been altered
in any fashion, it cannot be used as part of the record on appeal.

Reporter’s Fees

At the same time that the Notice Designating Record on Appeal is
filed, the appellant must also include a deposit for reporter’s fees. The
cost of the reporter’s transcript depends on how many days or hours the
reporter is asked to transcribe. Reporter’s transcripts are expensive.
You can ask the reporter for an estimate in advance or, you may
calculate the deposit yourself. The rate i1s $650 per day for each day in
which there were more than three hours of proceedings, and $325 per
day for each day in which there were less than three hours of
proceedings. For example, a transcript with 4 days with more than
three hours of proceedings and 2 days with less than three hours of
proceedings would cost $3,250 ($650x4 +$325x2=$3,250).

If the appellant does not have sufficient funds to cover the deposit,
there are a few options. First, the appellant can ask for a waiver of
deposit from the reporter(s) themselves. Please note that a waiver of
deposit is merely that. It waives only the need for the deposit, not the
cost of the reporter’s transcript. This means the appellant will need to
pay the reporter’s fees sometime in the future. If the reporter(s) grants
the waiver, the appellant must provide a copy of the waiver at the time
the appellant files the Notice Designating Record on Appeal.

The Court of Appeal has the power to waive only its own filing
fee of $775 and cannot waive the reporter’s fees. Alternatively, in
addition to a notice of designation, a party may serve and file a copy of
its application to the Court Reporters Board for payment or
reimbursement of monies paid for transcription. (See CRC, rule
8.130(c).)

If the appellant has already had some or all of the proceedings
transcribed, a certified copy of that transcript can be substituted for the
reporter’s transcript and the deposit 1is mnot necessary. The
transcript(s) must comply with CRC, rule 8.144. The appellant
should be sure to keep a copy of this transcript for writing the brief.
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The Notice Designating Record on Appeal must be filed with either
a money deposit for the cost of the transcript, a signed waiver of deposit,
or a certified copy of the transcript.

If, after being served with the appellant’s Notice Designating
Record on Appeal, the respondent wishes to designate additional parts
of the transcript, a respondent’s designation or Notice Designating
Record on Appeal must be served and filed with the superior court
within 10 days of the service of the appellant’s designation. (CRC, rule
8.130(a)(3).)

After the time limit for the respondent to designate additional
items has passed, it generally takes 30 to 60 days for the transcript to
be completed. The Court of Appeal may grant extensions of time for the

reporter if he or she is unable to complete the transcript on time. (CRC,
rule 8.130(f)(1).)

Record Problems

If you fail to properly designate the record by not filing a Notice
Designating Record on Appeal or if you have not paid the costs of the
clerk’s and/or reporter’s transcript, or if you have failed to correct the
designation of the record after notice was sent to you by the superior
court, you will be sent a Notice of Default. A party has 15 days from the
date of the notice to cure the problem. If the problem to be fixed is still
not cured after the 15 days, the superior court sends a Notice of Failure
to Clear Default to all parties and to the Court of Appeal. If the
appellant is the party who has not complied with the rules, the Court of
Appeal may dismiss the appeal; if the respondent is the party that has
not complied on time, the appeal may go forward on the
appellant’s record alone. (CRC, rule 8.140(b)(2).)

If either party discovers that something is missing from the record
after the record has been filed, there are ways to fix the problem. If the
clerk or reporter left out a required or requested item, a Notice of
Correction must be filed in the superior court and served on all parties.
(CRC, rule 8.155(b), Local Rule 2(a).) If the item was not listed
in the designation of record, a motion to augment will be needed.
(See Chapter 6.)
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When filing the Designation of the Record on Appeal in Los
Angeles County, the Court strongly suggests that you make those
filings at the appeals section of the Superior Court, Room #111, at 111
North Hill Street, in Los Angeles. However, the court will accept the
Designation of the Record on Appeal at any superior court clerk’s office.
Information on the various superior court locations in Second District
can be found in Appendix 3.

26




No. [Appellate Case number]

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT, DIVISION [Division]

[Name of Plaintiff from Superior Court Court of Appeal No. [Appellate
case title and that party's appellate Case number]
designation],
Plaintiff and [Appellant or (Superior Court No. [Number
Respondent], from Superior Court case])
\

[Name of Defendant from Superior Court
case title and that party's appellate
designation],

Defendant and [Appellant or
Respondent].

Appeal from a Judgment of
The Superior Court of California, County of [insert county]
The Honorable [Name of Superior Court Judge], Judge
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CITING YOUR SOURCES OF INFORMATION

Every statement of law in your brief must be supported by a citation to a
case, statute, rule, constitutional provision, treatise, law review article or other
source that supports the statement you are making. The citation is usually
contained in parentheses at the end of the sentence. (See Sample Brief.) For
example, your brief might state: "The elements of a cause of action for negligence
are: duty, breach of duty, legal cause, and damages.” (Friedman v. Merck & Co.
(2003) 107 Cal.App.4th 454, 463.)

The California Style Manual is the manual followed by California courts for
citation form. You can find the California Style Manual in any law library.
However, if you follow the general guidelines in this Appendix, you will probably
not need to consult the California Style Manual. The court is mainly interested in
finding out where you got the information you have included in the brief. Your brief
will be accepted as long as the citations are clear enough to identify your reference
sources.

Here are some simple guidelines for proper citation form:

CASES:

You should include the name of the case you are citing, the year it was
decided, the name of the official reporter, the volume and page number of the
official reporter where the case appears, and the page number in the case that
specifically supports the proposition of law you are stating. For example, a
California Supreme Court case would be cited as follows: Intel Corp. v. Hamidi
(2003) 30 Cal.4th 1342, 1351. The "30 Cal.4th" refers to volume 30 of the fourth
series of Official California Reports, which is the official reporter for California
Supreme Court opinions. The "1342" refers to the page in volume 30 where the case
starts. The "1351" is the page number of the case you are referring to in your brief.
Similarly, a California Court of Appeal case would be cited as follows: Albertson's,
Inc. v. Young (2003) 107 Cal.App.4th 106, 113. The "107 Cal.App.4th" refers to
volume 107 of the fourth series of Official California Appellate Reports, which is the
official reporter for California Court of Appeal opinions.

Federal court citations follow the same general format. United States
Supreme Court cases can be found in three separate reporters: United States
Reports (abbreviated U.S.), Supreme Court Reporter (abbreviated S.Ct.), and
United States Supreme Court Reports, Lawyers’ Edition (abbreviated L.Ed.). You
may cite to any of these reporters. For example: Montana v. United States (1981)
450 U.S. 544, 551. For other federal courts, your citation should identify which
federal circuit or district court decided the case. Federal circuit court cases are cited
as follows: Clicks Billiards, Inc. v. Sixshooters, Inc. (9th Cir. 2001) 251 F.3d 1252,
1257. "9th Cir." indicates that the case was decided by the Ninth Circuit Court of
Appeals, and "F.3d" refers to the third series of the Federal Reporter. Federal
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district court cases are cited as follows: Plute v. Roadway Package System, Inc.
(N.D. Cal. 2001) 141 F.Supp.2d 1005, 1010. "N.D.Cal." indicates that the case was
decided by the United States District Court for the Northern District of California,
and "F.Supp.2d" refers to the second series of the Federal Supplement Reporter.

For cases from other states, you will need to cite to the National Reporter
System regional reporter or the state's official reporter. Identify which state court
decided the case in your citation. Here is an example: In re Gatti (Or. 2000) 8 P.3d
966, 972-973. "P.3d" refers to the third series of the Pacific regional reporter. Here
1s another example: Fischer v. Governor (N.H. 2000) 749 A.2d 321, 326. "A.2d"
refers to the second series of the Atlantic regional reporter.

STATUTES:

For a California statute, give the name of the code and the section number.
For example, Code of Civil Procedure, section 1011 or Family Code, section 3461.
For a federal statute, cite to the United States Code (abbreviated U.S.C.). Include
the title and section number. For example, 28 U.S.C. section 351. “28” refers to the
title of the U.S. Code that you are citing.

RULES:

For rules, identify the body of rules you are citing and the specific rule
number. For example, Cal. Rules of Professional Conduct, rule 3-500 or Cal. Rules
of Court, rule 8.220(a).

CONSTITUTIONS:

For constitutions, identify whether you are referring to the California or
United States Constitution and refer to the specific constitutional provision you are
relying on. For example, California Constitution, article IX, section 2 or United
States Constitution, Fourteenth Amendment.

TREATISES:

For legal treatises, you should indicate the volume number of the treatise you
are citing (if it has more than one volume), the author of the treatise, the title,
edition and year, and the section and page number that supports the proposition of
law you are stating. For example, 5 Witkin, Summary of California Law (9th ed.
1988) Torts, § 607, p. 706. This is a citation to volume 5 of a treatise by author
Witkin entitled Summary of California Law, and the specific portion of the treatise
cited is section 607 of the Torts chapter on page 706.

LAW REVIEWS AND JOURNALS:

For law review or journal articles, you should identify the author, title of the
article, year it was printed, name of the law review or journal, volume and page
number, and the specific page number of the article you are citing to. For example:
Volokh, The Mechanics of the Slippery Slope (2003) 116 Harv. L.Rev. 1026, 1033.
The abbreviation "Harv. L.Rev." stands for Harvard Law Review, and this article
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appears in volume 116 of the Harvard Law Review at page 1026. If you do not
know the proper abbreviation, you may spell out the entire journal name in your
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STATEMENT OF THE CASE

The Three Bears filed a complaint in August 2001 alleging Goldilocks had
trespassed on their property by entering their home when they were not at home,
consuming a meal and falling asleep in a bed. The complaint alleged that Baby
Bear had suffered physical and mental damages as a result of being frightened upon
discovering Goldilocks. (CT 1-4.) After a civil trial on the matter over a period of
two days, the court found that Goldilocks had committed trespass. (CT 25.) The
court entered a final judgment in favor of the Three Bears in the amount of $50,000.

(CT 27.)

STATEMENT OF APPEALABILITY

This appeal is from the judgment of the San Diego County Superior
Court and is authorized by the Code of Civil Procedure, section 904.1,
subdivision (a)(1).

STATEMENT OF FACTS

Papa Bear lives in Los Angeles, California with his wife, Mama Bear and
son, Baby Bear. (RT 1.) Appellant Goldilocks lives a few miles away on the other
side of the forest. (RT 25.) The Bears' neighbor, Gloria Gardner, watched what
happened from her garden next door. (RT 15.)

Gardner testified she saw the Bear family leave their house without
shutting the front door about 8:00 a.m. and saw Goldilocks enter the house at
about 8:30. At about 9:30 a.m. she heard screams and saw Goldilocks run from
the Bears' house. (RT 17.)

The Bears testified that when they returned from the walk, they saw
they had left the front door open. (RT 3.) Food was missing from the dining
room table. (RT 4.) Baby Bear found Goldilocks asleep in his bed. (RT 6.)
Terrified, Baby Bear screamed and woke up Goldilocks. (RT 9.) Startled and
confused, Goldilocks ran from the Bears' house. (RT 30.)







An expert bear cub psychologist, Dr. Dramatic, who has done extensive
research in the phobias of young bears, testified to the traumatic effects when a
bear cub comes in contact with a human child. Baby Bear had physical symptoms
of blackouts stemming from his encounter with Goldilocks as well as mental
anguish requiring therapy. (RT 21-24.)

Goldilocks testified she was looking for a boarding facility to take a rest, the
Bears' house was very large, there was no fence to indicate this was private
property, the door of the house was left open and there was a mat at the front door
that said "WELCOME". (RT 25-26.) She thought this was a commercial boarding
establishment, as large amounts of food were set out as if for guests; she looked for
someone to ask about spending the night and saw several sets of chairs and beds

all in different sizes. (RT 27-28.) She sat down on a bed and fell asleep. (RT 29.)

ARGUMENT

I. GOLDILOCKS WAS GIVEN IMPLIED CONSENT TO ENTER THE
HOUSE AND THUS HER ENTRY WAS NOT "WRONGFUL"

A. The Standard of Review. The trial court erred in finding that Goldilocks
trespassed on the Bears' property as there is no substantial evidence to support
that finding. On review, the appellate court looks to the record to see if there are
facts to support the trial court or jury's findings. If there is any substantial
evidence to support the verdict, the court will affirm. If there are conflicts in the
facts, the court will resolve the conflict in favor of the party who won in the trial
court. (Williams v. Wraxall (1995) 33 Cal.App.4th 120, 132.)

B. The Elements of the Action. A trespass occurs when a person
intentionally, recklessly or negligently enters land in the possession of another.
(Gallin v. Poulou (1956) 140 Cal.App.2d 638, 645.) The intent to enter is the only
intent needed. (Miller v. National Broadcasting Co. (1986) 187 Cal.App.3d 1463,
1480.) However, consent or permission to enter upon the property is a defense.
(Williams v. General Elec. Credit Corp. (1946) 159 Cal.App.2d 527, 532; 5
Witkin, Summary of California Law (9th ed. 1988) Torts, § 607, p. 706; Rest.2d
Torts, § 167.)







C. No Evidence of Wrongful Entry. Here, Goldilocks did not intend to enter
on private property. She thought the Bears' house was a public, commercial
boarding house. Although her actual intent is not a legal defense, her actual intent
reinforces her argument that she had consent to enter the building. The door was
open, the WELCOME mat was out, the food was on the table, and there were many
beds and chairs about. All of this points to the conclusion the Bears were prepared
for and awaiting the arrival of numerous persons and supports Goldilocks' belief
this was a boarding house and there was no reason for her not to enter. At a
minimum the house was prepared and open for an "open house". No evidence
points to any indication the house was closed, off-limits to outsiders, or limited in
the types of persons who would be admitted. There is no evidence to support a

finding Goldilocks' entry was wrongful. The judgment must be reversed.

CONCLUSION

Goldilocks submits the Three Bears have failed to meet their burden of
proving that her entry into their house was wrongful and, thus, a trespass. All of
the evidence supports a finding that the Bears by their conduct consented to
Goldilocks' entry. Goldilocks respectfully asks that this Court reverse the decision
of the trial court and vacate the award of damages.

Respectfully submitted,

(Your name-printed or typed)
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NOTICE DESIGNATING RECORD
ON APPEAL

After filing your notice of appeal you have 10 days to tell the Superior
Court what you want in the record that will be sent to the Court of Appeal; this is
called the Designating the Record. Below is a form to assist you in designating the
record. What you choose to include in your record depends on the issues you wish
to raise on appeal. This notice is filed in the Superior Court.

The Notice Designating Record on Appeal (2DCA/APP-003) is available
online in PDF format and may be filled out electronically for free at

www.courtinfo.ca.gov/2dca. Select Forms & Local Rules, then click Notice
Designating Record (2DCA/APP-03).

Filling out the form:
Caption

(1) In the "Attorney or Party Without Attorney" area at the top of the form, fill
out your name, mailing address, and telephone number where you can be reached
during the day.

(2) In the "Superior Court of California, County of" area of the form, specify
the county, address, and branch name of the superior court that made the
order or judgment you are appealing.

(3) In the next box on the form marked "PLAINTIFF/PETITIONER" and
"DEFENDANT/RESPONDENT" fill out the plaintiff's name and defendant's
name as they appear in the superior court case caption.

(4) In the "Superior Court Case Number" box to the right, write the superior court
case number.

(5) In the "RE: Appeal filed on (date)" box, write the date the Notice of Appeal was
filed.

(6) In the "Court of Appeal Case Number (if known)" box immediately to the
right, write the Court of Appeal case number, if you have it.

(7) Specify the name of the county after the entry "TO: Clerk of the Superior Court
of California County of (name of county)"

(8) After the line marked "NOTICE IS HEREBY GIVEN", enter the name of the
party, then check the appropriate box to indicate whether you are the appellant (the
appealing party) or respondent (the responding party).

Notice Designating Record on Appeal
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Entries 1-6:

Check only one of the four boxes in entries 1-6.

Box 1 - if you plan to prepare your own transcript (appendix) under California
Rules of Court, rule 8.124 instead of having the Superior Court prepare a clerk's
transcript and you don't want a reporter's transcript. If you check this box, there is
no need to fill out pages two or three. Date and sign the bottom of this form and you
are done.

Box 2 - if you plan to prepare your own transcript (appendix) under California
Rules of Court, rule 8.124 instead of having the Superior Court prepare a clerk's
transcript and you also want a reporter's transcript. If you check this box be sure to
fill out Section A. (reporter's transcript) on page three; you do not have to fill out
page two.

Box 3 — if you plan to prepare your own transcript (appendix) under California
Rules of Court, rule 8.124 instead of having the Superior Court prepare a clerk’s
transcript and an agreed or settled statement instead of a reporter’s transcript.

Box 4 - if you want the Superior Court to prepare a clerk's transcript but you
don't want a reporter's transcript. If you check this box be sure to fill out the
clerk's transcript section on page two; you do not have to fill out page three.

Box 5 - if you want the Superior Court to prepare both the clerk's transcript
and the reporter's transcript. If you check this box be sure to fill out Section A and
B (Clerk’s Transcript) on page two and Section A (Reporter's Transcript) on page
three.

Box 6 — if you want the Superior Court to prepare a clerk’s transcript and an
agreed or settled statement instead of a reporter’s transcript.

At the bottom of page 1, write the current date on the form, type or print your
name legibly, and sign the form.

Notice Designating Clerk's Transcript (page 2):

Fill out this page only if you checked box 4, 5 or 6 on page one. The first
seven documents are filled in for you. You may designate anything that was in the
Superior Court file as part of your record on appeal, choosing as few or as many
documents as you wish. What you choose to include in your record depends on the
1ssues you wish to raise on appeal. You will need to make a $100.00 deposit with
the Superior Court if you select this option.

Notice Designating Record on Appeal





Notice Designating Oral Proceedings (page 3):

Fill out this page only if you checked box 2 and 5 on page one. A reporter's
transcript 1s a word for word typewritten record of everything that was said in
court during a trial or hearing. For each day you want transcribed, write the
reporter's name, the department of the Superior Court you were in, the date and
the nature of the proceeding. The reporter's transcript costs money. You can ask
the reporter to give you an estimate of what it will cost in advance or you can pay
$650 per day for days where there were more than three hours to be transcribed or
$350 per day where there were less than three hours to be transcribed.

Proof of Service (page 4):

Have someone over the age of 18 who is not a party to the action serve the
Notice Designating Record on Appeal and fill out the Proof of Service on page 4 of
the form. See also instructions accompanying Proof of Service.

Due: 10 days after filing Notice of Appeal
(can be filed with the Notice of Appeal)

File: Original with Superior Court
(Bring an extra copy to be file-stamped for your file.)

Serve: Court Reporter (if reporter's transcript requested)

All counsel
All self-represented parties

Notice Designating Record on Appeal





2DCA/APP-003

TELEPHONE NO.: FAX NO. (Optional):
E-MAIL ADDRESS (Optional):

ATTORNEY FOR (Name):

ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, state bar number, and address):

SUPERIOR COURT OF CALIFORNIA, COUNTY OF
STREET ADDRESS:

MAILING ADDRESS:
CITY AND ZIP CODE:

BRANCH NAME:

PLAINTIFF/PETITIONER:

DEFENDANT/RESPONDENT:

FOR COURT USE ONLY

NOTICE DESIGNATING RECORD ON APPEAL
(UNLIMITED CIVIL CASE)

Superior Court Case Number:

RE: Appeal filed on (date):

Court of Appeal Case Number (if known):

Notice: Please read Information on Appeal Procedures for Unlimited Civil Cases (form APP-001) before
completing this form. This form must be filed in the superior court, not in the Court of Appeal.

TO: Clerk of the Superior Court of California, County of (name of county):

NOTICE IS HEREBY GIVEN that (name):

The I:I Appellant I:I Respondent in the above case elects to proceed with the following record on appeal:

(check only one)
1.1 (Appendix Only; no Reporter's Transcript)

a. elects under rule 8.124 of the California Rules of Court to prepare own appendix in lieu of a court-prepared clerk's transcript, AND

b. elects to have no reporter's transcript. (Date and sign below. Do not use pages 2 and 3.)

2. I:I (Appendix and Reporter's Transcript)

a. elects under rule 8.124 of the California Rules of Court to prepare own appendix in lieu of a court-prepared clerk's transcript, AND
b. elects a reporter's transcript as designated on page 3. (Fill out only Section A on page 3. Do not use page 2.)

3. I:I (Appendix and Agreed or Settled Statement)

a. elects under rule 8.124 of the California Rules of Court to prepare own appendix in lieu of a court-prepared clerk’s transcript, AND
b. elects an agreed or settled statement in lieu of a reporter’s transcript. (Fill out only Section B or C on page 3. Do not use page 2.)

4. |:| (Clerk's Transcript Only; no Reporter's Transcript)

a. elects under rule 8.122 of the California Rules of Court to proceed with a clerk’s transcript as designated on page 2.

(Fill out the clerk's transcript section on page 2. Do not use page 3.) AND

b. elects to have no reporter's transcript.

5. [_] (Clerk's and Reporter's Transcripts)

a. elects under rule 8.122 of the California Rules of Court to proceed with a clerk's transcript as designated on page 2.
(Fill out the clerk's transcript section on page 2), AND

b. elects a reporter's transcript as designated on page 3. (Fill out only Section A on page 3.)

6. [__| (Clerk's Transcript and Agreed or Settled Statement)

a. elects under rule 8.122 of the California Rules of Court to proceed with a clerk's transcript as designated on page 2.
(Fill out the clerk’s transcript section on page 2), AND
b. elects an agreed or settled statement in lieu of a reporter’s transcript. (Fill out only Section B or C on page 3.)

Date:

(TYPE OR PRINT NAME)

(SIGNATURE OF PARTY OR ATTORNEY)

Form Approved for Optional Use NOTICE DESIGNATING RECORD ON APPEAL (UNLIMITED CIVIL CASE) Cal. Rules of Court, rules 8.121

[Rev. January 1, 2014]

(Appellate)

Wwww.courts.ca.gov Page 1 0f 3
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2DCA/APP-003

CASE NAME: CASE NUMBER:

NOTICE DESIGNATING CLERK'S TRANSCRIPT
(Cal. Rules of Court, rule 8.122)

| understand that if | do not pay for this transcript or obtain a waiver of costs (rule 3.50 et seq.),
the transcript will not be prepared and, if | am the appellant, my appeal will be dismissed.

A. ltis requested that the following documents in the superior court file be included in the clerk’s transcript (give the specific title of
each document and the date of filing):

(NOTE: Items 1-7 are required to be a part of the clerk's transcript and will automatically be included.)

Document Title Date of Filing

Notice of appeal
Notice designating record on appeal (this document)
Judgment or order appealed from

Notice of entry of judgment (if any)

o > 0w n R

Notice of intention to move for new trial or motion to vacate the judgment, for judgment
notwithstanding the verdict, or for reconsideration of an appealed order (if any)

Ruling on item 5

Register of actions (if any)

© © N o

11.
12.
13.
14.
15.

[1 see additional pages.

B. Itis requested that the following EXHIBITS admitted into evidence or marked for identification be copied into the clerk's
transcript on appeal (check only one box):

1. 1 All Exhibits

2. [ Specific Exhibits (give the exhibit number [for example, Plaintiff's #1, Defendant's B, Respondent's A], a brief
description, and admission status.):

[ 1 see additional pages.

Form Approved for Optional Use NOTICE DESIGNATING RECORD ON APPEAL (UNLIMITED CIVIL CASE) Cal. Rules of Court, rules 8.121
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ICASE NAME: CASE NUMBER:

NOTICE DESIGNATING ORAL PROCEEDINGS
A.[___|REPORTER'S TRANSCRIPT (Cal. Rules of Court, rule 8.130) (check one):

I understand that if | do not pay for this transcript, it will not be prepared and, if | am the
appellant. mv appeal will be dismissed.

Please indicate which method you are using.

1. |:| Deposited the approximate cost of transcribing the designated proceedings with this notice as provided in
rule 8.130(b)(1).

2. |:| Attached a copy of a Transcript Reimbursement Fund application filed under rule 8.130(b)(3).

3. |:| Attached the reporter’s written waiver of a deposit.

4.[ ] A certified transcript under rule 8.130(b)(3)(c)
(to be lodged directly with the Court of Appeal, Second Appellate District).

You must identify each proceeding you want included with the following information:

Reporter's Name and

contact information Dept. Date Description Prev. prepared?
1. OYes ONo
2. O Yes O No
3. O Yes O No
4. O Yes O No

[1 See additional pages.

5. |request that the reporters provide (check one):
a. |:| My copy of the reporter’s transcript in paper format.
b. |:| My copy of the reporter’s transcript in computer-readable format.
C. |:| My copy of the reporter’s transcript in paper format and a second copy in computer-readable format.
(Code Civ. Proc., § 271; Cal. Rules of Court, rule 8.130(f)(4).)

B. |:| AGREED STATEMENT (check and complete either (a) or (b) below.)

(a) |:| I have attached an agreed statement to this notice.

(b) |:| All the parties have agreed in writing (stipulated) to try to agree on a statement. (You must attach a copy
of this stipulation.) | understand that, within 40 days after | file the notice of appeal, | must file either the
agreed statement or a notice indicating the parties were unable to agree on a statement and a new notice
designating the record on appeal.

C. |:| SETTLED STATEMENT UNDER RULE 8.137. (You must attach the motion required under rule 8.137(a) to this form.)

Form Approved for Optional Use NOTICE DESIGNATING RECORD ON APPEAL (UNLIMITED CIVIL CASE) Cal. Rules of Court, rules 8.121
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PROOF OF SERVICE (Court of Appeal)
Mail, Electronic Service or Personal Service

Case Name:
Court of Appeal Case Number:

Superior Court Case Number:

1. Atthe time of service | was at least 18 years of age and not a party to this legal action.

2. My D residence D business address is (specify):

My electronic service address is:

3. I 'mailed, electronically served or personally delivered a copy of the
as indicated below (complete either a, b or c):

a. D Mail. | mailed a copy of the document identified above as follows:

b. D Electronic service. | electronically served a copy of the document identified above as follows:

C. D Personal delivery. | personally delivered a copy of the document identified above as follows:

Date mailed, electronically served or personally served:

(1) Name of Person served:

On behalf of (name or names of parties represented, if person served is an attorney):

(a) Address:

(b) E-Mail Address:

(2) Name of Person served:

On behalf of (name or names of parties represented, if person served is an attorney):

(@) Address:

(b) E-Mail Address:

(3) Name of Person served:
On behalf of (name or names of parties represented, if person served is an attorney):

(@) Address:

(b) E-Mail Address:
4. | am aresident of or employed in the county where the mailing occurred. The document was served from
(city and state):

D Additional persons served are listed on the attached page (See page 3).

| declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Date:

(TYPE OR PRINT NAME OF PERSON COMPLETING THIS FORM) (SIGNATURE OF PERSON COMPLETING THIS FORM)
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Court of Appeal Case Number:
Superior Court Case Number:
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(4)

®)

(6)

(@)

8)

Name of Person served:

On behalf of (name or names of parties represented, if person served is an attorney):

(@) Address:

(b) E-Mail Address:

Name of Person served:
On behalf of (name or names of parties represented, if person served is an attorney):

(a) Address:

(b) E-Mail Address:

Name of Person served:

On behalf of (name or names of parties represented, if person served is an attorney):

(a) Address:

(b) E-Mail Address:

Name of Person served:

On behalf of (name or names of parties represented, if person served is an attorney):

(@) Address:
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Name of Person served:
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(&) Address:

(b) E-Mail Address:
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PREPARING AN APPENDIX

Make copies of the documents that are related to the appeal.
You cannot include any documents that were not part of the
superior court proceedings. Photocopy on one side only, on
recycled paper.

The appendix must include the following items:

e A chronological index of all of the items in the appendix
(8.124 Appendix).

e An alphabetical index of all of the items in the appendix
(8.124 Appendix).

e All documents necessary for the consideration of issues in the
appeal.

e The judgment or order being appealed and any notice of its
entry, any notice of intention to move for a new trial; any
motion to vacate the judgment, for judgment
notwithstanding the verdict, or for reconsideration and the
rulings thereon; and any order on such motion and any
notice of its entry.

e The Notice of Appeal

e Notice Designating Record on Appeal form or any notice to
prepare either the clerk’s and reporter’s transcripts, or
settled statement; to elect to proceed by an appendix under
CRC, rule 8.124, orthe settled statement.

e Any stipulation to proceed by agreed statement under CRC,
rule 8.134, along with the agreed statement; and any settled
statement approved by the court under CRC, rule 8.137.

Arrange the documents in the order in which they were
filed in the superior court (chronologically), and number the
pages one after the other, beginning with page 1.

Make a chronological index of all documents by listing them

in the order filed, with the first page number for each document
and, if there is more than one volume, the volume number.
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Make an alphabetical index of all the documents by listing
them in alphabetical order, with the first page number of each
document and, if there is more than one volume, the volume
number.

Prepare a cover. The cover should state (1) the case
number (2) the Division (if known), (3) the case title, (4) the Court
of Appeal and superior court case numbers, (5) the county the
superior court is in, (6) the name of the participating Superior
court judges (7) the volume number and the inclusive page
numbers of that volume and (8) the names and addresses of
appellate counsel for each party or any self-represented party.

The cover should be the appropriate color:

Appellant’s Appendix — Green
Respondent’s Appendix — Yellow
Appellant’s Reply Appendix - Tan
Joint Appendix — Cream

(CRC rules, 8.124(c), 8.144(a), (b), (c).)

Put the materials together: cover, chronological index,
alphabetical index, and documents in chronological order.

Make the necessary number of copies (one for each party, the
original for the court, and one for yourself), and bind the
original and each of the copies into transcript (book) form. The
appendix should be bound on the left side, in volumes of 300 pages
or less. (CRC rules, 8.124(c), 8.144(c)(1).) The appendix may not be
bound with the brief.
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No. [Appellate Case number]

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT, DIVISION [Division]

[Name of Plaintiff from Superior Court Court of Appeal No. [Appellate
case title and that party's appellate Case number]
designation],
Plaintiff and [Appellant or (Superior Court No. [Number
Respondent], from Superior Court case])
\

[Name of Defendant from Superior Court
case title and that party's appellate
designation],

Defendant and [Appellant or
Respondent].

Appeal from a Judgment of
The Superior Court of California, County of [insert county]
The Honorable [Name of Superior Court Judge], Judge
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