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It is, of course, possible that participants’ prior drug
treatment histories might have simply reflected the severity of
their drug abuse problems. That is, individuals with more
serious or longer-term drug problems may have been more
likely to have been referred or mandated into treatment. In
fact, individuals with a prior drug treatment history did have
significantly higher baseline ASI drug clinical factor scores
(p < .05), higher baseline ASI drug composite scores (p =
.07), and more lifetime years of drug use (p <.05) than those
without such a history. While this confirms that subjects with
prior drug treatment histories did have more severe drug
problems, it is important to note that these indices of drug
severity did not interact with group assignment to predict any
dependent measure of outcome. In addition, there was no
relationship between APD diagnosis and previous drug
treatment.

The results of this first study provided support for the
Risk Principle in a drug court context. High risk offenders
performed more favorably when they were provided with
more intensive judicial supervision, and low risk offenders
performed more favorably when they were provided with less
intensive judicial supervision. The differential effects for the
high-risk vs. low-risk offenders apparently “canceled each
other out” in the main analyses for the sample as a whole, and
would have been missed entirely if the analyses had not
specifically tested for interaction effects.

Importantly, however, because this study was
conducted in one jurisdiction with one drug court program
and one judge, questions remained about the generalizability
of the findings. It was conceivable, for example, that this
particular drug court judge might have been unusually adept
at handling more serious antisocial offenders. If so, the
results might not be applicable to other drug courts.
Therefore, the study was replicated in four new drug courts in
rural and semi-urban communities.
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Replication Study in Dover and Georgetown:
Misdemeanor Clients

[6] The results of the replication study with
misdemeanor clients are detailed in a recent publication
(Marlowe, Festinger & Lee, in press) and the salient findings
are briefly reviewed here. As was previously found in
Wilmington, there were no differences between the bi-weekly
and as-needed participants on counseling sessions attended,
urinalysis results, self-reported drug use, self-reported alcohol
intoxication, or self-reported criminal activity during the first
14 weeks of the program, or in graduation rates from the
program.

Importantly, the interaction effect was replicated
from the previous study concerning participants’ prior history
of drug abuse treatment. As depicted in Figure 3, participants
with a prior drug treatment history provided substantially
more drug-free urine samples during the first 14 weeks of
drug court when they were assigned to bi-weekly status
hearings (11.50 + 4.81) as opposed to as-needed hearings
(2.67 + 3.61) and this difference was marginally significant
after statistically controlling for current criminal charges (p =
.055).

In addition, there were substantial differences in
graduation rates and termination rates for participants with
prior drug treatment histories. @ Over 80 percent of
participants with a prior drug treatment history graduated
from the program when they were assigned to bi-wecekly
hearings, compared to less than 20 percent of those assigned
to as-needed hearings (p = .05).

Because of the very large magnitude of these effects,
statistical significance was reached after recruiting only a
small number of participants with prior drug treatment
histories (as-needed = 6, bi-weekly = 6). Such small numbers
raise serious concerns about whether this study sample was
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truly representative of the drug court population. It is
possible that there might have been something unusual about
these 12 individuals that was responsible for the differences
that were detected. From a scientific standpoint, it would
have been advisable to continue enrolling more drug court
clients into the study and to check to be certain that the
results remained the same over time with more subjects.

Figure 3. Replication study: Interaction of prior drug
treatment history and frequency of judicial status hearings on
urinalysis results during the first 14 weeks of misdemeanor
drug court. Reprinted with permission from D.B. Marlowe,
D.S. Festinger, & P.A. Lee (forthcoming 2003). The role of
judicial status hearings in drug court: A controlled
replication. Offender Substance Abuse Report, Volume 3,
No. 3. Copyright 2003 by D.B. Marlowe, D.S. Festinger,
P.A. Lee, and Civic Research Institute, Inc. Reprinted with
permission from Civic Research Institute, Inc.
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This course of action was not acceptable, however,
from an ethical or practical standpoint. Given the serious
legal repercussions to clients of failing in drug court, and the
serious public safety concerns of having drug offenders
continue to use drugs in the community, it was necessary to
report these early findings to the Steering Committees and
IRBs overseeing the study and to request their guidance about
how to proceed. It was ultimately determined that the
“risk/benefit ratio” had shifted for the study, meaning that the
foreseeable risks to clients might have been higher than
previously believed. This would require alterations to the
consent form that would inform all current and future
participants about the possible risks of being scheduled for
as-needed hearings.

Although the risk appeared at present to be limited to
misdemeanor participants with prior drug treatment histories,
it was possible that it might have also extended to felony
participants and to those with APD.  Understandably,
therefore, the judges and other program personnel were
reluctant to continue randomly assigning clients to as-needed
hearings. Given that the study had already yielded important
and practical scientific information by replicating some of the
previous findings from Wilmington, it was felt that the
emerging ethical concemns overshadowed the remaining
scientific questions. Therefore, recruitment was suspended
indefinitely for the study and remedial procedures were
instituted to assist the few negatively affected participants.
Unfortunately, because it was necessary to stop the study
prematurely, there was insufficient statistical power to follow
up on other previous findings such as whether there was an
interaction eftect for misdemeanor participants with APD.

Replication Study in Dover and Georgetown:
Felony Clients

[7] The results of the replication study with felony
clients have not previously been published. The felony
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participants were predominantly young adults (mean + SD =
28.99 + 8.54 years of age), male (73%), Caucasian (57%) or
African American (39%), single (80%), high school educated
(11.89 + 1.44 years), and employed (75%). Their most
serious current criminal charges were possession or
consumption of narcotics (61%), distribution or possession
with intent to distribute drugs (36%), or possession of drug
paraphernalia or hypodermic syringes (4%). Most of these
individuals (87%) had been previously arrested, 29 percent
had a prior criminal conviction, 21 percent had been
previously incarcerated, and 23 percent met DSM-IV criteria
for APD. They were represented by public defenders (54%),
by private defense counsel (37%), or were pro se (9%).

The participants reported currently abusing cannabis
(45%), alcohol (41%), cocaine (25%), opiates (21%),
sedatives (11%), or hallucinogens (5%). Roughly one third
(32%) had a prior history of drug abuse treatment. Based
upon ASI cut-off scores for classifying the treatment needs of
offenders (Lee et al., 2001), 35 percent of these participants
produced “sub-threshold” drug composite scores similar to a
non-substance using population (drug composite score < .04),
58 percent produced “moderate” drug composite scores
similar to a national sample of substance abuse clients in
outpatient treatment (> .04 and < .24), and 7 percent produced
“severe” drug composite scores similar to a national sample
of substance abuse clients in residential drug treatment (>
.24). A check on randomization confirmed that each of these
demographic, drug-use, and criminal-history variables was
equally distributed in the two study conditions. Equivalent
numbers of clients from the two counties were represented in
the sample and outcomes did not differ between counties;
therefore, the data were not nested by county in the analyses.

Several important cautions must be kept in mind
before presenting the outcomes.  First, as previously
discussed, it was necessary to stop the study prematurely. As
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a result, there were an insufficient number of participants to
ensure that the study sample was representative of felony
drug court clients generally. Second, there were relatively
lower consent rates and greater attrition rates from the bi-
weekly condition for the felony participants. In the previous
studies, over 50 percent of misdemeanor clients consented to
participate and less than 10 percent dropped out of the bi-
weekly condition because of its onerous time demands
(Marlowe, Festinger, Lee, et al., in press). In contrast, only
40 percent of felony clients consented to participate in this
study and 28 percent dropped out of the bi-weekly condition.
This may have been due to the fact that the felony programs
were six to 12 months in length, compared to only four to six
months for the misdemeanor programs. Understandably, the
felony participants were often unwilling or unable to attend
bi-weekly status hearings for such a long time, in part
because the hearings interfered with their ability to maintain
employment or education. Regardless of the reason, this
raises further concerns about whether the sample was fairly
representative of felony drug court clients.

With these caveats in mind, the results were
consistent with what was found in the studies of misdemeanor
participants. The study maintained excellent integrity of the
experimental conditions, As can be seen in Table 1,
participants in the bi-weekly condition were scheduled to
attend significantly more judicial status hearings than
participants in the as-needed condition and they actually
attended significantly more status hearings (p < .0001).
There were, however, no differences in counseling sessions
attended, urinalysis results, self-reported drug use, self-
reported alcohol intoxication, or self-reported criminal
activity during the first 16 weeks of the program, or in
graduation rates.
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Because of the small number of participants, it was
not possible to evaluate many of the potential interaction
effects. For most of the analyses, there were too few
participants who had APD or a prior drug treatment history
and were assigned to bi-weekly status hearings and remained
in the study long enough to provide outcome data. Figure 4
depicts one of the few interaction analyses that could be fairly
evaluated that produced significant results. Consistent with
the previous findings, participants with APD reported
engaging in more alcohol intoxication during the first three
months of drug court when they were assigned to as-needed
hearings (4.83 + 8.54 days of intoxication) as opposed to bi-
weekly hearings (0.50 + 1.00); conversely, non-APD
participants reported more alcohol intoxication when
assigned to bi-weekly hearings (3.62 + 6.19 days) as opposed
to as-needed hearings (0.43 + 1.31) (p = .029). Again,
because of the small number of participants for this analysis,
as well as the large number of statistical comparisons that
were performed and the potential unreliability of self-report
data, this finding should be viewed as preliminary and must
be replicated in future studies.

Figure 4. Interaction of antisocial personality disorder
(APD) and frequency of judicial status hearings on self-
reported alcohol intoxication during the first 3 months of
felony drug court.



Drug Court Review, Vol. IV, 2 25

Il s

6 -
4.83 [:I Non-APD
2 *p =029
= 3.62
B 4 4
e
)
2
°
=
S
= 2]
G
[~}
% 0.43 0.50
=
0 1R ,
As needed Bi-weekly

(n=6) (n=123) (n=4) (n=13)

DISCUSSION

[8] The results of this program of research provide
compelling evidence that the judge is a key component of
drug court -- for a subset of offenders. Similar patterns of
results were obtained in randomized, controlled studies
conducted in different drug courts located in urban and rural
jurisdictions and serving both misdemeanor and felony
offenders. In each case, consistent with Responsivity Theory
and the Risk Principle, frequent status hearings were
associated with improved outcomes for high-risk drug
offenders, but were associated with equivalent or worse
outcomes for low-risk offenders. .

It bears repeating, however, that the small number of
participants in the replication studies raise serious questions
about whether the samples were fairly representative of drug
court clients generally. Because the results were reproduced
in sequential experimental studies, and because they are
supported by previously validated criminal justice theories
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(i.e., Responsivity and the Risk Principle), one is justified in
placing greater confidence in the reliability of the findings.
Nevertheless, it is essential that other researchers replicate
this work in new settings with a larger number of participants.

This research has obvious implications for drug court
practice and drug policy. Judicial status hearings are
expensive and time consuming and should be targeted to
clients who would be expected to benefit most from them.
For low risk clients, the data suggest that it might be
appropriate and cost-effective to maintain relatively non-
porous boundaries between treatment providers and criminal
justice personnel, giving these clients an opportunity to focus
on their recovery in a safe and discreet clinical setting. Such
an approach, however, would appear to be contraindicated for
high-risk clients who are likely to “fall through the cracks” or
to exploit gaps in communication (Marlowe, in press).

The findings also raise questions about whether high-
risk offenders could reasonably be expected to succeed in the
type of low-intensity diversionary intervention exemplified in
Proposition 36 or Proposition 200. In the absence of on-
going judicial supervision, high-risk offenders in the present
studies were substantially more likely to use illicit drugs, to
use alcohol to intoxication, and to be terminated from the
drug court program. At least in these studies, poorly
performing clients could be readily brought in for status
hearings. Under Proposition 36 or 200, such individuals
would be entitled to several formal violation-of-probation
(v.0.p.) hearings and limited responses would be available
from the bench. At a minimum, it would appear that some
mechanism should be in place in these statutes to permit
poorly responding individuals to be readily transferred into a
more intensive judicially managed program.

The variables of APD and drug treatment history
were the maost robust indicators of risk-level in these studies.
This is consistent with prior research indicating that APD is
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often associated with worse outcomes in drug abuse treatment
(e.g., Alterman & Cacciola, 1991; Marlowe et al., 1997;
Woody et al., 1985). It is more difficult, however, to
interpret the influence of prior drug treatment history. It
remains an open question whether this reflects the severity of
subjects’ drug problems, past negative experiences with drug
treatment, or some other unknown influence. Arguably,
individuals with a prior drug treatment history that wind up in
drug court may have already failed at one or more
experiences with standard treatment. Such individuals may
require a more intensive and structured intervention in order
to show improvement. It is also possible that prior negative
experiences with treatment might have made these clients less
willing to revisit standard treatment interventions, Enhanced
supervision by the judge may have been required to get them
to give treatment a “second chance.” Further research is
needed to get a definitive handle on the nature of this
interaction effect.

Regardless, the findings underscore the importance of
assessing APD and drug treatment history at the point of
clients’ entry into drug court. It might be most effective and
cost-effective to prospectively assign drug court clients to
different schedules of court hearings depending upon their
risk level and clinical needs. Moreover, from the standpoint
of research or evaluation efforts, it would appear essential to
measure these traits as potential predictors of outcomes, and
to determine whether they may be significantly interacting
with various drug court interventions.

Perhaps the most important finding from these
studies is that researchers and drug court professionals can
work collaboratively to answer questions of practical
relevance to the drug court field using rigorous scientific
methods. It is possible to experimentally manipulate the core
ingredients of drug court without offending clients’
sensibilities or running afoul of their due process rights. With
sufficient planning and foresight, researchers and
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practitioners can work jointly to anticipate ethical quandaries,
to safeguard clients’ rights of confidentiality and autonomy,
and to identify and correct any negative reactions that might
be experienced by clients or staff during the course of the
project.  Where indicated, the study can be stopped
prematurely and remedial measures can be instituted to
ameliorate any short-term harm caused by the research
interventions.

Without such controlled experimental research, there
is no way to be confident in the effectiveness of drug court
programs or to insure that drug courts aren’t causing undue
harm to a certain segment of clients. One can always take
steps to avoid or reduce anticipated harm from a research
study. Tt is far more difficult to avoid unforeseen harm from
an unstudied intervention.
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EFFECTIVE USE OF SANCTIONS IN DRUG COURTS: LES-
SONS FROM BEHAVIORAL RESEARCH

By Douglas B. Marlowe, J.D., Ph.D. and
Kimberly C. Kirby, Ph.D.

While many believe that the use of graduated sanctions is at
least in part responsible for the success of drug courts, the
body of research on this question is extremely limited. In fact,
relatively few controlled studies of punishment or negative
reinforcement have been conducted with noninstitutionalized
adults, either in drug courts or in other settings, and apart
from generic recommendations that sanctions be delivered
quickly, reliably, and with sufficient intensity, little informa-
tion is available on their use.

Although the circumstances and contexts of basic behavioral
research in this area differ from the drug court environment,
the principles that have emerged appear to apply across a va-
riety of settings. Based on this research, several recommenda-
tions can be made on the use of graduated sanctions in drug
court programs. Drs. Marlowe and Kirby present those rec-
ommendations here as they review behavioral research on the
effects of punishment and negative reinforcement for predict-
ing and controlling behavior.

Douglas B. Marlowe is Senior Scientist and a faculty mem-
ber at the Treatment Research Institute at the University of
Pennsylvania. A lawyer and a clinical psychologist, Dr. Mar-
lowe conducts research focused on coercive interventions for
substance-abusing criminal offenders.

Kimberly C. Kirby is an Associate Professor and Director of
the Institute on Behavioral Research in Addictions at Temple
University in Philadelphia. She was trained in applied behav-
ior analysis and has conducted numerous studies examining
the influence of specific consequences on the behavior of
substance abusers.
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ARTICLE SUMMARIES
INCREASED important to the success of

PERFORMANCE
[1] Contrary to traditional
clinical wisdom, drug
court participants perform
well in treatment, due in
part to the effective use of
sanctions.

SANCTIONS NEED
NOT BEPAINFUL
[2] Wanton or excessive
infliction of pain is incon-
sistent with the goals of
punishment or negative
reinforcement.

INTHE EYES
OF THE BEHAVIOR

[3] Rewards and pun-
ishments are not always
received as the deliverer
intended them. How they
are received depends
upon the receiver’s his-

tory.

REGULARITY

OF SANCTIONS
[4] Regular and immediate
delivery of sanctions is

the receiver.

CLARIFICATION OF EX-
PECTED BEHAVIORS
[5] Provision of “explicit
behavioral  instructions”
and “predictable” sanc-
tions will help drug court
participants avoid the
“helplessness syndrome.”

EFFECTIVE
PUNISHMENT
[6] To be effective, sanc-
tions must be part of an
overall behavior modifica-
tion plan.

RESEARCH

POTENTIAL
|7] Due to negatively per-
ceived historic acts, specific
areas of behavior modifica-
tion research have been -
nored for decades, and now
need the attention of more
modern research.
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Traditional clinical wisdom holds that substance abus-

ers cannot be forced into treatment with effective re-

sults. Presumably, legally mandated or coerced clients
are less motivated to succeed in treatment than those who
seek it on their own volition, and motivation is often pre-
sumed to be a prerequisite for positive behavioral change
(Miller & Rollnick, 1991). They may also be reluctant to trust
and engage with treatment providers if they perceive them as
being on the side of criminal justice authorities and against
their own legal interests (Schottenfeld, 1989). Further, the
pressure of being forced into treatment can invoke counter-
productive feelings of anger, resentment, and powerlessness,
and undermine positive traits such as initiative, self-
determination, and self-respect.

[1] Contrary to expectations, however, a substantial body of
evidence indicates that legally mandated and coerced clients
generally perform as well or better than others in terms of
treatment retention, abstinence, and psychosocial functioning
across a diverse range of settings (Anglinet al., 1998; Anglin
& Hser, 1991; Brecht & Anglin, 1993; Collins & Allison,
1983; Group for the Advancement of Psychiatry [GAP],
1994, Hiller et al., 1998, Marlowe et al., in press, Marlowe et
al., 1996, Simpson & Friend, 1988). The results are particu-
larly promising for drug courts, which appear to produce
retention rates that are superior to both probationary and
community-based programs (Belenko, 1996).

A number of commentators have surmised that close moniior-
ing of attendance, substance use, and criminal activity, com-
bined with the imposition of increasingly severe sanctions for
successive infractions, are at least partly responsible for the
success of drug courts and similar probation programs (An-
glin et al., 1998; Byrne et al., 1992; Harrell & Cavanagh,
1995, Office of Juvenile Justice and Delinquency Prevention
[OJJIDP], 1995; Taxman, 1998), and indirect evidence q-
pears to support the theory that the severity and certainty of
criminal justice sanctions are inversely related to the likeli-
hood of criminal recidivism (Apospori & Alpert, 1993; Bren-



nan & Mednick, 1994, Piliavin et al.,, 1986). Virtually all
probationary and drug court programs impose a progressive
list of penalties for successive infractions of program rules
(e.g., for each “dirty” urine sample provided, each failed
court appearance, or each subsequent misdemeanor convic-
tion) (Chavaria, 1992; Gonska, 1994). Very few studies,
however, have specifically evaluated graduated sanctions
interventions in a drug court or any other setting.’

To our knowledge, no effort has been made to dismantle a
sanctions program and identify its operative ingredients. And
apart from generic recommendatio ns that sanctions be deliv-
ered quickly, reliably, and with sufficient intensity (Anglin et
al., 1998, Harrell & Cavanagh, 1995; Taxman, 1998), little
information has been garnered on how to design sanctions,
how to tailor sanction schedules to optimize outcomes, or

how to avoid some of the notorious pitfalls of using negative
sanctions in treatment.

Clearly, the body of research on the use of sanctions in drug
courts is extremely limited, and, for reasons that are explored
below, relatively few controlled studies of punishment or
negative reinforcement have been conducted with noninstitu-
tionalized adults. In addition, legal restrictions on conducting
research among inmates (Myerson et al., 1991) make it diffi-
cult to gather direct evidence from correctional samples.

Much of the basic behavioral research that has been con-
ducted in this area has taken place in the animal laboratory
or in institutionalized settings for mentally ill or develo pmen-
tally delayed persons. The circumstances and contexts of
these studies were obviously quite different from the drug
court environment. However, the basic behavioral principles

IPreliminary data are available from the D.C. Superior Court Drug Inter-
vention Program (Harrell & Cavanagh, 1995), which suggest that clients
can be readily recruited into a sanctions condition, and that they may in fact
perform significantly better than clients in a traditional counseling setting
in terms of retention and urinalysis-~confirmed abstinence. These promising
findings must still be confirmed in a randomized trial on a larger sample of
offenders,
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that have emerged from this research appear to apply across
a variety of settings and species (Griffiths et al., 1980).

Based on the body of research that is available, several rec-
ommendations can be made on the use of graduated sanctions
in drug court programs. We present those recommendations

here as we review basic behavioral research on the effects of
punishment and negative reinforcement for predicting and
controlling behavior.

PUNISHMENT AND NEGATIVE REINFORCEMENT RESEARCH:

REVIEW & RECOMMENDATIONS

The terms “punishment” and “negative reinforcement” q-
pear often in the review that follows. As defined in behavioral
research, they refer to the specific effect(s) of a sanction on

behavior, and not to the nature of the sanction itself. In the

strictest sense, “punishment” is defined as any consequence
of a specific behavior that reduces the likelihood that the be-
havior will be repeated, or repeated at the same rate, in the

Sfuture (Azrin & Holz, 1966; Martin & Pear, 1992). For ex-
ample, a person is imprisoned for the crime of using drugs.

Upon his release he stops using drugs. In this instance, im-
prisonment has functioned as a “punishment” for drug use.
If, however, a second person is imprisoned for the crime of
using drugs, but continues to use them afier her release, then

the imprisonment has not functioned as a punishment for
drug use, regardless of how it was intended.

“Negative reinforcement” is dfined as the removal of a
sanction contingent on a target behavior, which has the effect
of increasing that behavior (Sidman, 1966). Suppose a third
person is imprisoned for the same crime. This inmate receives
progressive reductions in her sentence as she completes vari-
ous stages of a treatment program. The reduction in her sen-
tence constitutes “negative reinforcement” because the -
duction increased the target behavior of treatment compk-
tion.



SANCTIONS NEED NOT BE PAINFUL, HUMILIATING, OR
INJURIOUS.

[2] Early researchers on punishment and negative reinforce-
ment tended to employ aversive sanctions, such as electric

shocks, seclusion, or physical restraint. Understandably, this

approach precipitated a strong public and professional back-
lash, and the study of punishment fell into disrepute among
most behavioral researchers and practitioners.

In general, it is necessary to search the literature of the
1950s or 1960s in order to uncover primary resources and
empirical studies of punishment. By the 1970s, punishment
had almost disappeared as an area of inquiry in psychologi-
cal research, and most of today’s clinical textbooks simply

review the most common negative side effects of punishment,

and then conclude that positive reinforcement (rewarding
desirable behavior) is far preferable for changing behavior

(Martin & Pear, 1992; Goldfried & Davidson, 1976, Hall,

1975). The adage that “one can catch more flies with sugar
than with vinegar” aptly summarizes much of contemporary

psychological thought about punishment.

Remembering that “punishment” simply refers to a method of
curtailing undesirable behavior, and that “negative rein-
Jorcement” refers to a method of enhancing desirable behav-
ior, we can see that it is quite possible to engage in a scien-
tific study of these phenomena without being sadistic or au-
thoritarian. In fact, the wanton or excessive infliction of pain
is inconsistent with the goals of punishment or negative rei-
Jorcement. If one’s purpose is to predict and control the be-
havior of others, then orderly, modulated responses to their
actions are required. The infliction of pain or discomfort on a
person without regard to his or her ability to respond is -
likely to render that person predictable or controllable.

Rather, this kind of treatment tends to make a person behave

in unpredic table and unmanageable ways.



SANCTIONS ARE IN THE EYES OF THE BEHAVER.

[3] Not all punishments are painful, and not all painful events
are punishing. Certainly, parents and teachers understand

that scolding or spanking does not necessarily decrease a

child’s inappropriate behavior. Indeed, some children find it
rewarding; they are gratified that someone is finally paying
attention to them. For many children and adults, ridicule or

rebuke is preferable to being ignored.

At the extreme, some individuals find physical restraint or the
infliction of pain to be rewarding. For instance, certain sub-
cultures view physical pain or incarceration as a “baptism of
fire” or a “badge of honor.” To the amazement of the public,

policymakers, and even some corrections officials, prestige

and camaraderie can be unexpected rewards of what was

intended to be punishment (Marlowe etal., in press; Skolnick,

1990).

The efficacy of a particular intended punishment is deter-
mined in large part by a subject’s personal history and life

circumstances. In one study, impoverished inmates ranked a

85,000 fine as being more aversive than three years of proba-
tion or six months in jail (Petersilia & Deschenes, 1994). It is
not likely that middleclass defendants would agree. Asked

how they would rank various intervals of intensive probation

(one, three, and five years) against equivalent periods of jail
time, many inmates in the same study group either expressed
a preference for the jail time or ranked the two options
equally. These individuals viewed intensive probation as be-
ing more confining or more demanding than jail. Married

and employed inmates, however, preferred probation to -
carceration (Crouch, 1993). Apparently, these inmates with

meaningful ties to the community are willing to be subjected
to stringent supervision in exchange for the opportunity to

retain those ties to the community that they have established.

It is unclear whether these rankings reflect the actual effects

that these sanctions would hive on inmate behavior; how-
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ever, the results suggest that one type of sanction might not
be equally effective for all offenders.

Just as intended punishment might operate as a reward, in-
tended rewards could inadvertently operate as punishment
(Torres, 1996a), and it is safe to say that a person’s previous
life experiences affect how he or she interprets or reacts to
either punishment or reward. For example, in many drug
treatment programs, drug-free urine specimens can be «-
changed for clinic privileges, reduced attendance require-
ments, payment vouchers, or take-home doses of methadone.
The objective here is to reward desirable behavior rather
than to punish undesirable behavior. The drawback is that
some clients may react to a missed opportunity to earn a
positive privilege as though it were a negative sanction, and
the unanticipated outcome could be an outburst or a desire to
flee treatment.

SANCTIONS MUST BE OF S UFFICIENT INTENSITY,

Studies have consistently demonstrated an orderly relation-
ship between the intensity of a negative sanction and its ¢f-
fects on the undesired behavior. Take, for example, this illu s-
tration of punishment: A mouse is trained to press a bar lever
to obtain food. The frequency of bar pressing can subse-
quently be reduced by shocking the mouse each time it
presses the lever, and precisely how much the bar-pressing
rate will decline is directly proportional to the strength of the
electric shock (Azrin & Holz, 1966). At some level of inten-
sity, the bar pressing ceases altogether afier only one or two
learning mrials.

The implications of this finding, however, are not as straight-
Jorward as one might think. Subjected to punishment at low to
moderate intensities, both animals and human beings can
become habituated (accustomed) to being punished, resulting
in their being able to withstand unusually high levels of pun-
ishment, If a mouse were to be subjected to gradually h-
creasing intensities of electric shock, it would continue 1o
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press the bar-lever beyond intensities that would completely
deter other mice (Azrin et al., 1963).

By analogy, recidivist offenders could become habituated to
threats from the criminal justice system, and cease to be de-
terred by even long periods of incarceration. Indeed they may
tend to minimize the seriousness of prison in comparison to
other sanctions (McClelland & Alpert, 1985). For some indi-
viduals, each instance of incarceration may actually increase
the likelihood of future incarcerations. Criminologists tend to
attribute this phenomenon to the socialization of youthful of-
fenders into an antisocial milieu, or to the fact that the bru-
tality of prison begets brutality by inmates, a theory that are
not necessarily incompatible with the habituation theory.
Numerous factors undoubtedly conspire in certain cases to
make prison a substantially less effective sanction than might
be anticipated.

[4] The findings on habituation have important implications
Jor the use of graduated sanctions in drug courts. Virtually
all probationary and drug court programs impose graduated
sanctions (Chavaria, 1992; Gonska, 1994), and the implica-
tions of habituation must be taken into account when develop-
ing a graduated sanction plan that can last the life of a
treatment program. Every time we meet an infraction with a
light sanction, we run the risk of habituating the offender to
the next level of sanction. This is not to say that graduated
sanctions are contraindicated. Rather, it suggests that build-
ing up the intensity of sanctions slowly could be counterpro-
ductive, generally speaking, early sanctions should exceed a
meaningful threshold of intensity. For the first infraction or
two, a stern warning and a fairly moderate sanction might be
in order (e.g., a requirement to spend several hours or sev-
eral days observing court sessions). In the very early stages
of treatment, the most pressing issue may be to demonstrate
that infractions can be detected and will be acted upon. How-
ever, a pattern of relatively weak sanctions can serve as an
invitation to test the limits and engage in further misconduct.
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As a defendant becomes increasingly accustomed to criminal
Justice sanctions, it will become necessary for the judge to
“up the ante” in order to continue to control the defendant’s
conduct. At some point, however, a sanction “ceiling” will be
reached, after which further escalation would be impractical
or a violation of Eighth Amendment or Due Process require-
ments. Premature exhaustion of the court’s arsenal of sanc-
tions leaves a judge little recourse beyond returning the de-
fendant to criminal court to face disposition of the original
charges. Devising a set of intermediate sanctions that have
sufficient “sting” and yet are practical to implement calls for
substantial ingenuity. Too slow to escalate, and the defendant
could become habituated to punishment; too quick, and the
Jjudge runs the risk of exhausting his or her options. The ideal
mid-tier sanction is easily managed, lends itself to further
escalation, and foreshadows to the defendant what might be
involved in stronger sanctions. An example would be several
days in residential detention or jail. Such a sanction would
presumably lend itself to reasonable implementation by the
court, should not unduly burden the jail system, and would
strongly hint at things to come if the defendant fails to modify

his or her behavior. ’
SANCTIONS SHOULD BED ELIVERED FOR EVERY IN-
FRACTION.

Just as important as the intensity of punishment is the regu-
larity with which it is delivered. In behavior analysis, this is
referred to as the schedule of reinforcement. In a “continuous
fixed ratio” (FRI) schedule, sanctions are delivered for every
infraction. “Intermittent” FR schedules can also be estab-
lished; a sanction would be delivered for every second infrac-
tion on an FR2 schedule, for every third infraction on an FR3
schedule, and so on. Sanctions can also be delivered on a
“fixed interval” (FI) schedule, in which a sanction is deliv-
ered for an infraction occurring after a fixed time. For exam-
ple, a sanction might be delivered for the first infraction that
occurs after Wednesday.
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As borne out by behavioral research outcomes, the smaller
the ratio of punishment to infractions, the more consistent
and enduring is the suppression of the undesired behavior
(Azrin & Holz, 1966). Put simply, FRI schedules are the most
effective. htermittent or FI schedules can work, but more
time and more learning trials will be required. For instance,
a mouse on an FR3 schedule will not be shocked afier press-
ing a bar the first two times, but will be shocked the third
time it presses the bar. This is apt to stretch the time and the
number of trials it will take the mouse to stop pressing the
bar. Add to this the fact that the mouse will continue to re-
ceive food pellets for pressing the bar, which will reinforce
the mouse’s tendency to press the bar. The lapse in punish-
ment, in combination with continued reward derived from the
Jood, will make it more difficult to suppress the bar pressing
in the future.

By analogy, a person who is punished for using drugs one
time but not the next time is less likely to suppress drug-
taking behavior in the future than another person who is pun-
ished for every infraction. Further, like the mouse with its
Jood, the drug user receives the reward of drug use without
an accompanying punishment. Finally, the drug user is apt o
perceive a “hole” in the system to be exploited in the future.
Few programs set out to deliver punishment on an intermit-
tent or FI schedule, but most wind up doing so without know-
ing it. A well-intended effort to give a defendant “one more
chance” might have the unintended effect of switching the
defendant to an intermittent (FR2) schedule. The matter be-
comes more complicated if the timing of punishment varies
over the course of treatment. For example, in a court with a
revolving docket, a defendant night appear before different
Jjudges on a predictable schedule over the course of a month.
If the sitting judge during the first and third weeks of the
month is strict and a lenient judge takes the bench during the
second and fourth weeks, the uniniended effect may be to
place the defendant on an FI schedule. In effect, the defen-
dant would be punished for the first infraction after two



weeks. Alternatively, the defendant might effectively be

placed on an FRI schedule by the strict judge and on an in-
termittent schedule (e.g., FR2 or FR3) by the lenient judge. In

effect, the defendant learns that the first judge will punish him

or her for every infraction, while the second judge imposes

punishment only for every second or third infraction. This

arrangement is kkely to lead to “anticipatory suppression”

(Skinner, 1953) of drug use during the first and third weeks of
the month, with more frequent drug use during the remaining
weeks.

SANCTIONS SHOULD BEDELIVERED IMMEDIATELY.

To have the greatest chance of reducing undesirable behav-
ior, sanctions should be delivered as quickly as practicable

afier an infraction occurs. In laboratory settings, intervals of
Just one hour have been demonstrated to decrease a sanc-
tion’s efficacy (Azrin, 1956). A long delay could negak the

impact of the sanction entirely, or it could bring about only

temporary change. The impact of a sanction is strongest
when it is delivered immediately afier an infraction. When a

sanction is delayed, many new behaviors will fall in between

the violation and the sanction. In this case, the sanction might
be inadvertently paired with behavior that is desirable, or at
least not undesirable. For example, a defendant lapses to

drug use on Monday, but remains drug-free and attends all
scheduled treatment appointments for the remainder of the

week. If the judge imposes a sanction on Friday, it could act
to punish the defendant’s abstinence. At a minimum, the delay
could complicate matters. If the judge praises the defendant
for his or her abstinence from Tuesday through Friday and
subsequently imposes a sanction for Monday’s lapse, the
praise might ring hollow.

UNDESIRABLE BEHAVIOR MUST BERELIABLY DE-

TECTED.,

Failure to uncover an infraction is, in behavioral terms, func-
tionally equivalent to putting the individual on an intermittent



schedule. It also lowers the credibility of the detection system,
effectively inviting future efforts to test its limits (Torres,
1996b).

Programs that perform urinalyses on a regular weekly or bi-
weekly schedule risk placing their clients on an intermittent
schedule, and precipitating anticipatory suppression of drug
use only on the days immediately preceding the tests. For this
reason, many community-based treatment programs conduct
urine testing on a random monthly or bi-weekly chedule.
Clients in these programs can expect to be tested two, three,

or four times per month, but they have no advance notice of
the specific days on which testing will occur. In theory at

least, the fear of detection remains constant throughout the

month. '

Random testing may keep some clients clean, but it invites

others to “play the odds.” Many commonly abused sub-
stances remain detectable in urine for less than 48 to 72

hours (Gilman et al., 1990). If testing occurs twice a month,

the window of detection is thus typically less than six days, so
the odds favor undetected use for 24 days out of a 30-day
month. Factor into this equation the fact that testing rarely

occurs on a weekend (which tend to be high drug-use days)

and a drug user can lapse on a Friday evening with a rea-
sonable chance of delivering a “clean” urine specimen on

Monday morning. Now, factor in the low odds of a test aciu-
ally being called on that particular Monday, and the chance

of detection becomes negligible. Finally, note that tests are
typically spaced at least several days apart from each other,

so each test effectively signals a period of respite from detec-
tion.

Ideally, testing should be performed at least two to three

times per week. Frequent testing may not close the window of
opportunity for undetected drug use completely, but the open-
ing will become quite small, increasing the chances of detec-
tion. In addition, frequent testing will facilitate the immediate
levying of sanctions, eliminating the possibility of inadver-
tently establishing an intermittent or FI schedule.

xii



The accuracy of positive urinalysis results can and will be
challenged, but a challenge is seldom cause to delay the im-
position of any but the most severe sanction (e.g., program
expulsion). If follow-up testing does in fact uphold a chal-
lenge, the wrongfully imposed sanction can subsequently be
terminated or compensated, and it is unlikely that a single
instance of undeserved punishment, particularly punishment
of moderate or low intensity, would cause serious or lasting
harm. Failure to reliably detect and implement a sanction, on
the other hand, is quite likely to detract from the efficacy of
the intervention. ‘
It is important to inform clients at the point of their entry into
treatment that they bear the relatively slight risk of false posi-
tives (typically less than 3 percent) from the urine tests. It is
also important to recalibrate drug-testing equipment on a
regular basis to avoid recurrent unreliable results, and to
have independent laboratories validate results by routinely
performing confirmatory analyses of randomly selected
Specimens.

SANCTIONS MUST BE PREDICTABLE AND CONTROLLA-
BLE,

Punishment can only be effective if the individual has both
the ability and the opportunity to respond as desired. An indi-
vidual cannot learn to behave as expected if the demands
placed upon him or her are excessive, or if he or she lacks the
skills required to respond appropriately. Similarly, an indi-
vidual cannot seek to avoid sanctions or even know when to
expect them if he or she is unaware of the behaviors that trig-
ger them.

[5] Unpredictable or uncontrollable sanctions can lead to a
behavioral syndrome known as “learned helplessness”
(Seligman, 1975), in which the person who is punished te-
comes aggressive, withdrawn, or despondent. For instance,
children who are unable to predict when a parent will be-
come angry or displeased with them often present as clingy,
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depressed, or irritable, and out of a sense of futility they may
give up trying to satisfy even basic expectations.

1t is essential to specify clearly what behavior(s) is expected
of a person in order to avoid punishment. Ideally, the e-
pected behavior will be clearly quantified and operational-
ized. A simple instruction to “stay clean” is open to interpre-
tation, as such, the defendant might not be able to predict
what behavior will avoid a sanction. In contrast, a require-
ment that the defendant deliver two clean urine specimens per
week and attend three counseling sessions per week is sub-
stantially more predictable and controllable.

The importance of providing explicit behavioral instructions
cannot be overstated. Clients who do not clearly appreciate
what is expected of them, and what behaviors will avoid the
imposition of punishment, may become complacent or simply
stop trying. Further, substance abusers are notorious for at-
tempting to manipulate ambiguities to their own favor. Clear
behavioral instructions will reduce the likelihood that clients
will evade responsibility by claiming ignorance of the rules.
Strict compliance at the outset may be an unrealistic expecta-
tion, particularly for individuals who experience severe crav-
ings or withdrawal symptoms. Unable to satisfy such expecia-
tions, the individual might be tempted to give up. It may be
preferable to establish a series of graduated, attainable -
pectations that constitute steps toward the desired behavior
(e.g., achieving a percentage reduction in drug use or attend-
ing a specified number of treatments). This is called “shap-
ing.”

Of course, certain conduct, such as violent criminal recidi-
vism or high-risk sexual behaviors, may be too serious or
dangerous to permit gradual approximations. For an individ-
ual who cannot readily suppress such behaviors, it may be
preferable not to rely on punishment after the fact, but rather
to place the individual in a residential environment to prevent
opportunities for acting out.

Shaping is not without other risks. Undesired behavior could
be permitted to continue unabated, and perhaps to continue
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to be rewarded. It is important, therefore, even during the
early stages of shaping, that target behaviors cross some
meaningful threshold of utility. For drug court clients, each
behavioral step should be demonstrably related to the end
goals of abstinence from substance abuse and crime, and
each successive step should bring the client demonstrably
closer to attaining those goals.

SANCTIONS MAY HAVE UNINTENDED SIDE EFFECTS.

Punishment has many iatrogenic (negative, unanticipated)
side effects. When used excessively or inappropriately, it may
precipitate a learned helplessness syndrome, which is coun-
terproductive to the goal of improving behavior. Individuals
who experience excessive, uncontrollable, and/or unpredict-
able sanctions often become irritable, despondent, and iso-
lated, and thus less open to positive behavioral change.
Punishment can also provoke efforts to escape (Sidman,
1966). Indeed, an individual's immediate and understandable
reaction to pain or discomfort is to attempt to flee. The more
uncomfortable the sanction, the more intense the effort 1o es-
cape. It is not surprising, therefore, that individuals enrolled
in treatment programs that rely excessively on sanctions ofien
abscond in large numbers.

Finally, punishment has a noteworthy tendency to have an
impact beyond what was intended (Sidman, 1966, 1959). For
instance, a judge’s intent upon issuing a sanction to a defen-
dant is to help the defendant avoid drugs in the future. Unfor-
tunately, what the defendant may actually learn to avoid is
the judge, or all judges, or all criminal justice authorities.
This is because the judge becomes more associated with the
sanction than the behavior that triggered it. This is especially
common when there is a lag time of several days or weeks
between the infraction and the sanction.

Indeed, the judge is more spatially and temporally connected
to the sanction than is the instance of drug use, which might
have transpired several days or weeks before. Verbal instruc-
tions are frequently employed at this juncture in an effort to



“detach” the judge from the punishment, and to eplicitly
connect the punishment to the defendant’s own behavior. Like
a parent who says, “This hurts me more than it hurts you,” in
an effort to minimize some of the iatrogenic effects of pun-
ishment, a judge can make it clear that the sanction is a result
of the defendant’s own conduct, and that he or she derives no
pleasure from imposing it. The likelihood of success with this
strategy depends on numerous factors, not the least of which
is the judge’s true attitude. Judges who deliver sanctions with
a sense of satisfaction, hostility, or vindictiveness are unlikely
to convince a defendant that this is totally for the defendant’s
own good. In fact, such negative sentiments are more apt to
link the judge to the sanction, or to act as punishment in their
own right, thus increasing the defendant’s efforts to avoid the
Judge.

BEHAVIOR DOES NOT CHANGE BY PUNISHMENT
ALONE

[6] Used in isolation, punishment is not a particularly effec-
tive means of controlling behavior. It can evoke many iatro-
genic responses, among them habituation, efforts to escape,
and despondency. The eventual outcome could be intransi-
gence or unresponsiveness to intervention. When used with
other behavior modification techniques—techniques like ex-
tinction, positive reinforcement, arnd negative reinforce-
ment—punishment can become a much more effective tool
(Azrin & Holz, 1966).

EXTINCTION

“Extinction” refers to a decrease in an undesirable behavior
resulting from a loss of rewards previously associated with
that behavior (Martin & Pear, 1992). Drug use, for instance,
has a number of reinforcing effects, including euphoria, kh-
ship with other substance abusers, and sexual pleasures. A
treatment provider who relies solely on punishment to alter
drug use behavior must compete with these pleasurable re-
wards. It will take a substantial amount or intensity of pun-
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ishment to counteract twenty hours a week of intense eupho-
ria. If, however, other techniques can be employed to con-
strain the individual from experiencing the pleasurable ef-
fects of the drugs, then the drug-taking behavior should de-
cline at a more efficient rate.

Extinction generally occurs when an individual continues to
engage in the target undesirable behavior, but no longer re-
ceives the concomitant positive reinforcement. It follows,
therefore, that an individual who continues to take drugs but
no longer feels their euphoric effects might reasonably be
expected to decrease his or her drug use.’

Contrary o expectations, preventing a person from using
drugs (for instance, by placing him or her in a restrictive
residential setting) does not necessarily lead to extinction.
This is because neither drug taking nor the rewards of drug
taking can occur. Only when drug taking occurs in isolation
Sfrom its rewards can extinction be anticipated.

POSITIVE REINFORC EMENT

Punishment is most likely to be effective in the long run when
it is used in combination with “positive reinforcement” of
behaviors that 1) are fundamentally incompatible with the
undesired behavior; 2) carry their own natural rewards; and
3) are likely to be rewarded in the client’s natural social en-
vironment (Sisson & Azrin, 1989). For instance, eating right,
spending time with one’s family, and holding down a good
Jjob have natural rewards such as improved health, more sat-
isfying family relationships, enhanced income, and the esteem
of others in one’s own social environment. All of these things
are fundamentally incompatible with drug abuse.

Payment vouchers are a good example of positive reinforce-
ment, and one that a number of studies have demonstrated to
have very powerful effects. For instance, payment vouchers
can be awarded for providing drug-free urine samples, and

2 . I .
“Antagonist” medications such as naltrexone, which block the
pleasure-inducing effects of opiates and alcohol, may work, in part, through
an extinction process.
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then used by the recipients to facilitate healthy, drug-
incompatible lifestyles (Higgins et al., 1994, 1991, Kirby et
al., 1998, 1997; Milby et al., 1996, Silverman etal., 1996). In
these studies, the vouchers serve to immediately reward early
abstinence, and thus to “capture” such appropriate behavior.
They are further used to acquire goods and services that
bring the client into contact with natural contingencies in the
environment that reward healthy, adaptive behaviors. For
example, the vouchers might be exchanged for memberships
1o health clubs, movie tickets, or new work or church cloth-
ing, which would support adaptive activities such as health
maintenance, recreation, and gaining employment. Although
animal studies indicate that positive reinforcement and pun-
ishment appear to have synergistic effects (i.e., when used in
combination, each may increase the effects of the other) (Az-
rin & Holz, 1966), to our knowledge positive reinforcement
programs have not been systematically investigated in con-
junction with sanctions for the treatment of substance abus-
ers. Depending on how they are implemented, it is conceiv-
able that one intervention might either improve or detract
Jfrom the utility of the other. It is well documented that sanc-
tion schedules and voucher schedules, when properly admin-
istered and used independently, can produce very large “ef-
fect sizes™ (the statistical representation of the magnitude of
their effects) (Crowley, 1984, 1986; Kirbyet al., 1995). There
is no clear evidence that one intervention is necessarily supe-
rior 1o the other (Stitzer et al., 1986), in theory at least, sanc-
tions and voucher schedules could be implemented in a com-
plementary fashion to achieve maximum benefit.

When punishment and positive reinforcement programs oper-
ale in tandem, it is important to delineate clearly between the
two and to ensure that they are not contingent upon the same
or substantially similar behavior. For instance, a drug court
client might receive positive rewards (e.g., social recognition
or access to improved housing) for attaining specific treait-
ment plan goals. The same client might also receive negative
sanctions (e.g., an increased schedule of court appearances)
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Jor poor attendance or evidence of recent drug use. In gen-
eral, the client should not receive both sanctions for poor
attendance and rewards for good attendance.

As a practical matter, having sanctions and rewards contin-
gent on the same behavior can be confusing, and there is al-
ways the risk that the sanctions and rewards will cancel each
other out. For example, it is conceivable that a client could
keep some appointments and miss others in the same week,
and be issued both sanctions and rewards for the same over-
all course of conduct.

A related issue is whether or not to include a “response cost”
in positive reinforcement schedules. A “response cost” is de-
fined as a loss of rewards that is contingent on undesirable
behavior (Martin & Pear, 1992). For example, a client who
provides a “dirty” urine specimen might lose previously
earned payment vouchers, or a portion of the value of future
vouchers. For all intents and purposes, a response cost func-
tions as punishment. Therefore, employing it as part of a
positive reinforcement schedule may be tantamount to mixing
different schedules (punishment and positive reinforcement)
for the same category of behavior. In addition, a response
cost can undermine the effects of previous rewards, particu-
larly if it sets a client back to “square one.” It could cause a
client to give up on the program.

NEGATIVE REINFORCEMENT

Much of the ambivalence about using sanctions in treatment
stems from the confusion of ‘negative reinforcement” with
punishment. Negative reinforcement is not punishment. Pun-
ishment is defined as any contingency that reduces the likeli-
hood that a behavior will occur in the future. Negative rein-
Jforcement, on the other hand, occurs when the removal of a
stimulus, contingent on a behavior, increases the behavior. In
short, punishment reduces a behavior, negative reinforce-
ment increases a behavior.

“Escape conditioning” and “avoidance conditioning” are
two variations on the negative reinforcement theme. In the
case of escape conditioning, the aversive sanction has d-
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ready been presented, and the individual can terminate the
sanction by engaging in the desired behavior. In avoidance
conditioning, the individual can forestall the sanction by en-
gaging in the desired behavior. A conditional release pro-
gram, in which an inmate can reduce or terminate a prison
sentence by completing treatment, is a prime example of es-
cape conditioning. Pre-trial or pre-sentencing diversion pro-
grams, in which a criminal record or a sentence can be
averted by completing treatment, exemplify avoidance condi-
tioning. Contrary to assumptions, therefore, much of what
transpires in drug courts actually exemplifies negative rein-
Jorcement, and not punishment (Marlowe, in press).
Behavioral theorists tend to link punishment and negative
reinforcement under the same rubric of “aversive condition-
ing” or “coercion,” arguing that they produce the same or
similar negative side effects (Sidman, 1989). Experiments
involving shock conditioning of rodents are often invoked to
support this argument. If a mouse presses a lever to obtain a
Jood pellet, it is a simple matter to reduce the lever-pressing
behavior by shocking the mouse each time it presses the
lever. As stated so far, this is a straightforward example of
punishment. Now, add a chain that the mouse can pull to ter-
minate the shock and this becomes an example of escape
conditioning (because removal of the shock increases the rate
of chain pulling). In this instance, the mouse may begin b
avoid a range of things that have been inadvertently associ-
ated with the shock, such as food, levers, or the experimenter.
The mouse might also exhibit “superstitious” behavior (Ski-
ner, 1948) such as pulling the chain whenever it experiences
any form of pain or discomfort, or it might exhibit other mal-
adaptive reactions such as cowering, social isolation, or ag-
gression. These iatrogenic effects could have disastrous con-
sequences, such as reducing the mouse’s overall level of food
intake, or reducing its engagement in productive activities.

In this paradigm, the mouse is initially punished, and is then
given the opportunity (o terminate the punishment through
escape reinforcement. It should not be surprising that pun-



ishment and negative reinforcement would produce compa-
rable avoidance responses when they are linked to each other
in this manner. But what happens if the initial sanction and
the opportunity for escape are not so intimately tied together?
In drug courts, the judge is rarely responsible for the defen-
dant’s initial arrest or incarceration. Unlike the arresting

officer or the arraignment judge, who are spatially and te m-
porally connected to the original criminal justice sanction,

the drug court judge should be less apt to trigger an avoid-
ance reaction from the defendant. In fact, he or she may be
seen as interceding between the defendant and imprisonment.
By removing the threat of incarceration, contingent upon
success in treatment, the drug court judge might be viewed as
a highly reinforcing or gratifying presence.

Negative reinforcement differs fundamentally from punish-
ment in that it focuses on increasing desirable behavior
rather than on decreasing undesirable behavior. In this
sense, it actually shares more in common with positive rein-
Jorcement than with punishment. And like positive reinforce-
ment, it is most likely to be successful in the long run when it
is used to promote conduct that 1) is fundamentally incom-
patible with drug use; 2) carries its own natural rewards,

and 3) is likely to be rewarded in the client’s natural social
environment. In addition to punishing substance use, there-
fore, drug courts are most likely to be successful if they use
their leverage over defendants to enhance behaviors related
to health maintenance, employment, involvement in family
activities, and adaptive social functioning. For instance,
criminal charges might be held in abeyance contingent on the
defendant’s taking measurable steps toward obtaining a job,
rekindling family relationships, or meeting parenting obliga-
tions. Assuming that such steps are reasonably obtainable by
the client, they are quite likely to compete heavily with sub-
stance abuse, and thus to potentiate the effects of other drug
court interventions.

Although both punishment and negative reinforcement rely to
some degree on negative sanctions for their effects, their



mechanisms of action are fundamentally different. Their
long-term effects also differ. In animal laboratory testing,
avoidance conditioning has been demonstrated to have the
most lasting effects, followed, respectively, by escape condi-
tioning and punishment (Azrin & Holz, 1966; Sidman, 1955).
The reason for this is not entirely understood; however, it
may be related to the frequency of contact between the indi-
vidual and the negative sanctions, and thus to the polential
for habituation. In avoidance conditioning, the individual
may never need to come into contact with the sanction; the
threat of imposition of the sanction may be all that is e-
quired. At most, only one or two sanctions are typically nec-
essary. In escape conditioning, the individual is first exposed
to the negative sanction, and must then learn to behave as
expected in order to terminate it. In the case of punishment,
repeated imposition of sanctions may be required to suppress
the undesirable behavior.

Whatever the reasons for the differences in endurance, the
lesson for drug courts should be apparent: The more the
threat of sanction is realized, and the more the judge focuses
on suppressing “bad” behavior rather than on increasing
“good” behavior, the greater the risk of habituation and ul-
timate treatment failure. The optimum way fo proceed @-
pears to be to hold a realistic threat of serious sanction over
the defendant’s head, and to forestall use of that sanction
contingent on drug-incompatible conduct. In tandem with this
avoidance schedule, “stinging” sanctions should be deliv-
ered, when necessary, to quickly suppress drug-taking and
related behaviors when they first emerge.

THE NEED FOR MORE RESEARCH

[7] Because pumishment and negative reinforcement have
been unnecessarily linked to historic acts of cruelty, they
have received scant research attention in recent years. Re-
course to decades-old data is required to find scientific guid-
ance on how to design and tailor sanctions programs. In con-
trast, the progress of research in terms of identifying the -
erative features of positive reinforcement schedules for the
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treatment of substance abuse has been impressive (Higgins et
al., 1991, 1994; Kirby et al., 1997, 1998; Milby et al., 1996,
Silverman et al., 1996). Comparable efforts are required fo
“tinker” with the various features of sanctions schedules to
make them as effective and as humane as they can be.
More specifically, there is a need for research designed to—
¢ Identify the gptimum rate at which sanctions should
be ratcheted upward in intensity to minimize la-
bituation and avoid ceiling effects.
¢ Determine how negative sanctions might be com-
bined with other behavior modification techniques
(e.g., extinction or positive reinforcement) o maxi-
mize outcomes.
¢ Determine the proper parameters for including re-
sponse costs in positive reinforcement programs.
¢ Identify techniques for reducing learned helpless-
ness, maladaptive escape behaviors, and other
iatrogenic effects of sanctions.
¢ Explore alternative methods for monitoring sub-
stance use and delivering sanctions so as to improve
the detection of infractions and minimize the delay
interval between infractions and their consequences.
Drug courts, in particular, provide a unique and exciting
venue in which to study and rekindle interest in punishment
and negative reinforcement paradigms. The opportunity for
careful scrutiny of clients’ behaviors, coupled with frequent
Jjudicial contacts and the possibility of rapid imposition of
meaningful penalties, provide these behavior modification
techniques, at last, with a “fair trial” in a useful “real
world” context. Because drug courts incorporate due process
and other legal safeguards into their procedures, they should
also present a relatively reduced risk for the kinds of abuses
that sanction paradigms may have invoked in the past.
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Introduction

THE STATE OF DRUG COURT RESEARCH

Moving Beyond ‘Do They Work?’

When the Miami Drug Court opened its doors in 1989, it launched a dramatic shift
in how courts respond to the criminal behavior of drug-addicted defendants. By
combining treatment with close judicial supervision, the drug court model offers a
new alternative to the unproductive and costly cycle of addiction, crime and incar-
ceration. Unlike conventional courts, the success of drug courts is measured not by
how quickly they process cases, how many convictions they produce, or how much
jail time defendants receive; but on achieving tangible impacts—Iless drug use and
crime, gains in employment and education, improved mental and physical health,
and cost savings from diverting offenders away from jail and prison. Their vast
potential has led to a stunning national expansion—over 1,300 drug courts in early
2005, less than 15 years after the Miami program enrolled its first defendant.!

To test their performance, early drug court evaluations primarily focused on the
bottom line: did they work? Most evaluations found that drug courts, while not a
cure-all, produce meaningful reductions in re-offending compared with conventional
prosecution” The combination of favorable results and massive, ongoing efforts to
open new drug courts nationwide has now spawned an urgent set of second-gen-
eration questions focusing less on whether drug courts work and more on how and
for whom, along with how they might work better. These are “action research”
questions. Action research focuses less on evaluating bottom-line success and more
on providing feedback that can improve everyday program quality. Among the top-
ics that drug court action researchers are currently investigating are:

Target population Which categories of participants (e.g., based on drug use and
treatment history, criminal history, charges, socioeconomic variables, mental health,
or other factors) are especially likely to benefit from drug court? Are today's pro-
grams reaching and enrolling the ideal target population?

Program components How important is each component of the drug court model
{e.g., team approach, treatment, case management, judicial supervision, rewards,
and sanctions)? How is each component best administered?

Quality of treatment Which treatment modalities are most appropriate for differ-
ent categories of participants, and are such modalities widely available? How can
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drug courts better monitor the quality of the treatment services on which they
depend?

Drug court retention and graduation How long should drug court participants be

retained in the program in order to benefit from the intervention? What steps can

be taken to improve retention? How important is drug court retention and gradua-
tion in achieving positive long-term outcomes?

The answers to these questions can be used by drug court practitioners to
refine their practices and apply resources more wisely. States engaged in large-
scale institutionalization efforts can incorporate known best practices into
statewide drug court protocols. Indeed, action research may be critical to the long-
term sustainability of drug courts. Without understanding which of the key drug
court components have the greatest impact, and which categories of participants
will benefit most, newer drug courts coping with fewer resources and lacking the
charismatic leadership of early pioneering judges may not know which parts of the
model must be preserved intact—and which can be tinkered with. This may lead
the success of drug courts to slip hand-in-hand with institutionalization.

Although the early 20005 have seen the completion of many valuable studies,
some of the most interesting results have yet to be widely disseminated. This paper
synthesizes some of the more revealing national findings and highlights areas
where we need to know more. Although findings discussed here typically required
extensive data collection and evaluation expertise, drug courts can also do a great
deal on their own, with modest investments in data collection and analysis. A com-
panion paper discusses how local drug courts can start their own action research
program, using simple and easy-to-collect data to answer practical questions about
their volume, participant characteristics, and performance.? This paper provides a
broader context by focusing on general lessons learned.

What do drug court evaluations typically report? In most examples to date, the evalua-
tion found that drug court participants (including both graduates and failures) had
lower recidivism rates than similar defendants prosecuted with conventional meth-
ods. Some evaluations have considered other outcomes, such as drug use, employ-
ment, health care, time spent in jail and prison, or cost savings; but most have exam-
ined effects on recidivism alone—mainly because the availability of official criminal
justice records makes recidivism analyses the easiest and least costly to implement.
As important as it is to know that drug courts reduce recidivism, this is not nearly
enough. The figure on the next page illustrates how little we learn merely from know-
ing that a drug court, in its totality, reduced re-offending. More helpful at this point
would be research telling us which specific drug court components made the greatest
difference in producing successtul outcomes, and which, if any, made no difference.
Perhaps a drug court receiving a positive evaluation would have been equally effective

with a model excluding rewards and sanctions; or excluding case management; or

2
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excluding treatment while relying only on court-based judicial supervision. Or per-
haps the drug court would have produced even better results if certain policies were
administered differently, for example if in-court interactions with the judge were
longer or more probing; or if more effective treatment modalities were used; or if
drug testing was more frequent. Consider just a few of the specific components that
are believed to underlie drug court success (see the third column in the figure):

Early Identification Drug court participants are believed to be most receptive to
change at the “crisis moment” of the arrest (or outset of the case); hence potential
participants should be identified, assessed, and placed in treatment as rapidly as pos-
sible.

Community-Based Treatment Effective substance abuse treatment modalities are
believed to exist that can promote sobriety; hence drug courts should match partici-
pants to appropriate community-based residential or outpatient treatment programs.
However, the “science” of treatment-matching is not very well-developed; there is lit-
tle evidence indicating which treatment interventions work best and with which pop-

ulations.

Legal Coercion Drug court participants are believed to be retained in treatment at
higher rates than those entering voluntarily because drug courts offer concrete legal
incentives to do well-—namely, the prospects of a charge reduction or case dismissal
in the event of graduating and jail or prison in the event of failing.
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Judicial Supervision Through regular status hearings before the drug court judge,
in which the judge engages in direct conversation with the participant about progress
and setbacks, the judge is thought to play an instrumental role in promoting sobriety.

Rewards and Sanctions Drug courts are believed to encourage progress by applying
a continuum of intermediate sanctions and rewards; sanctions are thought to be
most effective when applying principles of certainty (each infraction receives a sanc-
tion), celerity (sanctions are imposed as soon as possible after the infraction occurs),
and severity (sanctions rise in severity in response to repeat infractions and consider
the severity of the behavior).

Team Approach Drug courts are believed to be more effective when the parties (e.g.,
judge, lawyers, and clinical staff) curtail the adversarial process and work together to
figure out what will best promote the recovery of each participant.

Official drug court publications and everyday practitioners hold all of these com-
ponents to be important, but are any backed by evidence? This paper considers what
we know now concerning: (1) whether drug courts work, (2) how the work, and (3) for
whom. The first question, while the most researched, is covered only briefly, given
this paper’s focus on probing deeper to what lies behind the more widely known find-
ings. Nearly all results presented here pertain exclusively to adult drug courts, since
research is only beginning to emerge on the family and juvenile drug court models.

Before tackling the more challenging questions of how and for whom drug courts
work, what does the literature show concerning their overall success? (See fourth col-
umn of the figure.) It is worth noting here that much of the literature to date has
been plagued by methodological issues necessitating the careful interpretation of
many drug court studies. For instance, in a review of the literature, Steven Belenko
points to a lack of precision in defining data sources, timeframes, and measures as
well as data quality issues and missing data in many studies.® Additionally, several
studies have relied on inappropriate comparison groups (e.g., drug court graduates
compared to drug court failures; drug court participants compared to those who were
found ineligible for the program) or have used no comparison group.

1. Treatment Retention Drug court retention rates far exceed those for the general treat-
ment population.

Retention is a key measure of program success. A one-year retention rate, for
example, indicates the percentage of participants who, exactly one year after entering
drug court, had either graduated or remained active in the drug court program.
Earlier research finds that longer retention not only indicates success in treatment
but also predicts continued future success in the form of lower post-treatment drug
use and criminal offending’
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Drug courts have been consistently found to produce higher retention rates than
community-based treatment programs accepting a combination of voluntary and
courtmandated treatment participants.® This is believed to be due in part to the legal
pressure entailed by the threat of incarceration drug court participants face in the
event of failure; several studies confirm that legal coercion is a sizable force improy-
ing both short-term and long-term treatment outcomes.’

As for hard numbers, one review estimates that drug courts nationwide have an
average one-year retention rate of 6o percent.® A study of 11 New York State drug
courts found a slightly higher median one-year retention rate of 66 percent; and esti-
mated graduation rates exceeded 50 percent in eight of 11 sites.? On the other hand,
a study of four “mentor” drug courts in other states reported an average graduation
rate of only about one-third."* Nevertheless, every one of these estimates improves
considerably upon those obtained at community-based treatment programs, whete
many participants enter voluntarily—without the pressure of a court mandate.
Nationwide, approximately half of those enrolling in outpatient treatment are
retained for less than three months.” Since attrition always increases over time, one-
year retention rates across these same programs would presumably drop much lower.
Indeed, focusing on therapeutic communities {involving residential treatment), one
study reports one-year rates ranging from just 10-30 percent, lower than even the
very worst performing drug courts.” So drug courts have clearly achieved success in
keeping addicted persons in treatment for longer than other treatment models.

2. Recidivism  Adult drug courts significantly reduce recidivism, although the level of
impact varies over time and by court.

In their comprehensive review, David Wilson and colleagues reported that 37 of
42 studies found lower recidivism rates among drug court participants than “compar-
ison groups” composed of similar but non-participating defendants. Most of the stud-
ies defined recidivism as re-arrests, some as re-convictions. The average effect size
was approximately 13 percentage points.” Other literature reviews that considered
tewer total drug court evaluations, mainly by eliminating ones with particularly weak
methodologies, still reported lower recidivism rates among drug court participants
than comparison group defendants in nearly all sites.

An important caveat to these results is that most studies only examined recidivism
over a brief time frame, usually coinciding with the in-program period of active drug
court participation. Only a handful extended the measurement period beyond two
years after program intake. A study of the Baltimore City Treatment Court, which
used a strong research design where defendants were randomly assigned either to
the drug court or conventional case processing, tracked defendants over a third year
and found sustained differences, with a recidivism rate that was 10 percent lower for
drug court participants than the comparison group.” Several studies have been able
to isolate recidivism over a post-program period after drug court participation has
ended (i.e., after the date of graduation or failure/release from incarceration). A study
of six New York State drug courts, for example, reported consistent recidivism reduc-
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tions over a one-year period after graduation or failure—an average 31 percent reduc-
tion in relation to the comparison group during a comparable one-year post-disposi-
tion period. When focusing on graduates alone, the impact is truly staggering—an
average 771 percent reduction across the same six sites. On the other hand, drug court
failures were as or more likely as comparison group defendants to re-offend. This
means the benefits of the drug court accrue primarily to those who successfully com-
plete; therefore, to have a substantial net impact when averaged across all partici-
pants, graduating a significant percentage may be extremely important.

Overall, qualifications concerning methodology and measurement periods
notwithstanding, results to date offer strong support for drug courts. Indeed, the U.S.
Government Accountability Office (GAO) concluded definitively in its 2005 report
that adult drug courts succeed in reducing recidivism.”

3.Drug Use  Studies show varying levels of continued drug use among drug court partici-
pants. Many comparison groups are not tested for drug use.

Few studies directly measure reductions in drug use, primarily due to the inher-
ent difficulties in locating both drug court participants and comparison group mem-
bers for follow-up interviews and urinalysis testing. In one study, participants in
Maricopa County, Arizona were found less likely than defendants randomly assigned
to a regular probation group to test positive for heroin or cocaine one-year afler pro-
gram entry; however participants were found more likely to test positive for marijua-
na.® Two other studies found that drug court participants were significantly less like-
ly than comparison group defendants to use several illegal substances after a short
follow-up period.” The GAO aptly concluded that results are limited and mixed

when it comes to effects on drug use.

4. Other Rehabilitative Outcomes Virtually no studies measure other outcomes such as
employment, welfare dependence, and mental or physical health. Some evidence suggests
that drug courts may produce modest gains in these areas.

Studies of the Baltimore City and Brooklyn drug courts detected few significant
social and economic impacts, such as reductions in family, psychiatric, medical, or
employment problems. However, where differences were evident, the tendency was
for drug court participants to show modest relative improvement on these types of
measures. Clearly, more research is needed here.

5. Cost Savings While few studies measure cost impacts, nearly all of the available evi-
dence demonstrates that drug courts save money over the long-term.

Most studies considering cost savings have focused on savings to the criminal jus-
tice system {e.g., courts, corrections, probation, or prosecutors). These savings are the
easiest to quantify but not necessarily the largest, as compared with others, such as
reduced taxpayer-funded health care costs and emergency room visits, reduced
dependence on public assistance, and savings to the community through reduced vic-
timization costs. According to two recent reviews of the literature, nearly all complet-
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ed cost studies show significant net savings.>® Of the completed studies, the most
noteworthy are two statewide evaluations of drug courts in Washington and
California. The Washington State study found savings of $3,892 per drug court par-
ticipant; or savings of about $1.74 for every dollar invested.* The California study
reported average yearly savings of $2,000 per participant, though results varied wide-
ly across six separate drug court sites. Two California sites produced per participant
savings in excess of $15,000 while, on the other end of the spectrum, one produced
net costs of just over $9,000 (this was the only site that failed to save money on
net).”* Since many of the savings stem from reductions in recidivism (the savings
arise because justice system agencies do not have to deal with future cases), drug
courts that achieve larger reductions in recidivism will naturally produce larger cost
savings. Further, since recidivism-related savings accrue in the long-term, one should
acknowledge that the immediate up-front costs to the court system of running a drug
court generally exceed those of conventional case processing. Other justice system
agencies, such as the District Attorney’s Office, the defense bar, or corrections may
see more immediate cost efficiencies, particularly in those drug courts managing to
reduce incarceration time on the initial drug court case. Still, it is clear that drug
courts do not always produce a short-term budgetary payoff and should rather be
viewed as an investment in the future.

6. Reduced Use of Incarceration  As an alternative to incarceration, drug courts typicaily
aspire to reduce the time that defendants spend in jail or prison. Limited data indicates that
this happens to some degree, but not always.

Some drug court critics argue that, due to the lengthy jail or prison sentences
commonly imposed on drug court failures, when considering all drug court partici-
pants together, they face more severe criminal justice sanctions on average than con-
ventional prosecution.” Indeed, the study of the Baltimore drug court found that
while participants spent fewer days than the comparison group in jail due to their
sentence, they spent substantially more time in jail due to intermediate sanctions for
noncompliant behavior. Therefore, when all time was considered, the total number of
days that drug court participants spent incarcerated was only slightly lower than for
the comparison group.™ In the New York State study, drug court participants in
three of six sites averaged significantly fewer days incarcerated than the comparison
group on the initial case; but participants in one court spent significantly more time
incarcerated and in the final two sites, there was not a significant difference in either
direction.” (Of course, since drug courts reduce recidivism, it is likely that if includ-
ing incarceration time served as a result of new offenses, most drug courts would
ultimately achieve reductions in net jail or prison time.)

Further breaking down the results in the New York study, it bears emphasizing
that drug court graduates were never incarcerated as part of their final sentence;
therefore, graduates gained the full benefit of the alternative to incarceration opportu-
nity. On the other hand, in four of six New York sites, drug court failures averaged
significantly longer sentences than the comparison group. This again underscores
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the critical role of drug court graduation determining whether or not participants will
benefit from the intervention.

Here the evidence is more limited. The third column of the figure included above
identifies 12 drug court components, of which notable evidence exists bearing on
seven.

1. Early \dentification Those drug court participants who are identified and begin treat-
ment quickly are more successful than those whose entry into a community-based treatment
program is delayed.

A growing body of research suggests that immediate engagement is critical.
Participants engaged early in the drug court process, often measured by whether a
participant actually begins attending treatment within the first 30 days after formally
agreeing to enter a drug court, are more likely to be retained and to have successful
long-term outcomes.*® Implication: Drug courts should strive to implement formal,
streamlined intake procedures that can move potential participants rapidly from
screening and assessment to formalization of participant status to placement in a
suitable community-based treatment program. Where treatment slots are difficult to
locate, or systematic delays in case processing cannot be overcome, this may hinder a
drug court’s effectiveness. To compensate, strategies such as holding pre-placement
groups onsite at the drug court may help to keep participants engaged while they wait
for a community-based treatment slot to become available.

2.Treatment Some contend that treatment per se does not contribute to the overall effec-
tiveness of drug courts and that, instead, judicial supervision makes the greatest difference.
Contrary to this position, evidence indicates that treatment can make a difference; but little
is known about the relative impact of different treatment modalities; or about which modal-
ities are most appropriate for different categories of participants.

In the drug court wotld, while it may be sacrilege to label treatment as irrelevant,
Mark Kleiman believes that the limited scope and duration of the drug court coupled
with high costs ultimately restrict the potential impact of thig intervention. Therefore,
in the interest of achieving the most comprehensive impacts, Kleiman argues that
the drug court model could be replaced with a bare-bones approach requiring sub-
stance abstinence reinforced through drug screening and guaranteed sanctions for
noncompliant behavior—but excluding a requirement of attendance in community-
based treatment.” Others respond that treatment itself is essential. Many studies
(though not specifically of drug court participants) confirm that more time in treat-
ment leads to more positive post-treatiment outcomes on measures such as drug use,
criminal activity, and employment.” The Baltimore drug court study confirms that
participants who completed more total days in treatment reported less illegal drug
use than others three years after program entry.*

While the literature confirms that treatrment is important, it is unclear whether
drug courts use the most effective treatment modalities and programs. What is
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known is that practices vary widely. For example, across 11 New York State drug
courts, the percentage of participants initially referred to a residential treatment pro-
gram ranged from 1 percent to 53 percent.” In part, this variation reflects the desire
of some drug courts to keep participants in the community, rather than sending
them to a residential facility.

Not only do practices between courts vary; information concerning “best practices”
is limited. For example:

- What modality is most appropriate for different categories of participants (e.g.,
severely addicted heroin users, young marijuana users, or addicted women with
children)?

How much treatment is ideal—and do drug courts that require treatment stays
well in excess of one year encounter a point of diminishing returns? (In recent
years, several drug court researchers, including one of this article’s coauthors,
have suggested that it may be counterproductive to keep participants enrolled for
too long before allowing them to graduate.)

« Within each basic type of modality (e.g., residential, short-term rehabilitation, or
outpatient), are quality treatment services available? Are treatment providers using
methods found to be therapeutically effective? How can drug court staff assess the
quality of available treatment?

» Do variations in treatment program quality tangibly affect participant outcomes?

From a comprehensive review of the treatment literature, Faye Taxman synthe-
sizes existing treatment knowledge and recommends certain specific practices (e.g.,
cognitive behavioral approaches, matching defendants to appropriate programs, and
clinical assessments) as crucial to successful outcomes?” At the same time, Taxman
laments that treatment programs serving drug court participants tend to spend rela-
tively little time—less than 20 percent in one study—addressing clinical issues with
an approach known to be effective.”* Several other researchers participating in a
recent roundtable discussion echoed concerns that programs available to drug courts
did not generally use the most effective of available modalities.® And drug court par-
ticipants themselves criticized the quality of their treatment in several recent focus
groups.* While it is debatable how much control drug courts can actually exert over
treatment administered in community-based programs, these findings at least raise
concerns about whether drug court effectiveness might be greater if the average qual-
ity of treatment was improved.

3. Legal Coercion Legal coercion can increase the incentive for drug court participants to
succeed.

As discussed previously, part of the success of drug courts in retaining partici-
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pants is believed to stem from the legal coercion entailed by the threat of incarcera-
tion for failing. Further, some evidence indicates that added amounts of legal coer-
cion within drug courts can produce incrementally better outcomes. For instance,
presumably because of the added leverage that results when participants are required
to plead guilty in advance of participation, drug courts using “post-plea” as opposed
to “pre-plea” models may be more effective. One study of a courtmandated treatment
program {not a drug court per se) confirmed that the program’s one-year retention
rate rose by 10 percent (64 percent to 74 percent) after switching from a pre-plea to
post-plea model.” Also, comparing different post-plea situations, a study of the
Brooklyn Treatment Court found that participants facing a progressively longer jail or
prison sentence in the event of failing were increasingly likely to become engaged in
treatment.*® However, the recent statewide study in New York found less strongly
supportive evidence for this relationship across a range of drug courts, and the
Baltimore study did not confirm this relationship at all.” A study of the Las Vegas
drug court similarly found that clients entering the drug court post-plea performed
worse than pre-plea clients, but the authors believed this may be due to a higher risk
clientele entering the court post-plea.’® Thus while the coercive aspects common to
all drug courts are effective when compared with voluntary treatment, further
research is needed to clarify under what conditions extra levels of coercion produce
added value in terms of additional improvements in participant outcomes.

In this regard, the work of Doug Young and Steven Belenko is highly suggestive.
In one study, they found that treatiment retention rates varied as a direct result of
variation on four distinct legal coercion dimensions: (1) information (degree to which
program rules and consequences of noncompliance were clearly communicated to
participants); (2) monitoring (degree to which compliance was closely monitored
through regular progress reports to the court and other means); (3) enforcement
(degree to which noncompliant participants could expect to be rapidly caught,
brought back to court, and face consistent consequences); and (4) severity (length of
the resulting jail or prison sentence or other consequence). Further, this research
suggests that legal coercion becomes more effective when coupled with clear commu-
nications by justice system authorities that reinforce participants’ impression that
failure will elicit adverse consequences. This reinforcement creates a perception of
coercion, which in turn mediates the relationship between the court’s abjective man-
date on one hand and the resulting compliance outcomes on the other. For example,
the dimension of “severity” is not measured merely by the objective facts of what will
happen if participants fail but by participant perceptions of how much jail or prison
time or what other consequence they will face. Implication: Drug courts should con-
vey clearly, frequently, and specifically to participants exactly what will happen if they
graduate (case dismissal or other legal benefit) and what will happen if they fail (how
much jail ime they will have to serve); and should convey the nature of the court’s
menitoring and enforcement efforts to detect and address noncompliance.’
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4. Judicial Supervision Ongoing judicial supervision by the drug court judge works with
“high-risk” drug court participants.

Research suggests that judicial status hearings——especially ones that include posi-
tive feedback from the judge and that focus on “high-risk” participants—can be effec-
tive. A series of random assignment studies found that drug court participants diag-
nosed as having antisocial personality disorder and/or having previously failed a drug
treatment program did significantly better when required to appear biweekly before
the drug court judge. On the other hand, “low-risk” participants who did not have
these characteristics did either similarly or worse across different drug court sites
when monitored biweekly.** Implication: Scarce judicial supervision resources are
best targeted to “high risk” participants.

Since participants who do attend status hearings often develop a relationship with
the judge, some research has found that it can be damaging when one judge replaces
another. A study of the Portland drug court reported declining treatment attendance
after it switched from a single, dedicated judge to a judicial rotation system involving
frequent changes in the presiding judge. Likewise, the study found that participants
appearing before a single judge were less likely to be terminated unfavorably from
the drug court program than participants appearing before multiple judges in the
course of their participation.”

Concerning the content of effective status hearings, a Broward County, Florida
study found that in general, supportive comments by judges resulted in fewer subse-
quent positive drug screens, while adverse comments had the opposite effect* And
further confirming the importance of positive feedback, interviews with participants
in two different drug courts using the same scales both found that participants rated
“praise from the judge” and “direct interaction with the judge” as among the most
useful drug court components.#* Similarly, participants offering feedback in two sep-
arate focus group studies spanning nine drug court sites consistently underlined the
motivating role of praise and approval from the judge.** By contrast, the overriding
prevalence of negative and stigmatizing judicial feedback was held largely responsible
for the negative evaluation results (higher rates of re-offending among participants
than the comparison group) in one study of the Las Vegas drug court.#

5.Rewards Rewards appear effective when they are tangible and applied frequently
throughout the drug court participation process; but the literature is limited.

As noted above, several studies cite the importance of positive judicial feedback.
Whether more tangible rewards such as tokens, journals, or gift certificates matter is,
however, a different question. Classic behavioral modification techniques of course
recommend the liberal use of rewards. Yet, only one study tests the impact of rewards
in drug courts with a rigorous research design. For this reason, caution is still
advised before making strong assumptions about the degree to which rewards make
a difference. In the one completed study, Doug Marlowe and his colleagues randomly
assigned participants in one drug court to one of three rewards schedules:
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Standard rewards: hat or candle after three months of compliance; reduced commu-

nity service after six months; reduced drug testing after seven; reduced treatment
requirements after eight; reduced judicial status hearings after 10; and reduced
homework assignments after 11.

Enhanced graduated rewards: gift certificates after each additional month of compli-

ance (i.e., 12 total certificates) that begin at $5 after month one and grow to $60 after
month 12.

Enhanced thinning rewards: gift certificates of $30 after months one, two, and three

of compliance; $50 after month five; $75 after month nine; and $125 after month 12.

Within one year of the random assignment, the graduation rate and Phase Four
completion rate (the drug court used four phases) were significantly higher for partic-
ipants on the two “enhanced” schedules than for participants on the “standard”
schedule. In particular, 55 percent and Go percent respectively of participants on the
two enhanced scheduled had at least completed Phase Four by the one-year mark, but
only 26 percent of those on the standard schedule had done so.*® Implication: Based
on this study, rewards are effective, but not in the way they are traditionally imple-
mented in drug courts; instead, participants respond better when the rewards have
tangible value, are administered more frequently throughout participation, and are

administered in escalating quantities.

6. Sanctions Drug court sanctions appear effective when applied consistently and fairly;
but the literature is limited.

Following classic behavior modification principles, sanctions and rewards have
always been core components of the drug court model. In one study of the
Washington, D.C. Judicial Sanctions Program, defendants assigned to receive sanc-
tions in response to noncompliance were less likely to be rearrested than a second
group of defendants assigned to receive regular drug testing but without judicial
monitoring or sanctions.” But little is known about precisely why or how sanctions
work-——which specific types of sanctions are most effective, under what circum-
stances, and how much of a difference they truly make in a drug court setting. It is
possible that intermediate sanctions are less important in drug courts than other
aspects of judicial supervision, such as probing and positive judicial interactions with
participants and the overarching incentive created by the threat of jail or prison for
failing (see above). And because some research has shown that negative, stigmatizing
in-court interactions can adversely affect subsequent performance, intermediate sanc-
tions must be administered with care. Where similar sanctions are consistently
applied in response to similar behaviors, and where the judge clearly articulates the
reasons for imposing each sanction, participants may become more likely to respond
positively. In general, research shows that where defendants believe justice system
authorities have treated themn fairly and with respect, they are more likely to comply
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with court orders.”® Implication: Drug courts need to cultivate a sense that their sanc-
tioning process is fair. Developing and consistently implementing a formal graduated
sanctions schedule may be helpful in this regard.

7. Team Approach  The impact of the team approach has not been rigorously tested, but
drug courts appear to function better when a non-adversarial team model is present.

Most drug courts hold regular case conferencing meetings including the judge,
attorneys, treatment providers, and other affiliated staff. In these meetings, disparate
goals (e.g., of opposing attorneys) are supposed to be put aside to promote the recov-
ery of each participant. While it is difficult to quantify the impact of a team model, a
couple studies suggest it may be important. In one involving focus groups with
judges from drug courts and other “problem-solving courts” (e.g., domestic violence
courts, mental health courts, community courts, etc.), judges repeatedly cited the
team approach as among the most critical ingredients for their programs to be effec-
tive.* Also, a recent process evaluation of the Staten Island, New York drug court
found that the strong personal and working relationships established among team
members—the judge, prosecutors, and assigned defense counsel especially—enabled
the court to successfully address multiple implementation challenges during the
planning stages and first year and a half of operations.”® Still, these studies by no
means involved rigorous, carefully designed tests of the team model.

8. Other Drug Court Components There is little or no evidence on the role of case man-
agement, drug testing, community outreach, and supplemental services in areas such as
employment, housing, or mental health.

Concerning case management in particular, today’s drug courts exhibit consider-
able diversity of practice. Different drug courts range from employing their own on-
site case management team (the most costly option); to collaborating with local
departments of probation to perform case management; to eliminating case manage-
ment services altogether and folding their functions under substance abuse coun-
selors at assigned treatment programs.” Yet it is entirely unclear which, if any, of
these approaches is more or less effective than any other.

9. Graduation Participants who reach graduation are more likely to attain continued
success thereafer.

What role does drug court graduation play in producing long-term rehabilitative
outcomes {see middle of fourth column in the figure above)? Can those who fail drug
court nonetheless gain from the experience? Several studies suggest they cannot—
that graduation is a pivotal milestone and that without it continued progress is
unlikely.* For example, the New York study found that across six drug courts, there
was consistently no additional benefit gained from completing more time in the drug
court program only to fail in the end. Among those who failed, more time enrolled in
the drug court or attending treatment prior to failure had no impact on future re-
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offending rates. Implication: Graduation is the key to successful long-term outcomes;
drug courts should seek to graduate a meaningful percentage of their participants.

Are some components—or the drug court model overall—more effective with some
categories of participants than others? If policy-makers knew who benefits the most,
they could adjust their target populations appropriately. By contrast, consider how a
drug court’s target population is typically defined now (see first column of the figure
above). Local community values and the specific attitudes of powerful stakeholders
(e.g., the prosecutor, defense bar, and judiciary) inevitably influence a drug court’s eli-
gibility criteria: e.g., whether it will admit defendants charged with felonies or misde-
meanors only; whether drug sales charges are eligible; and what type of prior crimi-
nal history is acceptable. The drug court population also reflects the character of the
local population (e.g., the racial makeup or income distribution; and the nature of the
local drug problem). In addition to these factors, in the ideal, the target population
would be defined at least in part based on hard evidence concerning which categories
of participants (e.g., based on drug use, treatment, or criminal history, sex, age, race,
socioeconomic background, or other factors) are most likely to benefit from the inter-
vention.

1. Categories of Defendants Most Likely to Perform Better in Drug Court than in
Conventional Court  Little is known about which categories of defendants are most likely
to benefit from the drug court intervention; but three have emerged as likely candidates: (a)
“high risk” offenders, (b) those facing greater legal consequences for failing drug court, and
(c) drug offenders (as opposed to offenders arrested for property crimes and other offenses).

A number of studies indicate that “high risk” offenders are especially likely to ben-
efit from the drug court model. As noted above, biweekly judicial status hearings had
a positive impact on drug court participants with previous failed treatment episodes
and/or anti-social personality disorders; while biweekly status hearings made no dif-
ference or even a negative difference for other categories of participants. Also, a study
of the Los Angeles drug court found that while the drug court did not produce signif-
icantly different re-arrest rates from the comparison group among “low risk” defen-
dants, it did generate considerably lower re-arrest rates among both “medium” and
“high risk” defendants. In this study, high risk defendants had more serious criminal
records and weaker community ties.”

Complementing this research is the finding cited above that participants perform
better if their offenses were more serious — and hence face more severe legal conse-
quences if they fail. When comparing those processed through the drug court with
those processed through conventional methods, it turns out that the drug court
makes a greater relative difference in reducing the likelihood of re-offending for
those with a prior criminal record. Implication: drug courts produce better outcomes
if they expand their eligibility criteria to defendants with a prior c¢riminal record, pre-
vious failed treatment, and other risk factors; conversely, limiting the drug court
opportunity to less serious types of offenders {as many jurisdictions have chosen to
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do} will reduce program efficacy. In particular, courts accepting participants over
whom they can exercise more legal coercion stand to produce better outcomes.

Finally, a study of one drug court found that it produced a relatively greater reduc-
tion in recidivism for defendants entering on drug than on non-drug charges, such as
property offenses or prostitution* In general, drug courts may work better at reduc-
ing crime related to drug use and addiction but relatively less well with crime driven
by other criminal impulses or motivations. And while many property offenders may
be seeking to support an addiction, it is possible that on average, crimes committed
by property offenders are less often driven by an addiction and more often by other
criminal propensities. Of course, this relationship should be interpreted with caution
until additional research replicates the finding.

2. Categories of Defendants Likely to Perform Well in Either Drug Court or
Conventional Court Certain categories of defendants are likely to perform well both in
and outside the drug court: those who (a) are older, (b) have no prior criminal record, (c)
abuse a primary drug other than heroin and cocaine, (d) have no dual diagnosis, and (e)
have higher socioeconomic status,

There are certain categories of defendants who are likely to perform well or poorly
whether they are in drug court or not. Those who have a tendency to do poorly are
not necessarily inappropriate for drug court; however, they may be candidates for
extra monitoring or services. Synthesizing a large number of studies emerging over
the past five years, some of the personal characteristics found to increase the proba-
bility of success (whether in a drug court or not) include:

+ Older age;”

» No prior criminal record;’*®

- Primary drug is not a “hard drug”—e.g., heroin and cocaine;”

+ No dual diagnosis is present {major depression, bipolar disorder, or suicidal
ideation);*® and

- Higher socioeconomic status (e.g., as measured by educational attainment or

employment status).*®

Therefore, defendants lacking the above characteristics are more likely than others
to require extra attention, although more research is needed to determine exactly
what kinds of interventions are most effective.’

The past several years have seen a remarkable convergence of support throughout
the research community around the effectiveness of drug courts. Recent opinion
pieces by John Goldkamp, Adele Harrell, and Doug Marlowe, three of the most
prominent researchers in the field, all conclude that adult drug courts have been
proven effective, a conclusion further echoed in an early 2005 report by the
Government Accountability Office. Marlowe adds for emphasis, “We know that
drug courts outperform virtually all other strategies that have been attempted for
drug-involved offenders.”® Alongside this bold endorsement, however, Marlowe
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offers an equally important caution, “Some components [of the model] may be
indispensable, others may not be worth the cost, and still others may have negative
side effects.”® Indeed, the future of drug courts may well depend not on producing
additional studies demonstrating their effectiveness overall but on increasing our
understanding of which components are critical, which are not, and for which cate-
gories of participants the intervention works best.

Information concerning the essential ingredients of drug courts becomes all the
more important in light of recent efforts by many states to “go to scale,” expanding
the reach of drug courts to far greater numbers of defendants. These efforts appear
to fall under two possible paths. One involves increasing the number of drug courts
as well as attempting to boost the volume of defendants served by each one. Many
states, including California, Florida, Louisiana, Missouri, and New York, have already
begun proceeding in this manner through statewide coordination and expansion
efforts.” The second possible path involves applying “problem-solving” practices
(i.e., the set of practices common to drug and other specialized courts) outside the
specialized court setting—throughout conventional courts.”> While this second
path has not been undertaken systematically by any state, interest in this area is
growing. '

Both paths of expansion stem in no small part from the documented success of
adult drug courts. Yet, it is unclear whether broader institutionalization can pro-
duce equally positive results. It is possible that a drug court approach will not work
as well if institutionalized throughout greater numbers of courtrooms, targeting a
wider range of defendants, and requiring the collaboration of far more judges,
attorneys, and other stakeholders who may not all possess the dedication or skill of
the movement’s pioneers. This paper has sought to inform the future of the drug
court movement by summarizing what we know so far about successful drug court
implementation. While the research cannot give policymakers a blueprint for how
to go to scale with drug court, it does offer a number of helpful lessons that will
hopefully spark new thinking about how to ensure that courts are making a differ-
ence in the lives of addicted offenders.
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and trafficking, drug-related crime and violence, and drug related health consequences. To achieve
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lines for cooperation among Federal, State, and local entities.

By law, the Director of ONDCP also evaluates, coordinates, and oversees both the international
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and complement State and local anti-drug activities. The Director advises the President regard-
ing changes in the organization, management, budgeting, and personnel of Federal Agencies
that could affect the Nation’s anti-drug efforts and regarding Federal agency compliance with
their obligations under the Strategy.
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The Bureau of Justice Assistance (BJA), Office of Justice Programs, U.S. Department of Justice,
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About the National Association of Drug Court Professionals (wwwenadap.org)

The National Association of Drug Court Professionals (NADCP) was established in 1994 as
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16,000 drug court professionals and community leaders, NADCP provides a strong and unified
voice Lo our nations leadership. By impacting policy and legislation, NADCP creates a vision of
a reformed criminal justice system. NADCP% mission is to reduce substance abuse, crime, and
recidivism by promoting and advocating for the establishment and funding of drug courts and
providing for the collection and dissemination of information, technical assistance, and mutual
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The I\atmn“l Drug Court insuLuLL (\IDCE) is the educational, research and scholarship arm

of the National Association of Drug Court Professionals (NADCP), and is funded by the White
House Office of National Drug Comro] Policy (ONDCP); the Bureau of Justice Assistance (BJA)
and the National Institute of Justice (N1}, U.S. Department of Justice; and the National Highway
Traffic Safety Administration (NHTSA), U.S. Department of Transportation. In addition to staging
over 130 state of the art training events each year, NDCI provides on-site technical assistance and
relevant research and scholastic information to drug courts throughout the nation.
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Published annually, this report provides an
update of drug court and other problem
solving court activity in every stale, territory,
and district in the United States since the
release of the inaugural issue of Painting the
Current Picture: A National Report Card on Drug
Courts and Other Problem Solving Court Programs
in the United States in May 2004.

Volume 1, Number 2 provides summary results
from the 2004 National Survey on Drug
Courts and Other Problem Solving Courts,
conducted by the National Drug Court
Institute (NDCD) in the last half of 2004 and
ending on December 31, 2004.

The NDCI National Survey instrument was
sent to a Primary Point of Contact (PPC)

in each state’ in July 2004. To this end, each
respective state identified for NDCI either the
person responsible for tracking state drug
court activity or the person most familiar
with the state’s drug court operations. The
representative organizations ranged from the
State Supreme Court {c.g., Louisiana), the
Administrative Office of the Courts (e.g.,
Missouri, California), the Governor's Otfice
(e.g., Texas), the Single State Agency for
Alcohol and Drug Services {(e.g., Oklahoma)
or independent state commissions {e.g.,
Maryland). In those instances in which a state
did not have a designated statewide drug court
coordinator or director, the state Drug Court
Association or Congress of State Drug Court
Associations was asked to identify a PPC.

v

In addition to torwarding the survey
instrument (o an identified state drug court
PPC, NDCI also courtesy-copied the survey
instrument to, on average, 2 additional officials
inn each state, wotaling 168 surveyors nationwide.
These included the president of the state drug
court association, designated members of the
Congress of State Drug Courts Associations,
National Association of Drug Court
Professionals (NADCP) Beard Members, and
other individuals possessing comprehensive
knowledge regarding drug court and other
problem solving court activities in their state.
Once NDCI received the completed survey
from the PPC, the data were compiled and
forwarded back to the PPC and other surveyors
for final confirmation to ensure a thorough
and accurate snapshot of the number and type
of operational drug courts and other problem
solving court programs in the United States

as of the concluding date of the survey.

Specitic to this volume and in addition to
reporting the type and aggregate number of
operational drug courts and other problem
solving court programs throughout the United
States, sections are dedicated to major drug
court research scholarship since the release of
Volume 1, as well as state-specific drug court
legislation and the amount of each statel
appropriation supporting such court programs
(Table V). This years report also provides ke
information about drug court models,
populations, and capacity, as well as the number
of confirmed drug-free babies born to active
female drug court participants in 2004. Finally, a
new feature found in this volume includes a list
of national organizations serving as a resource to
the drug and other problem solving court field.
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As of December 31, 2004, there were 1,621
drug court operations in the United States
(Table 1). Remarkably, the growth does not
appear to be slowing down. Currently, 215
jurisdictional teams are {ormally planning a
drug court (Pierre, 2005), and another 263

jurisdictions submitted applications to the

Bureau of Justice The manber of operotions)
Assistance (BJA), U.S.
Department of Justice

in response to the 2003
Drug Court Discretionary
Grant solicitation
(Mankin, 2005). In total, the number of

drizg courts has ncrogsed
L o on s sed ape P s vy apaed
by 37 percent in the pust
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probationary or post plea condition,
suggesting that drug courts are working more
often with a higher-risk offender population.

This trend seerns quite appropriate in light of
Vear To Date® research conducted by the Treatment Research
R R e R S e ‘{ristimte at thg University
) of Pennsylvania, which
. ?9?0_ i B g_ _ ~oncluded that high-risk
L AL S clients who have more
1992 10 serious antisocial
gD e propensities or drug-use
1992 - 20 histories performed
e B S B S substantially better in .
TR e drug court when they were required to attend
19% 139 frequent status hearings before the judge
o (Marlowe, Festinger, & Lee, 2004).
1598 347 . . .
B The increase in probationary or post-plea drug
L W courts can also be explained by the fact that
2000 665 ~increasing numbers of drug courts are treating
v ~ target populations that require a post-conviction
2002 1,048 - probationary sentence. This is especially true
I T - for ci‘mg courts that accept impaired drivers
V. ‘ ‘ ‘! 521 ) or offenders who are being released from jail

or prison custody. Combined, new DWI and
reentry drug courts represent almost a 200
percent percent increase from December, 2003.

operational drug courts has increased by

37 percent in the past

. year alone (Table I
participants grodumted and Table 111). 1t is clear
o drig cowrl in 2g0q. thatdrug court and drug
- - court principles are

Table il

becoming institutionalized as a way of doing 12/31/03 12/31/04
business in the courts. TR e T e
Now numbering 811, adult drug courts  Juvenile: 268 357
comprise the ma]om} of operational problem SRR A T R
solving court programs
in the United States DWE 42 176
(Table 1I and Figure 11). C HHemm L SN
However, unlike the first O Tribal 57 54
generation of adult drug IR :
court programs, which bepg e AR
tended to be diversionary or pre-plea models, o Total 1,183 1,621
69 percent of adult drug courts today have a

(N
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suggests that the need for real solutions to
issues such as substance
abuse, child abuse and
neglect, and driving under
the influence is being met.
, In fact, more than 70,000
the United Staes, drug court clients are being
served at any given time,
throughout the United States and its territovies.”
In addition, more than 16,200 participants
graduated {rom drug court in 2004.° Given
that only approximately two-thirds of the
jurisdictions provided usable data on these
itemns, the actual number of clients being served
by drug courts nationally is certainly higher.

Implementing new drug courts is undoubtedly
one way to expand capacity and reach more

Figure IV

e sie i
- PChbyer cator
o i

Table IV

These four cities together represent more than
8,000 active drug court participants in the U.S.

Ft. Lauderdale, FL — 2,600

Buffalo, NY - 850

people in need. However, starting new courts
is only part of the answer. To truly reduce a
given community’s crime and substance abuse
problem, each drug court may have to expand
its capacity to achieve its full impact.

Many drug courts throughout the nation have
overcome capacity barriers by expanding their




eligibility criteria, accepting larger numbers
of offenders, or in some cases serving all
offenders who have a substance abuse-related
problem. As Table IV demonstrates, several
of these drug courts have taken the model
“co scale” to serve significant numbers of
drug offeniders in their communities.

Such drug courts have successfully overcome
the typical barriers that limit program
population expansion.

These barriers commonly
include a lack of sufficient
[unding, limited availability
of treatment or supervisory
services, or insulficient

Jurisdictions fa*gsm fed
thot o fock of funding

wrg their hipoest fespe,

political will.

Other courts, however, have experienced
trouble even reaching full capacity once
operational. This is oftentimes due to limiting
factors outside the control of the court.
Generally such factors include limited or
absent key services necessary to serve the
needs of the target population of participants.
With two-thirds of states reporting, current
drug court capacity rests at 87 percent.

When surveyed about the biggest
impediments to increasing their drug court
capacity, 72 percent of responding
jurisdictions reported that a lack of funding
was their biggest issue (Figure 1V).

wracbors BIsges

IEE Couris, Mew Tviaenie

In February 2003, the U.S. Government

Accountability Office (GAO) published an

extensive review of drug court research, which

concluded that most adult drug court
programs evidenced:

+ Lower rearrest and conviction rates for drug
court participants than comparison group
members.

= Fewer recidivism events for drug court
participants than comparison group members.
+ Recidivism reductions for participants who
had commitied various categories of offenses.

» Recidivism reductions that weTe maintainec
for substantial intervals of time aflter the
participants had commpleted the drug court
program.

» Positive cost/benefiv/ratio for the drug court
participants.

GAQ also provided some opportunities for
advanceraent in the drug court field. Implicit
in the GAO’ analysis is a mandate to improve
the quality of local drug court research to
such levels that a more exhaustive national
examination can be performed. Echoing an
earlier commentary from online substance
abuse policy organization, JOIN Together,
GAQ concluded that while the review may
have established the
efficacy of drug courts,
exactly what about drug
courts work is still open
to question (Marlowe,
2004). Having discovered
a successiul model for
rebuilding lives, the
research community must
fine-tune the approach through investigation
of its constituent components. “To the extent
that research can help discern best practices for
drug courts, the models for effective programs
can he enhanced” (GAO, 20053).

f ot of the
pvatuoling
Y, edult drug

15 reviewed [by

Curt progiains {od &
statfsticadly significant
reduciiong in recidivism.

Drug-Free Babies
Alcohol consumption during pregnancy is the
leading known cause of birth defects. Fetal
Alcohol Spectrum Disorders (FASD) may
include stunted growth, facial deformities,
small head circumference, mental retardation,
and behavior abnormalities (e.g., Merck
Research Laboratory, 2003). Consumption of
illicit drugs during pregnancy, particularly
cocaine and opioids, is highly associated with
complications during delivery and can lead
to serious consequences for the developing
fetus or newborn (e.g., Lester et al., 2003).

In addition to incrcaqmg the risk of infections
that can be transmitied from mother to fetus,



such as hepatitis or sexually transmitted
diseases, most illicit drugs readily cross the
placenta and can constrict blood tlow and

In the Painting the Current Picture survey, 60
percent of respondents (32 states) provided
usable data on confirmed births of drug-free

babies to their drug court participants. During
the preceding 12 months, a total of 460 drug-
free babies were reported to have been born

to active female drug court clients. Respondents

oxygen supply to the {etus. Newborns may
be physiologically
addicted to drugs and
may suffer withdrawal

,,

During 2004, v tolal of
H60 drug-free babies

were instructed that this
number should refer only to
births from active female
participants in their
programs; therefore, it does
not include drug-free
children born to male
participants or Lo program
graduates. As such, it could
substantially underestimate

symptoms during their
earliest hours or days
of life (e.g., Vidaeff &
Mastrobattista, 2003).
Such newborns tend to interact less with
other people, may he hyperactive, tremble
uncontrollably, or exhibit learning deficits that
can continue through 5 years of age or later.
Behavioral and learning problems may first
emerge in children who were exposed to

sy o Foy gbive L7 S VOTSURpN SN VI N NI
Were Do n guiive ioi By COUNY R pROGIETD

solving court priscples
ausd methinds have
demonstretod great
sirecess bn addressing
ceriain compley social
proffems...”

{C0F 8 LOSCA, 2004).

fermate drug court diepts,

cannabis in utero when they are over 4 years
old (e.g., Merck Research Laboratory, 2005).

The added costs to society of caring for drug-
exposed babies can be exceptional. Cost
estimates vary considerably depending upon
the level of care the child receives and may
not always be proportional to the degree of
damage sulfered. Speaking generally, the
additional medical costs associated with the
delivery of a drug-exposed baby are estimated
to range from approximately $1,500 to $25,000
per day (e.g., Cooper, 2004). Sadly, seriously
drug-exposed newborns may have shortened
life expectancies, which paradoxically could
cost society proportionately less in medical
expenses (but with an incalculably greater cost
in human tragedy). Neonatal intensive care
expenses can range from $25,000 to $35,000
for the care of low hirth-weight newboms and
may reach $250,000 over the course of the first
year of life (Office of Justice Programs, 1997).
Continuous care expenses through the age of
18 years lor the developmentally delayed child
can be as high as $750,000 (Janovsky &
Kalotra, 2003).

the impact of drug courts
and other problem solving courts on all drug-free
deliveries. Especially given a 60 percent response
rate, the actual number of drug-free deliveries
can be expected to be appreciably higher

In 2004, the Conlerence of Chief Justices (CCJ)
and the Conference of State Court
Administrators (COSCA) passed a new
national joint resolution committing all 50
State Chief Justices and State Court
Administrators to “take steps, nationally and
locally, to expand and better integrate the
principles and methods of well-functioning drug
courts into ongoing court operations.” Among
other strongly positive statements, the
national CCJ/COSCA joint resolution declared
that “drug court and problem solving court
principles and methods have demonstrated
great success in addressing certain complex
social problems, such as recidivism, that are
not effectively addressed by the traditional
legal process” (CCJ & COSCA, 2004).%

o



models may adhere to each of the ten Key
Components, the parentage of most problem
solving court models can be traced to these
principles and practices (Figure V).

As the literature on the drug court model
continues to demonstrate its effectiveness

on the offender and the justice system at
large, many jurisdictions have implemented
a number of problem solving courts designed
to address other problems that emerge in the
traditional court system. Often modeled after
drug courts, problem solving courts seek to
address social issues such as mental illness,
homelessness, domestic violence, prostitution,
parole violation, quality of life, and community
reentry from custody'" Recently, several new
problem solving courts have emerged,
expanding the model to

new populations; two sUch g6 rp 3 555 fotat

permutations are truancy
courts and gambling 4
. ~ ;k? @Exgﬁ i o
courts. Currently, there 7 UIE L

are 937 problem solving

courts other than drug courts in operation.
Taken together, there are 2,558 total problem
solving courts in the U.S.

Definitions of Problem
Solving Courts

Using the scientific and scholastic literature
available, as well as interviews with key court
professionals and scholars, NDCI presents
the definitive descriptions for many of the
problem solving courts discussed throughout
this publication.

= Adult Drug Court A specially designed court

The publication Defining Drug Courts: The Key calendar or docket, the purposes of which
Components (NADCP, 1997) is the point of are to achieve a reduction in recidivism and
origin for those who would understand what substance abuse among nonviolent substance
CCJ/COSCA refers to as the “principles and abusing offenders and to increase the
methods of well functioning ladult} drug offender’s likelihood of successtul rehabilitation
courts. Although not all problem solving court through early, continuous, and intense



judicially supervised treatment, mandatory
periodic drug testing, community supervision
and use of appropriate sanctions, and other
rehabilitation services (BJA, 2003).

o {amnus Drug Couris: (“Back on TRAC —
Treatment, Responsibility, and Accountability
on Campus) are quasi-judicial drug court
programs, within the construct of a university
disciplinary process, that focus on students
with substance abuse-related disciplinary cases
that would otherwise result in expulsion from
college. Similar to traditional drug courts,
campus drug courts provide structured
accountability while simultancously
rehabilitating the student. The overarching
goal of the campus drug court is to decrease
substance abuse involvement in a group not
normally reached by the traditional
interventions on campus. This is achieved
through a collaborative systems model
designed to encourage the student to make the
necessary lifestyle changes that will contribute
to their success, not only as a student, but also
in their lives after they graduate from school
(Asmus, 2002).

= Comwnunity Court Community courts bring
the court and community closer

by locating the court within the community
where “quality of life crimes” are committed
(e.g., petty theft, tumstile jumping, and
vandalism). With community boards and the
local police as partners, community courts
have the bifurcated goal of addressing the
problems of defendants appearing before the
court, while using the leverage of the court to
encourage offenders to “give back” to the
community in compensation for damage they
and others have caused (Lee, 2000).

» Domestic Vislence Courtl A felony domestic
violence court is designed to address
traditional problems of domestic violence,
such as low reports, withdrawn charges,
threats to victim, lack of defendant
accountabitity, and high recidivism, by intense
judicial scrutiny of the defendant and close

cooperation between the judiciary and social
services. A permanent judge works with the
prosecution, assigned victim advocates, social
services, and the defense to: ensure physical
separation between the victim and all forms of
intimidation from the defendant or his or her
family throughout the entirety of the judicial
process; provide the victim with the housing
and job training he or she needs to begin an
independent existence from the offender
(Mazur and Aldrich, 2003); and continuously
monitor the defendant in terms of compliance
with protective orders and substance abuse
treatment (Winick, 2000). Additionally, a case
manager ascertains the victims needs and
monitors cooperation by the defendant; and
close collaboration with defense counsel
ensures compliance with due process
safeguards and protects the defendant’s rights.

Variants include the misdemeanor domestic
violence court, which handles larger volumes
of cases and is designed to combat the
progressive nature of the crime to preempt
later felonies, and the integrated domestic
violence court in which a single judge handles

“all judicial aspects relating to one family,

including criminal cases, protective orders,
custody, visitation, and even divorce (Mazur
and Aldrich, 2003).

» DT Courl: A DWI court is a distinct court
system dedicated to changing the behavior of
the alcohol/drug dependent offender arrested
for Driving While Impaired (DW1). The goal
ol the DWI court is to protect public salety
by using the drug court model to address the
root cause of impaired driving: alcohol and
other substance abuse. Variants of DW1 courts
include drug courts that also take DWI
offenders, which are commonly referred to
as “hybrid” DWI courts or DWI/drug courts.

The DWI court utilizes all criminal justice
stakeholders (prosecutors, defense attorneys,
probation, law enforcement, and others) along
with alcohol or drug treatment prolessionals.
This group of protessionals comprises a “DWI

1



Court Team,” and uses a cooperative approach
to systematically change participant behavior.
This approach includes identification and
referral of participants early in the legal
process to a full continuum of drug or alcohol
treatment and other rehabilitative services.
Compliance with treaument and other court-
mandated requirements is verified by frequent
alcohol/drug testing, close community
supervision, and interaction with the judge in
non-adversarial court review hearings. During
these review hearings, the judge employs a
science-based response to participant
compliance (or non-compliance) in an effort
to further the team’s goal to encourage pro-
sacial, sober behaviors that will prevent DWI
recidivism (Loelfler & Huddleston, 2003).

» Family Dependency Treatment Cowrt: Family
dependency treatment court is a juvenile or
family court docket of which selected abuse,
neglect, and dependency cases are identified
where parental substance abuse is 2 primary
factor. Judges, attorneys, child protection
services, and treatment and other social and
public health personnel unite with the goal
of providing safe, nurturing, and permanent
homes for children while simultaneously
providing parents the necessary support

and services to become drug and alcohol
abstinent. Family dependency treatment
courts aid parents in regaining control of
their lives, ensure the provision of necessary
services for children, and promote long term
stabilized recovery to enhance the possibility
of family reunification within mandatory legal
timeframes (Wheeler & Siegerist, 2003).

e bal o 1% gnpmerlk
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» Operaung under the same
protocols and guidelines utilized within the
drug court model, gambling courts intervene
in a therapeutic lashion as a result of pending
criminal charges with those individuals who
are suilering from a pathological or
compulsive gambling disorder. Participants
enroll in a contract-based, judicially
supervised gambling u-:a.a,)vuy program and

-

12

are exposed to an array of services inchading
Gamblers Anonymous (GA), extensive
psychotherapeutic intervention, debt
counseling, group and one-on-one counseling
andd, if necessary, due to the high rates of co-
morbidity, drug or a amohmi treatment within a
drug court setting. Participation by family
mermbers or domestic partners is em.omage‘d
through direct participation in counseling
with offenders and the availability of suppont
programs such as Gamblers Anonymous (GA).
Participants are subject to the same wpmtmg
and court response componens as drug court
participants (Farrell, 2003).

+ G Court: Developed largely from the
intensive supervision preceps espoused by the
drug court model, gun courts are a response
to the increasing problem of weapons offenses.
Detendants charged with illegal possession

of a fivearm are assigned 10 a special docket

for prompt adjudicaton and placed under
intensive supervision by a judge, case manager,
and probation for immediate responise to
violation of court orders and recidivists instead
of incarceration. Conditions of the program
include gun surrender and continued non-
possession of firearms with targeted random
home visits to ensare compliance; random
drug testing; drug and aleohol treatment,

as necessary; contlict resolution and anger
management; and a mandatory gun education
program. Defendants are required to make
weekly contact with case manager and attend
periodic court hearings to monitor progress
(Presenza, 2005)

* Juwenile Drag Court: A juvenile drug court

is a docket within a juvenile court to which
selected delinquency cases, and in some
instances, status offenders, are referred for
handling by a designated judge. The youth
referred to this dockel are identified as having
problems with alcohol and/or other drugs.
The juvenile drug court judge maintains close
oversight of each case through regular status
hearings with the parties involved. The judge




both leads and works as a member of a team
that comprises repre
juvenile justice, social and mental health
services, school and vocational training
programs, law enforcement, probation, the
prosecution, and the defense. Over the course
of a year or more, the team meets {requently
(oftenn weekly), determining how best to
address the substance abuse and related
problems of the youth and his or her family
that have brought the youth into contact with
the justice system (BJA, 2003).

i

ntal Health Courtt Modeled after drug
courts and developed in response to the
overrepresentation of people with mental
iliness in the criminal justice system, mental
health courts divert select defendants with
mental illness into judicially supervised,
community-based treatment. Currently, all
mental health courts are voluntary.
Defendants are invited to participate in the
mental health court following a specialized
screening and assessment, and they may
choose to decline participation. For those
who agree to the terms and conditions of
community-based supervision, a team of
court staff, social services, and mental health
professionals works together to develop
treatment plans and supervise participants in
the community. Participants typically appear
at regular status hearings where incentives are
offered to reward adherence to court
conditions, sanctions for non-adherence are
handed down, and treatment plans and other

conditions are periodically reviewed for
appropriateness. Completion (sometimes
called graduation) is defined according to
specific criteria (Council of State
Governments, 2003).

#» Beentry Drug Cowrd Reentry drug courts
atilize the drug court model, as Jcmcd in
The Key Components, to facilitate the
reintegration of drug-involved ollenders into
communities upon their release from local or
state correctional facilities. These are distinct

entatives from treatment,

from "reentry courts,” which do not utilize the
drug court model, but work with a similar
population. The offender is involved in
regular judicial monitoring, intensive
treatment, community supervision, and
regular drug testing. Reentry drug court
participants are provided with specialized
ancillary services needed for successtul
reenitry into the community (Tauber &
Huddleston, 1999).

 Teen Lourt Teen court (also called peer
court or youth court} is a program run by
teens for teens, usually in conjunction with
the offender’s school. The underlying
philosophy of these programs is that positive
peer pressure will help youths he less likely to
reoffend and that youths are more receptive to
consequences handed down from their peers
than those given by adults. Therefore, youths
who commit minor offenses such as petty
theft, possession of alcohol, disorderly
conduct, or status offenses receive
consequences for their behavior not {rom the
juvenile court system but from a “jury” of
their peers in teen court. Law enforcement
officers, probation officers, tcachers, and
others may reler youths to these voluntary
programs. To participate, youths must admit
to having committed the offense and the teen
juries deliberate primarily on dispositional
issues, handing down “sentences” ranging
from community service to apologies, jury
duty, essays, and educational workshops. In
most situations, successful completion of the
program means that the youth will not have a
juvenile record or, in the case of a school
referral, the juvenile will avoid school
suspension or expulsion (Vickers, 2004).

Tribal Mealing to Wellness Cowt A Tribal
Healing to Wellness Court is not simply a
tribal court that handles alcchol or other drug
abuse cases. It is, rather, a component of the
tribal justice system that incorporates and
adapts the wellness courl concept to meet the
specific substance abuse needs of each wibal



community. It therefore provides an
opportunity for each Native community to
address the devastation of alcohol or other
drug abuse by establishing more structure and
a higher level of accountability for these cases
and offenders through z system of
comprehensive supervision, drug testing,
(reatiment services, imimediate sanctions and
incentives, team-based case management,
and community support (Tribal Law & Policy
Institute, 2003). This non-adversarial
community-based system encompasses
traditional Native problem-solving methods
and restores the person to their rightful place
as a contributing member of the tribal
community. Tribal Healing to Wellness
Courts utilize the unique strengths and
history of each tribe and realigns existing
resources available to the community in an
atmosphere of communication, cooperation,
collaboration and healing (Lovell, 2005).

¢ Trygney Towrt Rather than employing the
iraditional punitive approach to truancy,
truancy courts are designed 1o assist a child in
overcoming the underlying causes of truancy
in his or her lile by reinforcing education
through efforts from the school, cournts, mental
health providers, families, and the community.
Guidance counselors submit reports on the
child’s weekly progress throughout the school
year, which the ceurt uses 1o enable special
testing, counseling, or other necessary services
as required. Truaney court is often held on the
school grounds and results in the uhibmate
dismissal of truancy petitions if the child can
be helped to attend school regularly (National
Truancy Prevendon Association, 2003).

Drug Court Legislation
and State Appropriations

Variations in individual state governments
determine whether or not enabling or
authorizing legislation is necessary for drug
court implementation and operation. Some
states have passed legislation specifically
defining what drug courts are or specifying
certain critical elements of the drug court
structure (for example, defining eligibility
criteria). Other states have passed legislation
to create funding mechanisms for drug courts,
such as special fines, fees, or assessments.
However, many states with thriving drug
court programs have not seen a need to pass
legislation to implement, define, or fund their
drug court programs.

“Appropriations” for drug court, as presented
in Table V, represent earmarked funds in a
state’s budget either from drug court-specific
legislation or from other statutory
appropriations. “Appropriations” does not
include local governmental or private
funding, federally funded discretionary or
formula awards, block grants, or client fees,
and may not include funds used for drug
courts from the budgets of state agencies like
corrections, substance abuse treatment, or
administrative offices of the courts.



State Bill Number None Appropriations
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Idaho

Indiana IC 12-23-14 5, {enacted July 1, 2002, amended July 1, 2004)

Kansas X $200,000-300,000

Leuisiana

S 135301 et seq. $11,829,890

'Maryland

Ildsesr e
Mississippi
Missond -

e

Assembly Bill 29

L2601, C. 243

itle 22 Section 471 et seq.

Wyomit
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Table Vil

:Kansas Don Noland

84

Joey Craft
A

New Jersey

Norih Dakota
Okiahoma

Pennsylvania

Anonymous

Wyoming Heather Babbitt

18

850-414-1507

671-475-3361
i

&

620-724-6213
-
504-599-G297

410-946-4908

5173535506

o

408-522-3870

i

6057724873
575D
512-475-2440

i

307-777-6453

Email

rajohnson@eourts state.ak us

john.millar@arkansas.gov

ombini@judicial state.co.us

distetgirks@ckt.net
jpena@lajao.org

L 1 I
gray.barton@courts state.md.us

BKarnes@odmhisas.org

3

chene?

e




Resource Organizations

The following organizaiions serve in an official capacity as a resource for drug courts
and other problem solving courts. This list represents any national organization that
receives federal funding for such activities.

it DWI courts and other specialized courts

stien Community courts, domestic violence courts, drug
roblem solving courts (go to www.problem-solvingcourts.org)

“i@i fustice Drug courts (go to www.familyjustice.org)

fustice Management Institule Community courts, drug courts (go to www.jmijustice.org)

o
L

Sustlce Programs Gffice of tie School of Public Alfairs at American University Drug courts
(go to www.spa.american.edu/iustice/)
> s J

Mationa! Alliance for the Mentally I Menual Health Courts (go to www.nami.org)

National Association of Dvug Court Professionals and the National Drug Court Institute
Adult drug courts, campus drug courts, DWI courts, family dependency treatment
courts, reentry drug courts (go to www.nadpc.org or www.ndci.org)

m

Mational Center for State Courts Drug courts, DWI courts, and other problem solving
courts (go 1o www.ncsconline.org)

National Councll of luvenile and Family Court Judges Juvenile drug courts
(go to wwwncjfcj.org)

Mational Meutal Health Association Mental health courts (go to www.nmha.org)
National Treatment Acconniability tor Sater Communities Drug courts

(go to www.nationaltasc.org)

T Fim o, s
4

Mational Truancy Prevention Asseciation Truancy courts
(go tov WW.truancyprevcmumassocmuon.com)

Hational Youth Court Lanter Teen courts (go to www.youthcourt.net)

Wative American Alliance Fourdation Native American healing to wellness courts
{(go to www.native-alliance.org)

The Mational udica! Lellege Campus drug courts (Back on TRAC), DWI courts.
mental health courts and other problem solving courts (go to www.judges.org)

19
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End Notes

<

14

This annual report was commissioned by the National Drug Court Institute (NDCD and was
made possible with funding from the Office of National Drug Control Policy (ONDCP),
Executive Office of the President, under cooperative agreement #2003-DC-BX-K003 with the
Bureau of Justice Assistance (BJA), U.S. Department of Justice, Washington, DC.

The word “state” in this document represents all U.S. states, districts, and territories when used
in this context.

All data, except for the years 1990, 2003, and 2004, were obtained from the Drug Court Activity
Update: October 15, 2003 (American University, 2003, October 13). Data from 1990 were
obtained from the Miami-Dade County, FL Adult Felony Drug Court (Koch, 2004); data from
2003 and 2004 were obtained from the National Survey of Drug Courts and Other Problem
Solving Courts, National Drug Court Institute.

This figure represents the total number of aduit drug courts, juvenile drug courts, family depend-
ency treatment courts, DW1 courts, reentry drug courts, tribal healing to wellness courts, campus
drug cowrts, and federal district drug courts, and federal district drug courts.

NDCI received 2004 survey resuits from all states except lowa. Therefore, in order to not artifi-
cially deflate the actual number of operational drug courts, 2003 survey data were used for lowa.
NDCI received 2004 survey results from all states except lowa. Therefore, in order o not artifi-
cially deflate the actual number of operational drug courts, 2003 survey data were used for lowa.
77 percent (41) of jurisdictions reporting as of December 31, 2004,

74 percent {39) of jurisdictions reporting as of Decernber 31, 2004.

An important caveat to this figure is that the total number of all births to drug court participanis
was not assessed: therefore, it is not possible to ascertain from these data the actual percentage
of drug-free births.

' Conlference of Chief Justices/Conference of State Court Administrators. 2004,

For a review of current problem solving court research, see “Just the (Unwieldy, Hard to Gather
But Nonetheless Essental} Facts, Maam: What We Know and Don't Know About Problem
Solving Courts,” by Greg Berman and Anne Gulick, published in the Fordham Urban Law
Journal, Vol. XXX, No. 3 (March 2003).

NDCI received 2004 survey results from all states except lowa. Therefore, in order 1o not artifi-
cially deflate the actual number of operational problem solving courts, 2003 survey data were
used for Towa.

NDCI received 2004 survey results from all states except lowa. Therelore, in order to not artifi-
cially deflate the actual number of operational problem solving courts, 2003 survey data were
used for lowa.

At the printing of this publication, this correspondent is no longer cmployed in this position.
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