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Pursuant to Evidence Code sec. 459, Plaintiff/Appellant, Catherine

Flores hereby requests this Court on review of the above-captioned

matter to judicially notice the following matters:




1. Assembly Bill AB1 as originally enacted into law September 23,
1975, a copy of which is attached hereto as exhibit “1";
2. The website of the NORCAL Mutual Insurance Company at

www.norcalmutual.com, including but not limited to the exemplar

“Professional Liability Insurance Hospital Policy” and “Professional
Liability Insurance Policy” displayed on that website, copies of
which policies are attached hereto as exhibit “2";

3. The website of The DoctorsCompany at www.the doctors.com
including but not limited to the cover page thereon entitled “Medical
Practice Coverages Insuring the Business of Medicine”, a copy of
which is attached hereto as exhibit “3";

4. The website of the American Academy of Orthopaedic Surgeons
at www.aaos.org/news/aaosnow/jan08/managing6.asp including the
article thereon entitled “Protecting your assets: Why medical liability
insurance isn’t enough”, a copy of which is attached hereto as exhibit
ey,

5. The annual report of the California Department of Insurance
outlining the market share of insurers writing medical malpractice

insurance in California as reported on the website of Presidio

Insurance at www.presidioinsurance.com/news//california-medical-



malpractice., a copy of which is attached hereto as exhibit “5".

This Motion is made upon the grounds that such materials are
relevant to review of the matter presently before this Court;
constitute matters of which this Court must or may take judicial
notice, i.e. official laws of the State of California and/or facts that
are not reasonably subject to dispute and are capable of immediate
and accurate determination by resort to sources of reasonably
indisputable accuracy; and serve to assist the Court in its resolution
of the issues before it.

The matters sought to be judicially noticed are relevant to the subject
matter of this review. Issues presented by review include a definition of
professional negligence. Although PIH seeks a definition all inclusive of
everything that occurs within a hospital, neither the medical industry nor the
insurance industry acts in accordance with the definition sought. For
example, the medical insurer websites and medical malpractice insurance
policies sought to be judicially noticed differentiate negligent acts within a
hospital between those arising from medical incidents involving the
physician-patient relationship and those arising from general negigence-

premises liability.



The matters here sought were not presented to the Trial Court, which
decided the matter on demurrer before any discovery or investigation into
insurance could be conducted.

The matters sought to be judicially noticed concern matters occurring
both before and after the judgment in this case. They involve ongoing and
continuing practices in the medical and insurance industry which existed
both before and after the judgment.

This Motion is based upon this Motion, the Memorandum of Points
and Authorities and Declaration of Edward W. Lloyd filed concurrently

herewith, and the records and files herein.

Dated: January /0, 2014

LAW OFFICES OF EDWARD W. LLOYD

/Z [)4 o
by Edward W. Lloyd, Attomey or

Plaintiff/Appellant




MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTORY STATEMENT OF FACTS:

The review requested of this Court involves an interpretation of the
term “professional negligence” as contained in several provisions of MICRA
as enacted by the Legislature in 1975. Defendant/Respondent PIH urges a
definition of professional negligence that encompasses any and every act of
negligence occurring within the confines of a hospital, from a botched surgery
to a fall occasioned by a janitor’s negligence in leaving a wet-mopped floor in
a dangerous condition. Plaintiff/Appellant on the other hand asserts that the
Legislature intended a much narrower interpretation of “professional
negligence” limited to negligent acts or omissions directly related to medical
incidents involving the specialized care and skill of a medical health care
provider.

As Flores will demonstrate in her Answer Brief on the Merits, the issue
before this court is one of statutory interpretation. To construe a statute, rules
of law have developed to be followed. One of those rules is to look to the
intent of the legislative body that enacted the statute. Here, the prime
legislative intent, as stated by the Legislature, was to lower the cost of medical
malpractice insurance. The intent was not to lower the cost of general liability

insurance, but again, only to lower the cost of medical malpractice insurance.



Although PIH argues that every negligent act or omission occurring in
a hospital constitutes professional negligence, the insurance industry has not
adopted that view. The very insurance industry involved in this review does
not treat each and every negligent act or omission occurring in a hospital as
professional negligence. To the contrary, the insurance industry segregates
negligent acts and omissions occurring within a hospital into acts constituting
medical malpractice, i.e related to medical procedures, and acts constituting
ordinary negligence, i.e. premises liability.

It is disingenuous for PIH and/or its insurers to argue to this Court that
every act of negligence occurring within its walls is professional negligence
when it carries both medical malpractice insurance and general
liability/premises liability insurance.

Further, the very fact that hospitals carry both medical malpractice
insurance and general liability insurance goes directly to the issue of
legislative intent. As it now exists, the burden of the slip and fall incident is
not placed upon the medical malpractice policy. It is instead the burden of the
general liability/premises liability policy. Undera definition urged by PIH, the
burden of the slip and fall would be transferred to the medical malpractice
policy as it would then constitute “professional negligence”.

By way of this Request for Judicial Notice, Flores seeks to have this



review conducted in “the real world”. If Hospital is to argue to the Court that
all negligent acts and omissions within its confines are professional in nature,
this Court should know that PIH and its insurance carriers are acting
differently in the in the real world. They insure and handle medical
malpractice claims under a professional negligence coverage and they insure
and handle premises liability claims under a general liability coverage.

In conducting its review, this Court should know that an interpretation
to the effect that all negligence within the confines of a hospital is
“professional negligence” will not serve to lower malpractice premiums. To
the contrary, premises liability claims are reported to the general liability
coverage and not to the medical malpractice coverage. Such an interpretation
would do nothing to lower medical malpractice premiums. To the contrary, it
may well drive-up medical malpractice premiums. A definition that all
negligence within a hospital is professional negligence could well shift the
burden of premises liability claims to the medical malpractice carrier.

To this extent, Flores has asked this Cdurt to take judicial of the current
state of hospital and physician insurance coverage. Norcal Mutual Insurance
Company is one of the largest medical malpractice insurance carriers in this
State. It provides medical malpractice insurance for a separate premium in

which it defines “professional liability” for an injury caused by a “Medical



Incident”. It also provides general liability insurance covering, among other

matters, premises liability. Its general liability coverage expressly excludes
liability arising as a result of a “medical incident”.

Flores suggests that in reviewing this matter, the court should be aware
of the distinction that the medical and medical insurance industry draws
between ordinary and professional liability coverage in the real world. They
do not treat and they do not insure everything that goes wrong in a hospital as
“professional negligence”. To this extent:

1. Flores asks this Court to take judicial notice of the NorCal Mutual

Insurance Companies website and the exemplar Hospital Policy and

Physicians Policy (exh. “2” hereto). Said policies clearly show the

industry treatment of classification, reporting and handling of liability

claims, differentiating between claims arising from “medical incidents”
and those arising from “premises liability”;

2. Flores asks this Court to take judicial notice of the website of the

American Academy of Orthopaedic Surgeons’ article entitled

“Protecting your assets: Why medical liability insurance isn’t enough”.

This article also demonstrates the distinction drawn by the medical

industry and insurance industry between professional and ordinary

liability. This article explains that “...medical liability insurance does




not cover liability arising from activities inherent in running a medical
practice not directly related to the physician-patientrelationship. These
potential liabilities include employment lawsuits and tort claims for
injuries sustained on the office premises.” This article is relevant to
demonstrate that the American Academy of Orthopaedic Surgeons does
not consider a premises liability claim to be covered by medical
malpractice insurance. A copy of this article is attached as exh. “4";
3. Flores asks this Court to take judicial notice of The Doctors
Company website and its article entitled “Medical Practice Coverages:
Insuring the Business of Medicine”. This is a major medical
malpractice carrier in California, the successor to SCIPIE. This
material also notes that it offers separate coverage for property and
general liability claims. A copy of this website/article is attached
hereto as exh. “3"; and

4. Flores asks this Court to take judicial notice of the website of
Presidio Insurance reporting on the California Department of
Insurance’s annual report on market shares of California med mal
carriers, listing The Doctors company and Norcal Mutual as the
predominant carriers in California. A copy of this website/article is

attached hereto as exh. “5"



Flores will also demonstrate in her Answer Brief on the Merits that
MICRA constituted a constellation of numerous additions and amendments to
the Business and Professions Code, Civil Code, Code of Civil Procedure, and
Insurance Code. Rules of interpretation mandate that a statute be interpreted
to give general effect and order within the entire scheme of legislation of
which any single statute is a part. As initially enacted, and as largely stands
today, the interpretation of “professional negligence” as urged by PIH would
have created and would create chaos within MICRA.

It is thus important for this Court to have before it the initial MICRA
legislation as enacted as AB 1. Several sections have since been amended or
deleted. To pass on the legislative intent, however, it is important for this
Court to see MICRA in its original form.

To this extent, Flores asks this Court to take judicial notice of Assembly

Bill AB 1. A copy of same is attached hereto as exh. “1".

II. THIS COURT IS AUTHORIZED TO TAKE JUDICIAL NOTICE

UPON ITS REVIEW:

Pursuant to Evidence Code sec. 459, a reviewing court shall take

judicial notice of matters noticeable under Evidence Code sec. 451 and 453.

It may also take judicial notice of any matter specified in sc. 452.

-10-



III. ASSEMBLY BILL AB 11S JUDICIALLY NOTICEABLE UNDER

EVIDENCE CODE SECTION 451:

Per Evidence Code sec. 451(a)(1), a court of this State must take

judicial notice of “the decisional, constitutional, and public statutory law” of
California. This Court is specifically authorized to take mandatory judicial

notice of AB 1, a public statutory law of Califonia.

IV. THE MEDICAL MALPRACTICE INSURANCE WEBSITES AND
POLICIES ARE JUDICIALLY NOTICEABLE UNDER EVIDENCE

CODE SECTION 452:

Evidence Code sec. 452(h) authorizes this Court to take judicial notice

of “facts and propositions that are not reasonably subject to dispute and are
capable of immediate and accurate determination by resort to sources of
reasonably indisputable accuracy.” Flores’ request to notice the websites and
policies of the major malpractice carriers in California falls within this
category.

In the case of Ampex Corporation v. Cargle (2005) 128 Cal. App._4"

1569, at 1573, the Court held that it was proper to judicially notice a

company’s records posted on its website.

-11-



V. FLORES’ FAILURE TO ASK THE TRIAL COURT TO
JUDICIALLY NOTICE THESE DOCUMENTS IS EXCUSABLE:

A reviewing court can take judicial notice of matters that were not
before the trial court. (Haworth v. Superior Court (2010) 50 Cal. 4™ 372, at
379) It is true that it is better practice when the request for judicial notice is
also made in the courts below, but this failure is excusable in the case at bar.

The Judgment against Flores in the trial court was entered following the
sustaining of demurrer without leave to amend and subsequent dismissal. As
such, Flores had neither opportunity nor sufficient time to conduct discovery
on the issue of insurance nor to fully develop the issue as it has now been
developed for presentation to our highest tribunal. It would have been nice
had Flores been able to conduct discovery as to what insurance PIH had and
what coverages it had and even what coverage had been invoked in this case,
but that opportunity was not present. Judgement was entered following

demurrer.

Dated: January /@ 2014

LAW OFFICES OF EDWARD W.LLOYD

QN PP
by Edward— W. [Lloyd, Attorney for
Plaintiff/Appellant

-12-



DECLARATION OF EDWARD W. LLOYD
I, Edward W. Lloyd, declare:
1. That], Edward W. Lloyd, am an attorney at law, duly authorized to practice
law in all courts of the State of California. I am attorney of record for
Plaintiff/appellant herein, Catherine Flores. Except as may otherwise be stated
herein, I have personally knowledge of all matters set forth herein and if called
to testify, could and would testify competently thereto. My personal
knowledge comes from the fact that I personally participated in all matters set

forth herein.

2. The matters which I request the Court to judicially notice were not the
" subject of a request for judicial notice at the Trial Court in the proceedings
below. Thé judgment below was entered after a demurrer was sustained to the
Complaint without leave to amend. As such, I had neither sufficient
opportunity nor time in which to conduct discovery as to insurance in effect,
the type of insurance coverage and the policy to which Flores’ claim had been
reported. Further, I had not then sufficiently researched the complex issues
involved in this case which have only come to light after appellate review to
fully understand the need for this Court to be’ informed about the practices of

the insurance and medical industries in drawing their own distinctions between

-13-



professional and general negligence for insurance coverage purposes.

3. I opine that all matters requested are highly relevant to this appeal. PIH
contends that negligent acts and omissions occurring in a hospital constitute
“professional negligence”. Atthe same time, both the medical industry and the
insurance industry continue to draw important distinctions between
professional negligence and general negligence/premises liability and offer
separate coverages for each. As a result, neither the medical nor insurance
industry acts in accordance with the position taken by PIH in this review. The
insurance websites and policies asked to be noticed point out what appears to
this author to be a highly disingenuous position take by PIH.  Further, the
insurance policies asked to be noticed provide separate coverage for general
liability/premises liability. As such, although Hospital would argue that a slip
and fall occurring in a hospital is pro fessional negligence, the policies
themselves show how they would continue to be reported under premises
liability coverage, thereby having no effect upon medical malpractice rates, or
potentially reported as professional negligence greatly increasing the burden
of the malpractice carrier and raising premiums, the exact opposite of the

legislative intent of MICRA.

-14-



4. Also, AB 1 in its initial format is relevant to demonstrate the legislative
intent as formulated in 1975. As MICRA has been amended since, it is
necessary for the Court to have before it a concise and easy to find version of

the original MICRA legislation.

5. The matters sought to be judicially noticed arguably represent the state of

the medical insurance industry both before and after judgment in this case.

6. Attached hereto as exhibit “1" is a true and correct copy of Assembly Bill
AB 1, the MICRA statutes, as originally enacted in 1975. I personally copied
this document form the official records of the Legislature of the State of

California located at the Orange County Law Library in Santa Ana, California.

7. Attached hereto as exhibit “2" is a true and correct copy of an exemplar
Norcal Mutual Insurance Company hospital and physician policy of insurance.
This document was and is located upon the website of Norcal located at

www.norcalmutual.com.

8. Attached hereto as exhibit “3" are true and correct copies of the website of

TheDoctorsCompany insurance company located at www.thedoctors.com.

-15-




The article appearing thereon is entitled “Medical Malpractice Coverages

Insuring the Business of Medicine”.

9. Attached hereto as exhibit “4" is a true and correct copy of the website of
the American Academy of Orthopaedic Surgeons located at
WWW.aa0s.org/news/aaosnow/jan08/managing6.asp. The article appearing
thereon is entitled “Protecting your assets: Why medical liability insurance

isn’t enough”.

10. Attached hereto as exhibit “5" is a true and correct copy of the website of
Presidio Insurance reporting on the annual report of the California Department
of Insurance outlining market shares of California medical malpractice
insurers. Itis located at www.presidioinsurance.com/news/california-medical-
malprctice.

I declare under penalty of perjury of the laws of the State of California

the foregoing to be true and correct. Executed this/ﬂ?{ggl of January, 2014, at

QQZW\

Edward W. Lloyd

Santa Ana, California.

-16-
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FOR YOU CONVENIENCE AND TO AVOID CONFUSION, THE FOLLOWING IS A
COMPOSITE OF THE MEDICAL MALPRACTICE REFORM LEGISLATION (AB 1XX
AND SB 24XX) AND THE JOINT UNDERWRITING ASSOCIATION LAW (SB 491
AND SB 24XX). .

MEDICAL INJURY COMPENSATION REFORM ACT

Assembly Bill No. 1xx
CHAPTER 1xx

An act to amend Sections 125.5, 2100, 2101, 2116,
2119, 2361, 2361.5, 2362, 2364, 2372.5, 2436, 2454,
2456, and 2458 of, to add Sections 2100.2, 2100.5,
2100.6, 2100.7, 2100.8, 2101.5, 2101.6, 2122, 2372,
and 2372.1 to, to add Article 11 (commencing with
Section 800) to Chapter | of Division 2 of, to add Ar-
ticle 2.3 (commencing with Section 2123) and Aricle
2.4 (commencing with Scction 2124.5) to Chapter 5 of
Division 2 of, to add Article 8.5 (commencing with
Section 6146) to Chapter 4 of Division 3 of, to repeal
Section 2372 of, 1o repeal Article 11 (commencing with
Section 800) of Chapter 1 of Division 2 of, and to
repeal Article 2.3 (commencing with Section 2123) of

Chapter 5 of Division 2 of, the Business and Profes- .

sions Code; to amend Section 43.8 of, and to add Sec-
tions 3333.1 and 3333.2 to the Civil Code; to amend
Sections 340.5 and 1094.5 of, to add Sections 667.7
and 674.7 to, and to add Chapter 5 (commencing with
Section 364) to Title 2 of Part 2 of, and to add Title
8.1 (commencing with Section 1295) to Part 3 of, the

Code of Civil Procedure; and to add Sections. 11587

and 11588 to, the Insurance Code, relating to health,

' _ and making an appropriation therefor.

" {Approved by Governor September 23, 1975, Filed with
Sccretary of State Sept:mbcr 23, 1975.)

AB 1xx, Keene. Injury of patients: compensauon
AND
Senate Bill No. 24xx
CHAPTER 2xx

An act to amend Sections 160, 800, 804, 2100.6,
2101, 2116, 2123.1, 2123.2,.2123.3, 2123.9, 2123.10,
2124, 2124.2, 2124.45, 2124.7, 2372, 23T2.5, 2454,

2456, 2458, and 6146 of, and to add Sections 2101.7

and 2601.5 1o, the Business and Professions Code, to
amend Sgctions 3333.1 and 3333.2 of the Civil Code,

to amend Sections 340.5, 364, 667.7, and 1295 of the
Code of Civil Procedurs, to amend Sections 4040,
11588, 11890, 11895, 11896, 11897, 11898, 11800,
11902, 11902.2, 11903, and 11904 of, and to add
Sections 108.5, 1858.05, and 1858.15 to, the Insurance
Code, and to amend Section 830.3 of the Penal Code,
relating to medical malpractice, and to amend Assem-
bly Bill 1 of the 1975-76 Second Extraordinary Ses-
sion, making an appropriation therefor, and declaring
the urgency thereof, to take effect immediately.

[Approvcd by Governor Scpu:mber 24, 1975. Filed with
Secretary of State Scptember 24, 19¥75.)

SB 24xx, Bchr. Insurance: medical malpractice.

The people of the State of California do enact as fol-
lows:

Section 1 of AB 1xx. (a) This act shall be known
and may be cited as the Medical ln}ury Compensation
Reform Act.

(b) The Legislature finds and declares that there
is a major health care crisis in the State of California
auributable to skyrocketing malpractice premium costs
and resulting in a potential breakdown of the health
delivery system, severe ha%;hips for the medically in-
digent, a denial of access for the economically marginal,
and depietion of physicians such as to substantially
worsen the quality of health care available to citizens -
of this state. The Legislature, acting within the scope
of its police powers, finds the statutory remedy herein
provided is intended to provide an adequate and rea-
sonable remedy within the limits of what the foregoing
public health and safety considerations permit now and
into the foreseeable future.

Section 125.5 of the Business and Professxons Code
is amended to read: |

125.5 (a) The superior court for the county in
which any person has engaged or is about to engage in
any act which constitutes a violation of a chapter -of
this code administered or enforced by a board within
the department may, upon a petition filed by the board
with the approval of the director, issue an injunction

A-50



or other appropriate order restraining such conduct.
The proceedings under this section shall be governed
by Chapter 3 (commencing with Section 525 ) of Title
" 7 of Pant 2 of the Code of Civil Procedure, except that
no undertaking shall be required. As used in this sec-
tion, “board” includes commission, bureau, division,
agency and a medical quality review committee.

(b) The superior court for the county in which any
person has engaged in any act which constitutes a vio-
lation of a chapter of this code administered or en-
forced by a board within the department may, upon a
petition filed by the board with the approval of the
director, order such person to make restitution to per-
sons injured as a result of such violation. )

(c) The court may order a person subject to an
injunction or restraining order, provided for in subdivi-
sion (a) of this section, or subject to an order requiring
restitution pursuant to subdivision (b), to reimburse
the petitioning board for expenses incurred by the
board in its investigation related to its petition,

(d) The remedy provided for by this section shall
be in addition to, and not a limitation on, the authority
provided for in any other section of this code.

Section 160 of the Business and Professions Code
is amended to read: ‘

160. The Chief and all investigators of the Division
of Investigation of the department and all investigators
of the Board of Mcdical Ouality Assurance Have the
authority of peace oflicers while engaged in exercising
the powers granted or performing the duties imposed
upan them or the division in investigating the laws ad-
ministered by the various boards comprising the de-
pantment or commencing directly or indirectly any
criminal prosecution arising from any investiga:ion con-
ducted under these laws. All persons herein referred
to shall be deemed to be acting within the scope of
employment with respect to all acts and matters in this
section set forth, ‘

Article 11 (commencing with Section 800) of Chap-
ter 1 of Division 2 of the Business and Professions
Code is repeaied. _

Anrticle 11 (commencing with Section 800) is added
to Chapter 1 of Division 2 of the Business and Profes-
sions Code, to read: '

Articie 11. Professional Reporting

800. (a) The Board of Medical Quality Assurance,
the Board of Dental Examiners, the Board of Osteo.
pathic Examiners, the California Board of Registered
Nursing, the Board of Vocational Nurse and Psychiatric
Technician Examiners, the Staie Board of Optometry,
the Board of Examiners in Veterinary Medicine, and
the State Board of Pharmacy shall each separately
create and maintain a central file of the names of all
‘persons who hold a license, cenificate or similar au-

thority from such board. Each such central file shall
bs so created and maintained as to provide an indi-
vidual historical record for each such person with
respect to (1) any conviction of a crime in this or any
other state which constitutes unprofessional conduct
under Section 2383, pursuant to the reporting require- .
ments of Section 803; (2) any judgment or settiement
requiring him or his insurer to Pay any amount of
damages in excess of three thousand dollars ($3,000)
with respect to any claim that injury or death was proxi-
mately caused by such person’s negligence, error or
omission in practice or rendering of unauthorized pro-
fessional services, pursuant to the reporting require-
ments of Section 801 or 802; (3) any public com-
plaints for which provision is hereinafter made by
regulation, pursuant to subdivsion (b) of this section;
(4) disciplinary information reported pursuant to
Section 805. _

(b) Each such board shall prescribe and promul-
gate forms on which members of the public and other
licensees or certificate holders may file written coms-
plaints to the board alleging any act of misconduct in

- or connected with the performance of professional serv-

ices by such person.

Each such complaint shall be immediately for-
warded to the appropriate medical quality review com-
mittee for action, pursuant 1o Articlc 2.3 (commenc-
ing with Section 2123) of Chapter 5. o

Upon & determination by the committee that the
complaint is without merit, the central file shall be
purged of information relating to the complaint,

()" The contents of any central file shall be confi-
dential except that it may be reviewed (1) by the
licensee involved or his counsel or representative who
may, but is not required to submit any additional ex-
culpatory or explanatory statements or other informa-
tion, which statements or other information must be
included in the file, (2) by any district attorney or
representative or invesligator therefor who has been
assigned to review the activities of a healing arts li-
centiate, (3) by any representative of the Atomey
General's office or investigator thereof who has been
assigned to review the activities of a healing arts Ji-
centiate, or (4) by any investigator of the Depantment
of Consumer Affairs who has been assigned 10 review
the activities of a healing ants licentiate. Such licensee
may, but is not required to submit any additional ex-
culpatory or explanatory statements or other informa-
tion which statements or other information must be
included in the file.

80l. (a) Every insurer providing professional
liability insurance to a person who holds a license,
certificate or similar authority from or under any
agency mentioned in Section 800(a) (except a person
licensed pursuant to Chapter 3 (commencing with Sec-
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tion 1200) of Division 2) shall send a complete report
to that agency as to any settlement or arbitration award
over three thousand ‘dollars ( $3,000) of a claim or ac-
tion for damages for death or personal injury caused by
such person's negligence, error or omission in practice
or his rendering of unauthorized professional services.
Such report shall be sent within 30 days after such
written settlement agreement has been reduced to writ-
ing and signed by all parties thereto or within 30 days
after service of such arbitration award on the parties.

(b) Notwithstanding any other provision of law, no
insurer shall enter into such a settiement without the
written consent of the insured, except that this prohibi-
tion shall not void any scttlement entered into without
such written consent. The requircment of written con-
sent can only be waived by both the insured and the
insurer. The provisions of this section shall only apply
10 a settlement on a policy of insurance executed or
renewed on or after January 1, 1971, )

802. 'Every scutlement or arbitration award over
three thousand dotiars ($3,000) of a claim or action
for damages for death or personal injury caused by

- negligence, error or omission in practice, or the un-

authorized rendering of professional services, by a per-
son who holds a license, cenificate or other similar
authority from an agency meationed in Section 800(a)
(except a person licensed pursuant 10 Chapter 3 (com-
mencing with Section 1200) of Division 2) who does
not possess professional liability insurance as to such
claim shall, within 30 days after any such written set-
tlement agreement has been reduced to writing and
signed by all the parties.thereto or 30 days after scrv-
ice of such arbitration award on the parties, be reported
to the agency which issued the license, certificate or
similar authority. A complete report shall be made by
appropriate means by such person or his counsel, with
a copy of such communication to be sent to the claim-
ant through his counsel if he is so represented, or di-
rectly if he is not. If, within 45 days of the conclusion of
such written setdement agreement or service of such ar-
bitration award on the panties, counsel for the claimant

(or if he is not represented by counsel, the claimant
.. himself) has not received a copy of the report, he shall

himself make such a complete report. Failure of the
physician or claimant (or, if represented by counsel,

their counsel) to comply with the provisions of this

section is a public offense punishable by a fine of not
less than fifty dollars ($50) or more than five hundred
dollars ($500). Knowing and intentional failure to
comply with the provisions of this section, or conspiracy
or collusion not to comply with the provisions of this

scctiont, or to hinder or impede any other person in.

such compliaice is 2 public offense punishable by a
fine of not less than five thousand dollars. ($5,000) nor
more than fifty thousand doliars ($50,000).

803. Within 10 days after a judgment by a court
of this staie that a person who holds a license, certifi-
cate or other similar authority from an agency men-
tioned in Section 800(a) (except a person licensed
pursuant 10 Chapter 3 (commencing with Section
1200) of Division 2) has committed a crime or is
liable for any death or personal injury caused by his
negligence, error or omission in Practice, or his render-
ing unauthorized professional services, the clerk of the
court which rendered such judgment shali report the
same to that agency which issued the license, certificate
or other similar authority; provided that, where the
judge who tried the matter finds that it does not relate
to the defendant’s professional competence or integrity
he may, by order, dispense with the requirement that
the report be sent.

804. (a) Any agency to whom reports are to be
sent under Section 801, 802, or 803, may develop a
prescribed form for the making of such reports, usage
of which it may, but need not, by rcgulation require in
all cascs. .

(b) A report required to be made by Sections 801
and 802 shall be deemed complete only if it includes
the following information: (1) the name and last
known business and residential addresses of every plain-
ufl or claimant invoived in the matter, whether or not
each such person recovered anything; (2) the name
and last known business and residential addresses of
every physician or provider of health care services who
was claimed or alleged to have acted improperly,
whether or not such person was a named defendant
and whether or not any recovery or judgment was had
against such persons; (3) the name, address and prin-
cipal place of business of every insurer providing pro-
fessional liability insurance as 10 any person namcd in
(2) and the insured's policy number; (4) the name
of the court in which the action or any part of the
action was filed along with the date of filing and docket
number of each such action; (5) a brief description or
summary of the facts upon which each claim, charge
or judgment rested including the date of occurrence;
(6) the names and last known business and residential
addresses of every person who acted as counsel for any
party in the litigation or negotiations, along with an
identification of the party whom said person repre- |
sented; (7) the date and amount of fina) judgment or
settiement; and -(8) such other information as the _
agency to whom the reports are t0 be sent may, by
regulation, ‘require. _ ‘

(c) Every person named in such report, who is
notified by the board within 60 days of the filing of the
report, shall maintain for the period of three years
from the filing of such report any records he has as to
the matter in question and shall make thost available



upon request 10 the agency with which the report was
filed.

805. The chief administrator or executive officer of
any county hospital or county medical facility or any
clinic, health facility, general acute care hospital, acute
psychiatric hospital, skilled nursing facility, interme-
diate care facility, or special hospital licensed pursuant
to Division 2 of the Health and Safety Code (com-
mencing with Section 1200), or any health care service
plan or medical care foundation shall report to the
agency which issued the license, certificate, or similar
authority when any person who holds a license, certifi-
cate or-similar authority under any agency mentioned
in Section 800 is denied staff privileges, removed from
the medical staff of such institution, or if his staff

~ privileges are restricted for a cumulative total of 45

days in any calendar year, for any medical disciplinary
cause or reason. Such report shall be made within 20
working days following such removal or restriction,
shall be certificd as true and correct by the chicf ad-
ministrator or other exceutive oflicer, and shall contain
a statement detailing the nature of the actian, its date
and all of the reasons for, and circumstances surround-
ing. such action. If the removal or restriction is by
resignation or by voluntary action, the report shall
state whether the resignation was requested or bar-
gained for. .

The reporting required hercin shall not act as a
waiver of confideniiality of medical records and com-
mittee reports. The information reported or disclosed
shall be kept confidential cxcept as provided in subdi-
vision (c) of Section 800.

806. Each agency in the department receiving re-
ports pursuant 1o the preceding sections shall prepare
a statistical report based upon such records for presen-
tation to the Legislature not later than 30 days after
the commencement of each regular session of the Lepis-
lature, including a summary of administrative and
disciplinary action taken with respect to such reports
and any recommendations for corrective legislation if
the agency considers such legislation to be necessary.

807. Each agency in the department shall notify
every person licensed, certified or holding similar
authority issued by it, and the department shall notify
cvery insurance company doing business in this state
and cvery institution mentioned in Section 80S of the
provisions of this article.

Section 2100 of the Business and Professions Code,
as amended by Chapter 716 of the Statutes of 1971, is
amended to read: ’ )

2100. There is in the Department of Consumer
Aflairs a Board-of Medical Quality Assurance of the

~State of California which consists of 19 members who

shall be appointed by the Governor, subject 10 confir-

mation by the Senate, seven of whom shall be public -
members.

Section 2100.2 is added to the Business and Profcs-
sions Code, to read: ~ :

2100.2. Norwithstanding any other provision of
law, the terms “board™ or “Board of Medical Exami-
ners” as uscd in this chapter shall mean the Board of
Medical Quality Assurance.

Section 2100.5 is added to the Business and Profes-
sions Code, to read:

2100.5. The board shall consist of the following
three divisions: a Division of Medical Quality, a Divi-
sion of Licensing, and a Division of Allied Health Pro-
fessions. .

Section 2100.6 is added to the Business and Profes-
sions Code, 10 read;

2100.6 Thc' Division of Medical Quality shall
have responsibility for (a) reviewing the quality of
medical practice carried out by physician and surgeon
certificatc holders under the jurisdiction of the board;
(b) the administration and hearing of disciplinary
actions; (c) carrying out disciplinary action appropriate
to findings madc by a medical quality review com-
mittee, a hearing oliicer, or the division.

Section 2100.7 is added to the Business and Profes-
sions Code, to read: :

2100.7. The Division of Licensing shall have the
responsibility for: (a) developing and administering
the physicians and ‘surgeons examination; (b) issuing
licenses and certificates; (c) suspending, revoking ¢-
limiting licenses and certificates upon order of the Di-
vision of Medical Quality; (d) administering programs
of continuing comipetence for certificate holders pursu-
ant to Section 2101.6; (e) approving undergraduate
and graduate medical education programs; (f) approv-
ing clinical, clerkship and special programs; (g) ad-
ministering student loan programs, grants and reci-
procity certificates. .

Section 2100.8 is added to the Business and Profes-
sions Code, to read: ,

2100.8. The Division of Allicd Health Profes-
sions shall have responsibility for: : ‘

(a) The activities of txamining committees and
nonphysician certificate holders under the jurisdiction’
of the board. '

(b) Discipline of nonphysician certificate holders
10 the exient such discipline is currently within the
jurisdiction of the board. _

(€) Acling as liaison with other healing arts boards
concerning the activities of the licentiates of other
boards. : '

(d) Reporting to the Legislature and the Governor
by July 1, 1976, concerning the desirability of certify-
ing currently noncertified categories providing health
services of a technical nature.
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 Section 2101 of the Business and Professions Code
is amended to read:

2101. Members of the board shall only be ap-
pointed from persons who have been citizens of this
state for at least five years next preceding their appoint-
ment. Members of the board, except the public mem-
" bers, shall only be appointed from persons who hold
licenses under this chapter or any preceding medical
practice act of this state. Five of such liccnsee mem-
bers shall be members of the faculty of a clinical de-
pantment of an approved medical school in the state.
The public members shall not be licentiates of the
board. No person who in any manner owns any interest
in any college, school, or institution engaged in medical
instruction shall be appointed 1o the board. Not more
than four members of the board may be full-time mem-
bers of the facultiés of medical schools.

Section 2101.5 is added to the Business and Profes-
sions Code, to read:

2101.5 The Division of Medical Quality shall
consist of seven members of the board, three of whom
shall be public members. The Division of Licensing
shall consist of scven members, two of whom shall be
public members. The Division of Allicd Health Pro-
fessions shall consist of five members, two of whom
shall bc public members. '

Each member presently serving on the board shall
" be assigned by the Governor to sit in 2 specific. divi-
sion. Appointments madc by the Governor subsequent

to the effective date of this section shall be made 10 a
specific division. o

Section 2101.6 is added to the Business and Profes-
sions Code, to read: _

2101.6. In order to insure the continuing compe-
tence of physicians and surgeons certificate holders un-
der this chapter, the Division of Licensing shall by
January 1, 1977, adopt and administer standards for

" continuing education of such certificate holders. The
division shall require centificate holders 10 demonstrate
satisfaction of the continuing education requirements

. at intervals of not less than four nor more than six

years. : o

_ Section 2101.7 is added to the Business and Profes-
_ sions Code, 10 read: = '

210L.7 The Governor may remove any mcmber

~of the board for neglect of ‘duty required by this chap-
ter, incompetency, or unprofessional conduct.

Section 2116 of the Business and Professions Code
is amended 10 read: ' .

2116. The board may prosecute all persons guilty
‘of violating the provisions of this chapter.

It may employ investigators, legal counsel, medical
consultants, and any such clerical assistance as it may
deem necessary to carry into effect the provisions of

. this. chapter.. The board may fix the compensation to

be paid for such service and may incur such other ex-
penses as it may decm necessary.

The Attorney General shall act as the legal counse!
for the board for any judicial proceedings and, at the .
board’s discretion, for any administrative proceedings
and his services shall be a charge against it.

Section 2119 of the Business and Professions Code
is amended to read:

2119. A division of the board may, within its
jurisdiction, adopt, amend, or repeal, in accordance
with the provisions of the Administrative Procedure
Act, such rules as may be reasonably necessary to en-
able it to carry into effect the provisions of this chapter.

Five members of the Division of Medical Quality,
three members of the Division of Licensing, and three
members of the Division of Allied Health Professions
shall constitute a quorum for the transaction of busi-
ness at any meeting.

It shall require the affirmative vote of a majority of
the membership of a division to carry any motion or
resolution, to adopt any rule, to pass any measure, or
to authqrize the issuance of any ccrtificate under this
chapter, cxcept that a decision by the Division of
Medical Quality to revoke the certificate of a physician
and surgeon shall require an affirmative vote of five
members of the division.

Section 2122 is added to the Business and Profes-
sions Code, to read:

2122. The Division of Medical Quality of the board
shall report to the Legislature and the Governor by
July 1, 1977, with a recommended program by which
lo insure the continuing competence of certificate
holders under this chapter on the basis of individual
performance evaluation.

The division shall seek advice and consultation in
making ifs recommendation from medical quality re-
view committces, professional medical societies, pro-
fessional standards review organizations, and other
appropriate persons. ,

The Division of Medical Quality shall report to the
Legislature and the Governor by January 1, 1977, with
a recommended program whereby the- activities of
medical quility review commitices and professional
standard review organizations can be integrated two
assure the maintenance of high-quality medical prac-
tice, and the establishment of individual performance
evaluation standards for certificate holders.

Article 2.3 (commencing with Section 2123) of
Chapter 5 of Divsion 2 of the Business and Professions
Code is repealed. ; :

Article 2.3 (commencing with Section 2123) is
added to Chapter 5 of Division 2 of the Business and
Professions Code, 1o read: .



Article 2.3. Medical Quality Review Committees

2123. The Legislature finds and declares that the
public heaith requires the establishment of procedures
1o assure the maintenance of high-quality medical
practice by holders of certificates under this chapter.

The Legislature intends by this article to establish
& system of medical quality review committees under
the jurisdiction of the Division of Medical Quality of
the Board of Medical Quality Assurance to initiate a
continuing review of the quality of medical practice by
certificate holders and to undertake such remedial or
disciplinary functions as are specified herein and ap-
propriate for the protection of the public and the cer-
tificate holder.

2123.1.  As used in this chapter:

(a) “Board” means the Board of Medical Quality

Assurance of the State of California,
~ (b) “Committec” mecans a medical quality review

committec created by this article.

(c) “District” means a district established by Sec-
tion 2123.2,

(d) “Department™ means the Department of Con-
sumer Affairs. -

2123.2 The state is divided, for the purposes of
this article, into the following 14 districts:

(a) The first district consists of the Counties of
Del Norie, Siskiyou, Modoc, Humboldt, Trinity, Shasta,

- Lassen, Tchama, Plumas, Mendocino, Glenn, Butte,

Lake, and Colusa.
(b) The second district consists of the Counties of

Sicrra, Yuba, Sutter, Yolo, Nevada, Placer, El Dorado, -

and Sacramento. )
" (c) The third district consists of the Counties of
Sonoma, Napa, and Solano.

(d) The fourth district consists of the Counties of
Marin, San Francisco, and San Matceo. :

(¢) The fifth district consists of the Countics of
Contra Costa and Alameda. ,

(f) The sixth district consists of the Counties of
Alpine, Amador. Calaveras, Tuolumne, San Joaquin,
Stanislaus, and Merced.

~ (8) The seventh district consists of the County of
Santa Clara.

(h) The cighth district consists of the Counties of
Santa Cruz, San Benito, Monterey, and San Luis
Obispo. , o
(i) The ninth district consists of the Counties of
Mariposa, Madera, Fresno, Kings, Tulare, and Kern,

(j) The 10th district consists of the Counties of
Santa Barbara and Ventura,

(k) The I1th district consists of the County of Los

Angeles,
(1) The 12th district consists of the Counties of

. Mono, Inyo, San Bernardino, and Riverside,

(m) The 13th district consists of - the County of
Orange,

(n) The l4th district consists of the Counties of
San Diego and Imperial.

2123.3. A medical quality review committee is
hereby crealed for each of the districts established by
Section 2123.2. Each committee shall be composed of
persons appointed by the Governor from among resi-
dents of the district. :

The medical quality review committees shall have
the following composition:

" (@) The first district shall be composed of 10
members, six of whom shall hold valid physician's and
surgeon’s certificates, two of whom shall be public
members, and two of whom shall be nonphysician
licentiates of a healing arts board,

(b) The second district shal] be composed of 15
members, nine of whom shall hold valid physician's and
surgeon’s certificates, threc of whom shall be public
members, and three of whom shail be nouphysician
licentiates of a healing arts board,. ‘

(¢) The third district shall be composed of 10
members, six of whom shall hold valid physician's and
surgeon’s certificates, two of whom shall be public
members, and two of whom shall be nonphysician
licentiates of a healing arts board.

€d) The fourth district shall be composed of 15
members, ninc of whom shall hold valid physician's and
surgcon’s certificates, three of whom shall be public

. members, and three of whom shall be nonphysician

licentiates of a healing arts board.

(e) The fifth district shall be composed of 15
members, nine of whom shall hold valid physician’s and
surgeon’s cerificates, three of whom shall be public
members, and three of whom shal] be nonphysician

~ licentiates of a healing arts board,

(f) The sixth district shall be composed of 10
members, six of whom shall hold valid physician's and
surgeon’s certificates, two of whom shall be public
members, and two of whom shall be nonphysician
licentiates of a healing arts board. '

(8) The seventh district shall be composed of 15
members, nine of whom shall hold valid physician's and
surgeon’s certificates, thrae of whom shall be public
members, and three of whom shall be nonphysician
licentiates of a healing arts board,

(h) The eighth district shall be composed of 10
members, six of whom shall hold valid physician’s and
surgeon’s certificates, two of whom shall be public
members, and two of whom shall be nonphysician
licentiates of a healing arts board,

(i) The ninth district shall be composed of 1S
members, nine of whom shall hold valid physician's and
surgeon’s certificates, three of whom shall be public
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members, and three of whom shall
licentiates of a healing ants board.

(j) The 10th district shall be composed of 10
members, six of whom shall hold valid physician's and
surgeon's ceriificates, two of whom shall be public
-, members, and two of whom shall be nonphysician
licentiates of a healing arts board.

(k) The 1lth district shall be composed of 20
members, 12 of whom shall hold valid physician’s and
surgeon’s certificates, four of whom shall be public
members, and four of whom shall be nonphysician
licentiates of a healing arts board.

(1) The 12th district shall be composed of 15
members, nine of whom shall hold valid physician’s and
surgeon’s certificates, three of whom shall be public
members, and three of whom shail be nonphysician
licentiates of a healing arts board,

(m) The 13th district shall be composed of 15
members, nine of whom shall hold valid physician’s and
surgeon's certificates, threc of whom shall be public
members, and three of whom shall be nonphysician
licentiates of a healing arts board, .

(n) The 14th district shall be composed of 15
members, nine of whom shall hold vaiid physician's and
surgeon’s certificates, three of whom shall be public
‘members, and thrce of whom shall be nonphysician
Licentiates of a healing arts board. .

A medical quality review committee may, pursuant
10 regulations ‘adopted by the Division of Medical
Quality, establish panels of five committee members
consisting of threc physician members, -one public
member, and one member who is a licentiate of a heal-
ing ants board other than the Board of Medical Quality
Assurance for the purposes of hearing and deciding
cases before 2 committee. Five members shall consti-
tute a quorum in order for a panel of a committee to
conduct business. It shall require an affirmative vote
of a majority of those present at a meeting of a panel,
such majority constituting at least a majority of a mini-
‘mum quorum for a panel to decide any case, pass any
measure, or make any recommendation. Where a
medical quality review committes meets as. a whole, a

be nonphysician

- majority of the membership of the committee shall con-

stitute a quorum to conduct business. It shall require
an affirmative vote of a majority of those present at a
meeting of a committee, such majority constituting at
least a majority of a minimum quorum for a committee,
to decide any case, pass any mcasure, or make any
recommendation. ‘

A finding or decision by a panel established under
this section shall constitutc a finding or decision by a
committce, - '

2123.4. Each member of cach committee, except .

the initial members, shall be appointed by the Gover-
nor for a term of four yean. -

Of those appointments of physicians and surgeons
to be made by the Governor to medical quality review
committees, for every three physicians 10 be so ap-
pointed, one shall be zppointed from among not less -
than three persons to be nominated by professional
medical societies, within the district, which represents
the profession at large, one shall be appointed from
the faculty of a clinical department of an approved
medical school in the state. The faculty member need
not reside in the district and shall be appointed from
among not less than three nominations submitted 10

- the Governor by the deans of the approved medical

schools of the state. One member shall be appointed by
the Governor from among not less than three nomina-
tions which are submitted to him by the Division of
Medical Quality. ' :

Each physician and surgeon appointee shall be li-
censed to practice in California.

Each member shall hold office until the appoint-
ment and qualification of his successor, or until six
months have elapsed since the expiration of the term
for which he was appointed, whichever first occurs.

Of those initial appointments of physicians and sur-
geons to medical quality review commitiees, for every
three physicians so appointcd, onc shall serve a term
which expires on September 1, 1978, one shall serve a
term which expires on September 1, 1979, and one
shall serve a term which expires on September 1, 1980,

Of those initial appointments of persons other than
physicians and surgeons to medical quality review com-
mittees, for every two persons so appointed, one shall
serve a term which expires on September 1, 1979, and
one shall serve a term which expires on September 1,
1980. .

2123.5. The Governor may remove any member
of a committee for negiect of any duty required by this
chapter, incompetency, or unprofessional conduct.

Vacancies in the membership of any committee shall
be filled by the Governor by appaintment from nomi-
nees submitted as provided in Section 2]123.4 and with
due regard for the proportional makeup of the com-
mittee as provided therein. :

2123.6. Each member of a committee shall re-
ceive a per diem- and expenses, as provided in Section
103. -

2123.7. Each member of a committee is subject
to the same rules and regulations as if he were a mem-
ber of the board. o

2123.9. Except as otherwise provided in this

article, all hearings shall be conducted by 2 committee

or pancl of a committee in accordance with the provi-
sions of Chapter § (commencing with Scelion 11500),
Part 1, Division 3, Title 2 of the Government Code,

If a contested case is heard by a committee or
panel of a commitice, the hearing officer who presided
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at the hearing shall be present during the committee’s
consideration of the casc and, shall advise the com-
mittee or pane! on matters of law,

2123.10. Within 30 days of the conclusion of any
hearing which is conducted by a committee or panel,
the committee or panel shall render its decision. A de-
cision by a committee or panel calling for the discipline
of a Jicensee, or restricting or limiting the extent, scope,
or type of practice of the certificate holder for a period
of one year or less, or the suspension from practice of
a licensee for 30 days or less, shall bs final, except
where the committee or panel orders reconsideration
pursuant to Section 2124.1. Where a2 committee or
panel renders a decision calling [or suspension of a
license for a period excceding 30 days, or restriction or
limitation on the cxtent, seope, or type of practice of
the certificate holder for a. period exceeding onc year,
or revocation of a license, the decision shall constitute
a proposed decision to the Division of Medical Quality.
The proposed decision shall be subject 10 the same
procedure as the proposed decision of a hearing oflicer
under subdivisions (b) and (¢) of Section 11517 of
the Government Code. A final decision of a2 commitice
shall constitute the dccision of the Division of Medical
Quality. No suspension for a period exceeding 30 days,
or restriction or limitation on the extent, scope, or type
of practice of the centificate holder for a period exceed-
ing one year, or revocation of a license shall be carried
Out except upon order of the Division of Medical
Quality. '

The Division of Medical Quality shall act upon a
proposed decision within 90 days of receiving such
decision from a committee.

2123.11. Each medical quality review committee
shall be staffed by at least one medical consuliant and
sullicient competent investigators from the board as are
necessary to carry out the purposes of this article. The
investigators so utilized shall be specially trained to ip-
vestigate medical practice activities.

2124. A medical quality review committee shall
have the following authority and duties:

(3) To initiate reviews :of the quality of medical
care practiced by certificate holders.

(b) To investigate all matters assigned to it by the
Division of Medical Quality, and such other matters
within the jurisdiction of a committec which it finds
warrant action. '

(¢) TFo initiate investigations of complaints made
by members of the pubiic, and other certificate holders,
2 health care facility or a division of the board that a
certificate holder has been guilty of unprofcssional
conduct and 1o report 1o ihe complainant within 90
days of the receipt of the complaint by the committee
as to the commitice’s findings and decision. All investi-
gations made pursuant to this section shall be com-

menced immediately and compléted within 90 days,
with 30-day progress reports submitted to the Division
of Medical Quality.

(d) To investigate the circumstances of practice of
any physician and Surgeon ceriificate holder which
have resulted in any judgments or settlements requiring
the centificate holder or insurer of the certificate holder
to pay any amount in damages in excess of a cumula-
tive total of thirty thousand dollars ($30,000) with
respect to any claim that injury or damage was proxi-
mately caused by the certificate holder’s error, negli-
gence, or omission. _

(e) Investigations conducted pursuant to this sec-
tion shall be commenced within 15 days and completed
within three months. Where applicable. a progress re-
port shall be issucd 1o the complainanis within 30 days
of the initiation of the investigation. Once an investiza-
tion has been compicted and grounds for disciplinary
action arc found by the Attorney General to cxist, the
Attorney General shall file an accusation with 2 com-
mittee within 30 days. A hcaring shall be held by a
commiltee or a panel of a committee within 45 days of
the filing of an accusation. ’

(f) Where a review or investigation carried out
pursuant to subdivision (a), (b), (c), or (d) of this
scction results in a likelihood or a finding of unprofes-
sional conduct, to hold a bearing pursuant to Section
2123.8 to determine whether unprofessional conduct
has occurred.

(f) Upon a finding of unprofessional conduct 1.
take appropriate remedial or disciplinary action in re-
lation to the certificate holder pursuant to Sections
2372, 2372.1, and 2372.5. .

(8) Seek injunctions or restraining orders pursuant

- to Scction 2436.

(h) A committee or a panel of a committee which
investigates a cenificate holder pursuant to this section
shall not be the committee or panel of a commitiee
which hears any disciplinary matters resulting from that
investigation.

2124.1. Any decision of the Division of Medical
Quality or of a committee or panel within the authority
granted it by this article is final, except that the Division
of Medical Quality or a commitice may, on its own
motion or on petition of any party. within the time and
in the manner prescribed in Chapter § (commencing
with Scction. 11500) of Par I, Division 3. Titie 2 of
the Government Code. order a reconsideration of all or
any part of a decision, '

2124.2. The Division of Medical Quality shall
adopt, amend, or repeal, in accardance with the provi-
sions of Chapter 4.5 (commencing with Section | 1371),
Part 1, Division 3, Title 2 of the Government Code,

such regulations as may reasonably be necessary 1o en- .



abie medical quality review committees and panejs to
carry into effect the Provisions of this articje,

- Failure o0 comply with the time limitations of Sec.
tion 2123.10 or 2124 shall not invalidate any proceed-
ings of the Division of Medical Quality, nor shall jt
- affect the jurisdiction of the division (o render a de-
" cision, but such a failure shall be reporteq by the divi-
sion to the Speaker of the Assembly and the President
Pro Tempore of the Senate within three months,

2124.3. The Division of Licensing, subject to ihe
State Civil Service Act, may employ investigators 1o
cvaluate theé curricyla of medical schools, Such persons
shall meet such reasonable standards of experience and

education, to be determined by the board, as will enable
. Tequired by Article 11

them to Competently perform such duties.
2124.4, Upon receiving a feport from any court

mittee shal] investigate the hature and cause of the
injuries involved and shall,. if appropriate, initiate
disciplinary action,

212445, Any physician and Surgeon may com-
municate to the commitsce Or panel regarding any other

tion shall be admissibie in 2 defamation action where
it is alleged that communication is false and made with
malice. o ‘
Upon a determination by the committee or panel
that the communication- is without merit, the centra]
file shall be purged of information relating 10 the com-
munication, o :
Article 2.4 (commencing with Section 2124.5) s
added to Chapter 5 of Division 2 of the Business angd
Professions Code, to read:

Anticle 2.4, Medical Statistics

5. There is hereby ereated t;ndcr the Board

2124,
of Medical Quality Assurance the Bircau of Medical
Statistics. The Purpose of the bureau shall e to provide

information that identifies individua] Ppatients, physi.
cians or other health care providers, except for reports
(commencing with Section 800)
of Chapter 1 of Division 2.

2124.7. Each insurer shall, within 30 days of such
termination, furnish the burcau with the names of al|
health care Providers in this state whose malpraciice

2124.8. The bureau shall be the repository for ajj
Teports filed with the board pursuant 1o Article |}
(commencing with Section 800) of Chapter 1 of Dj.
vision 2. '

2124.85. The bureau shall report at Jeast annually
to the Legislature on the data it has collected pursuant

to the public.

2124.9. It is the intent of this article that the
bureau shall serve to provide the divisions ‘of the board
with statistical information Recessary to ¢arry out their’
functions, '

Section 2361 of the Business and Professions Code
is amended 1o read: - .

2361. The Division of Medical Quality shal] rake
action againgt any holder of g certificate, who js guiity
of unprofessional conduct which has been brought to
its attention, or whose certificate has been procared by
fraud or misreprescntation or issued by mistake,

Unprofessional conduct includes, but is not limited
to, the following: .

(a) Violating or attempting to violate, directly or
indirectly, or assisting in or abetting the violation of, or
conspiring to violate, any provision or term of this
chapter,

(b) Gross negligence.



(c) lncom;-x:tcnce.
(d) Gross immorality.
(¢) The commission of any act involving moral

turpitude, dishonesty, or corruption, whether the act is

committed in the course of the individual's activities as
a centificate holder, or otherwise, or whether the act is
a felony or a misdemeanor.

(f) Any action or conduct which would have war-
ranted the denial of the cenificate. :

Section 2361.5 of thc Business and Professions
Code is amended 10 read:

2361.5. Clearly excessive prescribing or adminis-
tering of drugs or treatment, use of diagnostic pro-
cedures. or usc of diagnostic or treatment facilities
which are detrimental 1o the patient, as detcrmined by
the customary practice and standards of the local com-
munity of licensees, is unprofessional conduct within
the meaning of this chapter in addition to other matters
defined as unprofessional conduct in this chapter.

Section 2362 of the Business and Professions Code
is amended to read:

2362. The Divisiori of Licensing shall take action
against any holder of any reciprocity certificate, whose
certificate, upon which his'rcciprocir.y certificate was
issued, was procured by fraud or misrcpresentation or
issued by mistake, or who is found to be practicing
contrary to the provisions of this chapter. .

Section 2364 of the Business and Professions Code
is amended to read:

2364. No action shall be taken against the holder
of any certificate except in compliance with the provi-
sions of Chapter 5 of Part ! of Division 3 of Title 2
of the Government Code.

Section 2372 of the Business and Professions Code
is repealed. : . :

Section 2372 is added to the Business and Profes-
sions Code 10 read: - _

2372. The holder of a centificate whose default has
been entered or who has been heard by a committee,
panel, or hearing officer thereof and found guilty may:

(a) Have his certificate revoked upon order of the
Division of Medical Quality upon recommendation of
the committee, panel, or hearing officer thereof;

(b) Have his right to practice suspended for a
period not to cxceed onc year u';')on' order of the Divi-
sion of Medical Quality upon recommendation of the
commitice, panel, or hearing officer thereof:

(c) Be placed on probation by the committes:

(d) Have such other action taken in relation to
discipline as the commitice, pancl, or hearing officer
thereof may ‘deem proper. | :

Section 2372.1 is added to the Business and Profes-
sions Code, to read: ‘

2372.1. In excrcising its disciplinary authority a
committee shall wherever possible take such action 2s

is calculated to aid in the rehabititation of a certificate
holder or where due to lack of continuing education or
other reasons restriction on scope of practice is indi-
cated to order such restrictions as are indicated by the
evidence. It is the intent of the Legislature that com-
‘mittees shall seek out those certificate holders who have
demonstrated deficicncies in competency and then take
such actions as -are indicated, with priority given to
those measures, including further cducation, restric-
tions on practice, or other means that will remove such
deficiencies as are found from the evidence.

Section 23725 of the Business and Professions
Code is amended to read:

2372.5. The authority of the Division of Medical
Quality, a committee, or a hearing officer thereof to
discipline the holder of a certificate by placing him on
probation includes, but is not limited 10, the following:

(a) Requiring the certificate hoider to obtain addi-
tional professional training and to pass an examination
upon the completion of the training. The examination
may be written or oral, or both, and may be a practical
or clinical examination, or both, at the option of the
Division of Medical Quality, a committee, or a hearing
officer thereof. ’ '

(b) Requiring the centificate holder to submit 10
a compleie diagnostic cxamination by on¢ or more phy-
sicians and surgeons appointed by the Division of
Medical Quality, 2 committee, or a hearing officer
thereof. If the Division of Medical Quality, a com-
mittee, or a hearing oflicer thereof requires the certifi-

.cate holders to submit to such an ¢xamination, the
committee shall receive and consider any other report
of a complete diagnostic examination given by one or
more physicians of the certificate holder’s choice.

(c) Restricting or limiting the extent, scope, or
type of practice-of the certificate holder.

Section 2436 of the Business and Professions Code
is amended to read:

2436. Whenever any person has engaged or is
about to engage in any acts or practices which consti-
‘tute or will 'constitutc' an offense against this chapter,
the superior court of any county, on application of the
board or of 10 or more persons holding physician’s and
surgeon’s or podiatrist's certificates issued under this
chapter, or on application of any division of the Board
of Medical Quality Assurance may issuc an injunction
or other appropriate order restraining such conduct.
Proccedings under this section shall be governed by
Chapter 3 of Title 7, Part 2, of the Code of Civil Pro-
cedure, except that no undertaking shall be required in
any action commenced by the board.

Section-2454 of the Business and Professions Code
is amended to read: :

2454, The reccipts of the initial liccn#c fces and
renewal fees collected by the Board of Medical Quality
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Assurance from persons licensed under this chapter
shall be paid into the Contingent Fund of the Board of
Medical Examiners of California which is continued in
existence as the Contingent Fund of the Board of Medi-
cal Quality Assurance, and shall be used 10 carry out
the provisions of this chapter relating to the compila-
‘tion, publication, and sale of a directory,

If there is any surplus in these receipts after the
expenses of issuing the directorics have been paid, such
surplus shall be applied solely to expenses incurred un-
der the provisions of this chapter. No surplus in these
receipts shall be deposited in or transferred to the
General Fund. .

‘Section 2456 of the Business and Professions Code
is amended to read: . :

2456. All fecs earned by the board and all fines
and forfeitures of bail to which the board is entitied

shall be reported at the beginning of each month, for -

the month preceding, to the State Controller. At the
same time the entire amount of these collections shall
be paid into the State Treasury and shall be credited
to the contingent fund of the Board of Medical Quality
Assurance. .

This contingent fund shall be for the uses of the
board and out of it shal] be paid ail salarics and all
‘other expenses necessarily incurred in carrying into
effect the provisions of this chapter. Any surplus ac-
cumulating in such contingent fund shall remain in such
fund and shall not be transferred to the General Fund.

Section 2458 of the Business and Professions Code
is amended to read: .

2458. The amount of fees and refunds prescribed
by this chapter in connection with physicians and sur-
geons certificates, certificates to practice podiatry, cer-
tificates to practice midwifery, and certificates of drug-
less practitioncrs is that fixed by the following schedule:

(a) The fee for each applicant for a certificate by
written examinaion, unless otherwise provided in this
chapter, shall be fixed annually by the board at an
amount not to exceed one hundred dollars ($100) nor
less than fifteen dollars ($15). If the applicant’s cre~
dentials are insufficient or if he does not desire to take
the examination, the sum of ten doliars ($10) shall be
retained and the remainder of the fee is returnable on
application. ’ :

(b) Each applicant for a cenificare based upon a
national board diplomate certificate, and each appli-
cant for a reciprocity certificate, shall pay an applica-
tion fee in the sum of ten dollars ($10) at the time his
application is filed. If the applicant qualifies for a cer-
tificate, he shall be notified and, in addition to the initial
license fee, shall pay a fee which shall be fixed annually
- by the board at a sum not in excess of one hundred
dollars ($100) nor less than five dollars ($5) for the
issuance of the certificate.

(c) Each applicant for a certificate under Article 6
shall pay an application fee in the sum of ten dollars
(810) at the time his application is filed. If the appli-
cant qualifies for a certificate, he shall be notified and,
in addition to the initial license fee, shall pay a fee
which shall be fixed annually by the board ar a sum
not in excess of forty dollars (540) nor less than five
dollars (S5) for the issuance of the certificate,

(dF The renewal fee shall be fixed by the board
at a sum not in excess of one hundred fifty doliars
($150). _ '

(e) The delinquency fee is ten dollars ($10).

(f) The duplicate certificate fee is two dollars (52).

(8) The endorsement fee is five dollars ($5).

(h) The fee for issuance of a duplicate certificate
upon a change of name authorized by law of a person
holding a certificate under this chapter shall be two
dollars ($2).

(i) The initial license fee is an amount equal to the
renewal fee in effect on the last regular renewal date
before the date on which the license is issued, except
that if the license will expire less than one vear after
its issuance, then the initial license fee is an amount
cqual to fifty percent (50% ) of the rencwal fee in
effect on the last regular rencwal date before the date
on which the Jicense is issued.

Section 2601.5 is added to the Business and Profes-
sions Code, to read:

2601.5. Notwithstanding any other provision of
law, the term “board” or “Board of Medical Exami-
ners” as used in this chapter shall mean the Division
of Allied Health Professions of the Board of Medical
Quality Assurance. ,

. Section 830.3 of the Penal Code is amended to
read:
830.3. (a) The Deputy Director, Assistant Direc-
tors, chiefs, assistant chiefs, special agents, and nar-
cotics agents of the Department of Justice, and such
investigators who are so designated by the Attorney
General, are peace officers. :

The authority of any such peace officer extends to
any place in the state as to a public offense committed
or which there is probable cause to believe has been
committed within the state. .

(b) Any inspector or investigator regularly em-
ployed and paid as such in the office of a district attor-

‘ney is a peace officer.

The authority of any such peace officer extends to
any place in the state: .
(1) As to any public offense committed, or which

- there is probabie cause to believe has been committed,

within the county which employs him; or

(2) Where he has the prior consent of the chief of
police, or person authorized by him to give such con-
sent, if the place is within a city or of the sheriff, or
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person authorized by him to give such consent, if the
place is within a county; or .
(3) As to any public oflense commitied or which

there is probable cause to believe has been commitied .

in his presence, and with_respect to which there is im-
mediate danger to person or property, or of the escape
of the perpetrator of such offense.

(¢) The Director of the Depantment of Alcoholic
Beverage Control and persons employed by such de-
partment for the enforcement of the provisions of Divi-
sion 9 (commencing with Section 23000) of the Busi-
ness and Professions Code are peace officers; provided,
that the primary duty of any such peace ofticer shall be
the enforcement of the laws relating to alcoholic bever-
ages, as that duty is set {orth in Section 25755 of the
Business and Professions Code. Any such peace officer
is further authorized to cnforce any penal provision of
law while, in"the course of his cmployment, he is in,
on, or about any premises licensed pursuant to the
Alcoholic Beverage Control Act.

(d) The Chief and investigators of the Division of
Investigation of the Depaniment of Consumer Affairs,
and investigators of the Board of Medical Quality As-
surance, are peace officers; provided, that the primary
duty of any such peace officer shall be the enforcement
of the law as that duty is set forth in Section 160 of
the Business and Professions Code. .

. (¢) Members of the Wildlife Protection Branch of
the Department of Fish and Game deputized pursuant

to Section 856 of the Fish and Game Code, deputies
" appointed pursuant to Section 85] of such code, and

county fish and game wardens appointed pursuant to
Section 875 of such code are peace officers; provided,
that the primary duty of deputized members of the
Wildlife Protection Branch, and the exclusive duty, ex-
cept as provided in Section 8597 of the Government
Code, of any other peace officer listed in this subdivi-
sion, shall be the enforcement of the provisions of the
Fish and Game Code, as such duties are set forth in
Sections 856, 851 and 878, respectively, of such code.

(f) The State Forester and such employees or
classes of empioyees of the Division of Forestry of the
Department of Conservation and voluntary fire wardens

as are designated.by him pursuant to Section 4156 of '

the Public Resources- Code are peace officers: pro-
vided, that the primary duty of any such peace officer
shall be the enforcement of the law as that duty is set
forth in Scction 4156 of such code, .

(g) Officers and employees of the Department of
Motor Vehicles designated in Section 1655 of the
Vehicle Code are peace officers; provided, that the pri-
mary duty of any such peace oflicer shall be the en-
forcement of the law s that duty is set forth in Section

~ 1655 of such code.

(h) The secretary, chief investigator, and racetrack

investigators of the California Horse Racing Board are
peace oflicers; provided, that the primary duty of any
such peace officer shall be the enforcement of the pro-
visions of Chapter 4 (commencing with Section 19400)
of Division 8 of the Business and Professions Code and
Chapter 10 (commencing with Section 330) of Title 9
of Part 1 of the Penal Code. Any such peace officer is
further authorized to enforce any penal provision of
law while, in the course of his empioyment, he is in,
on, or about any horseracing enclosure licensed pur-
suant to the Horse Racing Law.

(i) Police officers of a regional park district, ap-
pointed or cmployed pursuant io Section 5561 of the
Public Resources Codc, and officers and employces of
the Department of Parks and Recreation designated by
the dircctor pursuant 1o Section S008 of such code are
peace ollicers: provided, that the primary duty of any
such peace oflicer shall be the enforcement of the law
as such duties arc set forth in Sections 5561 and 5008,
respectively, of such code.

(j) The State Fire Marshal and assistant or deputy
state fire marshals appointed pursuant to Section 13103
of the Health and Safety Code are peace officers; pro-
vided, that the primary duty of any such peace officer
shall be the enforcement of the law as that duty is set
forth in Section 13104 of such code.

(k) Members of an arson-investigating unit, regu-
larly employed and paid as such, of a fire protection
agency of the state, of a county, city, or district, and
members of a fire department of a local agency regu-
larly paid and employed as such, are peace officers:
provided, that the primary duty of arson investigators
shall be the detection and apprehension of persons who
have violated or who are suspected of having violated
any fire law, and the exclusive duty, except as provided
in Section 8597 of the Government Code, of fire de-
partment members other than arson investigators when
acting as peace officers shall be the enforcement of iaws
relating o fire prevention and fire suppression. Not-
withstanding the provisions of Section 17lc, 171d,;
12027, or 12031, members of fire departments other
than arson investigators are not peace officers for pur-
poses of such sections cxcept when designated as peace
officers for such purposes by local ordinance or, if the
local agency is not authorized 10 act by ordinance, by
resolution. ]

(1) The Chicf and such inspectors of the Burcau of
Food and Drug as are designated by him pursuant to
subdivision (a) of Section 216 of the Health and Safety
Code are peace officers; provided, that the exclusive
duty of any such peace officer shall be the enforcement
of the law as that duty is se1 forth in Section 216 of
such code. ' '

(m) Persons designated by a local agency as park
rangers, and regularly employed and paid as such, arc
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peace officers; provided, that the primary duty of any
such peace officer shall be the protection of park prop-
erty and preservation of the peace therein. Notwith-
standing the provisions of Section 171¢, 171d, 12027,
or 12031, such park rangers are not peace officers for

. purposes of such sections except when designated as

peace officers for such purposes by local ordinance or,
if the local agency is not authorized to act by ordinance,
by resolution.

. (n) Members of a community college police de-
partment appointed pursuant to Scclion 25429 of the
Education Code are pcace oflicers; provided, that the
primary duty of any such peace oflicer shall be the en-
forcement of the law as prescribed in Section 25429 of
the Education Code. :

(o) All investigators of the Division of Labor Law
Enforcement, as designated by the Labor Commis-
sioner, are peace officers; provided, that the primary
duty of any such peace officer shall be enforcement of

the law as prescribed in Scction 95 of the Labor Code.

(p) The authority of any peace officer listed in
subdivisions (c) through (o), inclusive, extends to any
place in the state; provided, that except as otherwise
provided in this section, Section 830.6 of this code, or

_Section 8597 of the Government Code, any such peace
officer shall be deemed 'a peace officer only for pur-

poses of his primary duty, and shall not aét as a
peace officer in enforcing any other law except:

(1) When in pursuit of any offender or suspected
offender; or _

(2) To make arrests for crimes committed, . or
which there is probable cause to believe have been
committed, in his prescnce whiic he is in the course of
his employment; or ‘ .

(3) When, while in uniform, such officer is re-
quested, as a peace officer, to render such assistance
as is appropriate under. the circumstances to the person
making such request, or to act upon his complaint, in
the event that no peace oflicer otherwise authorized to
act in such circumstances is apparently and immediately

available and capable of rendering such assistance or .

taking such action. -

Article 8.5 (commencing with Section 6146) is
added to Chapter 4 of Division 3 of the Business and
Professions Code, to read: i
Article 8.5. Contingency Fec Agreements: Medical

Injury Tort Claims

6146. (a) An attorney shall not contract for or

collect a contingency fee for rcpresenting any person

seeking damages in conncction with an action for in- -
_ jury or damage against a health care provider based.

upon such person’s alleged professional negligence in
excess of the following limits:

(1) Forty percent of the first fifty thousand dollars
($50,000) recovered.

(2) Thirty-three and one-third percent of the next
fifty thousand dollars ($50,000) recovered.

(3). Twenty-five percent of the next one hundred
thousand dollars ($100,000) recovered.

(4) Ten percent of any amount on which the
recovery exceeds two hundred thousand dollars
(5200,000).

Such limitations shall apply regardless of whether
the recovery is by settlement, arbitration, or judgment,
or whether the person for whom the recovery is made
is a responsible adult, an infant, or a person of unsound
mind. -
(b) If periodic payments are awarded to the plain-
tifl pursuant to Section 667.7 of the Code of Civil Pro-
cedure, the court shall place a total value on these pay-
ments based upon the projected life expectancy of the
plaintiff and include this amount in computing the total
award from which attorneys’ fecs are calculated under
this section.

(c¢) The Board of Governcrs of the State Bar of
California shall report and make recommendations to
the Legislature by July 1, 1976, on an equitable method
for regulating compensation of defense counsel con-
sistent with the policies embodied in this article re-
garding regulation of plaintifi’s attorney’s fees.

{d) For purposes of this section:

(1) “Recovered” means the net sum recovered
after deducting any disbursements or costs incurred in
connection with prosecution or settlement of the claim.
Costs of medical care incurred by the plaintiff and the
attorney's oflice-overhead costs or charges shall not be
deductible disbursements or costs for such purpose;

(2) “Health care provider” means any person
licensed or certified pursuant to Division 2 (commenc-
ing with Section 500) of the Business and Professions
Code, or licensed pursuant to the Osteopathic Initiative
Act, or the Chiropractic Initiative Act, or licensed pur-
suant to Chapter 2.5 (commencing with Section 1440)
of Division 2 of the Health and Safety Code; and any
clinic, health dispensary, or health facility, licensed
pursuant to. Division 2 (commencing with Section
1200) of the Health and Safety Code. “Health care
provider™ includes the legal representatives of a health

‘care provider;

(3) “Professional negligence™ is a negligent act or
omission to act by a health care provider in the render-
ing of professional services, which act or omission is
the proximate cause of a personal injury or wrongful
death, provided that such services are within the scope
of services for which the provider is licensed and which
are not within any restriction imposed by the licensing
agency or licensed hospital. _

Section 43.8 of the Civil Code is amended 1o read:



b

43.8. In addition to the privilege afforded by Sec-
tion 47, there shall be no monctary liability on'the part
of, and no cause of action for damages shall arisc
against any person on account of the communication of
information in the possession of such person to any
hospital, hospital medical stafl, professional society,
medicul or dental schodl, professional licensing board
or division, committee or panel of such licensing board
when such communication is intended 10 aid in the
evaluation of the qualifications, fitness or character of
a practitioner of the healing arts and does not répresent
as true any matter not reasonably believed to be true.
The immunities afforded by this section and by Section
43.7 shall not affect the availability of any absolute
privilege which may be afforded by Section 47.

Section 3333.1 is added to the Civil Code, to read:

3333.1 (a) In the event the defendant so clects,
in an action for personal injury against a health care
provider based upon professional negligence, he may
introduce cvidence of any amount payablc as a benefit
to the plaintiff as a result of the personul injury pursu-

- ant to the United States Social Security Act, any .state

or federal income disability or worker's compensation
act, any health, sickness or income-disability insurance,
accident insurance that provides health benefits or in-

‘come-disability coverage, and any contract or agree-

ment of any group, organization, partnership, or gor-
poration to provide, pay for, or reimburse the cost of
medical, hospital, dental, or other health care services.
Where the defendant elects to introduce such evidence,
the plaintif may introduce evidence of any amount
which the plaintiff has paid or contributed to secure
his right 10 any insurance benefits concerning which
the defendant has introduced evidence.

(b) No source of collateral bencfits introduced
pursuant to subdivision (a) shall recover any amount
against the plaintiff nor shall it be subrogated to the

‘rights of the plaintiff against a defendant.’

(c) For the purposes of this section: 3
(1) *Health care provider™ micans any person li-
censed or cenified pursuant to Division 2 (commenc-
ing with Section 500) of the Business and Professions

Code, or licensed pursuant to the Osteopathic Initiative

Act, or the Chiropractic Initiative Act, or licensed pur-
suant to Chapter 2.5 (commencing with Section 1440)
of Division 2 of the Health and Safety Code; and any
clinic, health dispensary, or hcalth facility, licensed pur-
suant to Division 2 (commencing with Section 1200)
of the Health and Safety Code. “Health care provider”
includes the legal representatives of a health care pro-
vider;

(2) “Professional ncgligence” means a ncgligent
act or omission to act by a health eare provider in the
rendering of professional services, which act or omis-
sion is the proximate cause of a personal injury or

wrongful death, provided that such services are within
the scope of services for which the provider is licensed
and which are not within any restriction imposed by
the licensing agency or licensed hospizal.

Section 3333.2 of the Civil Code is added to read:

3333.2 (a) In any aciion for injury against a
health care provider based on professional negligence,
the injured plaintiff shall be entitled to recover mon-
economic losses to compensate for pain, suffering, in-
convenience, physical impairment, disfigurement and
other nonpecuniary damage.

(b) In no action shall the amount of damages for
noneconomic losses exceed two hundred fifty thousand
doliars ($250,000).

(¢) For the purposes of this section: *

(1) *Health carc provider” means any person li-
censed or centified pursuant to Division 2 (commenc-
ing with Section 500) of the Business and Professions
Code, or licensed pursuant to the Osteopathic Initiative
Act, or the Chiropractic Initiative Act, or licensed pur-
suant to Chapter 2.5 (commencing with Section 1440)
of Division 2 of the Health and Safety Code; and any
clinic, health dispensary, or health facility, licensed
pursuant to Division 2 (commencing with Section 1200)
of the Health and Safety Code. “Health care provider”
includes the legal representatives of a health care
provider; c

(2) “Professional negligence™ means a negligent
act or omission to act by a health care provider in the
rendering of professional services, which act or omis-
sion is the proximate cause of a personal injury or
wrongful death, provided that such services are within
the scope of services for which the provider is licensed
and which are not within any restriction imposed by the
licensing agency or licensed hospital. :

Section 340.5 of the Code of Civil Procedure is
amended to read: _

340.5. In an action for injury or death against a
health care provider based upon such person’s alleged
professional negligence, the time for the commence-"
ment of action shall be three years after the date of

injury or one year after the plaintiff discovers, or

through the use of reasonabie diligence should have dis-
covered, the injury, whichever occurs first. In no event

'shall the time for commencement of legal action cx-

ceed three years uniess 1olled for any of the following:
(1) upon proof of fraud, (2) intentional conccalment,
or (3) the presence of a foreign body, which has no
therapeutic or diagnostic purpose or effect, in the per-
son of the injured person. Actions by a minor shall be
commenced within three years from the date of the
alieged wrongful act except that actions by a minor un-
der the full age of six years shall be commenced within
three years or prior to his cighth birthday whichever
provides a longer period. Such time limitation shall be
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tolled for minors for any period during which parent
or guardian and defendant's insurer or health care pro-
vider have committed fraud or collusion in the failure

* to bring an action on behalf of the injured minor for

professional negligence.

For the purposes of this section:

(1) “Health care provider” means any person li-
censed or certified pursuant to Division 2 {commencing
with Section 500) of the Business and Professions Code,
or licensed pursuant to the Osteopathic Initiative Act,
or the Chiropractic Initiative Act, or licensed pursuant
to Chapter 2.5 (commencing with Section 1440) of Di-
vision 2 of the Health and Safety Code; and any clinic,
health dispensary, or health facility, licensed pursuant
to Division 2 (commencing with Section 1200) of the
Health and Safety Code. “Health care provider” in-

- cludes the legal representatives of a Health care pro-
- vider;

(2) “Professional negligence” means a negligent act
or omission to act by a health care provider in the
rendering of professional services, which act or omis-
sion is the proximate cause of a personal injury or
wrongful death, provided that such services are within
the scope of services for which the provider is licensed
and which arc not within any restriction imposed by
the licensing agency or licensed hospital.

Chapter'5 (commencing with Section 364) is added
to Title 2 of Part 2 of the Code of Civil Procedure, to
read: - ‘

CHAPTER 5. THE COMMENCEMENT OF ACTION Basep
UPON PROFESSIONAL NEGLIGENCE

364. (a) No action based upon the health care
provider's professional negligence may be commenced
unless the defendant has been given at least 90 days’
prior notice of the intention to commence the action.

" {b) No particular form of notice is required, but
it shall notify the defendant of the legal basis of the
claim and the type of loss sustained, including with
specificity the nature of the injuries suffered.

(c) The notice may be served in the manner pre-
scribed in'Chapter 5 (commencing with Section 1010)
of Title 14 of Part 2. :

(d) If the notice is served within 90 days of the-

expiration of the applicable statute of limitations, the
.tme for the commencement of the action shall be ex-
tended 90 days from the service of the notice. '
(e) The provisions of this section shall not be ap~
Plicable with respect to any defendant whose name is
unknown to the plaintiff at the time of filing the com-
plaint and who is identificd therein by a fictitious name,
as provided in Section 474, .
(f) For the purposes of -this section:
(1) “Health care provider” means any person li-

censed or certified pursuant to Division 2 { commencing
with Section 500) of the Business and Professions
Code, or licensed pursuant to the Ostcopathic Initiative
Act, or the Chiropractic Initiative Act, or licensed pur-
suant to Chapter 2.5 (commencing with Section 1440)
of Division 2 of the Health and Safety Code; and any
clinic, health dispensary, or health facility, licensed
pursuant to Division 2 (commencing with Section

*1200) of the Health and Safety Code. “Health care

provider” includes the legal representatives of a health
care provider; i

(2) “Professional negligence” means negligent act
or omission to act by a health care provider in the
rendering of professional services, which act or omis-
sion is the proximate cause of a personal injury or
wrongful death, provided that such services are within
the scope of services for which the provider is licensed
and which are not within any restriction imposed by
the licensing agency or licensed hospital.

365. Failure to comply with this chapter shall not
invalidate any proceedings of any court of this state,
nor shall it affect the jurisdiction of the court to render
a judgment therein. However, failure to comply with
such provisions by any attorney at law shall be grounds
for professional. disciplinc and the State Bar of Cali-
fornia shall investigate and take appropriate action in
any such cases brought to its attention.

Section 667.7 of the Code of Civil Procedure is
added to read:

667.7 (a) In any action for injury or damages
against a provider of health care services, a superior
court shall, at the request of either party, enter a judg-
ment ordering that money damages or its equivalent for
future damages of the judgment creditor be paid in
whole or in part by periodic payments rather than by a
lump-sum payment if the award equals or exceeds
fifty thousand dollars ($50,000) in future damages. In
entering a judgment ordering the payment of future
damages by periodic payments, the court shall make a
specific finding as to the dollar amount of periodic pay-
ments which will compensate the judgment creditor for

-such future damages. As a condition to authorizing

periodic payments of future damages, the court shall
requirc the judgment debtor who is not adequately in-
sured to post security adequate to assure full payment
of such damages awarded by the judgment. Upon termi-
nation of periodic payments of future damages, the
court shall order the return of this security, or so much
as remains, to the judgment debtor. .

(b) (1) The judgment ordering the payment of
future damages by periodic payments shall specify the
recipient or recipients of the payments, the dollar
amount of the payments, the interval between pay-
ments, and the number of payments or the period of
time over which payments shall be made. Such pay-



ments shall only be subject 10 modification in the cvent
of the death of the judgment creditor.

(2) In the event that the court finds that the judg-
ment debtor has exhibited a continuing pattern of fail-
ing to make the payments, as specificd in paragraph
(1), the court shall find the judgment debtor in con-
tempt of court and, in addition to the required periodic
payments, shall order the judgment debtor to pay the
judgment creditor all damages caused by the failure
to make such periodic payments, including court costs
~ and attorney’s fees. ‘ -

(c)} However, money damages awarded for loss of
future eamings shall not be reduced or payments termi-

nated by reason of the death of the judgment creditor,

but shall be paid 1o persons.t0 whom the judgment
creditor owed a duty of support, as provided by law,
immediately prior to his death. In such cases the court
which rendered the original judgment, may, upon peti-
tion of any party in interest, modify the judgment to
award and apportion the unpaid future damages in ac-
cordance with this subdivision. ,

(d) Following the occurrence or expiration of all
obligations specified in the periodic payment judgment,
any obligation of the judgment debtor to make further
payments shall cease and any sccurity given, pursuant
to subdivision (a) shall revert 10 the judgment debtor.

(e) As used in this section: .

(1) ~Future damages” includes damages for future
medical treaiment, care or custody, loss of furure carn-
ings, Joss of bodily function, or future pain and suffer-
ing of the judgment creditor.

(2) “Periodic payments” means the payment of
money or delivery of other property to the judgment
creditor at regular intervals.

(3) “Health care provider” means any person lj-

censed or centified pursuant 10 Division 2 (commenc-
ing with Section 500) of the Business and Professions
Code, or licensed pursuant to the Osteopathic Initiative
Act, or the Chiropractic Initiative Act, or licensed pur-
suant to Chapter 2.5 (commencing with Section 1440)
of Division 2 of the Health and Safety Code; and any
clinic, health dispensary, or health facility, licensed pur-
suant to Division 2 (commencing with Section 1200)
of the Health and Safety Code. “Health care provider™
includes the legal representatives of a health care pro-
- vider. _

(4) “Professional negligence™ means a negligent
act or omission to act by a health care provider in the
rendering of professional services, which act or omis-
sion is the proximate cause of a personal injury or
wrongful death, provided. that such services are within
the scope of services for which the provider is licensed

~ and which arc not within any restriction imposed by the
. licensing agency or licensed hospital.
(f) It is the intent of the Legislature in enacting

this section 10 authorize the catry of judgments in mal-
practice actions against health care providers which
provide for the payment of future damages through
periodic payments rather than lump-sum payments. By
authorizing periodic. payment judgments, it is the fur-
ther intent of the Legislature that the courts will utilize
such judgments 10 provide compensation sufficient 10
meet the needs of an injured plaintiff and those who are
dependent on the plaintiff for whatever period is neces-
sary while eliminating the potential windfall from a
lump-sum rccovery which was intended to provide for
the care of an injured plaintiff over an extended period
who then dies shortly after the judgment is paid, leav-
ing the balance of the judgmient award to persons and
purposes for which it was not intended. It is also the
intent of the Legislature that all elements of the peri-
odic payment program be specificd with certainty in the
judgment ordering such payments and that the judgment
not be subject to modification at some future time
which might alter the specifications of the original
judgment,

Section 674.7 is added 10 the Code of Civil Pro-
cedure, to read:

674.7. A centified copy of any judgment or order
of the superior court of this state issued pursuant to
Section 667.7, when recorded with the recorder of any
county, shall from such recording become a lien upon
all real property of the judgment debtor, not exempt
from execution, in such county, owned by him at the
time, or which he may afierwards and before the lien
expires, acquire, for the Tespective amounts and install-
ments as they mature (but shall not become a lien for
any sum or sums prior to the date they severally be-
come duc and payable) which liens shall have, 1o the
extent herein provided and for the period of 10 years
from such recording, the same force, cffect and priority
as the iien created by recordation of an abstract of a
money judgment pursuant to Section 674,

The centificate of the judgment debtor, certified by
him under penaity of petjury, that all amounts and in-
staliments which have matured under said judgment
prior to the date of such certificate have been fully paid
and satisfied shall, when acknowledged and recorded,
be prima facie evidence of such payment and satisfac-
tion and conclusive in favor of any person dealing in
good faith and for a valuable consideration with the
judgment debtor or his successors in interest.

Whenever a cenified copy of any judgment or order
of the superior court issued pursuant to Section 667.7
has been recorded with the recorder of any county, the
expiration or satisfaciion thereof made in the manner
of an acknowiedgment of a conveyance of rcal propenty
may be recorded. '

Section 1094.5 of the Code of Civil Procedure js
amcnded 10 read: S :



1094.5. (a) Where the writ is issued for the pur-
pose of inquiiring into the validity of any final adminis-
trative order or decision made as the result of a pro-
ceeding in which by law a hearing is required 1o be
given, evidence is.required to be taken and discretion
in the determination of facts is vested in the inferior
tribunal, corporation, board or officer, the case shall
be heard by the cour: sitting without a jury. All or pert
of the record of the proceedings before the inferior tri-
bunal, corporation, board or officer may be filed with
the petition, may be filed with respondent’s points and
authorities or may be ordered to be filed by the court.
If the expense of preparing all or any part of the record
has been borne by the prevailing party, such expense
shall be taxable ‘as costs.

(b) The inquiry in such a case shall extend 10 the
questions whether the respondent has proceeded with-
out, or in excess of jurisdiction; whether there was a
fair trial; and whether there was any prejudicial abuse
of discretion. Abuse of discretion is established if the
~ respondent has not proceeded in the manner required
by law, the order or decision is not supported by the
findings, or the findings arc not 'supported by the evi-
dence. ' - ‘

(c) Where it is claimed that the findings are not
supported by the evidence, in cases in which the court
is authorized by law to exercise jts independent judg-
‘ment on the evidence, abuse of discretion is established
if the court determines that the findings are not sup-
ported by the weight of the evidence; and in all other
cases abuse of discretion is established if the court de-
termines that the findings are not supported by sub-
stantial evidence in the light of the whole record.

(d) Where the court finds that there is relevant evi-
dence which, in the exercise of rcasonabie diligence,
could not have been produced or which was improperly
excluded at the hearing before respondent, it may enter
judgment as provided in subdivision (e) of this section
remanding the case to be reconsidered in the Light of
such cvidence; or, in cases in which the court is author-
ized by law to exercise its independent judgment on the
evidence, the court may admit such evidence at the
hearing on the writ without remanding the case.

(e) The court shall enter judgment either com-
manding respondent 10 set aside the order or decision,
or denying the writ. Where the ‘judgment commands
that the order or decision be set aside, it may order the
reconsideration of the case in the light of the court's
opinion and judgment and may order respondent to
take such further action as is specially enjoined upon
it by law but the judgment shall not limit or control in
any way the discretion legally vested in the respondent.

() Except as provided in subdivision (g), the court
-in which ‘proceedings under this section are instituted
may stay the operation of the administrative order or

decision pending the judgment of the court or until the
filing of a notice of appeal from the judgment or until
the expiration of the time for filing such notice, which-
ever occurs first; provided, that no such stay shall be
imposed or continued if the court is satisfied that it is
against the public interest; provided, that the applica-
tion for the stay shall be accompanied by proof of serv-
ice of a copy of the application on the respondent.
Service shall bz made in the manner provided by Title
5 (commencing with Section 405) of Part 2 or Chapter
5 (commencing with Section 1010) of Title 14 of Pant
2. If an appeal is taken from 2 denial of the writ, the
order or decision of the agency shall not be stayed ex-
cept upon the order of the court to which such appeal
is taken; provided, that in cases where 2 stay is in effect
at the time of filing the notice of appeal, such stay shall
be continued by operation of law for a period of twenty
(20) days from the filing of such notice. If an appeal
is taken from the granting of the writ, the order or de-
cision of the agency is stayed pending the determination
of the appeal uniess the court to which such appeal is
taken shall otherwise order. Where any final adminis
trative order or decision is the subject of proceedings
under this section, if. the petition shall have been filed
while the penalty imposed is in full force and effect, the
determination shall not be considered to have become
moot in cases where the penalty imposed by the admin-
istrative agency has been completed or complied with
during the pendency of such proceedings.

(8) The court in which proceedings under this sec-
tion are instituted may-stay the operation of the admin-
istrative order or decision of any licensing board re-
specting any person licensed pursuant to Division 2
(commencing with Section 500) of the Business and
Professions Code, except Chapter 11 (commencing
with Section 4800) thereof, or licensed pursuant to the
Osteopathic Initiative Act or the Chiropractic Initiative
Act pending the judgment of the court, or until the fil-
ing of a notice of appeal from the judgmeat or until
the expiration of the time for filing such notice, which-
ever occurs first; provided, that such stay shall not be,

"imposed or continued uniess the court is satisfied that

the public interest will not suffer and the licensing
board is unlikely to prevail ultimately on the merits;
and provided further that the application for the stay
shall be accompanicd by proof of service of a copy of
the application on the respondent. Service shall be
made in the manner provided by Title § (commencing
with Section 405) of Part 2 or Chapter 5§ (commenc-
ing with Section 1010) of Title 14 of Part 2. If an
appeal is taken from a denial of the writ, the order or
decision of the agency shall not be stayed except upon
the order of the court to which such appeal is taken;
provided, that in cases where a stay is in effect at the
time of filing the notice of appeal, such stay shall be



continucd by operation of law for a period of twenty
(20) days {rom the filing of such notice. If an appeal
is taken from the granting of the writ, the order or de-
cision of the agency is stayed pending the determination
of the appeal unless the court to which such appeal is
taken shall otherwise order. Where any final adminis-
trative order or decision is the subject of proceedings
. under this section, if the petition shall have been filed
- while the penalty imposed is in full force and effect, the
determination shall not be considered to have become
moot in cases where the penalty imposed by the admin-
istrative agency has been completed or complied with
during the pendency of such proceedings.

Title 9.1 (commencing with Section 1295) is added

to Part 3 of the Code of Civil Procedure, to read:

TITLE 9.1. ARBITRATION OF MEDICAL
MALPRACTICE '

1295. - (a) Any contract for medical services
which contains a provision for arbitration of any dis-
pute as to professional negligence of a health care pro-
vider shall have such provision as the first article of
the contract and shall be expressed in the following
language: “It is understood that any dispute as to
medical malpractice, that is as to whether any medical
services rendered under this contract were unngcessary
or unauthorized or were improperly, negligently or in-
competently rendered, will be determined by submis-
sion to arbitration as provided by California law, and
not by a lawsuit or resort to court process except as
California law provides for judicial review of arbitra-

tion proceedings. Both parties to this contract, by enter- '

ing into it, are giving up their constitutional right to
have any such dispute decided in a court of law before
a jury, and instead are accepting the use of arbitration.”

(b) Immediately before the signature line provided
for the individual contracting for the medical services
must -appear the following in at least 10-point bold red
type: _

“NOTICE: BY SIGNING THIS CONTRACT YOU ARE
AGREEING TO HAVE ANY ISSUE OF MEDICAL
MALPRACTICE DECIDED BY NEUTRAL ARBITRA-.
TION AND YOU ARE GIVING UP YOUR RIGHT TO
A JURY OR COURT TRIAL. SEE ARTICLE | OF THIS
CONTRACT,” ’

(c) Once signed, such a contract governs alf subsce
quent open-book account transactions for medical serv-
ices for which the contract was signed -until or unless
rescinded by written notice within 30 days of signature.
Written notice of such rescission may be given by a
guardian or conservator of the patient if the patient is
incapacitated or a minor.

(d) Where the contract is one for medical services
. to a minor, it shall not be subject to disaffirmance if
signed by the minor's parent or lcgal guardian.

{e) Such a contract is not a contract of adhesion, .
nor unconscionable nor otherwisc improper, where it
complies with subdivisions (a), (b) and (c) of this
section. '

(f) Subdivision (a) (b) and (c) shall not apply
to any health care service plan contract offered by an
organization registcred pursuant to Chapter 2.2 (com-
mencing with Section 1340) of Division 2 of the Health
and Safety Code, which has been negotiated to contain
an arbitration agreement with subscribers and enrollees
under such contract. .

(g) For the purposes of this section:

(1) “Health care provider” means any person li-
censed or centified pursuant to Division 2 (commenc-
ing with Scction 500) of the Business and Professions
Code, or licensed pursuant to the Osteopathic Initiative
Act, or the Chiropractic Initiative Act, or licensed pur-
suant to Chapter 2.5 (commencing with Section 1440)
of Division 2 of the Health and Safcty Code; and any
clinic, health dispensary, or health facility, licensed
pursuant to Division 2 (commencing with Section 1200)
of the Health and Safety Code. “Health care provider”
includes the legal representatives of a health care pro-
vider;

(2) “Professional negligence™ means a negligent
act or omission to act by a health care provider in the
rendering of professional services, which act or omis-
sion is the proximate cause of a personal injury or
wrongful death, provided that such services arc within
the scope of services for which the provider is licensed
and which are not within any restriction imposed by
the licensing agency or licensed hospital.

Section 108.5 is added to the Insurance Code, 10
read:

108.5. “Medical malpractice insirance” means in-
surance .coverage against the legal liability of the in-
sured, and against loss, damage, or expense incident to
a claim arising out of the death or injury of any person
as the result of negligence or malpracticz in rendering
professional services by any person who holds a certifi-
cate or license issued pursuant to Chapter § (com-
mencing with Section 2000) of Division 2 of the Busi-
ness and Professions Code, a license issued pursuant
to the Osteopathic Initiative Act, or a license as a
health facility pursuamt 10 Chapler 2 ( commencing
with Scction 1250) of Division 2 of the Health and
Safety Code. '

Section 1858.05 is added to the Insurance Code,
to read: _

* 1858.05. Whenever a written complaint and re-
quest for hearing with the commissioner has been filed
pursuant to Section 1858, and the complaint concerns
medical malpractice insurance, the commissioner shall
within 30 days either by order deny the hearing or pro-
ceed as provided in Scctions 1858.1 or 1858.2. The
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complainant may petition the court for an order to
compel compliance with this section. .

Section 1858.15 is added to the Insurance Code,
to read: ’

1858.15. Once commenced, an examination pur-
. suant to Section 1858.1 shall be promptly conducted

and concluded within a reasonable time. If the exami-
nation is being conducted as the result of a written
complaint and request for hcaring filed pursuant o
Section 1858, and the complaint concerns medical mal-
practice insurance, the complainant may petition the

© court for an order to compel compliance with this

section. .
Section 4040 of the Insurance Code is amended to

-read:

4040. A mutual insurer may borrow money to
defray the expenses of its organization, provide it with
surplus funds, or for any purpose of its business, upon

- @ written agreement that such money.is required to be

repaid only out of the insurer's surplus in excess of that
stipulated in such agreement. The agresment may pro-

_vide for interest not exceeding either 6 percent per an-

num, or the maximum interest rate permitted by the
Federal Reserve Bank, whichever is the higher rate, on
single maturity time deposits in the amount of one
hundred thousand dollars ($100,000) and over, Tun-

-ning one year or more, which interest shall or shall not
 constitute a liability of the insurer as to its funds other

than as such excess as stipulated in the agresment. Ex-
cept as provided herein, written agreements evidencing
such borrowed money shall not be issued in units of
less than ten thousand dollars ($10,000). A mutual in-
surer authorized to transact medical malpractice insur-
ance, as defined by Section 108.5, may issue such
written agreements in units of less than ten thousand
dollars ($10,000) but only to issuees who are eligible
to purchase medical malpractice insurance from the

insurer. No commission or promotion expense shall be

paid in connection with any such loan,
ection 11587 is added to the Insurance Code, to

read:
11587. (a) Any insured person who holds a cer-

* -tificate or license issued pursuant to Chapter 5 (com-

mencing with Section 2000) of Division 2 of the Busi-
ness and Professions Code, a license issued pursuant

. to the Osteopathic Initiative Act, or a license as a

health facility pursuant to Chapter 2 ( commencing with
Section 1250) of Division 2 of the Health and Safety
Code, who allcges to be aggrieved by any medical mal-
practice insurance rate adopted by an insurer licensed
pursuant to Part 2 (commencing with Section 680) of
Division 1 may, in' writing, request of such insurer an
explanation of the composition of such rate and of its

y application to him. If such explanation is alleged to be

inadequite, insufficient, or is not provided within 30

days after making the request therefor, such person
may file a simple petition for hearing with the commis-
sioner. The commissioner shall conduct public hearings
within 15 days after a petition has been filed with him
to determine whether such rate is justified, according
to the provisions of Chapter 9 ( commencing with Sec-
tion 1850) of Part 2 of Division 1.

The public’ hearing shall be conducted pursuant to
Chapter 5 (commencing with Section 11500) of Part
| of Division 3 of Title 2 of the Government Code, ex-
cept that any affected person, or his legal representa-
tive, shall, upon application to the commissioner at
least five days prior to the hearing, be aliowed to rea-
sonably participate in the examination of the insurer,
The commissioner shall determine within 45 days after
such petition has been filed whether such rate is so
justified. In the event the commissioner finds such rate,
or some part thereof, not to be so justified, he shall in-
form the insurer, in detail, of the facts upon which he
bases his conclusion and of the 'specific provisions of
law upon ‘which he relies. In addition, the commis-
sioner shall order the insurer to either reduce the rate
to the level decmed by him to be justified or cancel the
policy upon 60 days notice to the insured and tender to
the insured all of the then unearned premium due such
insured. Such order shall be effective 15 days from the
date thereof, upon which date such insurer shall mail
any cancellation notice required to be given an afiected
insured.. )

(b) For the purposes of this section, two or more
petitions received by the commissioner alleging griev-
ances concerning one rate adopted by an insurer shall
be considered, heard, and determined simultaneously.
If additional such petitions alieging substantially similar
grievances are received by the commissioner after the
issuance of a determination by him upon earlier filed
petitions as herein provided, such additional petitions
shall be automatically subject to such determination,
which fact the commissioner shall communirate in writ-
ing to the petitioner and his insurer. The commissioner
shall disregard and deny any petition alleging griev-
ances based upon any rate increase not greater than
10 percent of the annualized rate previously charged
the petitioner. -

(¢) Prior to such public hearing the insurer shall
submit to the commissioner such information as the
commissioner may require to justify the rate increase.
Such information shall be a public record and shall be
made availablc upon request to any person, provided
that the requesting person shall pay the rcasonablc cost
for the reproduction of such information. .

(d) The commissioner shall have the authority to
subpoena all books, records, data, and persons deemed
necessary to make such a finding pursuant to subdivi-
sion (a).
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{e) The provisions of this section shall remain in
force and effect until December 31, 1977, and on that
date, this section is repealed, cxcept that they shall con-
tinue in effect from year to year upon a finding by the

insurance commissioner 30 days prior to the beginning

.of each year that there still exists a malpractice in-
surance crisis.

Section 11588 is added to the Insurance Code, to
read;:

state and to provide professional liability insurance to
persons lawfully engaged in the practice of medicine
or osteopathy, health plans, and to partnerships or cor-
porations lawfully engaged in the operation of hospitals,
sanitariums, clinics, or other hcalth care facilities, shall
refuse to issue or renew insurance at rates which are
not excessive or unfairly discriminatory as defined in
Section 1852 to such persons, partnerships or corpora-
tions, solely on the grounds that such persons, partner-

11588. No insurer authorized to do business in this

ships or corporations have entered, or intend to enter,
into valid written agreements with patients or prospec-
tive patients for the arbitration of cases or controversies
arising out of the professional or business relationships
between such persons, partnerships or corporations and
said patients, :

SEC. 28 ABlxx. If any provision of this act or
the .application thereof to any person or circumstances
is held invalid, such invalidity shall not affect other
provisions or applications of the act which can be given
effect without the invalid provision or application, and
to this end the provisions of this act are severable.

SEC. 29. No appropriation is made by this act,
nor is any obligation created thereby under Section
2231 of the Revenue and Taxation Code, for the reim-
bursement of any local agency for any costs that may
be incurred by it in carrying on any program or per-
forming any service required to be carried on or per-
formed by it by this act. ' '

JOINT UNDERWRITING ASSOCIATION .

Senate Bill No. 491
CHAPTER 93

An act to add Chapter § (commencing with Section -

11890) of Part 3 of Division 2 of the Insurance Code,

relating to insurance, making an appropriation therc-
for, and declaring the urgency thereof, to take effect

imnmediately.
[Approved by Governor May 23, 1975. Filed with
Secretary of State May 23, 1975 .
SB 491, Behr. Insurance: medical malpractice.
AND

Senate Bill No. 24xx
CHAPTER 2xx

An act to amend Sections 160, 800, 804, 2100.6,

2101, 2116, 2123.1, 2123.2, 2123.3, 2123.9, 2123.10,
2124, 2124.2, 2124.45, 2124.7, 2372, 2372.5, 2454, -

2456, 2458, and 6146 of, and to add Sections 2101.7
and 2601.5 to, the Business and Professions Code, to
amend Sections 3333.1 and 3333.2 of the Civil Code,
to amend Sections 340.5, 364, 667.7, and 1295 of the
Code of Civil Procedure, 1o’ amend ‘Sections 4040,
11588, 11890, 11895, 11896, 11897, 11898, 11900,
11902, 11902.2, 11903, and 11904 of, and to add Sec-
tions 108.5, 1858.05, and 1858.15 to, the Insurance
Code, and to amend Section 830.3 of the Penal Code,
relating to medical malpractice, and to amend Assem-

bly Bill 1 of the 1975-76 Second Extraordinary Ses-

sion, making an appropriation therefor, and declaring
the urgency thereof, to take effect immediately.

[Approved by Governor Sepiember 24, 1975. Filed . with
.Secretary of State Scptember 24, 1975.]

SB 24xx, Behr. Insurance: medical malpractice.

The people of the State of California do enact as
follows:

SECTION | of SB 49]. Legislative intent. The
Legislature recognizes that the voluntary market for
medical malpractice insurance is becoming substantially
constricted in this state. The immediate cause of this
potential constriction of the private insurance market
for medical malpractice insurance is that traditional
ratemaking methods are unable to predict accurately
the ultimate costs of the claims which must be resolved,
often in the far distant future. The causes, though com-

plex, are partly attributable to the rapidly expanding -

concepts of tort liability as applied to medical mealprac-
tice litigation.

Despite the shortcomings in the present tort liability
insurance reparations system, the unavailability of
medical malpractice insurance would seriously affect
the practice of medicine and therefore seriously affect”
the health and welfare of the citizens of this state.

To that end, the Legislature recognizes that signifi-
cant changes of a procedural nature are necessary in
the common law governing actions for professional
negligence and declares its intent 10 enact such changes
during the 1975-76 Regular Session. “Therefore, the
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,pux;pose of this stawte is to assure the availability of
medical practice insurance,

. -Chapter 5 (commencing with Section 11890) is
added to Part 3 of Division 2 of the Insurance Codc,
to read: .

CHAPTER 5. CALIFORNIA MEDICAL MALPRACTICE

JOINT UNDERWRITING ASSOCIATION
Anticle 1. Deﬁnition;

11890. As used in this article:

(1) “Association™ means the Joint Underwriting
Association established pursuant to the provisions of
this chapter. .

(2) “Medical maipractice insurance” means in-
surance coverage against the lcgal liability of the in-
sured and against loss, damage, or cxpense incident 10
a claim arising out of the death or injury of any person
as the result of negligence or malpractice in rendering

professional service by any licensee.

(3) “Net direct premiums” mean gross direct pre-
miumis written on liability -insurance in this state, in-

cluding the liability portion of the multiperil policies

and of .automobilc insurance policies, less return pre-
miums and any surpius premium deposits. “Net direct
premiums”™ shall not mean any reinsurance premiums
or premiums for ocean marine insurance.

(4) *“Commissioner™ means the Insurance Com-

missioner, - oo
(5) “Licensee” means any person licensed under

 the State Medical Practice Act, Dental Practice Act

Registered Nursing Practice Act as defined in Chapter
6 of the Business and Professions Code, or Chiroprac-
tic Initiative Act, and any health care facility as defined
in Section 1250 of the Health and Safety Code.

(6) “Dividends™ are excess policyholder funds
which are not needed to pay lossas or expenses and

~ which are released to the policyholder.

Article 2. Joint Underwriting Association

11895. (a) A remporary Joint Underwriting As-
sociation is hereby created consisting of all those in-
surers authorized to write and engaged in writing within

- this state on a direct basis, liability insurance. including

the liability portion of multiperil policies and of auto-
mobile insurance policies but not of ocean marine in-
surance. Every such insurcr shall be a member of the
association and shall remain a member as a condition
of its authority to continue to transact such kind of in-

. surance in this state.

. .(b) The association shall be the exclusive agency
through which medical malpractice insurance may be
written on a primary basis for licensees in any region
in this state, and shall operate on a nonprofit basis.
The association may operate in any such region only

upon a finding by the commissioner, aficr public hear-
ing, that medical malpractice insurance is not substan-
tally available to physicians through private insurers
in any geographic region defined by him, or upon a
finding by the commissioner that the premiums being
charged for medical malpractice insurance in any such
region are so high as to have caused or threatened to
cause in the immediate future a significant unavail-
ability of needed health'care service to the residents of
such region, or upon a finding by the commissioner that
some insured licensees are unable to renew outstanding
policies of medical malpractice insurance by virtue of
an order prohibiting such rencwal by an insurer. and
that said licensees are not reasonably able to obtain
needed insurance coverage through normal channels.
Thereafter, if the commissioner dctermines, upon ap-
plication of any interested party and after public hear-
ing, that medical malpractice insurance is available
through private insurers in any such region with respect
to which he has previously made such finding, the asso-
ciation shall thereupon cease its underwriting opera-
tions. Notwithstanding anything to the contrary con-
tained in this code, any licensed health care facility -
may, but need not, include physicians as additional
insureds on any liability insurance contracts held by the

(¢) Nothing contained in this chapter shall pro-
hibit (1) any insurer from issuing or renewing any
policy of medical malpractice insurance in this state;
provided, however, that upon a determination by the
commissioner, after public hearing, that substantial
adverse selection within any geographical region desig-
nated by him against the association has, or will likely,
result, the commissioner may issue an order to insurers
operating in such region that no original policies shall
thereafter be issued-or that renewal policies shall be
issued only if the insurer will offer such insurance to
a representative sample of rating classifications, or
both. Each insurer issuing or renewing policies within
the region specified in such order shall submit to the
commissioner, on a quarterly basis, the number of its
insureds in each of its rating classifications in such
region, together with such other information as the
commissioner may require. Such data shall be provided
in such manner and within such times as the commis-
sioner shall establish, The commissioner shall, within
30 days after reccipt thereof, make o determination as
t0 the compliance with this subdivision by the filer.
The commissioner shall be entitled 10 inspect at any
time a list of each insurer's insureds, grouped accord-
ing to their rating classifications; or (2) any insurer
from issuing or rencwing any policy of medical mal-
practicc insurance to any physician and surgeon who
specializes in psychiatric medicine.

- (d) In order 10 insuré compliance with subdivision
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(c); the commissioner shall be entitled to inspect at any

tme a list of each insurcr's insureds, grouped according.

to their rating classifications. .
11896. The purposc of the association shall be to

" provide, for a period ending on March 1, 1978, a mar-

ket for medical maipractice insurance on a self-support-
ing basis without subsidy from association members.
11897. The association shall, pursuant to provisions
of this article and the plan of operations with respect
to medical malpractice insurance, have the power on

behalf of its members to do all the following, which -

powers may be exercised directly or by contractual
delegation:

. iloelsve 8o

including, but not limited to, preliminary assessment
of all members of initial cxpenses nceessary to com-

- mence operations, establishment of necessary facilities,

management of the association, asscssment of members
to defray losses and expenses, commission arrange-

; Mments, reasonable and objective underwriting standards,

res

acceptance and cession of reinsurance, appointment of
servicing carriers or other servicing arrangements, and
procedures for determining amounts of insurance to be
provided by the association. - .

ir#::11900. The plan of operation shall be subject to

- approval by the commissioner after consultation with

(a) Issue or cause to be issued policics of medical -

- malpractice insurancc to applicants, including inci-

dental coverages and subject to limits as specified in

the plan of opcration, which shall be offered on the -

following basis: one hundred thousand dollars ($100,-
000) for each claimant under one policy, and three
hundred thousand dollars ($300,000) for all claimants
under one policy in any one year; or, two hundred fifty
thousand dollars ($250,000) for cach claimant under

(8750,000) for all claimauts under one policy in any:

the members of the association and other affected in-
dividuals and organizations. If the commissioner dis-
approves all or any part of the proposed plan of opera-
lion the dircclors shall, within 1S days, submit for re-
view an appropriate revised plan of operation or a part
thereof. If the direciors fail to act, the commissioner
shall promulgate a plan of operation or a part thereof,
as the case may be. The plan of operation approved or
promuigated by the commissioner shall become effective

- and operational upon order of the commissioner, who
one policy, and seven hundred fifty thousand dollars -

shall act not later than 60 days from the effective date
of this chapter.

one year; or, five hundred thousand dollars ($500,000) - 1uun: Any such plan of operation shall re:juirc the asso-

for each claimant under one policy, and one million

five hundred thousand dollars. ($1,500,000) .fos all -

claimants under one policy in any one year; or, one

-

million dollars ($1,000,000) for each claimant under :

one policy, and three million dollars ($3,000,000) for -
. qualifies under this chapter. However, such coverage

all claimants under one policy in any one year.
(b) Underwrite such insurance and adjust and pay
losses with respect thereto, or appoint service com-
panies to perform those functions.
" (¢) Assume reinsurance from its members.
:(d) Cede reinsurance,
11898. The association shall be governed by a
board of 11 directors elected annually. Seven of such
directors shall be elected at a time and place designated

. by the commissioner from the members of the associa-

ciation to issue a claims-made policy covering the
period from the efiective date of this chapter to the date
on which the association is in full operation 10 any
person newly licensed under any of the acis specified
in Section 11890, subsection (5) or any licensee who

- shall be subject to the underwriting standards and can-

tion, of which four shall be domestic insurers and three -

shall be foreign insurers. Four of such directors shall

be licensed physicians appointed by the commissioner ..:

after consultation with the California Hospital Asso- .
ciation, the California Medical Association, and any :
other representative of the health care system which :

- the commissioner wishes to consult.
11899. Within 30 days after the effective date of = °

this chapter, the directors of the association shall sub-
mit to the commissioner for his review & proposed plan
of operstion consistent with the provisions of this

“article. The plan of operation- shall provide for eco-
nomic, fair, and nondiscriminatory administration, and -

for the prompt and eflicient provision, of medical mal- -

practice insurance, and shall contain other provisions

\

cellation provisions set forth in Sections 11902.1 and
11906. Pending the approval of the operation, the asso-
ciation shall designate a service company or service

companies to bind the association for such coverage.

Such policies shall make provision for payment of

dividends. .

* 11901." Amendments 1o the plan of operation may.
be made by the directors of the association, subject to -
the approval of the commissioner, or shall be made
at the direction of the commissioner.

..:.11902. Except as otherwise provided in this chap-
ter, no medical malpractice insurance policy issued by
the association shall b on other than a claims-made
basis, the policy form for which shall be filed with the
_commissioner. -, : S
- 11902.1. The policy may provide that the associa-
- tion may cancel any of its policies in the event of non-
payment of any premium assessment or other charge by
mailing or delivering to the insured at the address
shown in the policy written notice stating whep, not
less than™ 10 days thereafter, cancellation shall be
effective, "~
11902.2. All policiés written by the association

A-T1



b

shall contain a provision thar guarantees the insurcd
that the association shall issue, on the written demand
of any licensee to whom it has issued a claims-made
policy, 2 rider to said policy, providing full liability
coverage for zny acts or omissions by said licensee
which occurred during the sume period covered by the
association's claims-made policy, excluding liability
for any claim of injury or loss made 10 the association
during such period. :

The premium for the occurrence rider shall not

exceed the total amount that the insurcd would have
paid for occurrence policies, if such occurrence policies
had been issucd to the insured by the association, less
the total amount that the insured paid for claims-made
policies issued to him by the association. However, if

" a majority of the board of directors concludes that the

occurrence rider premium would be inadequate, the

. board may request the actuary panel (as provided for

in Section 11903) 1o hold public hearing in order to
determinc if an assessment should be permitted. Based
upon its findings, the aciuary panel may recommend an
assessment to the Insurance Commissioner not to ex-
ceed 10 percent of tie imitial net occurrence rider
premium. Individual policyholders shall be able to pay
for an occurrence rider on a quaricrly basis for a period
not to exceed two years. If the policyholder fails 10

~ make payment, the occurrence rider shall be void. Any

policyholder electing to pay for the occurrence rider
on a deferred payment basis may be assessed a finance
charge of not to exceed 6 percent per annum on the un-
naid balance. A private insurer issuing a medical mal-
practice insurance poiicy on an occurrence or claims-
made basis, which replaces or commences coverage
upon the expiration of 2 policy issued by the associa-
tion, may provide liability coverage for acts or omis-
sions by the insured which occurred during the period
the association's policy was in effect, excluding liability

for any claim of injury or loss made 10 the association

during such period. The intent of this section is to per-
mit a yualified licensee to purchase an occurrence rider
from either the association, or from a private insurer,

11903. Except as provided to the contrary hcrein,
and notwithstanding the provisions of Section 1860.2,
the rates, rating plans, rating rules, rating classifications,
and territories applicablc -to insurance written by the
association, and the statistics velating thereto, shall be
subject to the provisions of Chapter 9 (commencing
with Section 1850) of Part 2 of Division 1, giving duc
consideration to the past and prospective Joss and ex-
pense experience of medical malpractice insurers,
trends in the frequency and severity of losses, the in-
vestment income of the association, and such other in-
formation as may be relevant. The premium rates for
an occurrence policy and a claims-made policy for
each year the association issues policies shall be estab-

lished by the association. In determining whether the
associalion’s rates are in compliance with Chapter 9
(commencing with Section 1850) of Part 2 of Division
1, the commissioner shall consider recommendations
made by a panel consisting of three actuaries. One -
actuary shall represent the general public, and he shall
be appointed by the Insurance Commissioner. One
actuary shall represent the medical profession, and he
shall be appointed by the Governor from a list of names
submitted by the state’s professional medical socicties.
And onc actuary shall be appointed by the association's
board of direciors. The panel shall conduct public rate
hearings within 15 days after the submission of such
rates by the association, and within 30 days after such
hearings the panel shall file its rate recommendations
with the commissioner. Thereafter, the panel shall con-
duct public hearings and make recommendations when
requested by the commissioner. Any dissenting panel
member may submit minority recommendations. A
hearing oflicer shall be supplicd by the Oflice of Ad-
ministrative Hearings solely for the purpose of presid-
ing over the hearings. All rates sinall be on an acty-*
arially sound basis, giving due consideration to the
group retrospective rating plan, and shall- be caleulated
lo be self-supporting. Such rates shall be deemed not
inadequate if they are so constituted that the expense
and loss costs of the plan of operation are equal o or
exceeded by the premium. Competition or lack thereof
shall not be considered as a rating standard hereunder.

All policics issucd by the association shall be sub-
ject to a nonprofit group retrospective rating plan under
which the final premium for ali policyholders of the
association, as a group, shall be equal to administrative
expenses, loss and loss adjustment expenses, and taxes,
plus ‘an allowance for contingencies and servicing.
Policyholders shall be given full credit for all invest-
ment income, net of expenses, and a reasonable man-
agement fee, on policyholder supplied funds. The
maximum final premium for all policyholders of the
association, as 2 group, shall be limited as provided in
this chapter. .

The commissioner shall make the examination pro-
vided for under Anicie 6 (commencing with Section
1857) of Chapter 9 of Pan 2 of Division ! as often as
he deems appropriate 1o ensure that the group rctro-
spective raling plan is being operated in a manner con-
sistent with this section. If he finds that it is not being
so operated, he shall issue an order 10 the association,
specifying in what respect its operation is deficient and
stating what corrective action shall be taken.

11904, The association shall certify to the commis-
sioncr the cstimated amount of any deficit remaining
after the termination of all underwriting activities of
the association. Within 60 days after such certification
the commissioner shall authorize the association 1o

A-T72



commence recoupmeni of the deficit by making an
equitable assessment against any persons who obtained

. insurance through the ussociation. Any member of the

association assessed by or contributing to it shall, upon
terminalion of the associztion, recoup all such assess-
menis from the association out of a reserve established

by it for such purposes. Such reserve shall be funded

N

by premium or assessment income derived from charges
to policyholders of the association. Policyholder assess-
ments shall be limited 10 the 10-percent provision as

provid=d for in Section 11902.2,

L1905, In the event that suilicient funds are not
available for the sound financiu! operation of the asso-
ciation pending recoupment as provided herein all

‘members shall, os; a lemiparary basis, contribute o the

~ financial requirements of the association in the manner

provided for in this chapter. Any such contributions
shall not exceed 1 percent of cach member's nct direct
premium auributabic to the line of insurance the writ-

' 'cunnnissioncr, anaually on or

.

11909, The assoctation shall file in the oflice of the
before the first day of
March, a statement wlhich shall contain information

. with respect 1w its lransactions, condition. operations

and affairs during the preceding year. Such statement
shall contain such matters and information as are pre-
scribed and shall be in such form as is approved by
the comnissioner. The commissioner may, at any time,

require the association to furnish additional informa-

tion with respect 1o its transactions, condition, or any
matter connected therewith considered to bs material

and of assistance in evaluating the scope, operation

ing of which requires it 10 be a member of this associa-

tion, . )
11906. Any iicensee in or practicing in a county

" declared eligible by the commissioner under this chap-

ter shall, on or after the cficctive date of the plan of
opcrations, be entitled 10 apply to the association for
medical malpractice insurance. Such application may
be made on behalf of an applicant by a broker or. agent
authorized by the applicant. - -

If the associution determines that the applicant
meets the underwriting standards of the associution, as

_ prescribad in the plan of operation. the association

upon receipt of the premium or such portion thereof
as is prescribed in the plan of operation, shall cause
1o be issued a poiicy of medical malpractice insurance.

11907. All members of the association shall par-
licipate in its wrilings, expenses, servicing allowances,
management fees, and losses in the proportion that the
net direct premium of cach member (excluding that
portion of a premium attributable to the operation of

the association) written during the preceding calendar

year bears to the aggregate net direet premium written
in this state by all members of the association. Each
member's panticipation in the association shall be de-
termined annually on the basis of stch-net direct pre-
mium written during the preceding calendar vear.

11908. Any applicant to the association, any per-
son insured pursuant 10 this chapter. or their repre-
sentatives, or any affected member, may appeal o the
commissioner within 30 days after any ruling, action, or

- decision by or on behalf of the association, with respect

1o those items in the plan of vperalion defined by the
board of direciurs as appealable matters. All orders of
the commissioner made pursuamt to this article shall
be subject to judicial review. T

40

and experience of the association.

11910. The commissioner shall make an examina-
tion into the affairs of the association at leas: annually.
Such examination shall be conducted and
thereon filed in the manner prescribed in Article 4
{commencing with Section 730) of Chapter | of Part
2 of Division 1. : -

11911, In addition 10 the provisions of Section
736, all rcasonably nccessary costs incurred by the
commissioner pursuant 1o this chapter shall be charged
1o and prompuy reimbursed by the association.

Article 3. Liability

11915. There shall bz no liability on the pan of,
and no cause of action of any nature shall arise against
the association or its members, the commissioner or
his authorized representatives, or any other person or
organization, for any statements made in good faith by
them during any proceeding or concerning any matters
within the scope of this chapter.

11916. The association shall not be a member of
the California Insurance Guaranty Association, nor
shall thar associmion pe otherwise responsible for losses
sustained by the Joint Underwriling Association,

SEC. 11 SB 24xx. This act is an urgency statute
necessary for the immediate preservation of the public
peace, health. or safety within the meaning of Article
IV of the Constitution and shall go into immediate
eflect. The facts constituting such necessity are:

There is a crisis in health care in California be-
cause of the inability of many physicians and surgeons
10 secure malpractice insurance which may cause many
of them to leave the privaic praciice of medicine, To
heip solve this problem, it js imperative that this act
take eflect immediately, : .

SEC. 14 SB 24xx. If any provision of this act or
the application thereof 10 any person or circumstances
is held invalid, such invalidity shall not afleet other
provisions or applications of the act which can be
given ctfect without the invalid provision or applica-
tion, and 1o this end the provisions of this act are
severable, : ‘ '

the repornt -
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WHAT T0 DO IN CASE OF A CLAIM, ADMINISTRATIVE PROCEEDING
OR EMPLOYMENT-RELATED GIVIL. ACTION

In the event an Jnsured directly or indirectly becomes involved in any situation which an Insured
believes may result in a Claim while covered under this policy, You should immediately report
the details to the NORCAL Mutual Insurance Company Professional Claims Department.

CALIFORNIA
If You are located in Southern California
Telephone: 800) 358-5513 {toll free)

(626) 577-4300

Mailing Address: NORCAL Mutual Insurance Company
Two North Lake Avenue, Suite 500
Pasadena, CA 91101-1867

it You are located in Northern California

Telephone: {800) 416-0791 {toll free)
{416) 397-9700

Mailing Address: NORCAL Mutual Insuranci

NORCA Mutua Insurance Company
4000 Old Seward Hwy., Suite 203
Anchorage, AK 99503

if You are loczated in Rhode Island:

Telephone: {800) 230-1004 (toll free)
(401} 276-7500

Mailing Address: NORCAL Mutual insurance Company
Feet Center
50 Kennedy Plaza, 7" Hoor
Providence, RI 02003

Please see Common Condition 1., "Duties n The Event of Claim.”
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NORCAL MUTUAL INSURANCE COMPANY
HOSPITAL SYSTEMS LIABILITY POLICY

THIS POLICY IS NON-ASSESSABLE

PART | POLICY INTRODUCTION

Thei insurance prowded by this Pohcy is contained in multiple coverage sectlons Some ag erages

the terms and conditions of this Pol:cy, We agree to provide the|
this Policy.

T. Scott Diener Katherine H. Crocker
President & CEO Secretary

oo SNORCAL
) Mubital insurance Company,



PART Il COVERAGES

In consideration of the payment of premiurn, NORCAL Mutual Insurance Company agrees with
You as follows:

COVERAGE A - Professional Liability Insurance - Claims Made
THIS INSURANCE IS PROVIDED ON A CLAIMS MADE BASIS.

A. INSURING AGREEMENTS

1. Indemnity. We will pay on behalf of an insured all sums, up to the '

obligated to pay as Damages because of injury caused by a i
resulting from Professional Health Care Services or Prof

. That takes place within the Coverage Ter

ermination date of this Policy, and

¢. That results in a Claim first made against an insured during the Policy Period and is
first reported to Us during the Policy Petiod.

We have the exclusive right, using counsal of Qur choice, to investigate, negotiate and
defend any Claim. Qur duty to defend ends, howsever, when the Limits of Liability shown
on the Dedarations Page or applicable endorsement have been exhausted by payment
of judgments and/or settiements.

Defense Costs are payable in addition to the Limits of Liability shown on the Dedlarations Page
or applicable endorsement for Professional Liability Insurance. Wa may investigate any Claim
as We deem gppropriate. We shalf not be liable for the cost of legal services and other costs or
fees incurred by an Insured without Qur written consent. We shall not be liable for the cost of
any legal senvices and other costs or fees incurred before Our written receipt of notice of Claim.

2
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B. WHO IS INSURED

in addition to those persons or organizations inciuded within the definition of jnsured, each of
the following is an Jnsured to the extent set forth below, subject to Common Condition Q.,

1. Emplovees. Authorized Volunteer Workers and students while acting within the course and
scope of their duties for You.

2. This Policy provides coverage for You or Your Health Care Extenders, interns, externs,
regsidents, dentists, osteopathic or other medical doctors when such professionalgg

endorsed onto this Policy.
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professional competence, fitness or chactof an apph et
on such medical or professional staff, but only while acti
their duties for You. by,

€. EXCLUSIONS

1. No Defense

fiity resulting from an offense resulting in Advertising Iniury or Personal Injury,

apt-that this exclusion does not apply 1o the rendering of, or failure to render,

¢ Any ligbility for any costs assodated with an Administrative Proceeding or
Employment-Related Civii Action.

d. Any liabliity from the administration of Your Empl

e. Any liability arising from the use, administration or prescription of any drug, pharma-
ceutical or medical device disapproved or hot yet approved by the United States
Food and Drug Administration for treatment of human beings; howaver, this exdusion
shail not apply to any Claim resulting fom an Insured’s participation in a clinical study
for which We have issued prior written consent of coverage for such clinical study
participation.

e TNORCAL
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this Policy, We will not pay Damages.

. Any liability for a Medical Incident that took place while the license to practice medicine
or the certification of the individual responsible for providing Professional Health Care
Services or Professional Committee Activities is not in effect.

g. Any ligbility for a Medical Indident involving the prescription or dispensing of controlfled
substances that happenad while the license or registration to prescribe or dispense
such controlled substances issued to the individual responsibie for providing

Professional Health Care Services is not in effect.

h. Any liability for a Medical Incident involving You or any person for whom Yoy are legally
responsitie, in the fraudulent creation, dteration or modification of the medicafrecord
of any person.

i. Any liabifity for a guarantee of the results of any

j. Any services provided by an [nsured while employed by
other governmental or public entity. .

result from any of the following:

a. Any ligbility arising from agfir
technical - :

e Without the consent of the Namad.ﬂmresi The Narned Insured’s Authorized

ive is the person responsible for providing Lig with a decision on consent for

. We will not settie any Claim against an Insured physician without his/her written consent.

. This requirement will not void any setflement entered into without the written consent of

the Jnsured. The requirement of the written consent can be walved in writing by an [nsured
and Us.

. If We recommend ssttlement of a Claim, the recommendation will be based on considera-

tion of all circumstances surrounding the Insured's potential fiabifity. The Named Insured
and/or an jnsured physician agree to give careful consideration to Qur recommendation.
We do not, however, have a duty to recommend settiernent of a Claim.

HPL-0101 /172008
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5. If We recommend settlement of a Claim and the Named Insured and/or an lnsured physician
disagree, then the Named Insured and/or an lnsured physician or We may refer the matter
to a peer review cormmittea acceptable to both parties. The decision of such committee will

be hinding.

HPL-0101 1/1/2006 W
Matiead Compeny,



COVERAGE B - Health Care General Liability Insurance — Occurrence
THIS COVERAGE IS PROVIDED ON AN OCCURRENCE BASIS.
SECTION | — COVERGES AND EXCLUSIONS

BODILY INJURY, PROPERTY DAMAGE and FIRE DAMAGE LIABILITY

A. INSURING AGREEMENT

1. Indemnity. We will pay on behalf of an |nsured al sums, up to the Limits of Liability ag stated
on the Dedarations Page or applicable endorsement that an insured becomes legg
obligated to pay as Damages because of Bodily Injury, Emmﬁxﬂamaga ikl
caused by an Qccurrence if the:

a. Bodily iniury, Property Damage or Fire amage is caused
place in the Coverage Jemitory, and

b. Bodiy hniury, Property Darnage or Fire D

2. Defense. We shall have the right and duty def
of Bodily Injury, or Propert sl

red Mainst any Claim because
Y by an Qcourrence if that:

Lol takes place in the Coverage Teritory,

counsel of Qur choice, to investigate, negotiate and
to defend ends, however, when the Limits of Liability stated

e or apiable endorsement for Health Care General Liability Insurance.

This insurance does not apply and We have no duty 1o defend any nsured against any
Claim seeking Damages for Bodily Injury, Property Damage or Hre Damage that Manifests
prior to the Effective Date of this Policy, even if the Damages continue into this Policy Period,

We may investigate any Claim as We deem appropriate. YWe shall not be liable for the cost
of legal sarvices and other costs or fees incurred by any attomey sdlected by an lnsured
without Qur written consent. We shall not be liable for the cost of any legal services and
other costs or fees incurred before Qur written receipt of notice of Claim.

B. EXCLUSIONS

No Defense or Payment of Damages. In addition to the Common Exclusions in Part VI of this

4
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Policy, We will neither defend nor pay Damages because of Claims that result from any of
the following:

1. Any liability arising from Medical Incidents or costs associated with an Administrative
Proceeding or an Employment-Related Civil Action.

2. Any liability arising from Bodiily Injury, Prooerty Damage or Fire Damage expected or
intended from the standpoint of the Insured. However, this exciusion does not apply to
Bodilv_iniury resulting from the use of reasonable force to protect persons or property.

3. Any liability arising from Bodily Iniury, Property Damage or Fire Damage for whichgny
Insured may be held liable by reason of:

a. Causing or contributing 1o the intoxication of any person;

b. The fumishing of alcoholic beverages to a person under Y
under the influence of alcohol; or 5

¢. Violation of any statute, ordinance Of requigiio istribution
or use of alcoholic beverages. . " :

4. Any liability arising from Bodily lpisifeiron
ownership, maintenance, use

The transportation of Moblle Equibment by an Auto owned or operated by or rented
or loaned to any jnsured: of

i. The use of Mobile Equipment in, or while in practice or preparation for, a pre-
aranged racing, speed or demolition contest or in any stunting activity;

5. Any liability arising from Property Damage or Eire Damage to:
a. Property an [nsured owns, rents of cccupies;

b. Premises an Insured sells, gives away or abandons, if the Property Damage or Fire
Damage arises out of any part of those premises;

¢. Property loaned to an Insured;

e YNORCAL
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d. Personal property in an lnsured’s care, custody or control;

e. That particular part of real property on which an |psured. or any contractors or
subcontractors working directly or indirectly on behalf of an [nsured, are performing

operations, if the Property Damage or Fire Damage arises out of those operations; or

f.  That particular part of any property that must be restored, repaired or replaced
because Your Work was incomectly performed on if.

Paragraph (a) of this exclusion does not apply to Fire Damage.

Paragraph (b) of this exclusion does not apply if the premises are Your Wgﬂg
never occupled, rented or held for rental by an Insured.

Paragraphs {(¢), (d), (&) and {f) of this excdlusion do not app!
a sidetrack agreement.

8. Any liability arising from Brop
Product or any part of it.

contract or agreament in accordance with its terms.
This exclusion does not apply to the loss of use of other property arising from sudden
and accidental physical injury to Your Product or Your Work after it has been put to its
intenided use.

9. Any liability arising from Damages claimed for any loss, cost or expense incurred by an

Insured or others for the loss of use, withdrawal, recall, inspection, repair, replacement,
adjustment, removal or disposal of:

a. Your Product:
b. Your Work; or

W HPL-O101 1/1/2006
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c. Impaired Property:

if such product, work or property is withdrawn or recalled from the market or from use by
any person or organization bacause of a known or suspected defect, deficiency, inadequacy
or dangerous condition in it.

10. Any liability arising from Damages arising out of the loss of, loss of use of, damage to,
corruption of, inabifity to access or inability to manipulate electronic data.

As used in this exdlusion, glectronic data means information, facts or programs stored as

or on, created or used on, or transmitted to or from computer software, includinggystems
and applications software, hard or foppy disks, CD-ROMs, tapes, drives, cells, d 4
cessing devices or any other media which are used with electronically conk i
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ll. PERSONAL INJURY AND A ING INJURY LIABILITY
A INSURING AGREEMENT

1. Indemnity. We will pay those sums, up to the Limits of Liability as stated on the Declarations
Page or applicable endorsement that an Jngured becomes legally obligated 1o pay as
Damages because of Personal Injury or Advertising njuy if that:

a. Personal Injury is caused by an offense directly resulting from an [nsured’s business,
exciuding advertising, publishing, broadcasting or telecasting done by or for an

Insured;

Insured’s goods, products or services:

but only if the offense was committed in the Coverage

Period.
2. Defense. We shall have the right and duty to dg
of Agdvertising Iniury caused by an offensg col

Insured’s goods, products or services or |

Wa may investigate any Claim as We deem appropriate. Wa shall not be fiable for the cost
of legal services and other costs of fees incurred by any attomey selectsd by an Jnsured
without Qur written consent. We shall not be liable for the cost of any legal services and
othar costs or fees incurred bafore Qur receipt of the written notice of Claim.

B. EXCLUSIONS

No Defense or Payment of Damages. In addition to the Common Exclusions in PART Vi of this
Policy, We will neither defend nor pay Damages because of Claims that result from any of
the following:

1. Any liability for Personal Injury or Advertising Iniury arising from:

i0
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a. Medical Incidents or costs associated with Administrative Proceedings or
Employment-Related Civil Actions;

b. Oral or written publication of material, if done by or at the direction of the jnsured with
knowledge of its falsity;

¢. Oral or written publication of material of which the first injurious publication or utter-
ance of the same or similar material by or on behalf of the lnsured was made before
the beginning of the Policy Period;

d. The willful violation of a penal statute or ordinance commitiad by or with the og
of the Insured; or “

e. Liabifity the Insured has assumed in a contract or agreement
apply to liability for Damages that the [nsured would have in 1
or agreement. )

2. Any liability for Advertising injury arising from:
a. Breach of contract;

The failure of goods, produ;

HAL-O1Q1 17172008 W



lil. MEDICAL PAYMENTS

A. INSURING AGREEMENT

1. We will pay Medical Expenses as described below for Bodily Injury caused by an Qcguirence:

a. On premises an jnsured owns or rents and that are approved by Us in wiiting; or
b. Resulting from an Insured's operations;

provided that:

. The Qccurrence takes place during the Policy Period;

i. The expenses are incurmed and reported to Us within opefes
Qccurrence; and

fi. The injured person submits to examenatnon at Of
choice as often as We reasonably recigise.

. To a person, whether or not an Employee of any [nsured, if benefits for the Bodily injury
are payable or must be provided under a workers’ compensation or disability benefits law

or a similar law.

. To a person injured while taking part in athletics.

included within the

Excluded under Coverage B, Section |, Bodily injury, Property Damage or Fire Damage
Liability, in this Health Care General Liability Insurance.

12
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SECTION IV — WHO IS INSURED

in addition to those persons or organizations included within the definition of Insured, each of
the following is an [nsured to the extent set forth below, subject to Common Condition Q.
“Other Insyrance™

1. Employees, Authorized Volunteer Workers and students while acting within the course and
scope of their duties for the Named Insured. However, Emplovees, Authorized Volunteer
Workers or students are not [nsureds for:

.! the Named Insured and while engaged in business on behalf
o Insured. Any other person or organization responsible for the conduct of
is also an mg,l_gg but only with respect to trabnlrty ansmg from the operation’

a Bodily Injury to a co-Employee, Authorized Volunteer Worker or student of the person
driving the equipment; or

b. Property Damage or Fire Damage to property owned by, rented to, in the charge of or
occupied by the Named insured or the employer of any person who is an jnsured
under this provision.

13
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COVERAGE C - Administration of Your Employee Benefits Program Insurance —
Claims Made

THIS INSURANCE IS PROVIDED ON A CLAIMS MADE BASIS.

A. Insuring Agreement

1. Indemnity, We will pay on Your behdlf all sums, up to the Limits of Liability as stated on the
Declarations Page, that You shall become legally obligated to pay as Damages because of
a Benefit Efror directly resutting from the Administration of Your Emplovee Benefits Program:

a. That takes place within the Coverage Territory; and

b. That takes place on or after the Relroactive Date shown on th
before the expiration or termination date of this Policy; an

¢. That results in a Clajim first made against You duringi
reported to Us during the Policy Period.

the expiration or termination date of this Policy; and

reBults in a Clair first made against You during the Policy Period and is first
orted to Us during the Policy Perfod.

We have the exdusive right, using counsel of Qur choice, to investigate, negotiate and
defend any Claim.

Defense Costs are payable in addltxon to the Limits of Liability stated on the Declarations
Page for Administration of Your Emg nefits Program Liability Insurance.

Qur duty to defend You under this coverage ends when the Limits of Liability are exhausted
by payment of Damages.

We may investigate any Claim as We deemn appropriate, We shall not be liable for the cost
of legal services and other costs or fees incurred by any attorney You select without Qur
written consent. We shall not be liable for the cost of any legal services and other costs or
fees incurred before Qur written receipt of notice of Claim.

14
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B. WHO IS INSURED

In addition to those persons or organizations included within the definition of insured, each of
the following is an jnmm to the extent set forth below, subject to Common Condition Q.,

1. Employees, Authorized Volunteer Workers and students, past or present, whom You

authorized to administer Your Emplovee Benefits Prograrm while acting within the course
and scope of their duties for You.

2. Any person as a member of Your duly authorized professional boards or committegs or as
a person charged with the duty of executing directives of any such board or com
but only while acting within the course and scope of their duties for You.

3. Any administrator or departrment head while acting within the cgl
administrative duties for You.

C. EXCLUSIONS
No Defense or Payment of Damages

in addition to the Common EXCIUSI Blg

5. Any liability arising from the failure to provide benefits because they were not property
funded, or because of any insurance company's failure to comply with the terms of its policy,
or, because an insurance company becomes insolvent.

6. Any liability arising from an Qccurrence resulting in Property Damage or Hre Damage.
7. Any liability arising from Advertising Injury or Personal Injury.

8. Any liability arising from any dishonest, fraudulent, criminal or malicious acts or omissions
by an Insured.

9. Any liability arising from the termination of any Emplovee Benefits Program.

1%
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10. Any liability arising from any fines, taxes or penalties imposed by law or other matters that

are uninsurable under law.

11. Any ligbility arising from personal profit or advantage gained by an jnsured without the
legal right to the gain.

16
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COVERAGE D - Physicians Administrative Defense Reimbursement Coverage
THIS INSURANCE IS PROVIDED ON A CLAIMS MADE BASIS.

PART 1 - INSURING AGREEMENTS

A. DEFENSE COST REIMBURSEMENT COVERAGE

1. Administrative Proceedings

We will reimburse the Named Insured, endorsed physician or employed licensed h alth

care professional for attorney’s fees and costs incurred in the defense of [ i
Proceeding. up to the applicable Limits of Reimbursement as shovyggen t
Page or applicable endorsement, if the Administrative Procoeding®

a. Arises from an act that takes place within the Coverfil

b. Arises from an act that takes place on or ¢
before the expiration or termination dgte o

wuredMendored privlician or employed licensed
and is first reported to Us during the

8 to have been instituted at the time the Named
rTiEBYed licensed hedth care professicnal is served with

iyes notice that an Adminisirative Entity may investigate their

Ml reirfiburse the Named Insured, endorsed physician or empioyed licensed health
rofessional, for attorney's fees and costs incurred in connaction with an Employment-
fated Civil Action up to the applicable Limits of Relmbursement as shown on the

Declaratlons Page or applicable endorsement, if the Emploviment-Related Civil Action:

a. Arises from an act that takes place within the Coverage Tarritory; and

b. Arises from an act that takes place on or after the epplicable Retroactive Date and before
the expiration or termination date of this Policy or coverage; and

c. lsinstituted against the Named Insured, endorsed physician or employed licensed health
care professional during the Policy Period and Is first reported to Us during the Policy Perod.
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B. PRACTICE INTERRUPTION EXPENSE REIMBURSEMENT COVERAGE

Subject to proof, We will reimburse the Named Insured. endorsed physician or employed
licensed health care professional for all reasonable expenses and earnings lost, up to the
applicable Limits of Reimbursement as shown on the Dedarations Page or applicable
endorsement, in the event they are required to attend any hearings held in connection with an

Administrative Proceeding or Employment-Related Civil Action in which the Named Insured,
endorsed physician or employed licensed hedlth care professional is named.

PART 2 - CONDITIONS

in addition to the Common Conditions contained in Part V of this Poiicy, the folia
apply 1o this Coverage:

A. Application of Limits: The Limits of Reimbursement shown on th
applicable endorsement are the most We will reimburse thely
physician or employed licensed health care professional reg

insured under th:s Policy;
2. Persons or entities instituting,

Action against the N
professional;

a. The same act, or,

b. A series of similar or related acts, or,

c. Audits or reviews of billing or coding practices,

18
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regardless of the number of patients involved or proceduras reviewed, shall be treated

as a single Administrative Proceeding or Emplovment-Related Civit Action and desmed
reported on the date the first Administrative Proceeding or Employment-Related Civil
Action is reported to Us.

2. The only Policy that shall apply to the Administrative Proceedings or Emﬂmmlﬁﬁateg
Civil Actions is the Policy in force on the date the first Administrative Proce

Employment-Related Civil Action is reported to Us.

G. Selection of Attorneys: The Named Insured, endorsed physi€
care professional shall select attorneys as he/shagde
obligation to select any attorney. Qur only re
endorsed physician or smployed hoensed hedl
and costs up to the Limits of Rel
endorsement.

arations Page or any applicable

PART 3 — EXCLUSIO!

C. Any legal action iniiated by the Named Insured, endorsed physician or employed licensed
heaith care professional except with Qur prior written consent.

D. Any matter involving the initial application for licensure, medical staff membership or clinical
privileges, or initial application for participation as a provider under any managed care contract

or participation as a provider under any Heglthcare Benefit Program.
E. Any matter involving the membership in any professional society or other professional organi-

zation or involving the certification by any specialty or subspecialty practice board or college
of medical practice.
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F. Medical, psychiatric or psychological treatment an endorsed physician or employed licensed
health care professiona undergoes as required by any physician impairment committes or like
body, or any educational or training program, whether or not such {reatment or program is

requasted or mandated by an Administrative Eofity.

G. Implementation of any compliance program or any policies, procedures or practices relating to
participation as a provider of medical services to a managed care organization or under any
Healthcare Benefit Program, whether initiated voluntarity or pursuant to direction by, order of,
or in settlement with an Administrative Entity.

H. A demand or order by any agency responsible for requlating disability benefits, unemgloyment
compensation, workers’ compensation or any similar law.

I. Any action under the Employee Retirement Income Security Act of 19
thereto, or any similar provisions of any federal, state or local law.

J. Any action under the Occupational Safety Act of 1870 or a
similar provisions of any federal, state or local law.

L. Any action by any agency resp Ctities law, Blue Sky laws or any laws
relating to securities transaghi

pther loss of income, except as provided by
Expense Reimbursament Coverage.

roceeding means a proceeding instituted by:

1. A governmental body responsible for licensure, reguiation and professional discipline of
physicians and other health care providers.

2. Ahospital or other healthcare facility regarding suspension, revocation, limitation of or
other corrective action against an endorsed physician or employed licensed health care
professional’s medical staff membership or action against the medical staff membership or
dinical privileges as governed by applicable medica staff by-laws, rules and regulations.

YNORCAL et e
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3. A managed care organization regarding the suspension, termination or other limitation of
the Named insured, endorsed physician or employed licensed hesalth care professional’s
participation as a provider of medical services to patients.

4. Any entity responsible for enforcing compliance with statutes relating to the receipt of

payment under any Healthcare Benefit Program.

5. Any governmental entity responsible for investigation and enforcement of statutes and
regulations relating to workplace and employment practices.

inistrative ading against the Namex
employed hoensed hea!th care professmnal regarding lick
medical staff membership, and status as a provider un

credentialing body, maps
with statutes or regda

{(cjied g compliance with statutes and regulations relating
tices, setting forth the pending allegations or charges against

beneﬁt ltem or serv:oet provided to any individual, and includes any individual or entity who
is providing a medical benefit, item or service for which payment may be made under the plan
or contract,

F  Professional Conduct means any activity engaged in by the Named Insured, endorsed physician
or employed licensed health care professional relating to their provision of medical services, or
to thair conduct as an employer or supervisor in connection with their medical practice.

21
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PART I ADDITIONAL BENEFITS

The foliowing benefits are in addition to the Limits of Liability shown on the Dedlarations Page.
Thase benefits end when We have exhausted the applicable Limits of Liability.

Coverage under this section is contingent upon compliance with all other sections of this Policy.

A. Attendance At Trial. We will pay, with respect 1o any Claim We defend, all reasonabie expenses
incurred by an [nsured at Qur request to assist Lis in the investigation or defense of the (laim.
We will also pay an [nsured'’s actual loss of earnings up to $500 per half day, subject to proof
and Qur prior approval, because of time off from work, while attending a trial in connaggtion

with such Claim at Qur request.

B. Bonds. We will pay, with respect to any Claim We defend:

1. The cost of bonds to release attachments, but only for bond 4
Limits of Liabiity, ;

2. Premiums on appeal bonds if We decide t0 agp
but only to the extent of a bond premiu
exoeed the applicable Umrts of anblttty ).

piibeal dt Qur expense is solely
o at Your own expense.

not pay any prejudgment interest that accrues after We offer to pay the Limits of
pility that apply. We will not pay any post-judgment interest that accrues after We pay
or offer to pay Qur share of the judgment;
2. Pay any costs taxed against the [nsured in any such Claim,
D. Patients’ Property

1. We will pay up to $2,500 per patient subject to a maximum of $25,000 per Policy Peried,
for loss or damage to patients’ property while in the care of an fisured.

22
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PART IV DEFINITIONS

There are defined terms used throughout this Policy. They are underiined and are definad in this
section. When used in this Policy including endorsements forming a part thereof):

A. Adminigtration means the following acts:

1. Describing the Emplovee Benefits Programs to Employees or beneficiaries;

2. Interpreting the terms and conditions of the |

a Ve
)

3. Handling of records and procassing of benefits in connection with the Emplo

Programs; or

4. Enroling Emplovess or their beneficiaries in the [
or canceling their enroliment.

on designated in the application, updated application or any other written statements
mmunications the Named Insured supplies;

2. The person responsibie for providing consent decisions on behah‘ of the Named Insured; and

3. The person who will act on behalf of the Narmed Insured or other Insureds for all other
purposes relating to this Policy.

ize 1 Worker means any approved person, group or organization, including an
auxnllary, while aotng within the course and scope of their duties for the Named Insured and
who is not compensated for their services or labor

F  Auto means a land motor vehicle, trailer or semi-trailer licansed for travel on public roads,
including any attached machinery or equipment. Auto doss not include MgmLe_Egummml
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G. Benefit Ervor means any negligent act, error or omission in the Administration of Your
Employvee Benefit Programs.

H. Badily Injury means physical injury, sickness or disease sustained by a person. This includes
mental anguish, mental injury, shock, fright or death resulting from physical injury, sickness or
disease. Bodily Injury also indludes loss of care or services that results from the above.

f. Claim means:

1. Actual Claim;
Wiritten notice or demand for Damages that an [nsured has received regarding a k

Incident, Qccurrence, offense or Benefit Error; or

2. Potential Claim;
Any Medical incident, Ocoutrence, offense or Benefit Error that

shalf not be considered a report of a Claim.

J. Coverage Teritory meens:
1. Any state We have approved ingw#fi

SursEacomes legally obligated to pay by reason of the
by law because of injury or damage to which this Policy

; tution, return or disgorgement of fees or profits, charges for products or services
rendered capitation payrnents, premiums or any other funds allegedly wrongfully held
or obtained; ‘

4, Non-monetary relief or redress in any form othar than monetary compensation or monetary
Damages, including without limitation, the cost of complying with any injunctive, declaratory
or administrative refief;

5. Matters that are uninsurable under applicabls law;
6. Defense Costs;

7. Punitive or exermplary Damages; or
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YNORCAL rPoton e
Mutiist knsurance Compeny,




8. Interest.

L. Defense Costs means the reasonable foes of attorneys, experts and consultants’ costs and
expensss incurred in the investigation, adjustment, defense and/or appeal of a Claim with Our
approval or direction; provided that Defense Costs shall not include: remuneration, salaries,
overhead, fees, loss of eaming reimbursement or benefit expenses of any [nsured.

M. Discrimination means the unlawful treatment of individuals based on race, color, sthnic origin,
ancestry, gender, sexusl orientation, age, rafigion, pregnancy, physical or mental disability,
maritat status or other status that is protected under any applicable federal, state or local
statute or ordinance. .

pe Bonefits Program means the following:

1. Group plans for life, health, dental, eye care, disahility, automo
advice insurance;

2. Pension, retiremant and profit sharing plans;
3. Individual Retirerent Account {IRA) plangg

{¥8ior amendments;

.:' nemptoyment nsurance;

istanoe programs;

and acation plans;

11. Educational tuition reimbursement plans; and
12. Section 125 Health Reimbursement and Dependent Care Plans.

O. Emploves means a parson on the Named Insured’s payroll, whose service or labor is provided
on behalf of the Named Instred, who is supervised by an |nsured and who is subject to the
withholding of taxes. Independent contractors are not Emplovees.

P Employment Practices includes, but is not limited to, any of the following:

1. Breach of any employment contract;

2. Failure or refusal to hire o employ;
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3. Dismissal, discharge, reduction in force, downsizing of termination of empioyment,
whether acfual or constructive;

4. Demotion, reassignment, failure or refusal to promote, or deprivation of career opportunity;
5. Discipline and evaluation of Emplovees;

6. Discrimination, defamation or harassment of any kind affecting any present or former
Employee or applicant for employment;

7. Retaliatory treatment against an Emplovee arising from the Employee's attemptedgr
actual exercise of the Emplovee's rights under the law;

8. Employment-related misrepresentation;
9. Fallure to implement appropriate workplace or employment v ‘es or ggoced

Q. Fire Damage means Proparty Damaage because of fire 10 pre o ~ others.

Water damage and smoke damage from a fire arggal
must be caused by You or any insured. N

R. Fungi means any type or form of
spaores, scents or byproducts pr

quald,or dangerous; or
ve falled to fulfill the terms of a contract or agreement.

U. Insured means each of the following to the extent set forth below and any person or organiza-
tion qualifying as an [nsuted under the Who s Insured sections for the applicable coverages:

1. The Named Insured;

2. Ifthe Named insured is a partnership, joint venture, or limited liability partnership or corpo-
ration, that partnership, joint venture or limited liabllity partnership or corporation and any
partner or member thereof is an Insured, but only for the liability as such. No parson or
organization is an Insured with respect to the conduct of any curent or past partnership,
joint venture, or limited liability partnership or comporation that is not set forth in this Policy

as a Named Insured;
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3. Any executive officer, stockholder, or member of the board of trustess, directors or governors

V. Insured Contract means:
1.

of the Named Insured while acting within the scope of their duties as such, except with
respact to the ownership, maintenance, use, Loading or Unloading, or existence of Auto.
aircraft or watercraft; or

Any organization You newly acquire or form, other than a partnership or joint venture, and
in which Yoy maintain ownership or majority interest, and for which a premium has been
assessed and paid fo Us.

Any written:
a. lease of premises;

b. Obligation, as required by ordinance, to indemnify a mun 8
with work for the municipality; & Y

¢. Hevator maintenance agreament; or

Riness ncluding indermni-
@lices performed for a munici-

the ts or omissions of any third party or
Plust occur on or after the date the Insured

hat fgdermnifies an architect, engineer building contractor or surveyor for injury or
ag® arising from:

Preparing, approving or failing to prepare or approve maps, drawings, opinions,
reports, surveys, change orders, designs or specifications; or

fi. Giving directions or instructions, or failing to give them, if that is the primary cause
of the injury ot damage;

b. That indemnifies any parson or organization for Property Damage or Fire Damage
because of 2 fire unless the Named Insured is held legally liable;

¢. That indemnifies any person or crganization for Bodily Injury, Properly Damage or Fire
Damage arising from construction or demolition operations within 50 feet of any railroad
property and affecting any raifroad bridge or trestle, fracks, roadbeds, tunnel, underpass
or Crossing.
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W. Loading or Unloading means the handling of property:

1. After it is moved from the place where it is accepted for movement into or onto an aircraft,
watercraft or Auto;

2. While it is in or on an aircraft, watercraft or Auto; or
3. While it is being moved from an aircraft, watercraft or Auto to the place where it is finally

ddlivered; but Loading or Unloading does not include the movement of property by means
of mechanical device, other than a hand truck that is not attached to the aircraft, watercraft

or Auto.
X. Manifests means:

1. For Bodily Injury when such injury, sickness or disease is first
professional; and |

2. For Property Damage or Fire Darnage when such dal

or by the person ot organization whose propagii

AA. Mobile Equipment means any of the following types of land vehicles, including any attached
machinery, apparatus, or eguipment:

1. Vehicles maintained for use solely on or next to premises You own or rent;
2. Vehicles that travel on crawter treads;

3. Vehicles not described in paragraphs 1 or 2 above that are not self-propelled and are
maintained primarily to provide mobility to permanently attached equipment of the following
types:

a. Air compressors, pumps and generators, including spraying, welding, buiding cleaning,
geophysical exploration, lighting, and wall servicing equipment; or

2%
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b. Cherry pickers and similar devices used 10 raise or lower workers;

4. Vahicles that are not described in paragraphs 1 or 2 above maintained primarily for
purposes other than the transportation of persons or cargo.

However, self-propelied vehicles with the following types of permanently attached equipment
are not Mobile Equipment but will be considered Autos:

a. Equipment designed primarily for;

i. Road maintenance, but not construction or resurfacing; or

fi. Street cleaning;

raise or lower workers; or

¢, Ar compressors, pumps and generators, mcludmg 8
geophysical exploration, lighting and well sgavici

Emm_D.amagﬁ or Hire Damage neither
S an Insured. Qccurence includes any intention-
at results in Bodify Injury if such injury arises solely
e force fgr the purpose of protecting persons or property. The date
gFihe first drcumstance regardless of when the Bodily injury,
Manifests itself or is discoverad.

or assistance programs, or any other plan or agreement of risk assumption, or any
other source of indemnification.

AE. Personal Injury means mpury. other than Bedily Iniury, arising from one or more of the following
offenses:

1. False arrest, detention or imprisonment;
2. Malicious prosecution;
3. Assault and/or battery:

4. Interferance with an advantageous or contractual relationship;
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5. Oral or written publication of material that slanders or libels a person or organization or
disparages a person’s or organization’s goods, products or services; or

€. Cral or written publication of material that violates a person’s right of privacy.

AF. Policy Period means the period of time indicated on the policy Declarations Page from the
Effective Date to the Expiration Date, or the eatlier tarmination of the policy, if any, in accordance
with Common Condition F., “Cancellation.” All dates shown are 12:01 am. Your Local time.

AG. Pollutant means any sofid, liquid, gaseous, nuclear or thermal irritant or contaminant, including
but not limited to, smoke, vapor, soot, fumes, acids, alkalis, chemicals, lead and other gaste
material or itvitants, Waste includes, but is not fimited to, spent fuel and byproducts, Mgdi
waste and any material to be recyded, reconditioned of reclaimed.

1. Includes alf Bodily Iniury,

You own or rent and arising fro

2 at more than one site.

en the part of the work done at a job site has been put to its intended use by any
person or organization other than another contractor or subcontractor working on the
same project.

Work that may need service, mairitenance, correction, repair or replacement, but which is
otharwise complete, will be treated as completed.

3. This hazard does not include Bodily Injury, Property Damage or Fre Damage arising from:

a. The transportation of property, unless the injury or damage arises out of a condition in

or on a vehicle created by the Loading or Unloading of it;

b. The existence of tocls, uninstalled equipment or abandoned or unused materials.
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1. An [nsured’s duties as a member of a heaith care facility staff committee that conducts
credentialing, quality assurance, peer review or mediical ethics review, provided such facility
is accredited by the Joint Commission on Accreditation of Healthcare Organizations, the
Accreditation Association for Ambulatory Health Care or similarly constituted organization;

2. An Insyred’s duties as a member of a committee of the American Medical Assodiafion or
an Insyred’s state or county medical association or medical specialty sodiety that conducts
credentiading, quality assurance, peer review or medical ethics review; or

conducts credentialing, quality assurance, peer review, utifization re\new -
review on behalf of the Named Insured. i

prowdesmcludzng but notited to:

1. Direct medical, surgical, dental or nursing trea
beverages in connection therewith;

2. Making medical diagnoses and

useBhall be deemed to oceur at the time of the physical injury that caused it; or

of use of tangible property that is not physically injured or destroyed provided such

loss of use is caused by an Qgocurrence within the Coverage Territory. All such loss of use
ghall be deaemed to occur at the time of the Qocirrence that caused it.

AM. Refroactive Date as sat forth in tem 3 of the Declarations Page, or applicable endorsement,
is the eemest date on which & Medical Incident, Benefit Error, Administrative Proceeding or

lion may occur and for which coverage may be afforded under

thlSPOlle |

AN. Sexual Miscenduct means physical or mental assault, harassment or contact of a sexual
nafure.

AO. We, Us, and Qur refer to NORCAL Mutual Insurance Company, identified hereinafter as NORCAL
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AP You and Your refer to the Named Insured shown on the Dedarations Page.

AQ. Your Product means:

1. Any goods or products, other than real property, manufactured, sold, handled, distributed
or disposed of by:

a. You:

b. Others trading under Your name; or

C. A person or organization whose business or assets You have acquired if the
Qcaurrence takes place after the date of acquisition.

2. Containers {other than vehicles), material, parts or equipment fufSh
such goods or products.

3. Your Product includes warranties or representations ma
fitness, quality, durability or performance of:

a. Your Product; and

otk includes:

| ” Warranties or reprasentations made at any time with respect to the finess, guality,
durability, performance or use of Your Work; and

b. The providing of or fallure to provide warnings or instructions.
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PARTV COMMON CONDITIONS

The following Conditions apply to the entire policy.
A. Application Form.

The completed and signed Application Form, and any materials submitted as part of the
application, are the basis for the issuance of the Policy. By signing the Application Form and
any materials submitted as part of the Application, the person who signs warrants that the
particulars and staternents contained in the Application are truthful. The Application and any
materials submitted as part of the Named Insured’s Application shall be retained and &
attached to and made part of the Policy.

B. Application of Limits of Liability.

his Policy applies shall not exceed the Limits of Liability shown on the Dedlarations
e oPapplicable endorsement as the Aggregate Limit per Policy Period.

It is further agreed that in no event shall We be liable for any additional payments,
including Defense Costs, under this Policy once the applicable Limits of Liability
shown on the Declarations Page or applicable endorsement have been exhausted by
payments of judgments or settlements.

2. Application of Limits of Liability — Each Policy Period.
The applicable Limit of Liability applies separately to each consecutive annual Policy Period
or to any Policy Period of less than twelve months. If We extend the Policy Period after
issuance for an additional period of less than twelve months, the additional period will be
deemead part of the last preceding period for purposas of determining the Limits of Liability.

3. Application of Limits of Liability — Claim Covered Undar Two or More hsuring Agreements
of this Policy.

HPL-0101 17172006 W
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if a Claim is covered under more than one Insuring Agresment provided by this Policy,
onily one Limit of Liabifity shall apply. The Limit of Liability applying to that Claim shall
not exceed the highest applicable limit avaliable under any one Insuring Agreement
that applies.

4. Application of Limits of Liability — An lnsured Covered Under More Than One Policy Issued
by Us.

If this Policy and any other policy issued by Us apply to the same Insured, only one such
policy shall apply. The Limits of Liabiity available to that [nsured shal not exceed the highest
applicable Limits of Liability available under any one policy that applies. However, i

above this Policy.
5. Application of Limits of Liability — New Limits.

If You change the Limits of Liabifity provided by this Polig}
not apply to any Claim that an hsured knew or should
to Us priot to the Effective Date of the Limits gl jabi

days after initial service of the demand for arbitration, an Insured and We must
nate an arbitrator and give written notice of this arbitrator to the other. Within
¥s aftér these notices have been received, the two arbitrators will select a neutrai
ftor and give notice of the arbitrator to the Insured and Us.

3. The parties will be entitled to conduct discovery as permitted by the laws of the state in
which the Named Insured is principally domiciled. All discovery disputes will be brought
before, and solely resolved by, the neutral arbitrator.

4. Except as otherwise agreed to in writing between the parties, the arbitration wil be completed
within 120 days after initial service of the demand for arbitration. The arbitration will be held at
a time and place designated by the neutral artitrator. Failure by the party iniiating arbitration
to make a good faith effort to complete arbitration within 120 days of the issuance of the
demand for arbiiration will be deemed a waiver of any and all Claims for declaratory refief
or Damages assarted on behalf of the party initiging arbitration.

5. Each party will pay the fees of the arbitrator that party has selected. We will pay for the
expense and feas of the neutra arbitrator, as well as the expenses of arbitration approved
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by the neutral arbitrator, not including attomey’s fees or witness fees or other expenses
incurred by a party for that party’s own benefit.

6. FEither party has the right to separately arbitrate issues of liabilty and Damages upon written
request to the neutral arbitrator.

7. Al Claims based upon the same incident, transaction or related drcumstances will be
arbitrated in one proceeding.

8. Any arbitration decision given pursuant to these rules will be final, subject only to oonﬁr—
mation, correction or vacation under the law of the state in which the Naj §
principally domiciled.

9. Al notices or other written materials required to be served in the cop

10. The parties will make every affort to maintain the oonﬁd |
developed in arbitration. i,

1. Ten (10) days before the Effective Date of cancellation if We cancel for non-payment of
premium or fraud.

2. Thirty {30} days before the Effective Date of cancellation if We cancd for any other reason.

If the policy or an |nsured’s coverage has been in effect less than sixty (60) days since the
applicaible Effective Date, sither may be canceled at any time upon written notice.

Such written notice of Qur intent to cancel shall be malled to the last known address as
shown in Qur records. The mailing of this notice shall be sufficient proof of notice.

Either the requested cancelfation date or the Effective Date and hour of canceliation as
stated in the cancellation notice shall become the Bxpiration Date of the Policy Period or
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coverage. Delivery of such written notice either by You or by Us shall be acceptable in
place of mailing.

If We cancel, other than for non-payment of premium or fraud, eamed premium shall be
computed pro-rata. If We cancel for non-payment of premium or fraud, return premium
may be computed using the customary short rate cancellation table. Premium adjustment,
if any, may be made either at the time cancellation is effective or as soon as practicable
after cancellation becomes effective. However, the cancellation will be effective aven if We
have not made or offered a return of premium.

G. Changes to Pdlicy. Any request to change this Pohcy must be communicated 1o Usg in 4

or broker, or knowledge possessed by any agent or broker or by any other <
effect a walver ora change in any part of this Pohcy or stop LJ_Q from asgs

1. In the svent of a Claim, the |nsured must provide Us written notice as soon as practicable.
The written notice must include the following information:

a. How, when and where the Medical Incident, Benefit Error, Qcecutrence or offense took

place;
b. The names, addresses and ages of any claimants and witnesses, and

¢. The nature and location of any injury or damage arising from the Medical Indident,
Benefit Error, Occurrence or offense.

2. Al Insureds agree to submit to examination, provide information and pemit Us, Qur
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representative or attormeys to take statements, or at Qur discretion, sworn depositions,
concerning any and all facts underlying each and every Claim made against an jnsured by
a third party and submitted to Us for defense and/or indemnification coverage under this
Policy. it is further agreed that all Insureds wilt make every effort to maintain the confiden-
tiaity of any such statement. The [nsired’s provision of a sworn statement or deposition,
if requested by Us, shall be a condition precedent to ongoing defense or indemnification
coverage for the Claim.

3. Al nsyreds agree to maintain patients’ medical records in accordance with the laws of the
state in which the Named {nsured is prindipally domiciled. The lnsured will alow Us unfettered
access to those patients’ medical records as needed in the defense and investigatig

Caim.

4. Al Insureds must cooperate with Us, Qur representatives, and defgps
by Us, and upon Qur request will assist in the investigation and #e
That cooperation includes: _

a. Immediately send Us any demands, notices, -5"‘_.{5
in connection with the Claim; ; y

c. Assist Us in the enforcemdh
be liable to an Insuged b

% epositions, conferences, hearings and trials;
ssist in any other aspect of the investigation and defense; and

i, If a Cleim involves both covered and non-covered Claims and/or causes of action, all
Insureds must agree to allow bifurcation of the hearing, arbitration or frial as to covered
Claims and Damages, as well as to non-covered Claims and Damages. All Insureds
additionally agree to secure a special verdict form that segregates covered Claims from
non-covered Claims, as well as covered and non-covered Damages, if requested by Us.

5. All psureds will continue to cooperate with Us in the event that We dect to appeal a verdict
or continue to require assistance pursuing remedies and procedures available to an Insured

or Us.

6. No [nsured will, except at its own cost, voluntarily make any payrment, assume any obiigation
or incur any axpsanse.
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. Legal Action Agalnst !&. No person or orgamzation has a right under this Policgaig ‘om LL&

. Mergers, Acquisitions or Newly Created Entities. If dyg

False and Fraudulent Reports of Claims, Administ i ) i
Actions. f any Insured reports a Claim, Admmmam@_mmadmg OFEEMQ)@QDLBQHLQM

Action knowing it fo be in any way false or fraudulent, this insurance shall become nuli and

void with respect to that Claim, Adrninistrative Proceeding or Emglovme Sate
Action. If so, We have the right to full recovery of any payment We have a}re«ady made

. Inspection and Audit We, or Qur representative, shall be permitted but not obiligated to inspect

Your locations and operations, books and records of any Jnsured during the Policy Period and
within three years after the termination of this Policy. Neither Qur right to make inspections nor
any report thereon shall constitute an undertaking to determine or warrant that such property

or operations are safe or healthful, or are in compliance with any law, rule or requiatio

acquires or creates another entity or subsidigp
partner in a partnership, or if the Named Insulé

cquired, created, merged or consolidated with, unless:

1. The Nemed Insured gives Us notice of such Transaction as soon as possibie but in no
event later than thirty {30) days after the Effective Date of the Transaction;

2. The Named Insured gives Us such information regarding the Transaction as We request; and

3. The Named Insured accepts any terms, conditions, exclusions and limitations and pays

any additional premium as We, at Qur sole discretion, impose. If We, at Qur sole discre-
tion, elect to provide coverage, this Policy shall not apply fo, and We will not pay any loss
or Defense Costs for any Claim arising from any Medical Incident, Benefit Error,
Qcaurrence or offense happening before:

a. The Effective Date of the transaction; or
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b. The Effective Date of coverage under this Palicy for such entity or subsidiary as set
forth in any endorsement to be issued for which premium has been paid.

In the event We, at Qur sole discration, choose not to offer coverage beyond the thirty
(30) day period, the Named Ihsured must pay any premium assessed by Us for that
aforementioned period.

For purposes of this CONDITION M., “subsidiary”™ means any entity for which the Named
Insured:

1. Owns or possesses fitty percent (50%) or more of the issued and outstanding
stock; or

2. Has or controls the right to elect or appoint more than fifty percepi
or trustees. '

N. Multiple Glaims Arising From the Same Circumstances.

1. All Claims that arise from:

ly » that shall apply to the Claim is the policy in force:
n the date the first of such Claims is reported if coverage_ is on a claims made basis; or
b. When the Qcgurrence or offense first took place if coverage is on an occurrence basis.

O. Named Insured. Except as otherwise spedifically provided for herein, the Named Insured as
stated in Item | on the Declarations Page, or the Authotized Representative as stated in the
Application, is authotized to act on behalf of all Mmﬂmm and other Insureds for all
purposes relating to this Policy for all matters as may be required by Us, incuding but not
limited to, providing consent to settle.

P. Non-renewal. The Named Insured may non-renew this Policy.

We may non-renew the Named lnsured’s policy or an [nsured’s coverage for any reason
parmitted by law.
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If We decide not to renew this Policy or an [nsured’s coverage, We will mail or deliver written
notice of the non-renewal sixty (60) days before the Expiration Date of this Policy or coverage
or in accordance with the laws of the state in which the Named Insured is principally domiciled.
Iif the notice is mailed, proof of mailing will be sufficient proof of notice.

Q. Other Insurance.
1. If there is Other insurance covering a Claim, this Policy will apply on an excess basis,
unless that Other Insurance was specifically purchased to apply in excess of the Limits of

Liability of this Policy. When this insurance is excess, We will only pay for the amount of
the coverad Claim, up to the applicable Limits of Liability, that exceeds:

a. The total amount that would be payable by that ngumngg in he
insurancs; and

1. The Named Insured is dissolved, sold, acquired by, merged into or consolidated with
another entity suich that the Named Insured is not the surviving entity; or

2. Any person, entity, or affiiated group of persons or entities obtains:

a. Ownership or possession of fifty percent (50%) or more of the used and outstanding
capital stock of the Named Insured, or

b. The right to dlect or appoint more than fifty percent (50%) of the Named Insured’s
directors or trustees; or
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3. The Named Insured ceases to do business for any reason other than any of the events
listed in 1 or 2 above, coverage under this Policy shall continue in full force and effect until
the Expiration Date or any earlier canceliation date, but this Policy shall gpply only to
Medical Incidents, Benefit Errors, Qccurrences or offenses happening before the Effective
Date of such transaction. This Policy shall not apply to and We will not pay any Damages

Benefit Exror,

or Defense Costs for any Clalm arising from any Medical Ingident,
Ocgurrence or offense happening on or after the Effective Date of such transaction.

T. Separation of Insureds. Except with regpect to the Limits of Liability, and any rights or‘ duties
spedifically assigned to the Named Insured, this insurance applies separately to each lnsured
against whom a Claim is made, except with respect to Common CONDITION Q., “Of

U. Special Statutes. \We agree that all provisions of this Policy that are in
Your State are amended to conform to such statutes.

V. Subrogation. If an [nsured has rights 1o recover all or part of €
under this Policy, those rights are transferred 1o Us. The }
loss to impair those rights. At Qur request, the Ingiaged wi
to Us and help Us enforce them.

Voting Rights. As an insured membx

the date Qur Claims Department recelves written notice of a Medical incident,
ngg or offense that is likely fo result in a Claim being made

agamst

2. The written notice must incdlude the following information:

a. How, when and where the Medical inddent, Benefit Etror, Qccurrence or offense

took place;
b. The names, addresses and ages of any injured persons and withesses; and,

¢. The nature and location of any injury or damage arising from the Medical incident,
Benefit Error, Occurrence or offense.
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An event reported by an |nsured to Us as part of Qur risk management or loss control

sarvices shall not be considered a report of a Claim.

Y. Gontinued Right to Report Claims Under Deleted Benefits Or Coverage. If We delete a bensfit or
covearage from this Policy, an Insured can report Claims that occurred after the applicable
Retroactive Date and prior to the deletion of the benefit or coverage from the Policy that
would have triggered the deleted benefit or coverage. The ability to report such Claims will
continue as long as the Named Insured maintains continuous coverage with Us or an
Extended Reporting Period Endorsement is issued to an [nsured and remains in force.
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PART VI COMMON EXCLUSIONS
No Defense or Payment of Damages

We will neither defend nor pay Damages because of Claims that result from any of the following:

A, Any ligbility that results from any disciplinary or administrative proceeding such as a State
Department of Health Services reviaw; or a review of the quality of the Insured'’s care by
agencies or entities conducting utilization review for government or private insurance programs,
except as may be afforded under the Coverage D, Physicians Administrative Defense
Reimbursement Coverage.

B. Any actua or alleged: price fixing, unfair cormpetition or trade practice, a dispg
income or revenue, the Inducement to enter into, the interference with g

We will provide a defense agamst allegations of regl; int of trgdegbusi Porofession
arising from Professiona ea Activitia gsurgel will Feimburse Us for
those Dg_engg_gqsx§ it lrabmty is admitted o At or any other way that
the Insured committed restraint of {pa@@Rgysi

halation, ingestion or physical exposure 10 Ashestos or goods or products containing
Asbestos. '

D. Any liability:
1. That an |nsured has assumed under a written or oral contract or agreement; or

2. Arising from any allegation of an Jnsured’s failure to perform under a contract or breach
of any contract or agreement, whether written or oral.

This exclusion does not apply to liability for Damages:

a. Assumed in a contract or agreement that is an Insured Contract; or
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b. That an Insured would have had in the absence of the contract or agreement.

E. Any liability for a Claim that s initiated, alleged or caused to be brought about by any Insured
covered by this Policy against any other [nsured covered by this Policy. However, this exclusion
does not apply to Coverage A, Professional Liability insurance, 1o an jnsured rendering
Professional Health Care Services or engaged in Professional Committes Activities.

F. Any ligbility arising from an actual or alleged act of Discrimination, harassment or humitiation,
whather or hot such a Claim alleges the violation of any law or regulation prohibiting
Discrimination, harassment or humiliation, except as may be provided in Coverage D,
Physicians Administrative Defense Reimbursement Coverage.

Security Act of 1674, commonly referred to as the Pension g
in part by Title X of the Consolidated Omnibus Budget Recof il
ahd amendments to either or similar provisions ofg
common law. .

However, at the speciﬁc el
involving alleged crimiggia

surer before the "Policyholder Since” date shown on the Dedarations Page,
ase of a newly acquired entity, before the acquisition date of that entity.

L. Any liability arising from administrative or management services provided by an Insured, or
independent contractors retained by an Insured, to another organization not owned by the
Named Insured unless specifically endorsed onto this Policy. This exclusion apglies whether
or not - monetary or other consideration is received for such services,

M. Any liability arising from nuclear reaction, radiation, or radioactive contamination, or any con-

sequence of these, except as a direct result of providing Professional Health Care Services.

N. Any liability arising from any actual, alleged or threatened Pollution Ingident. Nor will We pay
any Damages arising from any demand, order or request that any Insured test for, monitor,
clean-up, remove, contain, treat, detoxify or neutralize, or in any way respond to or assess
the effects of Pollutants. This exclusion applies to any Damages that in any way arise from a

Pollution Incident whether the incident:
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1. Results from the activities of any jnsured, or the activities of others; or

2. s sudden, gradual, accidental, intended, foreseesable, expected, unexpected, fortuitous,
inevitable, preventable or not preventable or wharever or however it oceurs.

0. Any liability for:

1. Bodily hiury. Property Damage or Bre Damage that would not have occurred, in whole
or in part, but for the actual, alleged or threatened inhalation of, ingestion of, contact with,

exposure to, existence or presence of any Eunal or bacteria on or within a building or
structure, including its contents, regardiess of whether any other cause, event, magerial
or product contributed concurrently or in any sequence to such injury or damage.

any other person or entity.

P Any liability arising from the rendering of or fallurege,
insurance agent, broker, managament consyl ;
sional services.

Q. Any sums demanded or award
compensatory Pamaqges by

defend any Claim directly resulting from Sexual Miscondud to a patient. However,
Thsured who allegedly committed Sexual Misconduct will reimburse Us for those Defense
Costs if liability is admitted or found by judgment or any other way that they committed

2. We will pay Damages on behalf of any Insured, other than the lnsured who allegedly com-
mitted Sexual Misconduct, that directly result from Sexual Misconduct to a patient, unless
that other Insured:

a. Knew or should have known about the Sexual Misconduct but failed to prevent or
stop it; or

b. Knew or should have known that the {nsured who aflegedly committed Sexual
Misconduct had a prior history of or propensity for Sexual Misconduct.
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S. Any liability arising from a wiliful violation of any statute or ordinance committed with the
knowladge or consent of an Ingured.

T. Any liability occasioned by, happening through, or in consequence of war, invasion, acts of
foreign enemies, hostilities (whether war be dedared or not), civil war, rebellion, revolution,
insurrection, military or usurped power, confiscation, nationalization, requisition of, destruction
of, or damage to property by, or under the order of, any govermnment, public or jocal authority.

U. Any obligation that an jpsured or any of its insurers may have under Workers’ Compensation,
Employers' Liability, Unemployment Compensation, Disability Benefits or any indemnification
obligation the entity has as an employer under California Labor Code Section 2802, @glifomia
Corporations Code Section 317 or any similar law, code or statute in any state in whichithe
entity operates, including, but not limited to, any injury to:

1. An Emplovee of the Ingured arising from and in the course of
or

2. The spouse, child, parent, brother or sister of that £
graph 1 above.

This exclusion applies;

a. Whether the Insured may;
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PART VIl EXTENDED REPORTING PERIOD OPTION

IF AN EXTENDED REPORTING PERIOD ENDORSEMENT IS NOT ISSUED OR PURCHASED,
THERE WILL BE NO COVERAGE FOR CLAIMS ARISING FROM MEDICAL INCIDENTS or BENEFIT
ERRORS, or ADMINISTRATIVE PROCEEDINGS OR EMPLOYMENT-BELATED CIVIL ACTIONS
THAT ARE FIRST REPORTED TO US ON OR AFTER THE EXPIRATION OR TERMINATION DATE
OF THIS POLICY OR THE APPLICABLE COVERAGE.

This Extendad Reporting Period Endorsement must be requested by written notice to Us within
thirty (30) days from the expiration or termination date of this Policy or applicable coverage.

A. MUTUAL RIGHTS
The Named Insured may have the n'ght to purchase an Extended u'

renawed. This endorsement provides an extended period of time
from Medlical Incidents or Benefit Ervors, or Administrative
Related Civil Actions as follows:

mploviignt-

ftefhe Refroactive Date
ent and before the

as shown on the Declaratnons ,'.}; i hdorsh

il Action instituted against that Ln_sm and
eporting Petiod Endorsement.

with all terms and conditions of the Policy. We will not issue an Extended

eriod Endorsement to the Named Insured whose coverage has been cancelled

o enewed for fraud, misrepresentation, concealment or breach of warranty. Nor will
Wa issue an Extended Reporting Period Endorsement to the Named Insured if this Policy is

cancslled for non-payment or rescinded.

All outstanding eamed premiums must be paid. Any additional premium for the Bxtended
Repotting Period Endorsemeant will be computed in accordance with Qur rules, rates and
rating plans in effect at the time of the expiration or termination of coverage and must be paid
to Us. This additional premium is fully earned and non-refundable. If We do not receive full
payment of all billed premiums on or before the due date of the premium notice, We will not
issuie an Extended Reporting Peariod Endorsement and We will cancel any previously issued
Extended Reporting Period Endorsement.
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Aciditionally:

1. Once in effect, the Extended Reporting Pericd Endorsement may not be canceled unless
the Namied Insured to whom this Extended Reporting Period Endorsement was issued has
committed a material breach of the tarms or conditions of this Policy or any endorsement
attached to it,

2. The Bdended Reporting Period Endorsement does not extend the Poligy Period or change
the scope of coverage provided under this Policy and any attached endorsement. Except
as otherwise provided by this endorsement, any Claim arising from Mgdlm}_[nggm or

Us must be covered by this Policy.

3. The Bxtended Reporting Period Endorsement is subject to alt of th
in existence at the time Your active coverage ceases.

4. The Extended Reporting Period Endorsement provides @
are applicable only to those Claims first reported during
Those Limits of Liability will be eroded by paygs j

duty to defend ends when the Limits of {4
and settlements.
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WHAT TO DOIN CASE OF A M, MINISTRATIVE PROC

In the event an Insured directly or indirectly becomes involved in any situation which an Insured
believes may result in a Claim while covered under this policy, You should immediately report
the details to the NORCAL Mutual Insurance Company Professional Claims Depariment.

CALIFORNIA
if You are located in the following counties: iImperial, Los Angeles, Orange, Riverside, San
Bernardino, San Disgo 5

Telephone: {800) 356-5513 {toll freg)
{626) 577-4300

Mailing Address: NORCAL Mutual Insurance Company
Two North Lake Avenue, Suite 500
Pasadena, CA 91101-1867

If You are located in any county not listed above:

Telephone: (800) 416-0791 (toll free) €
(415) 397-9700 _

Mailing Address;

ALASKA
if You are |

3414 {(outside Anchorage)
(907) 563-3414 (in Anchorage)

NORCAL Mutual Insurance Company
4000 Old Seward Hwy., Suite 203
Anchorage, AK 99503

RHODE ISLAND
If You are located in Rhode Island:
Telephone: {800) 230-1004 (toll free)

{401) 276-7500

Mailing Address; NORCAL Mutual Insurance Company
Fleet Center
50 Kennedy Plaza, 7* Hoor
Providence, RI 02903

Plzase see Commmon Condition 1., “Duties In The Event of Claim.”
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NORCAL MUTUAL INSURANCE COMPANY
INSURANCE POLICY FOR
INDIVIDUAL PHYSICIANS AND THEIR SOLO MEDICAL CORPORATIONS,
MEDICAL PARTNERSHIPS, AND MEDICAL CORPORATIONS HAVING MORE
THAN ONE PHYSICIAN SHAREHOLDER

THIS POLICY IS A NON-ASSESSABLE CLAIMS MADE POLICY

PART | POLICY INTRODUCTION

The insurance provided by this policy is containad in multiple coy
are provided on a “claims made” basis and the cost of defend
Limnits of Liability.

This policy is provided based on the statementsg :
application, updated application or any other wri communications an Insured
j i above information and subject

to all the terms of thts pollcy,yygag & with L dvide the insurance coverage described in

restrict e Read the entire policy carefully to determine
gt is covered and is not covered. We will not pay sums or perform
jtty proviged for in this policy.

This policy is not effective unless a Declarations Page and Applicable Endorsements are issued
as part of the policy.

IN WITNESS WHEREQF, NORCAL Mutual Insurance Company has causad this policy 1o be
signed by its Prasident and Secretary at San Frandsco, California.

oo Ndeid] G

T. Scott Diener Kathering H. Crockar
President & CEO Secretary
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PART Il COVERAGES

In consideration of the payment of premium, NORCAL Mutual insurance Company, hereinafter
called the Company, agrees with Yoy as follows:

COVERAGE A - Professional Liability Insurance - Claims Made
THIS INSURANCE IS PROVIDED ON A CLAIMS MADE BASIS.

A INSURING AGREEMENTS

1. Indemnity. We will pay on behalf of an |nsured all sums, up to & Lmts of
on the Declarations Page, that an |nsured shall become legally & 18
because of injury caused by a Medical Incident directly regiy
Care Services or Professional Committeo Activifies:

a. That takes place within the C

b. That takes place on or aft
date of this policy; and

2. De i and duty to defend an [nsured against any Claim because
= it jent drrecuy resulting from Professional Health Care

b. #hat takes place on or after the Retroactive Date and before the expiration or termination

ate of this policy; and

c. That resuits in a Claim first made against an jnsured during the Policy Period and that
is first reported to Us during the Policy Period.

We havs the exclusive right, using counsel of Qur choice, to investigate, negotiate and defend
any Claim. Our duty to defend ends, however, when the Limits of Liabiity shown on the
Dedlarations Page have been exhausted by the payment of judgments and/or settlements.

Defense Costs are payable in addition to the Limits of Liability shown on the Dedarations
Page for Professional Liability Insurance. We may investigate any Claim, as We deem
appropriate. We shall not be lighle for the cost of legal services and other costs or fees
incurred by an Insured without Qur written consent. We shall not be liable for the cost

of any legal services and other costs or fees incurred before Qur written receipt of notica

of Jlaim.
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B. WHO IS INSURED

In addition to those persons or organizations included within the definition of nsyred, each
of the following is an jnsured to the extent set forth below, subject to Common Condition Q.,

ers and students while acting within the course

and scope ofthelr du’ues for XQ_u

2. This policy provides coverage for You or Your Health Care Extenders, intarmns, ext
residents, dentists, osteopathic or other medical doctors when such professionals
endorsed onto this Policy.

C. EXCLUSIONS

from any of the following:
a. Any Ilabmty arising from an
b. Any liability arisinggt faistratien or prescription of any drug, pharma-

ceutical or r not yet approved by the United States
Food and

rasuling from an nsured’s partlc:patson in a cClinical study
rior written consent of coverage for such dinical study

Any liabifity arising from a Medical Incident involving the prescription or dispensing of

controfled substances that happened while the license or registration to prescribe or

dlspense such controlled substances issued to the individual responsible for providing
vices is not in effect.

e. Any lighllity arising from a Medicat Incident that took place on or after the date of an
involuntary declination, restriction or reduction of hospital privileges (except for temporary
restriction due to incomplete medical records), or of a hospital-imposed punitive or
disciplinary observation, proctorship, preceptorship or required consuttation that You
have not reported to Us immediately in writing.

f.  Any liabllity arising from a Medical Incident involving You or any person for whom You
are legally responsible, in the fraudulent creation, alteration, or modification of the
medical record of any person,
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g. Any ligbility arising from a guarantee of the results of any Professional Health Care
Services or Professional Committee Activities.

h. Any services provided by You while employed by the U.S. Government or any other
governmental or public entity.

i. Any lighiiity arising from any actual or alleged: price fixing, unfair compaetition or trade
practice; a dispute over fees, income or revenue, the inducement to enter into, the
interference with or the dissolution or termination of any business or economic relation-
ship; or violation of any law or regulation including, but not limited to, Title 15 %
United States Code or any similar state statute or regulation that prOhlbltS the
restraining of trade, business or profession.

Wea will provide a defense against allegations of restraint of ]
arising from Professional Committee Activities. Howeyge
for those Defense Costs i liebility is admitted or esta
way that the [nsured committed restraint of trade, b

urse Us
other

Any liability arising from publications

cted by or on behalf of You.

S are Services (not limited to
th mmedtate Iabor puerperium and/or
ce other than a licansed acute care hospital

h an endorsement 1o this policy.

jlity arising from business disputes, except as may be provided under
verage C, Physicians Administrative Defense Reimbursement Coverage.

) syment of Damages - Defense Only. in addition to the Common Exdusions in PART V of
this policy, We will not pay Damages, but will defend any Insured because of Claims that
result from any of the following:

a. Any lisbility arising from an Insured’s authorship of an article or paper refating to the
technical aspects of Your practice of medicine for a recognized technical or profes-
sional publication.

b. Any liabifity for Personal Injury resulting from Your participation in Professional
c ) Activities.

D. CONSENT TO SETTLE

1. We will not setlle any Glaim against an [nsured under this Professional Liability Insurance
without Your written consent.
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2. The Authorized Representative may be requested 1o obtain consent on behalf of the
Named Insyred. The Authorized Reprasentative is designated in the application and any
subsequent written amendments thereto. If the Insured is a physician, then his or her
written consent is also required and any and all consents must be obtained by the
Authorized Representative.

3. The failure to obtain the written consent of the Insured will not void any settlement entared
into without the writtan consent of the Insured. The requirement of the written consent can
be waived in writing by both You and Us.

4. If We recommend settlement of a Claim, the recommendation will be based on con ,dera—
tion of all circumstances surrounding the insured’s potential liability. e
consideration to Qur recommendation. We do not, however, ha
settlement of a Claim.

5. If We recommend settlement of a Claim and You disag
matter to a Peer Review Commiittee acceptable to both
committee will be advisory only and will not 0%
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COVERAGE B - Limited Professional Office Premises Liability Insurance - Claims Made
THIS INSURANCE IS PROVIDED ON A CLAIMS MADE BASIS.
A. INSURING AGREEMENTS
1. Indemnity. We will pay on behalf of an insured all sums that an Insured becomes legally
obligated to pay as Damages, up to the Limits of Liability shown on the Dedarations
Page, because of Bodily Injury or Property Damage caused by an Qccurrence:

a. That takes place at a Covered Premise; and

b. That takes place on or after the Beatroactive Date and before theg
date of this policy; and

¢. That results in a Clgim first made against an jnsy
is first reported to Us during the Policy Period.

gﬁf@ WQ hav the exclusive right, using counsel of Our choice, 1o investigate, negotiate and
% - al al im. Qur duty to defend ends, however, when the Umlts of Uabmty shown

Defense Costs are payable in addition to the Limits of Liability shown on the Dedarations
Page for Limited Professional Office Premisaes Liability Coverage. ‘

We may investigate any Claim, as We deem appropriate. We shall not be iable for the
cost of legal services and other costs or fees incurred by an Insured without Qur written
consent. We shall not be liable for the cost of any legal services and other costs of fees
incurred before Qur written receipt of notice of Claim.

B. WHO IS INSURED

in addition to those parsons or organizations included within the definifion of Insured, each of
the following is an |nsured to the extent set forth below, subject to Common Condition Q.,
“Other insurance™
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1. Emplovees. Authorizad Voluntear Workers and students while acting within the course and

scops of their duties for You

2. This Policy provides coverage for You or Your Health Cal engders, intems, externs,
residents, dentists, osteopathic or other medical doctors when such professmnals are
endorsed onto this palicy.

C. EXCLUSIONS

any of the following:

a. Medical Incidents or costs associated with an Administ
Related Givil Action.

- The transportation of Mobile Equipment by an Auto owned or operated by or rented or
loaned to any Insured; or

i. The use of Mobile Eauipment in, or while in practice or preparation fot, a prearranged
racing, speed or demolition contest or in any stunting activity.

d. Property Damage to:

i, Property You own, rent or ocoupy; however, We may provide limited coverage as
described in PART ill, Additional Benefits, item D., Fire and Water Damage Legal
Liability Coverage;

ii. Premises You sell, give away or abandon, if the Property Damage arises out of any
part of those premises;

IEC101 1001/2005 WI—
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iiil. Propetty loaned 10 You:
iv. Personal property in Your care, custody or control; or
v. That particular part of real property on which You or any centractors or subcontractors

working directly or indirectly on Your behalf are performing operations, if the Propetty
Damage arises out of those operations,

e. Bodily njury or Property Damage arising from the interference with a parson's right to

occupy his or her property undisturbed, including wrongful entry and wrongful evigion.

f.  Bodily hiury to You or an Emplovee, Authorized Volunteer Worker orstu

acting within the course and scope of their duties for You.
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COVERAGE C - Physicians Administrative Defense Reimbursement Coverage
THIS INSURANCE IS PROVIDED ON A CLAIMS MADE BASIS.

PART 1 - INSURING AGREEMENTS

A. DEFENSE COST REIMBURSEMENT COVERAGE

1. inistrative P

Procesding, up to the applicable Limits of Reimbursement as g
Page or applicable endorsement, if the Adminis v

a. Arses from an act that takes place within the ¢

b. Arises from an act that takes place
before the expiration or termination

glorsetk physician, or employed licensed
ghiod and is first reported to Us during the

An Admini : qi idered to have been instituted at the time the Named
: ployed licensed health care professional is served with a

reimburse the Named Insured, endorsed physician or employed licensad health
edre professionat for attorney’s feas and costs incurred in connection with an Employment-
Rdated Civil Action, up to the applicable Limits of Reimbursement as shown on the

Declarations Page or applicable endorsement, if the Emplovment-Related Civil Action:
a. Arisas from an act that takes place within the Coverage Territory; and

b. Arises from an act that takes place on or after the applicable Retroactive Date and
before the expiration or termination date of this Policy or coverage; and

¢. s instituted against the Named Insured, endorsed physician of employed licensed
health care professional during the Policy Period and is first reported to Us during

the Policy Period.

An Employment-Related Civil Action is considered to have been instituted at the time the
Named insured, endorsed physician or employed licensaed health care professional is

9
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served with a Charging Docurment or receives notice that an Administrative Entity may
investigate their Professional Conduct.

B. PRACTICE INTERRUPTION EXPENSE REIMBURSEMENT COVERAGE

Subject to proof, We will reimburse the Named Insured, endorsed physician or employed
licensed health care professionals for all reasonable expenses and sarnings lost, up to the
applicable Limits of Reimbursement as shown on the Declarations Page or applicable
endorsement m the event they are requ:red 1o attend any heanngs hetd in connectnon with an

PART 2 - CONDITIONS

In addition to the Cormmon Conditions contained in Part IV of 1
apply to this Coverage:

A.

1.

2.

;‘%ﬁfn%
. 3. Administ ceadings or Emplovment-Related Civil Actions instituted against the
%%;W gured, endorsed physicians or employed licensed health care professionals;

bursement shown as the applicable Annual Aggregate Limit on the Dedarations Page
or applicable endorsement.

C. The Limits of Reimbursement are not cumulative, even if an Administ

Emplovment-Related Civil Action resulting from refated acts spans morethan one P_Qimﬁecm
D. Multiple Administrative Proceedings or Emploviment-Related Civil Actions
1. Al Administrative Proceedings or Emplovment:Related Civil Actions arising from:

a. The same act, or,
b. A series of similar or related acts, of,

¢, Audits or reviews of billing or coding practices,

10
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regardiess of the number of patients involved or procedures reviewed, shall be treated as

a single Administrative Proceeding or Emplovyment-Related Civil Action and deemed
reported on the date the first Administrative Proceeding or Emplovrent-Related Civil

Agtion is reported to Us.

2. The only Policy that shall apply to the Asimmjﬁi_ameﬂmggmm or Em@mmlﬂalateﬂ
Clvil Actions is the Policy in force on the date the first Adminis .

Employment-Related Civil Action is reported to Us.

G. Selection of Attorneys: The Named Insured, end

care professional shall select attorneys as he icte, We have no right or
obligation fo sdlect any attorney. Qur i aimburse the Named Insured,
endorsed physician or employed | g for those attorney’s fees
and costs up to the Limits of Rei v, on the Dedlarations Page or any applicable
endorsement.

PART 3 - EXG

C. Any legal action initiated by the Named Insured, endorsed physician or employed licensed
health care professional except with Qur prior written consent.

D. Any matter involving the initial application for licensure, medical staff membership or clinical
privileges, or initial application for participation as a provider under any managed care contract

or participation as a provider under any Healthcare Benefit Program.

E. Any matter involving the membaership in any professional society or other professional organi-
zation or involving the certification by any speciaity or subspecialty practice board or college
of medical practice.

11
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F. Medical, psychiatric or psychological treatment the Named Insured, endorsed physician or
emploved licensed health care professional undergoes as required by any physician impair-
ment committee or like body, or any educational or training program, whether or not such
treatrnent or program is requested or mandated by an Administrative Entity.

G. implementation of any compliance program or any policies, procedures of practices relating to
participation as a provider of medical services to a managed care organization or under any
Healthcare Benefit Program. whether initiated voluntarily or pursuant to direction by, order of,
or in setltement with an Administrative Entity.

ages, fees or other loss of income, except as provided by
fruption Expense Reimbursement Coverage.

efined terms that are used throughout this Coverage Part. They are underlined and are
defined in this section. When used in this Coverage Part (ncluding endorsements forming a part
thersof):

ing means a proceeding instituted by:

1. A governmental body responsible for licensure, regulation and professional discipline of
physicians and all other licensed headlth care professionals.

2. Ahospital or other healthcare facility regarding suspension, revocation, limitation of or
other corrective action against the Named Insured, endorsed physician or employed
licensed health care professional's medical staff membership or action against the medical
staff membership or dinical priviteges as governad by applicabie medical staff by-laws,
rutes and reguiations.

12
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3. A managed care organization regarding the suspension, termination or other limitation of
the Named Insured, endorsed physician or employed licensed hedlth care professional’s
participation as a provider of medical services to patients.

4. Any entity responsible for enforcing compliance with statutes refating to the receipt of

payment under any Healthcare Benefit Program.

5. Any governmental entity responsible for investigation and enforcernent of statutes and
regulations relating to workplace and employment practices.

of the Administrative Proceeding.
B. Administrative Entity means any entity empowered to:

1. Conduct an Administrative Progeeding against the Nam
employed ficensed health care professional regarding i
medical staff membership, and status as a préiy
participation as a provider of services to ¢

2. Investigate and regulate complis ations relating to workplace

tice issued by a state licensing board, hospital
: % Bn, entity responsible for enforcement of compli-

ons relating 1o receaipt of payment under any Healthcare Benefit

i ibonsible for enforcing compliance with statutes and regu-

A enmployment practices, setting forth the pending allegations

, endorsed physician or other employed licensed health

Related Civil Action means a civil legal action naming the Named Insured,
hysxuan or employed licensed health care professional as a defendant that is
n alleged acts or omissions relating to their conduct as an employer or supervisor.

E. Healthcare Benefit Pragram means any public or private plan or contract, under which any
medical beneafit, item or service is provided to any individual and includes any individual or
entity who is providing a medical bensfit, item or service for which payment may be made
under the plan or contract.

F. Professional Conduct means any activity engaged in by the Named Insured, endorsed physician
or employed licensed health care professional relating to their provision of medical services, or

to their conduct as an employer or supervisor in connection their medical practice.

13
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PART Il ADDITIONAL BENEHTS

The following benefits are in addition to the Limits of Liability shown on the Declarations Page.
These benefits end when We have exhausted the applicable Limits of Liability.

Coverage under this section is contingent upon compliance with and subject to all other sections
of this policy.

A ATTENDMIGE AT TRIAL. Wg will pay, with respect to any gaim Wg defend a![ reasona

in connection with such Claim at Qur requ%t
B. BONDS. We will pay, with respect to any Claim We defend:
1. Premiums on appeal bonds if We decide to appeal a le

but only to the extent of a bond premium for ¥
exceed the applicable erits of Liabllity,

; fy that apply. We will not pay any post-judgment interest that accrues after We pay
ffer to pay Qur share of the judgment.

2. Pay any costs taxed against the [nsured in any such Claim.

D. FIRE AND WATER DAMAGE LEGAL LIABILITY COVERAGE. We will pay on Your behalf all sums up to
$500,000 for each Claim and $500,000 aggregate per Policy Period that You become legally
obligated to pay as Darnages resulting from an Qccurrence that causes Property Damage to
non-owned Covered Promises or, portions thereof, You rent, use, occupy or control, including
fixtures permanently attached thereto, caused by:

1. Fre including smoke, heat and fumes resulting thersfrom,;

2. Discharge, leaking or overflow of water or steam from plumbing, heating or refrigeration
or air conditioning systems; or

E-G101 100 1/2005
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3. Rain coming into the building through open or defective doors, windows, skylights, transoms
or ventilators.

This policy does not otherwise cover damage 1o property owned, occupied, rented, used or
controlted by You.

E. MEDICAL PAYMENTS.
We will pay on Yout behalf reasonable and necessary Medical Expanses not exceading
$10,000 per person for Bodily Injury caused by an Qceurrence resulting from Your ofarations
on Covered Pramises and on ways next to Covered Premises.

2. We will not pay Medical Expenses for Bodily Injury:

a. To any nsured.

13
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PART IV COMMON CONDITIONS

The following Conditions apply 1o the entire policy.
A. Application Form.

The compieted and signed application form, and any supplement thereto, are the basis for

the issuance of the policy. They warrant that the particulars and statements contained in the
Application are truthful. The Application and any materials submitted as part of Your appiication
shall be retained and shall be deemed attached t0, and made part of the Paiicy.

B. Application of Limits of Liability.

1. Appilication of Limits of Liability - General. Subject to Commogg€ondition O, Sjultiple

Claims Arising From The Same Circumstances”:

it pay for all
the number of

a. The Each ga_rn Limit shown on the Declarations P

g Defense Costs, under this policy once the applicable Limits of Liability shown on the
Dedlarations Page have been exhausted by payments of judgments or settlements.

2. Application of Limits of Liability - Each Policy Period.

The applicable Limits of Liabiiity applies separately to each consecutive annual Policy

Period or to any Policy Period of less than twelve months. If We extend the Policy Period
after issuance for an additional period of less than twelve months, the additional period

will be deemed part of the last preceding period for purposes of detarmining the Limits
of Liability.

3. Application of Limits of Liabifty - An Insured Covered by More Than One Policy lssued by Us,
If this policy and any other policy issued by Us apply 1o the same Insured, only one such

policy shall apply. The Limits of Liability available to that Insured shalf not exceed the highest
applicable Limits of Liability available under any one policy that applies. However, this

16
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paragraph does not apply to any policy issued specifically to apply as excess insurance
above this policy.

4. Application of Limits of Liability - New Limits.
It You change the Limits of Liability provided by this policy the new Limits of Liabllity do

not apply to any Claim an nsured knew or should have known about or was reported to
Us prior to the effective date of the Limits of Liability change.

C. Arbitration of Disputes with Us. Any dispute arising from this policy will be submitted to*®
resolved by binding arbitration at a mutually agreed upon location. Arbitrators shall follow, the
law of the state in which You are principally domiciled. Arbitration will be cont
dance with the following rules;

1. Unless barred by the statute of limitations, You or We
all parties with notice of the nature of the claim and d
waived and forever barred if on the date of the demand

designate an arbitrator and gi
days after these notices havd

tration to make a good faith effort to complete arbitration within 120 days of the
! e of the demand for arbitration will be deemed a waiver of any and all daims for
eclaratory relief or Damages asserted on behalf of the party initiating arbitration.

5, Each party will pay the fees of the arbitrator that party has selected. We will pay for the
expense and fess of the neutral arbitrator, as well as the expenses of arbitration approved
by the neutral arbitrator, not including Attormey’s fees or withess fees or other expanses
incurred by a party for that party's own banefit.

6. FHither party has the right to separately arbitrats issues of liability and DRamages upon
written request to the neutral arbitrator.

7. Al daims based upon the same incident, transaction or related circumstances will be
arbitrated in one proceeding.

8. Any arbitration decision given pursuant to these rules will be final, subject only to confirma-
tion, correction or vacation under the law of the state in which You are principally domiciled.

17
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g. All notices or other written materials required to be served in the conduct of the arbitration
proceedings following the initial service of the demand must be served in an appropriate
manner to ensure delivery within two (2) days after service.

10. The parties will make every effort to maintain the confidentiality of information and avidence
developed in arbitration.

D. Assignment. Assignment of Your interest under this policy shall not bind Us unless Qur consent
is endorsed onto this policy.

E. Bankruptey. Bankruptcy or insolvency of an Insured or of an Jnsured’s estate wrﬂ not relléye Ls
of Qur obligations under this policy, nor does bankruptcy or insolvency of an dﬁﬁan
nsured’s estate relieve You of Your obligations under this policy. o

F. Cancellation. You may cancel this policy at any time, by surr
mailing to Us a written notice stating when the cancéliation
tion occurs at any date other than the policy expiration dat
using the customary short rate cancellation {abi

We may cancel this policy by malling or deli
at least:

f e date You request cancellation or the effective date and hour of canceliation as stated
in the cancellation notice shall become the expiration date of the Policy Period. Delivery of
such written notice either by You or by Us shall be acceptable in place of mailing.

If We cancal, other than for non-payment of premium or fraud, earned pramium shall be com-
puted pro-rata. If We cancel for non-payment of premium or fraud, return premium may be
computed using the customary short rate canceliation table. Premium adjustment, if any, may
be made either at the time canceliation is effective or as soon as practicabie after cancallation
becomes effective. However, the cancellation will be effective even if Wa have not made or
offered a return of premium.

G. Ghanges to Policy. Any request to change this policy must be communicated to Us and
received by Us, in writing. Notice to any agent or broker, or knowledge possessed by any
agent or broker or by any other parson, does not effect a waiver or a change in any part of
this policy or stop Us from asserting any right under the terms of this policy. Nor shalt the

18
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terms of this policy be waived or changed, except by endorsement issued by Ug to form a
part of this policy.

if We modify the policy by filing changes that are approved or accepted by the insurance
supervisory authority of Your state and the changes filed would broaden coverage without
¢hanging the pramium, this policy will automatically receive the broader coverage.

Any endorsement that We issue modifies the coverage. Where the terms of any endorsement
are inconsistent with the terms of this policy, the terms of the endorsement shall control.

H. Dividends/Premium Credits. As an insured member of a mutual insurance company, You

The record date, amount of the dividends/premium credits ag
credits are determined by the Board of Directors of NORCALY
available to You only if the date of distribution spedified by th

ositions, concerning any and all facts underlying each and every Claim made against
an Insured by a third party and submitted to Us for defense and/or indemnification coverage
under this policy. it is further agreed that all [nsureds will make every effort to maintain the
confidentiality of any such statement. The Insured’s provision of a sworn statement or
deposition, if requested by Us, shall be a condition precedent to ongoing defense or
indemnification coverage for the Claim.

3. Al Insureds agree to maintain patients’ medical records in accordance with the laws of the
state in which the Covered Premises are jocated. You will allow Us unfettered access to
those patients’ medical records as needed in the defense and investigation of a Claim
made against You.

4. All jnsureds must cooperate with Us, Qur Authorized Representatives, and defense counsel
appointed by Us and upon Qur request will assist in the investigation and managerment of
any Claim. That cooperation includes:
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o

Immediately send Us any demands, notices, summonses or legal documents received
in connaction with the Claim;

b. Authorize Us to obtain records and other information;

¢. Assist Us in the enforcement of any right against any person or organization that may
be liable to an jnsured because of injury or damage to which this policy applies;

d. Submitting to a sworn statement or deposition, whether or not a formal coverage or
contractua dispute has arisen:

e. Assist in effecting settlements;
~ f. Obtain the attendance of withesses;

g. Attend depositions, conferences, hearings and trial

Action knowmg it to be in any way false or fraudulent thlS insurance shall bnoome nuIl and
void with respect to that Claim, Admi :
Action. If so, We have the right to full recovery of any payment We have already made.

First Named Insured. Except as otherwise specifically provided for herein, the Named Insured
as stated in Item 1 on the Dedlarations Page, or the Authorized Representative as stated in

the application, is authorized to act on behalf of all Named Insureds and other jnsureds for
all purposes relating to this policy for all matters as may be required by Us induding, but not
limited to, providing consent to settie.

Inspection and Audit We, or Oyr Designated Agent, shall be permitted but not obligated to

inspect Your Covered Premisels) and operatichs, books and records at any time. Neither Qur
right to make inspections nor the making thereof, nor any report thereon shall constitute an
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undertaking, on behalf of or for the benefit of Yoy or others, to determine or warrant that such
property or operations are safe or healthful, or are in compliance with any law, rule or regulation.

We, or Qur Designated Agent, may examine and audit Your books and records at any time
during the Policy Period and within three years after the final termination of this policy, as far
as they relate to the subject matter of this insurance.

M. Legal Action Against Us. No person or organization has a right under this policy to join Us as a
party or otherwise bring Us into a suit asking for Damages from an [nsured. nor sue Us on
this poficy unless all the tenns of the poiicy have been compiied with and a judgment®

N. Mergers, Acquisitions or Newly Created Entities. If during the Polic
acquires or creates another entity or subsidiary or becomes
partner in a partnership, or if the Named Insured merges or
such that the Named Insured is the surviving entity (any of

entity or subsidiary.
Coverage under this provision is

organization unless specifically en
is eartier. -

e Named Insured gives Us such information regarding the transaction as We request; and

3. The Named Insured accepts any tarms, conditions, exclusions and limitations and pays any
additional premiurn as We, at Qur sole discretion, impose. If We, at Qur sole discretion, elect
to provide coverage, this policy shall not apply o, and We will not pay any loss or Defense
Costs for any Claim arising from any Qcaurrence or Medical Incident happening before:

a. the effective date of the transaction; or

b. the effective date of coverage under this policy for such entity or subsidiary as set
forth in any endorsement to be issued for which premium has been paid.

In the event We, at Qur sole discretion, choose not to offer coverage beyond the thirty (30) day
period, the nsured must pay any premium assessed by Us for that aforementioned period.
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For purposes of this CONDITION N., “subsidiary” means any entity for which the Named Insured:

1. Owns or possesses fifty percent (50%) or more of the issued and outstanding capital
stock; or

2. Has or controls the right to elect or appoint more than fifty percent (50%) of the directors
or rustees.

O. Multiple Claims Arising From The Same Circumstances.

1. All Claims that arise from:

a. The same Medical IncCident or Qccurrence; or
b. A series of similar or refated Medical Incidents or Q

2. The only policy that shall apply to the Cla
such Claims is reported to Us.

triless that Other Insurance was spedifically purchased to apply in excess of the Limits of
Liability of this policy. When this insurance is excess, We will only pay for the amount of
the covered Qlaim, up to the applicable Limit of Liabiiity, that exceeds:

a. The total amount that would be payable by that Cther Insurance in the absence of this
insurance; and

b. The total of all applicable deductibles and self-insured amounts, if any.

2. When this insurance applies on an excess basis, We will have no duty to defend any
Claim that any other insurer has a duty to defend. if no other insurer defends, We will have
the right, but not the duty, to provide a defense. If We do defend, We will be entitled to
assume the Insured's right against all those other insurers.

R. Practice Changes. This insurance is issued based on Your written representation of Your practics.
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You must notify Us immediately, in writing, if there are any changes from what You have previ-
ously described in Your original appiication, application update or other written communication,
including changes in Your practice, in Your partners and associates, medical ficense, professional
office pramises, intems, axterns, residents, dentists, osteopathic or other medical doctors and
Health Care Extenders, practice locations, medical procedures, or administrative responsibilities
ot changes in the status of any nsured'’s hospital privileges. Coverage for Claims thet result from

Medical Incidents or Qccumences happening on or after the date of any of these changes is
contingent upon such notification and Qur approval thereof.

S. Premium. All premiums for this policy will be computed in accordance with Qur rules,
and rating plans in effect for the period in which those premiums are due.

You shall cooperate with Lig, shall maintain records of visits
is necessary for premium computation, and shall send copi

p or possassion of fifty percent (50%;) or more of the used and outstanding

stock of the Named ihsured, or

right to elect or appoint more than fifty percent (50%;) of the Named Insured’s
clors or frustees; or

3. If the Named Insured ceases to do business for any reason other than any of the events
listed in 1. or 2. above, coverage under this policy shall continue in full force and effect
until the expiration date or any earlier cancellation date, but this Policy shall apply only to
Medical Inddents or Qccurrences happening before the effective date of such transaction.
This Policy shall not apply to and We will not pay any Damages or Defense Costs for any
Clalim arising from any Medlical Incident or Occurrence happening on or after the effective
date of such transaction.

U. Separation of Insureds. Except with respect to the Limits of Liability or Common Condition Q.,
“Other Insuranca”, and any rights or duties spedifically assigned to the First Named Insured.
this insurance applies separately to each Insured against whom a Claim is made.

V. Special Statutes. All provisions of this policy that are in conflict with statutes of Your State are
amended to conform to such statutes.

IEC 107 1001/2005 W
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W. Subrogation. If an Ipsured has rights to recover all or part of any payment We have made
under this policy, those rights are transfarred 1o Us. The [psured must do nothing after the
loss to impair those rights. At Qur request, the insured will bring Suit or transfer those rights
to s and help Us enforce them.

if required by a written Insured Contract, We will waive any right of recovery We may have
against any person or organization because of payments We have made under this policy
arising from Your oparations or Your work for that person or organization.

X. Voting Rights. As an insured member of a mutual insurance company, You have the rig
ona vote at any general or special mesting of members of NORCAL held dun g Your
Period in accordance with the by-laws of NORCAL,

Y. When A Claim is Made.
1. We will consider a Claim to be made at the earier of th

a. On the date You first give Qur Claims De
against an [nsured; or

ported by an Insured to Us as part of Qur risk management or loss controf services
be considered a report of a Claim.

Z. Gontinued Right to Report Claims Under Deleted Benefits Or Coverage. If We delete a benefit or
coverage from Your policy, You can report Claims that occurred after Your Retroactive Date
and prior fo the deletion of the benefit or coverage that would have triggered the deleted benefit
or coverage. The ability to report such Claims will continue as long as You maintain continuous
coverage with UJs or an Extended Reporting Period Endorsement is issued to You and remains
in force,

We reserve the right to assess and coliect a premium for the abllity to continue to repott such
Claims. If a premium is assessed by Us and not paid by You, You will have no right to report

such Claims.
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PART V COMMON EXCLUSIONS

No Defense or Payment of Damages.

We will not defend any Insured nor pay Damages because of Glaims that result from any of the
following:

A. Any fiability:

1. That an Insured has assumed under a written or oral contract or agreement; or

2. Adising from any allegation of an [nsured’s failure to perform under a cont
of any contract or agreement, whether written or oral, ‘

This exclusion does not apply to liability for Damages:

a. Assumed in a contract or agreement that is an Ins

gy other Insured covered by this policy. However, this excluszon
Professxonal Liability Insurance, to an lnsured rendering
or engaged in Professional Committee Activities.

arising from an actual or alleged act of Riscrimination, harassment or humiliation,
not such a Claim alleges the violation of any law or regulation prohibiting
lination, harassment or hurniliation, except as may be provided in Coverage C,
Physmans Administrative Defense Reimbursement Coverage.

E. Any liability arising from any Employment Practices, including consequential Bodily Injury,
except as may be provided in Coverage C, Physicians Administrative Defense Reimbursement
Coverage.

This exclusion applies whether the Insured may be held liable as an employer or in any other
capacity and to any obligation to share Damades with or to repay someone else who must

pay Ramages because of the injury.

F. Any liability of any individual(s) or organization{s) acting as an independent contractor for You
unless specifically endorsed on the policy.

G. Any ligbility for a Claim whose circumstances were known, or should have been known, o an
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insured or any insurer before the “Policyholder Since” date shown on the Declarations Page,
or, in the case of a newly acquired entity, before the acouisition date of that entity.

H. Any fiability arising from administrative or management services provided by an [psured, or
independent contractors retained by an lhsured, to another organization not owned by You,
unless specifically endorsed on to this policy. This exclusion applies whether or not monetary
or other consideration is raceived for such services,

[ Any liability arising from any actual, alleged or threatened Poliution Incidant. Nor will We pay

Egum;m_mgggm whether the incident:

1. Results from the activities of any [nsured, or the activitie

2. lIssudden, gradual, accidental, intended, foreseeabls,

A ave occurred, in whole or in part, but
singestion of, contact with, exposure to,
eria on or within a bu:lding or structure, mdudmg

reating, detoxifying, neutralizing, re-mediating or disposing of, or in
responding to or assessing the effects of Eungi or bacteria, by any [nsured or by
Jerson or entity.

arising from any goods or products devaloped, manufactured, assembled, sold,
dxstnbuted or disposed of by You or others trading under Your name.

L. Any sums demanded or awarded as punitive or exemplary Damages or the multiplication of
compensatory Damages by statute or regulation or the assessment of fines or penalties.

However, YWe will defend any Claim for punitive or exemplary Damages as long as the
Damages result from a Claim for Damages otherwise covered by this policy. Qur duty to
defend ends, however, when a judgment and/or settiement has been reached on a Claim
otherwise covered by this policy.

M. Any liability arising from alleged or actual Sexual Misconduct. However, under Coverage A.,
Professional Liability Insurance:

1. We will defend any Claim directly resulting from Sexial Misconduct to a patient. However,
the Insured who allegedly committed Sexual Misconguct wilf reimburse Us for Defense
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N. Any liability arising from the willful violation of any stalute or ordin
knowledge or consent of an Insured.

obligation the entity has as an employer und
Corporatlons Code Sectton 317 oran 8lmil

Costs if liability is admitted or found by judgment or any other way that they committed
Sexual Misconduct:

We will pay Damages on behalf of any Insured, other than the jnsured who allegediy
committed Sexual Misconduct, that directly result from Sexual Misconduct to a patient,
unless that other Insured:

a. knaw or should have known about the Sexual Misconduct but failed to prevent or
stop it; or

b. knew of should have known that the jnsured who allegedly comm:tted 3@_&@_
Misconduct had a prior history of or propensity for

@iany obligation to share Damages with or repay somaone else who must pay
because of the injury,

P Any liability arising from Asbestos inciuding, but not limited to:

1.

'(5"1

Manufacture of, mining of, use of, sale of, or exposure 10 Asbestos products, fibers or dust;
Transportation, storage or disposal of Asbastos or goods or products containing Asbestos;
Removal of Agsbestos from any goods, products or structures;

Testing, monitoring, removal of, containment of or in any way the responding to or assessing
the effects of Asbestos; or

Inhalation, ingestion or physical exposure to Asbestos or goods or products containing
Asbestos.
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Q. Any liability arising from the actual or alleged violation of the Employee Retirement Income
Security Act of 1974, commonly refarred to as the Pension Reform Act of 1974, as amended
in part by Title X of the Consolidated Omnibus Budget Recondiliation Act of 1985 (COBRA)
and amendments to dither or similar provisions of any federal, state or local statutory law or
common law.

R. Any liability arising from nuclear reaction, radiation or radioactive contamination, or any conse-

quence of these, except as a direct resuit of providing Professional Health Carg Services.

S. Any liabifity occasioned by, happening through or in consequence of war, invasion, a
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PART VI DEFINITIONS

There are defined terms that are used throughout this policy. They are underlined and are defined
in this section. When used in this policy nduding endorsements forming a part thereof):

A.

G.

Ashbestos means Asbestos and any other allied compound, substance or product or fibers
theraof that is used as a non-combustible, non-conducting or chemically resistant material,

thorjzed P (er means any approved person, group or organization, including
an auxmam whose servnces or labor are directed by You and are not compensated 10 i
services or labor.

Bodily Injwry means physical injury, sickness or disease sust
menta! angwsh menta! m;ury shock, fright or death resumn
Claim means:

1. Actual Claim:
Wiitten nofice or de 1

.de

EM_IMM means any state We approved in wrmng and for which any In insured holds
current and applicable licensure to provide Pro s and Professional

Committes Activities.

Covered Premise means any professional office premise that is owned, occupied, rented, used
or controlled by You and that has been reported to Us and approved by Us in writing. Covered
Premise does not include any pramise that has been abandoned or has been vacant for 90
days or maore.

Damages means ali sums that an Jnsured becomes legally obligated to pay by reason of the
liakillity imposed upon an nsured by law because of injury or damage to which this policy
applies, except those sums resulting from:

1. The multiplication of compensatory Damages by statute or regulation;

o)
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2. The assessment of fines, penalties, sanctions or fees;

3. Restitution, return or disgorgement of fees, profits, charges for products or services
rendered, capitation payments, premium or any other funds allegediy wrongfully held
or obtained;

4. Non-monetary refief or redress in any form other than monetary compensation or monetary
Damages, including without limitation, the cost of complying with any injunctive, dedaratory
or administrative refief;

5. Matters that are uninsurable under applicable law;
6. Defense Costs:

7. Punitive or exemplary Damages; or

8. Interest.

Qur approval or direction, provide 3 rghall not indlude remuneration,
i s benefit expenses of any jnsured.

Whose service or labor is supervised by You, who is on Your payroll,
to the withholding of taxes, whether working on a full or part time basis.
entractors are not Emplovees.

g8 means any of the following:

1. Breach of any employment contract;

2. Fallure or refusal to hire or employ:

3. Dismissal, discharge, reduction in force, downsizng or termination of employment,
whether actual or constructive;

4. Demotion, reassignment, failure or refusal to promote, or deprivation of career opportunity;
5. Disdpline and evaluation of Employees;

6. Discrimination. defamation or harassment of any kind affecting any present or former
Emplovee or applicant for employment;

W IE-0101 160172005
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7. Retdliatory treatrnent against an Eroploves arising from the Emplovee’s attempted or actual
exercise of the Employee's rights under the law;

8. Employment-related misrepresentation; or
9. Failure to implement appropriate workplace or employment policies or procedures.

N. Fungi means any type or form of fungus, including mold or mildew and any mycotoxins,
spores, scents or byproducts produced or released by Eungl.

O. Health Care Extender means a certified registered nurse anesthetist, nurse midwife, nursé%»k
perfusionist, nurse practitioner, physician assistant, preceptee or podiatrist. . L Y

1. The Named Insured:

2. If the Named Insured is a partnership, joigt
tion, that partnership, jomt venture mtt |

kholder, of member of the board of trustees, directors or gover-
At actmg within the scope of their duties as such, except
vading, or existence of
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aicdto Us, is an |nsured if there is no other similar insurance avaitable to that organization.

Q. Insured Contract means:
1. Any written:
a. Lease of premises;

b. Obligation, as required by ordinance, to indemnify a municipality, except in connection
with work for the municipatity;

¢. EHlevator maintenance agreement; or
d. Contract or agreement pertaining to Your business {including an indemnification of a

municipality in connection with work or services performed for a municipality) under
which You assume the tort liability of another party to pay for Bodily Injury or Property
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Damage to a third party or organization, but only for Your acts or omissions and not
of any third party or organization. Such injury or damage must occur on or after the
Insured Contact was executed. Tort liability means liability imposed by law in the
absence of any contract or agreement.

2. An lnstred Contract does not include that pan of any contract or agreement:

a. That indemnifies an architect, engineer bullding contractor or surveyor for injury or
damage arising from:

. Preparing, approving or falling to prepare or approve maps, drawings, opini
reports, surveys, change orders, designs or spedifications; or

ii. Giving directions or instructions, or fajling to give themgifthat is the p
of the injury or damage;

b. That indemnifies any person or crganization for 6 of a fire

uniess You are hald legally iable; or

S. Medical Expenses means all reasonable and necessary fees for Profassional Health Care
Services, including the following:

1. First aid at the time of an accident;

2. Medicat and surgical services, laboratory tests, dental and prosthetic devices;
3. Ambulance, hospital, professional nursing; or

4. Funeral services.

T. Medical incident means any act or ormission or seties of related acts or omissions in the rendering
of or failure to render Professional Health Care Services or Professional Committes Activities.

&2
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U. Moblle Equipment maans any of the following types of land vehides, including any attached
machinery, apparatus, or equiprnent;

1. Vshicles maintained for use solely on or next 1o premises You own or rent;
2. Vehicles that travel on crawler treads;
3. Vehicles not described in paragraphs 1 or 2 abovs that are not self-propelled and are

maintained primarily to provide mobility to permanently attached equipment of the
following types:

a. Air compressors, pumps and generators, including spraying, welding
cleaning, geophysical exploration, lighting, and well servicing

ction or resurfacing; or

ophysical exploration, lighting and well servicing equipment.

V. Named Insured means the person or organization named on the Declarations Page of this policy
as Named Ingured, also identified hercinafter as You and Your.

W, Qccurrence means an accident including continuous or repaated exposure 1o substantially the
same conditions, resulting in Bodily hiury or Property Damage neither expected nor intended
from the standpoint of an Insured. Qccurrence includes any intentional act by or at the direction
of an Insured that results in Bodily Iniury if such injury arises solaly from the use of reasonable
force for the purpose of protecting persons or property.

X. Other Insurance includes, but is not limited to, coverage or benefits provided by self-insurance
arrangements, pools, self-insurance trusts, captive insurance companies, mutual insurance
companies, stock insurance companies, risk retention groups, reciprocal exchanges, mutual
benefit or assistance programs, or any other plan or agreement of risk assumption, or any
other source of indemnification.
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Y. Parsonal Injury means injury, other than Bodily Injury, arising from one or more of the following
offenses:

1.

2.

6.

. Effective Date to the Expiration Date, or the eatlier

False arrest, detention or imprisonment;
Malicious prosecution;

Assault and/or battery,

Interference with an advantageous or contractual relationship;

Oral or written publication of material that slanders or libels a person or
disparages a person’s or organization’s goods, products or servi

with Common Condition F., “Cancellation”. Alig

materials or lmtants ,
waste and any ma

AB.

ission, discharge, release or ascape of Pollutants into or upon
atercourse or body of water The entxrety of such emission,

duties as a member of a health care facility staff committee that conducts creden-
aling, quality assurance, peer review or medical ethics review, provided such facility is
accredited by the Joint Commission of Accreditation of Hospitals and Health Care
Organizations, the Accreditation Association for Ambulatory Health Care, Inc., or similarly
constitufed organization;

Your duties as a member of a committee of the American Medical Association or Your
state or county medical association or medical speciaity society that conducts creden-
tialing, quality assurance, peer review or medical ethics review; or

Your duties as a rmember of Your medical group’s duly authorized committee that con-
ducts credentialing, quality assurance, peer review, utilization review or medical sthics
review on Your behalf.

p Services means those health care or medical services You provide

tncludmg, but notllmtted to:

m IE-0101 10/0 172005
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1. Direct medical, surgical, dental or nursing treatment, including the furnishing of food or
beverages in connection therewith;

2. Making medical diagnoses and rendering medical opiniocns and or medical advice;
3. Furnishing or digpensing of drugs or medical, dental or surgical supplies or appliances; or

4. The handling, treatment or performing of postmortem examinations on deceased human
bodies, including autepsies, organ donation or other procedures.

AE. Property Damage means:

1. Physical injury to or destruction of tangible property that occur

 or applicable endorsement is
may occur and for which cover-

AF. Retroaclive Date as set forth in It
the earliest date on which a Mek
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PART VIl EXTENDED REPORTING PERICD OPTION

IFYOU DO NOT PURCHASE AN EXTENDED REPORTING PERIOD ENDORSEMENT, YOU WILL
HAVE NO COVERAGE FOR CLAIMS, ADMINISTRATIVE PROCEEDINGS OR EMPLOYMENT-
RELATED CIVIL, ACTIONS THAT YOU FIRST REPORT TO US ON OR AFTER THE EXPIRATION
OR TERMINATION DATE OF THIS POLICY OR THE APPLICABLE COVERAGE.

You must request issuance of this Extended Reporting Period Endorsement by written notice to
Us within thirty (30) days from the expiration or termination date of this policy.

A. YOUR AND OUR RIGHTS

You may have the right 1o purchase an BExtended Reporting Period
known as “fail covsrage’) if this policy or appl!cabte coverage IS GRHC

shown on the Declarations Page or appligy
or termination of an Jnsyred’s cova ;

2. Resulits in a Claim against 2

tion of the policy. ThIS addittonaj premium is fully eamed and non-refundabie.

Upon payment of the premium, You will receive an endorsement that describes Your extended
reporting period. If We do not recaive full payment of all billed premiums on or before the due
date of the premium notice, We will not issue an Extended Reporting Period Endorsement,
and We will cancal any previously issued reporting endorsements.

Additionally:

1. You will not have the right to purchase nor are We required to offer an Extended Reporting
Period Endorsement if Your policy is rescinded, of, cancded or non-renewed for: non-
payment of premium, fraud, misrepresentation, concealment, or breach of warranty,

2. Once in effect, the Extended Reporting Period Endorsement may not be canceled unless
an Insured under this policy commits a material breach of the terms or conditions of this
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policy or any endorsaments attached to it.

3. The Extended Reporting Period Endorsement does not extend the Policy Petiod or change
the scope of coverage provided under this policy forrn and any attached endorsements.

4. The Extended Reporting Period Endorsement is subject to all of the provisions of the policy
in existence at the time Your active coverage ceases.

5. The Extended Reporting Period Endorsement provides one set of Limits of Liebility that
are applicable only to those Claims first reported during the Extended Reporting Fari
Those Limits of Liability will be eroded by payment of judgments and settlements. Ol
duty to defend ends when the Limits of Liabllity are exhausted by paymel dgm% £
and settlements. A

B. SPECIAL PROVISIONS IF YOU ARE A PHYSICIAN

physicians of Qur choice, that You are
er, Wa must receive a written request from

futu You resume practicing as a physician to any extent, any Extended Reporting
Endorsement issued pursuant 1o this provision will terminate on the date You
med practice. Yoy will have the right to purchase an Extended Reporting Period
ghdorsement upon payment of the full premium. If You fail to purchase this Extended
Reporting Pericd Endorsement following Your resumption of practice, You will have no
coverage for Claims. Administrative Proceaedings, or Emplovment-Related Civil Actions
reported to Us after the termination of the Extended Reporting Period Endorsement
issued pursuant to this paragraph.

2. Waiver of Extended Reporting Period Endorsement Premium in the Event of Death.

In the event of Your death during the Policy Period an Extended Reporting Period
Endorsemeant will be issued to Your estate without any premium charge. This Extended
Reporting Period Endorsement will become effective on the date of Your death. However,
We must recelve a written request together with proof of death within sixty (60) days after

Your death.
3. Phase-out Provision — Walver of Extended Reporting Period Endorsement Premium
Upon Retirement at Age 55.
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a.  Atage 55 You may be digible for a full waiver of Your Extended Reporting Period
Endorsement if You were insured with Us on September 30, 2005, remain insured
with Us continuously until Yoy retire and You:

.  Were age 50 or older on September 30, 2005;

il. Were insured with Us for the 12 months, and had continuous coverage for the 60
months, prior 1o reaching age 55;

fi. Retire compiletely from the practice of medicine; and

iv. Request this benefit on or before Dacember 31, 2015,

b. We must receive a written request for this benefit at least
reirement date. We will pariodicaily require proof sati '
retired from the practice of medicine. if at any time
as a physician to any extent, You will iose XQQL righ
resumed practice. However, You will have ¥
Period Endorsement upon payment

4. Waiver of Exte ed R Wi dorsement Premium upon Retirement at

Age 60

' 31, You choose 10 retire compiately from the practice of medicine,
be el:gubleor a full waiver of Your BExtended Reporting Period Endorsement
. To be dligible You must, as of Your requested cancellation date:

Have been continuously insured with Us for the 80 months immediately prior to
requesting this benefit, and

ii. Be atlzast 60 years of age; and
fii. Retire completaly from the practice of medicine.

b. We must recalve a written request for this benefit at least 30 days in advance of Your
retirament date. We will periodically require proof satisfactory to Us that You remain
retired from the practice of medicine. If at any fime in the future Yoy resume practicing
as a physician to any extent, You will lose Your right to this waiver as of the date You
resumed practice. However, You will have the right to purchase an Extended Reporting
Peariod Endorsement upon payment of the full premium. i You fail to purchase this
Extended Reporting Period Endorsement followung m resumptlon of practice, m
will have no coverage for any Claims, Administra ’

Related Civil Actions reported to Us after the termmatlon of the Extended Reportmg
Period Endorsement issued above.
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5. Walver of Extended Reporting Period Endorsement Premium at Age 65.

If You were insured with s on September 30, 2005, You may be eligible for a full waiver of
Your Extended Reporting Period Endorsement premium at age 65 if You were insured with Lls
for the 60 months immediately prior to reaching age 65.

We must receive this request at least 30 days in advance of the date You choose to tetminate
Your coverage with Us.

Miutusi insursncs Competyy,
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Medical Practice Coverages | The Doctors Company http://www.thedoctors.com/Coverages/MedicalPracticeCoverages/in...
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Medical Practice Coverages
Insuring the Business of Medicine

The Doctors Company Insurance Services offers innovative solutions for the business risks inherent in today’s
medical practices. Our expanded portfolio of products and services for medical practices provides employee
benefit programs as well as coverage for threats arising from employment practices, the managed care
environment, the implementation of electronic medical records, and new organizational structures.

Nationwide Solutions

Medical Malpractice

We offer medical malpractice coverage customized for the specialized needs of individual doctors and
multispecialty groups. Our innovative, broad coverage solutions give you the assurance that today’s
challenging practice environment demands.

Health Care Employment Practices Liability

Tailored to meet the unique needs of the clinical or practice environment, this coverage solution protects your
practice from liability related to a range of employee allegations including wrongful termination, wage and
hour disputes, discrimination, harassment, or retaliation. This coverage can be enhanced to include
protection for management (managing partners, directors and officers) from liabilities related to operating
and managing the business. Get a premium indication.

MediGuard PLUS

MediGuard® PLUS provides coverage for claims arising from administrative actions pertaining to
utilization, licensing, credentialing, and misconduct. It can also cover liability related to the theft, loss, or
accidental transmission of confidential patient or financial information, as well as data recovery.

Errors and Omissions Liability

Choose from a variety of coverage options for your practice or your staff, including billing errors and
omissions coverage, defense against payer audits from public and private payers, and indemnification of
fines and penalties.

Consider reviewing your insurance program if your practice/business includes any of the following:

o Managed care related activities

o Utilization review

e Expert witness

« Billing operations

o Credentialing

* Surgery center/laboratory

s Consulting

e Claims review

» Miscellaneous and/or other ancillary activities not normal to a medical practice

For more information about our medical practice coverages or to get a premium indication, call us at (800)
421-2368, extension 1728.

Coverage Solutions Available in California

Workers’ Compensation

Workers’ compensation offers medical benefits to employees injured on the job. Workplace management
tools reduce the risk of a claim, while annual claims reviews and pre-audits ensure the accuracy of your
premium.* Get a premium indication.
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Health and Disability

We can tailor a solution to your and your staff’s health and disability insurance needs. Online access to your
benefit program information and forms* reduces administration time and improves employee
communication. Get a premium indication.

Property and General Liability

Protect your practice or business from loss resulting from damage to property that you own or lease. Geta
premium indication.

Directors and Officers/Management Liability

This offering protects directors and officers of a corporation (or managing partners in a partnership) from
liabilities related to the operation and management of a business.

For more information about medical practice coverages for California members, call us at (800) 852-8872.

*For qualifying members.

© 2013 The Doctors Company. All rights reserved.

http://www.thedoctors.com/Coverages/MedicalPracticeCoverages/in...
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Southern California Medical Practice Business Insurance | Medical ...
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PROFESSIONAL LIABILITY

BUSINESS INSURANCE

EMPLOYEE BENEFITS

" ASSOCIATION PROGRAMS

Learn why medical practitioners
" Griswold & Griswold for
their business insurance needs.

“I have been using Griswold and
Griswold Insurance for 25 years. In
25 years, they have never
disappointed. Itis without
reservation that I recommend
Griswold and Griswold to my
family, friends and colleagues.”

Michael T. Ragen, MD, FACS
Ventura Eye institute, Inc.
Camarillo, CA

Contact Us Today! 310-377-7172

hitp://www.griswoldinsurance.comvmedical_practice_professional 1...

Professional liability insurance protects you against alleged malpractice claims, ensuring you
can focus on the things that matter: your practice and patients. We have the ability to place
coverage even if you have claims or a lapse of coverage.

Medical Malpractice Insurance

‘We proudly write medical malpractice insurance with major carriers like Doctors Company, Medical Protective, and Valiant.

E&O (Errors and Omissions) Insurance

Protect your company from any claims of errors or omissions as a result from work performed in 2 contract.

Since 1948, Griswold & Griswold has
delivered medical practice insurance
based on honesty & integrity,
unsurpassed service, competitive
prices, and satisfied clients.

Yiew Our History

Learn why over 2500 Medical tsibher
Practice Insurance Clients have
chosen Griswold & Griswold since

1948.

Learnwhy

Home | Praclice Protection | Why &7 | OurHistory | Caresrs | ContectUs | SiteMap | Privacy Policy

© 2013 Griswold & Griswold Insurance Agency, Inc. | Stte by Caliber Media Group
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Southern California Medical Practice Business Insurance | Medical ...

PROFESSIONAL LIABILITY
BUSINESS INSURANCE

EMPLOYEE BENEFITS

ASSOCIATION PROGRAMS

Learn why medical practitioners
choose Griswold & Griswold for
their business insurance needs.

“I have been using Griswold and
Griswold Insurance for 25 years. In
25 years, they have never
disappointed. It is without
reservation that I recommend
Griswold and Griswold to my
family, friends and colleagues.”

Michael T. Ragen, MD, FACS
Ventura Eye Institute, Inc.
Camarillo, CA

You've committed your life to building your medical practice, so make sure you're properly
insured from claims or unexpected incidents.

B.O.P. (Business Owner’s Policy) Insurance

Like a homeowner's policy, 2 BOP will safeguard your business property (including equipment) and any hired or non-owned
automobiles, as well as cover any liability claims.

Commercial Auto & Property Insurance

Protect any property or vehicles used in the line of your work, such as a physician-owned office or an ambulance.

D&O (Directors and Officers) Insurance

Ensure your officers and directors of companies and non-profits are secured against suits from employees, stockholders, and
clients resulting from duties performed.

E.P.L.I. (Employment Practices Liability Insurance)

Keep your business safe against claims resulting from discrimination, sexual harassment, and wrongful termination, just to name

afew.
General Liability Insurance

Preserve the assets of your company from any potential claims of injury or property damage.

Worker's Compensation Insurance

Worker's comp. is required for most businesses by the State of California and protects your business from employees being

injured at work.
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AA/\ S AMERICAN ACADEMY OF ORTHOPAEDIC SURGEONS
. (J AMERICAN ASSOCIATION OF ORTHOPAEDIC SURGEONS
Protecting your assets: Why medical liability insurance

isn't enough

By Howard B. Yeon, MD, JD, and James H. Herndon, MD, MBA

Medical liability is a ubiquitous concern for orthopaedic surgeons. The prospect of a lawsuit
brings well-justified fears of a prolonged, unpleasant, and costly judicial process that could

result not only in professional stigma but also in financial ruin.!

Laws capping tort damages have been effective in some states, but in many states, political
forces make the adoption of such limits unlikely. Because hospitals in some states are
protected under the doctrine of charitable immunity, individual physicians may be seen as
the ultimate deep pockets in medical liability litigation.

Medical liability in§’f|.|ra'nce is imperfect protection

Most physicians trust:that ;,lf}ﬁ)gdical liability insurance will protect their personal and business
assets, but this relianc'e_ -may be misplaced. Premiums have risen sharply over the past
decade as insurers have adjusted to changes in legal and administrative costs and to the

rising fraction of paid closed claims.*®

Despite its increasing cost, medical liability insurance provides limited protection from the
full range of tort liability. For example, medical liability insurance does not cover liability

arising from activities inherent in running a medical practice but not directly related to the
physician-patient relationship. These potential liabilities include employment lawsuits and
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tort claims from injuries sustained on the office premises.

Jury awards in medical liability cases are often unpredictable and can exceed coverage
limits. When this occurs, physicians’ personal assets and revenue stream are vulnerable to

collection by the plaintiff.

More isn't necessarily better

One way to address this risk is to pay for more insurance coverage. Harvard-affiliated
physicians, for example, have medical liability coverage with limits of $5 million per suit and
an annual aggregate of $10 million. High-limit policies may be somewhat effective in
protecting physicians’ personal assets from loss as a result of medical liability litigation.

In Texas, for example, a jury awarded $269 million to the family of a girl with cerebral
palsy who died as a result of an overdose of propofol administered as a medication error.
But the family later settled privately for $3 million—just under the total insurance policy
limit of the three physicians involved. '

A “high-low” agreement between a plaintiff and defendant before trial may guarantee the
plaintiff a sizeable minimum payment but limit the maximum payment amount to the
insurance policy limit, regardless of the actual damages awarded at trial. Because such

agreements are quite common, high medical liability insurance policy limits may also

directly increase settlement amounts in high verdict cases.®

High-limit policies may also encourage lawsuits because they ensure a large pool of liquid
assets available to tort plaintiffs and their attorneys. Because most plaintiffs’ attorneys are
compensated on a contingency fee basis, lawyers have become the de facto gatekeepers of

the medical liability tort system.9 An attorney working on a contingent basis may decide
whether to accept a case by considering its merits and various economic factors.

Before accepting a n‘iedical]iability client, an attorney may estimate the probability (P) that
the case has merit and the likely monetary recovery (L) should the client settle or win at
trial. The a priori value of the case to the attorney is P times L times the contingency
percentage (usually around 33 percent). If the value of the case is greater than the
attorney’s predicted cost, he or she will proceed, but if the value of the case is lower than
the cost, he or she is unlikely to continue and may even try to dissuade the potential client
from pursuing the lawsuit.

The potential monetary recovery depends both on the severity of the patient’s injury and on
the physician’s ability to pay. To determine a defendant physician’s available assets, a
plaintiff attorney’s first inquiry is invariably the policy limits of the physician’s insurance
coverage. Insurance companies are ideal deep-pocket payors because they can make large
lump-sum payments without the added transactional and legal compilications implicit in
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seizure of personal assets or garnishment of income.

Personal assets at risk
A physician’s personal assets, if substantial and otherwise unprotected, also contribute to

the pool of funds available to the plaintiff and the plaintiff’s attorney. A search of state and
county records can uncover real estate, corporations, and other assets held in the name of
the physician or his or her spouse. Private financial investigators and tactics such as
“phishing”—attempting to discover account balances and other sensitive information by
posing as the physician—may also be used.

A large pool of medical liability insurance revenue contributes to a public perception and
expectation that well-heeled and weli-insured physicians have pockets deep enough to
compensate patients who have adverse outcomes. Although the physicians’ medical liability
coverage limits cannot generally be mentioned at trial, juries typically assume that doctors
carry liability insurance adequate to compensate injured patients. In Florida, where some
physicians elect to practice without medical liability insurance, state law requires them to
post a sign in their offices informing patients that they have assets sufficient to cover at
least $250,000 of any medical liability award.

Expanding the boundaries

To obtain monetary damages in an environment in which physicians have substantial
insurance coverage and other vulnerable assets, attempts to expand the duties of
physicians within the standard of care may be made.

One illustrative case involved a 30-year-old man who underwent two hip surgeries—a left
total hip arthroplasty (THA) and a right hip core decompression—in 1990. The two
procedures were scheduled 7 days apart during the same hospitalization. Prior to the THA,
the patient consented to participate in an experimental protocol and receive RD-Heparin, a
low molecular-weight heparin being tested at the defendant’s hospital.

After the patient failed to receive the first dose of the experimental medication at the time
prescribed by the clinical trial due to a nursing error, he was excluded from the study and
was started on aspirin on the first postoperative day in accordance with the surgeon’s
standard anticoagulation prophylaxis protocol. The patient continued to receive aspirin
through his hospital stay and after discharge to his home, but he suffered a fatal pulmonary
embolism 6 days after discharge. Despite the experimental nature of the alternative
medication and testimony that aspirin was an acceptable choice for anticoagulation, the jury
awarded a total verdict of $539,275 for the plaintiff.

The cumulative effect of such cases is to expand the boundaries of legally enforceable

physician responsibility as perceived by physicians and by patients. As a result of this
asymmetric development and dissemination of case law, accepted boundaries of physician
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responsibility have expanded, creating additional legal theories under which physicians can
be found liable and reducing the role of patient seif-accountability in medical practice.

Reporting bias may also cause plaintiffs to overestimate their chances of prevailing in

medical liability litigation and the monetary value of their case. !

What’s the alternative?

If physicians cannot rely on insurance to protect their property from tort liability, what can
they do? One alternative is asset protection—the use of statutory protections, business
entities, and strategic financial transactions to limit financial risk. Most business enterprises
with significant risk exposure take advantage of asset protection techniques to limit tort
liability, but most orthopaedic surgeons do not use asset protection effectively. Next month,
we will describe simple, functional, and inexpensive asset protection strategies that can be
used by orthopaedic surgeons.

Howard B. Yeon, MD, JD, is a graduate of Harvard Medical School, Harvard Law School, and
the Harvard Combined Orthopaedic Residency Program. James H. Herndon, MD, MBA, is
past president of the AAOS and currently program director of the Harvard Combined
Orthopaedic Residency Program. Comments from members on this article are welcome;
e-mail them to aaoscomm@aaos.org

Did you know?

e Fewer than 2 percent of injuries caused by medical negligence resulted in a medical
liability claim, and only 17 percent of medical liability lawsuits filed were in fact found to
involve medical negligence, according to the Harvard Medical Practice review of 30,000

hospital discharges and 3,500 medical liability claims in New York state.?

e More than one third of written demands for payment for medical injury did not involve
medical error, based on a recent closed claims analysis of 1,452 medical liability claims

from five large liability insurers.>
e Claims not involving error were more than twice as likely to result in trial rather than
settlement.>

e Meritless claims led to compensation through settlement in more than 25 percent of
cases.

e Overhead costs—including litigation costs and attorney fees—typically account for more
than half of settlement costs.>

e The average time between injury and resolution is 5 years.3

e Professional liability insurance rates in Massachusetts have increased 132 percent since
1992, and professional liability premiums account for more than 11 percent of operating

costs in four out of 10 physician practices.7
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e The New York state insurance department approved a 14 percent increase in medical
liability premiums in 2007 to prevent a looming insurance industry crisis.
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The California Depar‘lment of Insurance has issued their annual report outlining the market share

This is closely watched data as the failure rate for medical malpractice insurance companies is
among the highest in the insurance industry. The failure rate for companies looking to participate
in the medical malpractice insurance industry exceeds 76% — a daunting figure for physician

ds. Scores of physicians have been caught up in the catastrophic failures of various risk
retention groups and interdeminty trusts, leaving physicians in a lurch as the insurance policies
they paid thousands of dollars for now prove totally worlhless Physicians and surgeons in

Physicians Interindemnity Trust in the mid 90s.

The state of California attempts to provide consumers with the information they need to obtain
coverage from an insurer they deem financial stable. Generally, the total written premium (all the
money to be collected on policies the company issues to health-care providers like physicians
plus this figure can include an adjustment for reserves set aside for claims to be paid) can
provide a picture of medical malpractice insurers financial stability. However, actual financial
documents are also available on the insurance department website for further inquiry into the
financial stability of any medical malpractice insurance company.

The Doctors Company easily topped the group market share list of medical malpractice
insurance companies in California with over $200 Miliion ($210,609,883) in written premium.
Norcal Mutual insurance Company a distant second with over $150 Million in written premium.
Medical Protective, the Berkshire Hathaway company, comes in at just under $30 Million in
California. Its worth noting The Doctors Company acquired SCPIE (AHI) and this acquisition is
reflected in thewritten premium, and Berkshire Hathaway remains strong on a natnonal level
though the California market share reflects a conservative and stringent und ing

approach offering medical malpractice insurance only for the best of the best. A newer player in
the medical malpractice industry, Fairway RRG reported just over $7 mitlion in written premium
for all of 2009 (and even more worrisome is the Fairway RRG incurred losses reported of over
$3 Million for 2009).

California market share data should be considered prior to purchasing medical malpractice
rates without the money to actually pay the claims. With the 'é)-(gr-t-:-itant costs of medical
malpractce insurance, you definetely need to consider if you get what you paid for. Always,
always, always check the AM Best Ratings and financial data before purchasing a policy
because in medical malpractice insurance there is always safety in numbers!
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| have read the foregoing
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I of
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() 1 am informed and believe and on that ground allege that the matters stated in the foregoing document are true. (A The matters
stated in the foregoing document are true of my own knowledge except as to those matters which are stated on information and
belief, and as to those matters | believe them to be true.

(L) ! am one of the attorneys for ,
a party to this action. Such party is absent from the county of aforesaid where such attorneys have their offices, and | make this
verification for and on behalf of that party for that reason. | am informed and believe and on that ground allege that the matters
stated in the foregoing document are true.

Executed on , at . California.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
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STATE OF CALIFORNIA, COUNTY OF ORANGE
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970 West 17th Street, Suite D, Santa Ana, Ca 92706

On January , 2014 , | served the foregoing document described as
MOTION REQUESTING COURT TO TAKE JUDICIAL NOTICE; MEMORANDUM OF POINTS AND AUTHORITIES;
DECLARATION OF EDWARD W. LLOYD; ORDER (PROPOSED)
on All parties in this action
(L) by placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing list:

X] by placing [X] the original  [X] a true copy thereof enclosed in sealed envelopes addressed as follows:
The original to the Supreme Court and copies to all other addresses

per the attached Service List.

X BY MAIL
X1 *I deposited such envelope in the mailat Santa Ana ' , Callifornia.

The envelope was mailed with postage thereon fully prepaid.
(3 As follows: | am "readily familiar" with the firm's practice of collection and processing correspondence for mailing. Under

that practice it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at
California in the ordinary course of business. | am aware that on motion of the

party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of
deposit for mailing in affidavit.

Executedon January , 2014 ,at Santa Ana , California.
[ *~(BY PERSONAL SERVICE) | delivered such envelope by hand to the offices of the addressee.
Executed on , at , California.
X} (State) | declare under penaity of perjury under the laws of the State of California that the above is true and correct.
() (Federal) I declare that | am employed in the office of a member of the bar of this court at whose direction the service was

made.
Edward W. Lloyd, ALLOYReY...
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MAIL SLOT, BOX, OR BAG)

*(FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)

NONJC-015 (Rev. 01/01/2011) VERIFICATION/PROOF OF SERVICE
¢. )} Martin Dean’
ESSENTIAL FoRMS™



SERVICE LIST
(Flores v. Presbyterian Intercommunity Hospital)
(Supreme Court Case No. S209836)
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FONDA & FRASER

1925 Century Park East, Suite 1360

Los Angeles, CA 90067-2701

Attorneys for Defendant Presbyterian Intercommunity Hospital

Superior Court of California-County of LLos Angeles
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