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I.
ARGUMENT

In her Supplemental Brief, Carolyn Gregory ostensibly
requests judicial notice—which this Court has since denied—but then
takes the opportunity to provide additional argument, ancillary to
her request for judicial notice, long after the briefing concluded.
She obfuscates the issues here by raising an implausible analogy to
automobile safety and an unsupported connection between
imposition of liability on the Cotts and the promotion of Alzheimer’s
research, and then attempts to reinvigorate her argument that Civil
Code section 41 mandates liability here. None of these arguments

are persuasive.

Ms. Gregory’s notion that automobile safety could have
any relevance to the primary assumption of risk doctrine in the
context of occupational hazards is nonsensical. = The analogy
between a seat belt statute and increased automobile safety devices
on the one hand and imposition of liability on the Cotts in these

circumstances is illusive at best.

Similarly unreasonable is Ms. Gregory’s attempt to foist
crushing and unnecessary liability on Alzheimer’s patients and their
spouses for injuries to their caregivers to motivate medical
researchers to find a cure for Alzheimer’s. Ms. Gregory does not
attempt to explain the asserted connection. To the contrary, the

literature establishes that medical researchers are already giving
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Alzheimer’s research all the attention they can, in order to find a
cure for this devastating disease. With the nature of the disease,
societal issues, recognition for whomever finds a cure, and
monetary rewards that would come from curing Alzheimer’s, the
incentives already provided by American society will not be

supplemented by imposing liability on the Cotts.

Instead of Ms. Gregory’s belated and ill-conceived
“policy” arguments, this case should be resolved on this Court’s
precedents, which state a clear test for applying occupational
primary assumption of risk based on the plain policy that “it is
unfair to charge the defendant with a duty of care to prevent injury
to the plaintiff arising from the very condition or hazard the
defendant has contracted with the plaintiff to remedy or confront.”
(Neighbarger v. Irwin Industries, Inc. (1994) 8 Cal.4th 532, 542.)
Ms. Gregory was hired by the Cotts through a reputable agency to
care for an Alzheimer’s patient, including protecting that patient
from injuring herself and others due to her violent tendencies. (See
Herrle v. Estate of Marshall (1995) 45 Cal.App.4th 1761, 1765
(Herrle).) 1t would be unfair to charge the Cotts with a duty of care
to prevent injury to Ms. Gregory from the very condition or hazard

the Cotts contracted for Ms. Gregory to provide. (lbid.)

Ms. Gregory also raises Civil Code section 41 again,
but she again fails to explain why section 41 should operate to create
greater liability for the mentally infirm than for others. As
established in Priebe v. Nelson (2006) 39 Cal.4th 1112, 1128, the
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primary assumption of risk doctrine operates regardless of whether a
separate liability statute might exist to protect the innocent public
from a danger by imposing liability where there might otherwise be
none. “Civil Code section 41 is intended to place the incompetent
person in the same posture as the competent person, not in a legally
worse position. Where no duty exists in the first place, section 41

does not create one.” (Herrle, supra, 45 Cal.App.4th at p. 1766.)

Ultimately, through her arguments here and below, Ms.
Gregory has narrowed this appeal to one issue—whether it makes a
difference under the primary assumption of risk doctrine that the
caregiver was in-home. That narrow focus is evident in myriad
manifestations. Among other things, Ms. Gregory repeatedly
concedes that Herrle, supra, 45 Cal.App.4th 1761 was correctly
decided. (E.g., ARB 12-13; ASB 3.) She also asserts that Bernard
Cott was negligent by failing to institutionalize Lorraine Cott, and
would have been relieved of liability by relying on institutional
caregivers, rather than an in-home caregiver, such as Ms. Gregory.
(AOB 20.) And Ms. Gregory repeatedly asserts the purported
virtues of institutionalizing late-stage Alzheimer’s patients [e.g.,
ARB 2], while largely ignoring the express legislative public policy
to minimize the institutionalization of the elderly and incompetent.
(Health & Saf. Code, § 1570.2.)

This underlying thread—that people who do not
institutionalize their loved ones with Alzheimer’s are negligent for,

instead, hiring a professional caregiver to take on the task of
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confronting any danger due to combativeness and violence in-
home—Ilacks any legal basis. Despite pinning her entire argument
on the fact that she was an in-home caregiver, Ms. Gregory has yet
to provide any meaningful distinction of institutional care or any

distinction at all grounded on this Court’s settled precedent.

The undisputed test for occupational primary
assumption of risk is (1) whether the risk causing injury was
inherent in the job to be performed, and (2) whether the nature of
the relationship of the parties is such that the defendant hired the
plaintiff to confront the risk. (Neighbarger, supra, 8 Cal.4th at p.
538). Ms. Gregory’s claims that in-home caregiving is riskier than
caregiving in an institution only underscore that the risk of
combativeness or violence from Alzheimer’s patients is inherent in
the job of caring for them, wherever the caregiver provides the care.
And there can be no dispute that the Cotts contracted with
CarenetLA to provide a professional caregiver to confront the risks
associated with caring for an Alzheimer’s patient. Applying the
undisputed facts to settled law, the ineluctable conclusion is that

occupational primary assumption of risk applies here.



II.
CONCLUSION

For the foregoing reasons, Bernard and Lorraine Cott
respectfully request that this Court affirm the judgment of the Court
of Appeal.

DATED: April Af, 2014.

REED SMITH LLpr

By
. Grignon
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