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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE GILLETTE COMPANY & SUBSIDIARIES,

Plaintiffs and Appellants,
Case No. S206587

V.

CALIFORNIA FRANCHISE TAX BOARD, an
Agency of the State of California,

o SUPREME COQURT

Defendant and Respondent. = | B E m

Consolidated with the following cases:
JUL 16 2013
1) The Procter & Gamble Manufacturing Co. v.
Franchise Tax Board, CGC-10-495912 i o
’ Frank A. M

2) Kimberly-Clark Werldwide, Inc. & Subsidiaries cGuire Clerk
et al. v. Franchise Tax Board, CGC-10-495916 Deputy

3) Sigma-Aldrich, Inc. v. Franchise Tax Board,
CGC-10-496437

4) RB Holdings (USA) Inc. v. Francnise Tax
Board, CGC-10-496428

3) Jones Apparel Group v. Franchise Tax Board,
CGC-10-499083 '

First Appellate District, Division Four, Case No. A130803
San Francisco County Superior Court, Honorable Richard A. Kramer
Case No. CGC-10-495911 {and consolidated cases listed above)

PLAINTIFFS/APPELLANTS’ MOTION FOR JUDICIAL NOTICE

SILVERSTEIN & POMERANTZ LLP
AMY L. SILVERSTEIN (Bar No. 154221)
EDWiN P. ANTOLIN (Bar No. 172599)
JOHANNA W ROBERTS (Bar No. 191472)
CBARLES E. OLSON (Bar No. 262642)
LINDSAY T. BRAUNIG (Bar No. 244125)
55 Hawthorne Street, Suite 440
San Francisco, CA 94105
Telephone: (415) 593-3500
Facsimile: (415) 593-3501
Attorneys for Plaintiffs and Appellants The Gillette Company & .
Subsidiaries, The Procter & Gamble Manufacturing Co., Kimberly-Clark
Worldwide, Inc. & Subsidiaries, et al., Sigma-Aldrich, Inc., RB Holdings
(USA) Inc., and Jones Apparel Group



To the Honorable Chief Justice and Associate Justices of the
Supreme Court of the State of California:

Please take notice that, pursuant to California Rules of Court 8.520
and 8.252 and California Evidence Code sections 452(c) & (h), and 459,
Plaintiffs and Appellants The Gillette Company & Subsidiaries, et al.,
hereby move this Court to take judicial notice for the purposes of this
appeal, of the following true and correct documents, which are attached as

Exhibits M through S to this Motion for Judicial Notice:

1. Memorandum prepared by John C. Doyle, Executive
Director State of Alaska Legislative Affairs Agency, dated
January 23, 1967. A true and correct copy of this document
is attached as Ex. M; it is also available online (page 1) at
http://archives2.legis.state.ak.us/PubliclmageServer.cgi?lib/6
700110MULTISTATE%20TAX%20COMPACT%20-
%20MEMORANDUM%20AND %20LEGISLATION.pdf.

2. Memorandum entitled Multistate Tax Compact prepared by
the Council of State Governments, Washington Office, dated
December 20, 1966. A true and correct copy of this
document is attached as Ex. N; it is also available online
(pages 2-4) at
http://archives2.legis.state.ak.us/PubliclmageServer.cgi?lib/6
700110MULTISTATE%20TAX%20COMPACT%20-
%20MEMORANDUM%20AND %20LEGISLATION.pdf.

3. Multistate Tax Compact: Suggested Enabling Act, prepared
by The Council of State Governments, dated December 20,
1



1966. A true and correct copy of this document is attached as
Ex. O; it is also available online (pages 5-6) at
http://archives2.]legis.state.ak.us/PublicimageServer.cgi?lib/6
700110MULTISTATE%20TAX%20COMPACT%?20-
%20MEMORANDUM%20AND %20LEGISLATION.pdf.

Multistate Tax Compact (Final Complete Text), prepared by
The Council of State Governments, dated December 20,
1966. A true and correct copy of this document is attached as
Ex. P; it is also available online (pages 7-22) at
http://archives2.legis.state.ak.us/PublicimageServer.cgi?lib/6
700110MULTISTATE%20TAX%20COMPACT%20-
%20MEMORANDUM%20AND %20LEGISLATION.pdf.

. Memorandum prepared by Charles F. Schwan, Jr., Secretary,
Special Committee on Interstate Taxation, The Council of
State Governments, dated January 20, 1967, regarding (1)
Erratum Notice, and (2) Summary and Analysis of the
Multistate Tax Compact. A true and correct copy of this

document is attached as Ex. Q.

. Erratum Notice prepared by Charles F. Schwan, Jr.,
Secretary, Special Committee on Interstate Taxation, The
Council of State Governments, dated January 18, 1967. A

true and correct copy of this document is attached as Ex. R.

Document entitled The Multistate Tax Compact -- Summary
and Analysis, prepared by The Council of State Governments,
dated January 20, 1967. A true and correct copy of this

document is attached as Ex. S.
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These documents are attached to this motion as required by Rule
8.252 of the California Rules of Court. These matters do not relate to
proceedings occurring after the judgment that is the subject of this appeal.

The motion is based on the following memorandum.



MEMORANDUM

Under Evidence Code Section 459, subdivision (a), a reviewing
court may take judicial notice of any matter specified in Evidence Code
Section 452. Evidence Code Section 452 provides that judicial notice may
be taken of “official acts of the legislative, executive, and judicial
departments of the United States and of any state of the United States,” and
of “facts and propositions that are not reasonably subject to dispute and are
capable of immediate and accurate determination by resort to sources of
reasonably indisputable accuracy.” Evid. Code § 452(c) and (h). The
documents described above and attached hereto fall into these categories;
therefore, judicial notice is proper as to each of these documents. These
documents were not submitted in the proceedings below because Plaintiffs
have not have the opportunity to engage in discovery in this case, and
Plaintiffs were unaware of these documents until recently.

Each of the documents in Exhibits M through S are relevant to this
appeal in that they relate to the enactment, interpretation and application of
the Multistate Tax Compact and Revenue & Taxation Code § 38006, the
correct construal of which forms the basis of the dispute underlying this
case.

Exhibit M is a cover memorandum prepared by the executive
director of the State of Alaska Legislative Affairs Agency enclosing three
documents prepared by The Council on State Governments. This
memorandum may be noticed as an official act of the legislative department
of a state of the United States. Evid. Code § 452(c).

Exhibits N through S are documents prepared by The Council of

State Governments, the governmental agency that drafted the Multistate
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Tax Compact. These documents include memoranda discussing the
formation, purpose and terms of the Multistate Tax Compact, the suggested
enabling act for the Multistate Tax Compact, the final complete text of the
Multistate Tax Compact, and an erratum notice.

These documents prepared by The Council on State Governments
are proper subjects of judicial notice as public records and official acts of
the legislative departments of any state of the United States and/or official
acts of a public agency. See, e.g., Ordlock v. Franchise Tax Bd., 38 Cal.
4th 897, 912 (2006) (taking judicial notice of legislative history and
materials related to a bill pending before the California Assembly); White v.
Davis, 30 Cal. 4th 528, 543 (2003) (taking judicial notice of legislative
history of Senate bill and dates of events during the legislative process);
Post v. Prati, 90 Cal. App. 3d 626, 633-634 (1979) (legislative committee
reports, hearing excerpts, and correspondence from the legislative analyst, a
state agency and an individual legislator to the Governor deemed judicially
noticeable “official acts” ). The Council of State Governments is a non-
profit organization that supports state governments, is funded by state
governments and headed by a state governor. Therefore, documents
produced by the Council on State Governments are proper subjects for
judicial notice under California law. In re Crockett, 159 Cal. App. 4th 751,
762 n. 6 (2008) (taking judicial notice of actions of Council of State
Governments); People v. Brooks, 189 Cal. App. 3d 866, 873-874 (1987)
(referring to Council on State Governments legislative history to interpret
the Interstate Agreement on Detainers).

In addition, the documents described above reflect facts that are not

reasonably subject o dispute and are capable of immediate and accurate
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determination.
For the reasons stated above, Plaintiffs respectfully requests that this
Court take judicial notice of the foregoing documents pursuant to Evidence

Code sections 452 and 459.

DATED: July 16, 2013 Respectfully submitted,

Silverstein & Pomerantz LLP

w

4 Amy L. Silverstein

Attorneys for Plaintiffs and Appellants
The Gillette Company & Subsidiaries
The Procter & Gamble Manufacturing

Co.
Kimberly-Clark Worldwide, Inc. &
Subsidiaries et al.
Sigma-Aldrich, Inc.
RB Holdings (USA) Inc.
Jones Apparel Group



[Proposed]
ORDER TAKING JUDICIAL NOTICE OF
REGULATIONS AND LEGISLATIVE ACTIONS

Good cause appearing, IT IS HEREBY ORDERED that the Motion
Requesting Judicial Notice is granted. IT IS ORDERED that this Court

shall take judicial notice of the following:

1. Memorandum prepared by John C. Doyle, Executive Director State
of Alaska Legislative Affairs Agency, dated January 23, 1967

2. Memorandum entitled Multistate Tax Compact prepared by the
Council of State Governments, Washington Office, dated December

20, 1966.

3. Multistate Tax Compact: Suggested Enabling Act, prepared by The

Council of State Governments, dated December 20, 1966.

4. Multistate Tax Compact (Final Complete Text), prepared by The

Council of State Governments, dated December 20, 1966.

5. Memorandum prepared by Chatrles F. Schwan, Jr., Secretary, Special
Committee on Interstate Taxation, The Council of State

Governments, dated January 20, 1967.

6. Erratum Notice prepared by Charles F. Schwan, Jr., Secretary,
Special Committee on Interstate Taxation, The Council of State

Governments, dated January 18, 1967.



7. The Multistate Tax Compact -- Summary and Analysis, prepared by
The Council of State Governments, dated January 20, 1967.

Dated:

Chief Justice
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STATE OF ALASKA
THE LEGISLATURE greoihiaiis

LEGISLATIVE AFFAIRS AGENCY January 23, 1967

MEMORANDUM

SUBJECT: Multistate Tax Compact - Memorandum and Legislation

TO: Members of the House and Senate Finance Committees
Members of the Legislative Council 1967-68

The Legislative Council meetinc on Janaury 16, 1967 directed that materials
on the Multistate Tax Compact be brought to the attention of incoming mem-
bers of the Finance Committees and the Legislative Council.

Attached you will find the following materials concerned with the compact:

Memorandum on the Multistate Tax Compact ~ Council of
State Governments

Suggested Enabling Act
Text of the Multistate Tax Compact

Additional copies of the materials will be available in this office in case

there is a requirement for more copies.
JOHN C. DOYLE

Executive Director

Attachments






Memorandum
MULTISTATE TAX COMPACT

For almost a year a Multistate Tax Compact has been in the process of devel-
opment under the auspices of the Council of State Governments, with the co?pera-
tion of the National Assoclation of Tax Administrators, the National Assoclétian
of Attorneys General and the National Legislative Conference. The compact 1s now
ready for consideration by the 1967 sessions of state legislatures.

The basic objective of the compact is to provide solutions and additional
facilities for dealing with a number of tax problems of multistate businesses,
notably the ones identified by the Willis Subcommittee of the House Committee on
the Judiciary.* Perhaps even more important in the long run, the compact woula_
provide mechanisms for dealing with multistate tax problems on a continuing b8§15
and for solving future problems, as well as those presently known to exist. Like
the bills in the 89th Congress bearing Congressman Willis's name, the compact
deals most fwmwmediately with fncome, capital stock, gross receipts, sales and use
taxation. Also the compact is designed to provide for study, recommendatory and
cextain service features that eould be applied to other state and local taxes as
wall.

One of the principal measures for improvements ~ i.e. simplification of tax-
payer compliance and elimination of the possibility of double taxation - in the
income tax field is the Uniform Division of Income for Tax Purposes Act, which
has already been adopted in 14 of the 38 income tax states. The compact would
permit any multistate taxpayer, at his option, to employ the Uniform Act for al-
locations and apportionments invelving party states of their subdivisions. Each
party state could rvetain its existing division of income provisions but Lt would
be requirdd to make the Uniforw Act available to any taxpayer wishing to use it,
Consequently, any taxpayer could obtain the benefits of multi-jurisdictional un-
iformity whenever he might want it.

While the availability of the Uniform Act should prevent disputes or mini-
mize their number, the compact also provides for an arbitration procedure for
the settlement of such disputes as may remain. This would also be at the option
of the taxpayer, who could pursue & judicial remedy if he chose.

The compact further aids uniformity by providing for the making of advisory
administrative rules and regularions applicable to any uniform provisions of
statutory law.

A number of reforms already adopted widely would be made universal among
the party states by the compact. For example, credits for sales taxes paid to
other jurisdictions, provision for a small taxpayer to elect to pay a tax on
gross sales in lieu of net income and relief of vendors from collection of sales

or use taxes upon good faith acceptance of an exemption certificate would be
assured.

* Speclal Subcommittee on State Taxation of Interstate Commerce
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The matter of efficiency of audits, with concomitant convenience to taxpay-
ers, long has been a subject of iuterest. The compact would make single audits
possible on a multistate basis, in those states choosing to become parties to a
cooperative audit article.

While many of the compact's provisions would be self executing, some would
require the conduct of research, informational and implementing activities. For
these purposes, the compact would establish a Multistate Tax Commission composed
of representatives of the party states having responsibility in multistate tax
matters. Although an interstate administrative agency would be new in the tax
field, there are already a number of interstate administrative agencies, some
with many years of successful operation. The Port of New York Authority which
now operates and manages a billion and a half dollars worth of transportation
and related public works is the oldest example. It is now forty-five years old.
Multistate commissions with large numbers of member states are to be found in the
fields of education, natural rescurce development and management, and pollution
control. Several compacts have a membership of all or almost all the states.
These fnclude the Interstate Compact for the Supervision of Parolees and Proba-
tioners, the Interstate Ccmpact on Juveniles, and the Interstate Compact on Men-
tal Health. Accordingly, there would be a considerable body of experience for a
Multistate Tax Compact and its Commission to draw upon.

The compact approach offers a number of advantages in addition to removing
any possible validity for federal legislation restricting state and local taxing
jurisdiction. 1In effect the latter declares the solution of multistate tax pro-
blems to be hopeless and seeks to minimize their impact by curtailing state and
local taxation. While those taxpayers so situated as to secure preferential
treatment from such a system might be glad for the windfall, the consequences for
their non-exempt competitors and state and local revenues could be disastrous.
These portions of the business community, including utilities of all types, re-
tailers, vendors of items such as beverages, gasoline, tobacco and other products,
and intrastate businesses of zll sorts also will be faced with the liklihood of
increased tax burdens in ovder to make up the revenue losses resulting. from fed-
erally required preferential exemptions.

The serious implications of federal intervention in this area are further
emphasized by the current proposals, because they would adopt a double standard
for federal and state govermments. While assuming the propriety of the federal
government's use of tax policy to implement economic policies, the Willis bills
would prohiblt the states from utilizing tax policy to encourage industrial de-
velopment programs best suited to their own particular resources and needs. These
bills would thereby prevent states from stimulating economic growth and creating
new job opportunities for their citizens.

" & free competitive economy operating within our traditional framework of a
viable federal-state system of government cannot effectively survive the central-
ized; monolithic control over the entire economy and the preferential jurisdic-

tional immunities necesserily involved in this type of federal intervention
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in state and local tex policies. Such federal legisiariun does not meet the needs
of state govermnments or of the vast majority of taxpayers. In fact it would be
inimical to them. On the other hand, the Multistate Tax Compsct proposes to
tackle the real problems of assuring equitable treatment of taxpayera, facilira-
ting compliance and providing methods of avoiding or settling multistate tax
disputes.

Council of State Governments
Washington Office
December 20, 1966
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MULTISTATE TAX COMPACT: SUGGESTED ENABLING ACT

Section 1. The ™Multistate Tax Compact" is hereby enacted into law
and entered into with all jurisdictions legally joining therein, in the
form substantially as follows:

(INSERT EXACT TEXT OF THE MULTISTATE TAX COMFACT)

§E££iﬁﬂﬂgg.[use this Sectlon to implement Article IIL 2. If both t?e
State and subdivisions levy income taxes on businesses, appropriate provi-
sion should be made to assure that both are covered. If neither the State
nor any of its subdivisions presently levy business income taxes, this Sec-
tion can be omitted.)

Section 3. [The Governor [[with the consent of the Senate}] shall
appoint the member of the Multistate Tax Commission to represent this State,
from among the persons made eligible by Article VI 1 (a) of the compact. ]
[The head of the [[insert name of appropriate state tax agency]] shall rep-
resent this State on the Multistate Tax Commission. ]

Section 4, The member representing this State on the Multistate Tax
Commission may be represented thereon by an alternate designated by him.
Any such alternate shall be a principal deputy or assistant of the member
of the Commission in the agency which the member heads.

Section 5. [Use this Section to provide for other counsel as allowed
by Article VI 1 (a), if such other counsel is desired.]

Section 6. [The Governor, after comsultation with representatives of
local governments, shall appoint [{threel] persons who are representative
of subdivisions affected or likely to be affected by the Multistate Tax
Compact.] [The Govermor shall appoint [[three]] persons who are represent-
ative of subdivisions affected or likely to be affected by the Multistate
Tax Compact, from among persons nominated by [[specify recognized state-
wide organizations of local governments.]] The member of the Commission
representing this State, and any alternate designated by him, shall consult

regularly with these appointees, in accordance with Article VI 1 (b) of the
compact.

Section 7. [There is hereby established the Multistate Tax Compact
Advisory Committee composed of the member of the Multistate Tax Commission
representing this State, any alternate designated by him, the Attorney
General or his designee, and two members of the Sanate, appointed by the
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[[presiding officer]] thereof and two members of the [{Assembly}], appointed
by the Speaker thereof. The Chairman shall be the member of the Commission
representing this State. The Committee shall meet on the call of its Chair-
man or at the request of a majority of its members, but in any event it shall
meet not less than three times in each year. The Committee may consider any
and all matters velating to reccmmendctions of the Multistate Tax Commission
and the activities of the members in representing this State thereon. ]

Section 8, [Article VIII of the Multistate Tax Compact relating to in-
teraudits shall be in force in and with respect to this State.]

Section G. There is hereby appropriated the sum of §____ to the Mul-
tistate Tax Commission [for the 19__ fiscal year] [for the biennium
19 -19_1.

Section 10. [Insert Effective Date.]

The Council of State Governments
December 20, 1966






FINAL CCMPLETE TEXT
Docember 26, 19566

MULTISTATE TAX COMPACT

The Council of State Governments
1755 Massachusetts Averue, N. ¥.
Washington, D. C. 200360
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FINAL COMPLETE TEXT

December 20, 1966

D Lo O ST U RO R

MULTISTATE TAX COMPACT

Article I. Purposes.

The purposes of this compact are to:

1. Facilitste proper determination of State and loeal tax lic-
bility of multistate texpsyers, including the egquitable apportionment
of tax bases and settlement of apportionment disputes.

2. Promote uniformity or competibility in significant cowpenents
of tex systems,

3. Facilitate taxpayer convenience and complisnce in the filinrs
of tax returns and in other phases of tax edministration.

L. Aveid duplicstive taxation.

Article II., Definitions.

As used in this compact:

1. "State" memns a State of the United States, the District of
Columbie, the Commonwealth of Puerto Rico, or any Territory or Fosses.-
sion of the United States,

2,  "Subdivisicn" meens any governmental unit or special district
of a State,
3. "Taxpeyer" means any corporation, psrtmership, firm, associa-

tion, governmental unit or agency or person acting as & business entity
in more than one State,

L, "Income tax" means a tax imposed on or measured by net income
including any tsx imposed on or measured by an emount arrived at by de-
ducting expeases from gross income, one or more forms of which expenses
are not specifically and directly related to particular transactions.

5. "Capital stock tax" means = tax measured in any way hy the
capital of a corporation considered in its entirety.
6. "Gross receipts tax" means a tax, cther than a sales tax,

which i1s imposed on or meesured by the gross volume of business, in
terws of gross receipts or in other terms, and in the determination of

vhilch no deduction is allowed which would consiitute the tax an incow:
tax,
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7. "Sales tax" means a tax imposed with respect to the iransfer
for o consideration of ownershin, possession or custody of tangible
personal property or the rendering of services measured by the price
of the tengitle personal property transferr2d or services rendered and
which is required by State or local law to be separately stated from
the sales price by the seller, or which is customarily separately stated
from the sales price, but does not include s tax imposed exclusively cn
the sale of a specifically identified commodity or article or clasg of
commodities or articles.,

8. "Use tax" mesns a nonrecurring tax, other than a sales tax,
which (&) is imposed on or with respect to the exercise or enjoyment of
eny right or power over tangible personsl property incident to the owneiw
ship, possession or custody of that property or the leasing of thet
property Irom another including any consumption, heeping, retention, or
other use of tangible personel property and (b) is complementary to &
salas tax.

9. "Tax" means an income tax, capital stock tax, gross receipts
tax, sales tax, use tax, end any other tax vhich has a multistate impact,
except that the provisions of Articles III, IV and V of this compact
shall spply only to the taxes specifically desipgnated therein and the
provisions of Article IX of this compact shall apply only in respect to
determinations pursuant to Article IV.

Article ITII. Elements of Income Tux Lews.

Taxpayer Option, State and Local Taxes,

1. Any taxpuyer subject to en income tax whose income is subject

Lo apportionment and allocation for tax purposes pursuant to the laws
of & party State or pursuant to the laws of subdivisions in two or more
party States wmay elect to apportion and allocate his income in the man-
ner provided by the laws of such State or by the laws of such States
end subdivisions without reference to this compact, or maey elect to ap-
portion and allocate in accordance with Article IV, This election for
any tax year may be made in all party States or subdivisions thereof or
in any one or more of the party States or subdivisions thereof without
reference to the election made in the others, For the purposes of this
paragreph, taxes imposed by subdivisions shall be considered separately

rom State taxes and the apportionment and allocation also may be applied
Lo the entire tax base. In no instance wherein Article IV is employed
for all subdivisions of o State may the sum of all apportionments and
&llocations to subdivisions within a State be greater than the apportion-
rent and allocation thet would be assignable to thet State if the appor-

tionment or sllocation were being made with respect to s State income
tax.

Taxpayer Option, Short Torm.
2. Each party State or any subdivision thereof which imposes an
income tax shall provide by law that sny texpayer required to file a
return, vhose only activities within the taxing jurisdiction consist of
selss and do not include owning or renting real estate or tengible per-
sonal property, and whose dollar volume of gross ssles made during the
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tax yesr within the State or subdivision, as the case mey be, is not

in excess of $100,000 mey elect to report and pay amy tax due on the
basis of & percentsge of such volume, end shall adopt rates which shall
produce & tax which ressonably approxlmates the tax otherwise due. The
Multistate Tax Commission, not more than once in five years, may adjust
the $100,000 figure in order to reflect such changes &s may occur in
the resl velue of the dollar, and such adjusted figure, upon adoption
by the Commission, shall replace the $100,000 figure specifically pro-
vided herein., Each party State and subdivision thereof may make the
sume election available to taxpayers additional to those specified in
this paragraph.

Coversage,

3. Hothing in this Article relates to the reporting or psyment
of any tax other then an income tax,

Article IV, Division of Income.

1. As used in this Article, unless the context otherwise
reguires;

(e) "Business income" means income arising from transactions
and activity in the regular course of the taxpayer's trade or vusiness
and includes income from tengible and intengible property if the acqui-
sition, management, and disposition of the property constitute integral
parts of the taxpeyer's regulsr trade or business operatlions.

(b} "Commercisl domicile" means the principal plece from
which the trade or business of the taxpayer is directed or managed.

(¢} "Compensation" means wages, salaries, commissions and
any other form of remuneration paid to employees for personal services,

(d) "Financial organization" means any bank, trust company,
sevings bank, industrial benk, land bank, safe deposit company, private
bunker, savings and loan agsociation, credit union, cooperative bank,
small loan company, sales finsnce compeny, investment company, or any
type of insurance compsny.

(e) "Nonbusiness income" mesns ell income other than business
income,

(£} "Public utility” means eny business entity (1) which owns or

operates any plent, equipment., property, franchise, or license for the
transmission of communications, trangportation of goods or persons, except
by pipe line, or the production, transmission, sale, delivery, or furnish-
ing of electrieity, water or steam:; and (2) whose rates of charges for

£o0ds or services have heen eshablished or approved by a Federal, State or

local goverament or governmental Brency.

(g) "Ssles” means all gross receipts of the taxpayer not
allocabed under parsgraphs of this Article,

(h)} "State" means sny State of the United States, the Dis~
trict of Columbia, the Commonwealth of Puerto Rico, any Territory or
Possession of the United States, and any foreign country or politieal

- subdivision thereof,
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{1} "This State" weans the State in which the relevant tax
return ig filed or, in the case of application of this Article o the
apportionment and allocation of income for local tax purposes, the sub-
division or local taxing district in which the relevant fax return is
filed.

2. Any taxpaver having income from business sctivity which is
taxsble both within and without this State, other than setivity as a
financial organization or public utility or the rendering of purely
personal services by ap individusl, shall allocate and apportion his
net income as provided in this Article, If a taxpayer has income from
businegs activity as a public utility but derives the greater percentage
of his income from activities subject to this Article, the taxpayer may
elect to sllocate and spportion his entire net income as provided in
this Article,

3. For purposes of alloestion and apportionment of income under
this Article, a taxpayer is taxsble in another State if {1) in that
Btate he is subject to o net income tax, a franchise tax mezsured by
net income, & franchize tax for the privilege of doing business, or a
corporste stock tax, or (2] that Stste has jurisdiction to subject the
taxapyer to & net income tax regardless of whether, in fact, the State
does or dees not.

b, Rerits and royaltles from resl or tangibhle personsl property,
capital gains, interest, dividends or patent or copyright royelties, to
the extent that they constitute nonbusiness income, shall be allocsted
as provided in paragraphs 5 through 8 of this Article.

5. (e} Net rents and royaslties from resl property located in
this State are allocable to this State.

{b) Net repts and royalties from tangible personzl property
are allocable to this State: (1) if and to the extent that the property is
utilized in this State, or (2} in their entirety if the taxpayer's com-
mereisl domicile Is in this State and the taxpayer is not organized
under the laws of or texeble in the State in which the property is
utilized.

(¢} The extent of utilizetion of tangible personal properiy
in & 8tete is determined by multiplying the rents and royalties by a
fraction, the numerator of which is the number of deys of physical lo-
catlion of the property in the State during the rentel or royalty perioed
in the texable year and the denominator of which is the number of days
of physical location of the property everywhere during all rental
or royally periods in the texable year. If the physical location of the
property during the rental or royalty period iz unknown or unascertain-
able by the taxpayer, tangible personal property is utilized in the
Stete in which the property was located at the time the rental or royalty
payer obtained possession.

6. (&) Capital gsins and losses from seles of reel property lo=-
cated in this State are allocable to this State,

(b} Capitsl gains and losses from sales of tangible personal
property are alloceble to this State if (1) the property had a situs
in this Btate at the time of the sale, or {2) the taxpsyer's commercisl
domicile 1s in this State and the tmxapyer is not taxable in the State
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in which the property had s situs,

(¢) Capital gains and losses from sales of intangitble per-
sonal property are sllocable to this State if the taxpayer’s commercial
domicile is in this State,

7. Interest and dividends are mllocable to this State If the tax-
payer's commercial domicile is in this State,

8. {a) Pateni and copyright royalties are allocable to this
State: (1) if and to the extent that the patent or copyright is utilized
by the payer in this State, or {2) if and to the extent that the patent
copyright is utilized by the payer in s State in which the taxpayer is
not taxable and the taxpayer's commercial demicile is ip this State,

{b) A patent is utilized in o Stste to the extent that it is
employed in production, fabrication, menufacturing, or other processing
in the State or to the extent that a patented product is produced in the
State. If the basis of receipts from patent royalties does not permit
allocation to States or if the accounting procedures do not raflect
States of utilization, the patent is utilized in the State in which the
taxpyer's commercial domicile is located.

(e} A copyripht is utilized in s State to the extent that
printing or other publication originates in the State. If the basis of
receipts I'rom copyright royalties does not permit allocation to States
cr if the accounting procedures do not reflect States of ubilizatiom,
the copyright is utilized in the State in vhich the taxpayer's commer-
cial demicile is located.

9. All business income shall be apportioned to this State by
multiplying the income by a fraction, the numerator of which is the
property factor plus the payroll fector plus the ssles factor, and the
denominator of which is three,

30, The property feetor is a fraction, the numerator of which
is the average value of the taxpayer's real snd tangible personal prop-
erty owned or rented and used in this State during the tax period end
the denominator of which is the average value of a8ll the taxpayer's resl
end tangible personal property owned or rented and used during the tax
period.

11, Property owned by the taxpayer is valued at its original cost.
FProperty rented by the taxpayer is valued at elgnt tlmes the net snnual
rental rate. Wet annual rental rate is the cnnual rentel rate paid by the
taxpayer less any annual rental rate received by the taxpayer from sub~
rentals,

12, The average value of property shall be determined by averaging
the values at the beginning and ending of the tax peried but the tax
administrator may require the averaging of monthly values during the tax
period if reasonably required to reflest properly the average value of
the taxpeyer's property.

13. The payroll factor is a fraction, the numerator of which is
the total smount paid in this State during the tax veriod by the tax-
payer for compensstion and the denominator of which is the total compen
sation paid everywhere during the tax period.

14,  Compensation is paid in this State if:

(8) the individual's service is performed entirely within
the State;
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(b) the individual's service is performed both within and
without the State, but the service performed without the State is in~
cidental to the individual's service within the State; or .

(c) some of the service is performed in the State and (1)
the base of operations or, if there is no base of operations, the place
from which the service is directed or controlled is in the State, or
{2) the base of operations or the place from which the service is di-
rected or controlled is not in any State in which some part of the service
is performed, but the individual's residence is in this State.

15. The sales factor is a fraction, the numerator of which is the
total sales of the taxpayer in this State during the tax period, and
the denominator of which is the total sales of the taxpayer everyvhere
during the tax period.

16. Sales of tangible personal property are in this State if:

(g) the property is delivered or shipped to a purchaser, other
than the United States Government, within this State regardless of the
f.o.b. point or other conditions of the sale; or

(b) the property is shipped from an office, store, warehouse,
factory, or other place of storage in this State and (1) the purchaser
is the United States Government or {2) the taxpayer is not taxable in
the State of the purchaser.

17. BSales, other than sales of tangible personal property, are in
this State if:

(a) the income-producing activity is performed in this State; cr

{b) the income~producing activity is performed both in and
outside this State and a greater proportion of the income-producing ac~
tivity is performed in this State than in any other State, based on
costs of performance.

18. If the allocation and apportionment provigions of this Article
do not fairly represent the extent of the taxpayer's business activity
in this State, the taxpayer may petition for or the tax esdministrator mey
require, in respect to 8ll or any part of the taxpayer's business active
ity, if reasonable:

{a) separate accounting;

{b) the exclusion of sny one or more of the factors;

(¢) the inclusion of one or more additional factors which will
fairly represent the taxpayer's business activity in this State; or

(d) the employment of any other method to effectuate an equi-
table allocation and apportionment of the taxpayer's ineome.

Article V. Elements of Sales and Use Tax Laws.

Tax Credit.

1. BEseh purchaser lisble for a use tax on tangible personal
property shall be entitled to full credit for the combined amount or
amounts of legally imposed sales or use taxes paid by him with respect
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to the same property to another State and any subdivision thereof, The
credit shaoil be epplied first against the amount of any use tax due ihe
State, end any unused portion of the credit shell then be applied against
the amount of any use tax due a subdi-ision.

Exenmption Certificates, Veudors May Rely.

2. Vhepever a vendor receives ind accepts in good faith from a
purchaser o resale or other exemption certificate or other wriften evi-
dence of exemption authorized by the :(ppropriste Ctate or subdivision
taxing authority, the vendor shall be relieved of liability for a sales
or use tax with respcct to the transaction.

Artiecle VI, The Comuission.

Organization andé Man: gement,

1. {a) The Multistate Tax Commission is hereby esteblished. It
shall be composed of one "member" from each party State who shall be
the head of the State apgency charped with the adminisiration of the
types of taxes to which this compact spplies. If there is more than
one such agency the State shall provide by law for the selecticn of |
the Commission member from the heads of the relevent sgencies. State
iaw may provide that a member of the Commission be represented by an
alternate but only if there is on file with the Commission written noti-
fication of the designation and identity of the alternate. The Attorney
General of each party State or his designee, or other counsel if the
laws of the party State specifically provide, shaell be entitled to at-
tend the meetings of the Commission, but shell not vote. Such Attorneys
General, designees, or other counsel shall receive all notices of meet-
ings required under paragraph 1 {e) of this Article.

(b) Each party State shall provide by law for the selection
of representatives from its subdivisions affected by this compact to
consult with the Commission member from that State,

{c) FEsch member shall be entitled to one vote. The Commis—
sion shall not act unless a majority of the members are present, and no
action shall be binding unless approved by & majority of the total num-
ber of members.

{d) The Commission shall siopt an official seal to be used
as it may provide.

(e) The Commission shall hold an annual meeting and such
other regular meetings as its bylaws may provide and such special meet-
ings as its Executive Committee may determine. The Commission bylaws
shall specify the dates of the annual and any other regular meetings,
and shall provide for the giving of notice of annual, regular and speci:i
meetings. Notices of special meetings shall include the reasons there-
for and sn agenda of the items to be considered.
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(£f) The Commission shall elect annually, from among its
mewbers, a Chairman, a Vice Chairman end a Treasurer. The Commission
shall appoint an Executive Director who shall serve st its pleasure,
and it ghell fix his duties and compensetion. The Executive Director
shall be Secretary of the Commission. The Commission shall make pro-
vision for the bonding of such of its officers and employees as it may
deem appropriate.

(z) 1Irrespective of the civil service, personnel or other
merit system laws of any party State, the Executive Director shall sp-
point or discharge such personnel as may be necessary for the perform-
ance of the functions of the Commission and shall fix their duties and
compensation. The Commission bylaws shell provide for personnel poliw
cies and programs.

(h} The Commission may borrow, accept or contract for the
services of personnel from any State, the United States, or any other
governmental entity.

(1) The Commission may accept for any of its purposes and
functions any and all donations and grants of mci.ey, equipment, supplies,
materials and services, conditional or otherwise, from any governmental
entity, and may utilize and dispose of the same.

{J) The Commission mey establish one or more coffices for the
transacting of its business.

(k) The Commission shall adopt bylaws Tor the conduct of iis
business. The Commission shall publish its bylaws in convenient form,
and shall file a copy of the bylaws and any smendments thereto with the
appropriate agency or officer in each of the party States.

(1) The Commission annually shall meke to the Governor and
legislature of each party State a report covering its activities for
the preceding yesr. Any donation or grant accepted by the Commission
or services borrowed shall be reported in the annuel report of the Com~
mission, and shall inciude the nature, amount and conditions, if any,
of the donation, gift, grant or services borrowed and the identity of
the donor c.' iender. The Commission may meke sdditional reports as it
may deen d¢.sivable,

Committees.

2, {a) To assist in the conduct of its business when the full
Commission is not meeting, the Commission shall have an Executive Com~
mittee of ceven members, including the Chairman, Vice Chairman, Treesurer
and fot.o cther members elected annually by the Commission, The Executive
Committos, subject to the provisions of this compact and consistent with
the policies of the Commission, shall function as provided in the bylaws
of the Commission,

(b) The Commission mey establish advisory and technical com-
mittees, membership on which may include private persons and public
officials, in furthering any of its activities. Such committees may
congider any metier of concern to the Commission, including problems of
special interest to any party State and problems dealing with particulsr
types of taxes. '
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18 (¢) The Commission may esteblish such additional cormit-
719 tees as its bylaws mey provide,

Povers,
80 3. in addition t¢ powers conferred elsevhere in this compact,
81 _ the Commission shall have power to:
82 (a) Study State and local tax systems and particular typee
83 of State and local tuxes.
8} {v) Develop and recommend proposals for an incresse in unie
85 formity or compatibility of State and local tax laws with a view toward
86 enccouraging the simplirication end improvement of State and local tax
87 law and administration.
88 {c}) Compile and publish informetion as in its Judgment would
89 aspist the party States in implementation of the compect and Saxpayers
90 in complying with State and local tax lawvs.
91 {d) Do all things necessary and incideantal to the administra-
92 tion of its functions pursuant to this compact.

Finance,
93 b, (a} The Commission shall submit to the Governor or designat-r
9L officer or officers of each party State a budget of its estimated expeur
25 itures for such pericd as may be required by the laws of that State for
96 presentation to the legislature thereof.
97 (b} Each of the Commission's budgets of estimated expenditures
98 shall contain specific recommendetions of the amounts to be appropriate?

99 by each of the party States, The tctal amount of appropristions re-~
100 quested under any such budget shall be apportioned among the party States

101 a5 foliows: one-tenth in equal shares; and the remalnder in proportion
102 to the amount of revenue collected by each party State and its subdivie
103 sions from income texes, capital stock taxes, gross receipts taxes,

104 sales and use taxes. In determining such amounts, the Commission shall
105 employ such avallable public sources of information as, in its judgment,
106 present the most equiiable and accurste comparisons among the party

107 States. Iach of the Commission's budgets of estimated expenditures end
108 requests for appropristions shall indicate the sources used in obtaining
109 informetion emplcyed in applying the formuls contesined in this paragraph.
110 (¢) The Commission shall not pledge the credit of any party

i1 State. The Commission may meet any of its obligstions in whole or in

112 part with funds evaileble to it under paragraph (1) (i) of this Article:
113 provided that the Commission takes specific action setting aside such

11k funds prior to incurring any obligation to be met in whole or im part in
115 such manner, Except where the Commission makes use of funds available

116 to it under parapgraph 1 (i), the Commission shall not incur any obliga-
117 tion prior to the allotment of funds by the party States adequate to

118 meet the senme,

119 {d) The Commission shall keep accurate accounts of all receip.s
120 and disbursements., The receipts and disbursements of the Commission shall
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be subject to the audit and esccounting proczdures established under its as
bylaws. All receipts and disbursements of funds handled by the Commis~
sion shall be audited yearly by a certified or licensed public accountant g

and the report of the audit shall be included in eand become part of the a3
annual report of the Commission, £

{e} The accounts of the Commission shall be open at any rea- ©
sonable time for inspection by duly constituted officers of the party &
States and by any persons authorized by the Commisaion. -

(f) Hothing contained in this Article shall be construed to P
prevent Commission compliance with laws relating to audit or inspection .
of accounts by or on behaelf of any govermment contributing to the 5

support of the Commission, i

Article VII. Uniform Regulations and Forms.

1. Whenever any two or more party States, or subdivisions of party
Stakes, have uniform or similar provisions of law relating to an income
tax,jthe Commission mey adopt uniform regulations for any phase of the
administration of such law, including sssertiocn of Jurisdiction to tax,
or prescribing uniform tex forws. The Commission may also act with re-
spect to the provisions of Article IV of this compact.

2. Prior to the adoption of eny regulation, the Commission shall:

(e} As provided in its bylaws, hold at least one public hear- i

ing on due notice to all affected party States and subdivisions thereof o
and to all texpayers and other persons who have made timely request of e
the Commission for advance nctice of its regulation-meking proceedinga.

(b) Afford all affected party States and subdivisions and P
interested persons an opportunity to submit relevent written desta and =
views, which shall be considered fully by the Commissfon. 5

3. The Commission shall submit sny regulatiorsadopted by it to the it
appropriate officials of all party States snd subdivisions to which they A
might apply. Each such State and subdivision shall consider any such
regulstion for adoption in accordance with its own laws and procedures.

Article VIIT. Interstate Audits.

1. This Article shall be in force only in those party States
that specifically provide therefor by statute,

2, Any party SBtate or subdivision thereof desiring to meke or
participate in an audit of any accounts, books, papers, records or other
documents may request the Commission to perform the audit on its behelf.
In responding to the request, the Commission shall have sccess to and
way examine, at any reasonable time, such sccounts, books, papers,
records, and other documents and any relevant property or stock of merw-
chendise. The Commission may enter into agreements with party States
or their subdivisions for assistence in performance of the gudit. The
Commission shall muke charges, to be paid by the State or locel govern-
ment or poveramehts for which it performs the service, for-any aud{ts

performed by it in order to reimburse itself for the actuel costs ine
curred in meking the sudit.
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3. The Commission may require the attendance of any person within
the State where it is conducting an audi? or part thereof at a time a&nd
place Tixed by it within such State for the purpose of giving testimony
with respect to any account, book, paper, document, other record, prop-
erty or stock cf merchandise being examined in conrection with the audit,
If the person is not within the Jjurisdiction, he may be required to at-
tend for such purpose at eny time and place fixed by the Commission
within the State of which he is a resident: provided that such Stete has
adopted this Article,

b,  The Commission may aprly to any court having power to issue
compulsory process for orders in aid of its powers and responsibilities
pursuant Lo this Article end any and sll such courts shall have Jurise
diction to issue such orders. Failure of any person to obey any such
order shall be punisheble as contempt of the issuing court., If the
party or subject matter on account of which the Commission seeks an
order is within the Jjurisdiection of the court %o which application is
made, such application may be to a court in the State or subdivision
on bvehalf of vhich the auwdit is being made or w court in the State in
which the object of the order being sought is situsted, The provisions
of this paregraph apply only to courtis in a State that has adopted this
Article,

5. The Commission may decline to perfor: any audit requested if
it finds thet its available personnel or other resoucces are insuffi-
cient for the purpose or that, in the terms raquested, the audit is
impracticeble of smtisfactory performancze. If the Commission, on the
basis of its experience, has reason to believe that an audit of a par-
ticular taxpayer, either st a particular time or on 8. particular sched-
ule, would be of interest to a number of party States or their subdivie
sions, it may offer to meke the audit or euditz, the offer to be con=
tingent on sufficient participation therein as determined by the Commis-
sion,

6. Informetion obleined by eny audit pursuent to this Article
shall be confidential end available only for tax purposes to party
States, their subdivisions or the United States. Availability of in-
formation shall be in mccordance with the laws of the States or sub~
divisions on whose account the Commission performs the sudit, and only
through the appropriate apencies or officers of such States or subdivi-
sions. dothing in this Artiele shall be construed to require sny tax-
payer 1o L=~y records for any period not othervise required by law.

7. Uslhier arrangements made or autherized pursuant to law for co-
operative audit by or on behalf of the party Steteg or any of their sub-
divisions are not superseded or invalidated by this Article.

8. In no event shell the Commission make any charge against a
texpayer for en audit,

9. As used in this Article, "tax," in addition to the meaning
ascribed to it in Article IT, reans any tax or license fee imposed in
whole or in part for vevenue purposes,
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Article IX. Arbitration.

1, Vhenever the Commission finds a need for setiling disputes cone
cerning apportionments and allocations by arbitration, it mey sadopt &
regulation placing this Article in effect, notwithstanding the provisions
of Article VII.

2. The Commission shall select and maintain an Arbitration Panel
composed of officers and employees of State and local governments and
private persons who shall be knouwledgeable and experienced in matters
of tax law and administration.

3. Whenever a taxpayer who has elected to employ Article IV, or
whenever the Jaws of the party Siate or subdivision thereof are substan~
tially identical with the relevant provisions of Article IV, the taxpayer,
by written notice to the Commission and to each party State or subdivision
thereof that would be affected, way secure erbitration of an apportionment
or gllocation, if he is dissatislied with the final administrative deter-
mination of the tax agency of the State or subdivision with respect thereto
on the ground that it would subject him to double or multiple taxation by
two or more party States or subdivisions thereof. Each party State and
subdivision thereof hereby consents to the arbitration as provided herein,
and agrees t¢ be bound thereby,

4, The Arbitration Board shell be composed of one person selected
by the taxpayer, one by the agency or egencies involved, and one member
of the Commission's Arbitration Panel., If the agencies involved are un=
able to agree on the person to be selected by them, such person shall be
selected by lot from the total membership of the Arbitration Panel. The
two persons selected for the Board in the manner provided by the foregoing
provisions of this parsgraph shall Jointly select the third member of the
Board, If they are unable %o sgree on the gelection, the third member
shall be selected by lot from asmong the total membership of the Arbitra-
tion Panel. Xo member of a Bosrd selected by lot shall be gqualified to
serve if he is an ofiicer or employee or is otherwise affiliasted with any
party to the srbitration proceeding. Residence within the Jurisdiction
of a party to the arbitration proceeding shall not constitute arffillation
within the meaning of this paragraph,

5. The Board may sit in sny State or subdivision party to the pro-
ceeding, in the State of the taxpsyer's incorporation, residence or domi-
cile, in any State where the taxpayer does business, or in any place that
it finds most appropriete for gaining access to evidence relsvant ta the
matter before it. .

€. The Board shall give due notice of the times and places of its
hearings. The parties shall be entitled to be heard, to present evidence,
and to examine and cross-exsmine witnesses. The Board shall sct by major-
ity vote,

T. The Board shall have power to administer oaths, taske testimony,
subpoena und require the sttendence of witnesses and the production of
accounts, books, papers, records, and other documents, and issue commissions
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to take testimony. Subpoenas may be signed by any member of the Board.
In case of failure %o cobey & subpoena, and upon applicetion by the Board,
any Jjudge of a court of competent jurisdietion of the State in which the
Board is sitting or in which the person %o whom the subpoena is directed
may be found mey make an order requiring compliance with the subpoena,
end the court mey punish failure to obey the order as a contempt. The
provisions of this paragraph epply only in States that have adopted this
Article,

8. Unless the parties otherwise agree the expenses and other costs
of the arbitration chall bte assessed and allocated among the parties by
the Board in such menner as it mey determine. The Copmission shall fix
a schedule of compensation for members of Arbitretion Boards and of other
allowable expenses and costs. N¢ officer or employee of a State or local
governument who serves as & wember of a Board shell be entitled to compen-
sation therefor unless he is required on account of his service to forego
the regular compensetlion attaching to his public employment but any such
Board member shall te entitled to expenses,

9. The Board shall determince the disputed spportionment or alloca-
tion and any matters necessary thereto. The determinations of the Board
shell be final for purposes of making the apportionment or allocation,
but {or no other purpose.

10, The Board shall {ile with the Commigsion and with each tax sgency
represented in the proceeding: the determination &f the Board; the Board's
written gtatement of its reasons therefor; the record of the Board's pro~
ceedings; and any cther documents required by the arbitration rules of
the Commission to be filed.

11. The Commission shell publish the deteiminetions of Boards together
with the statements of the ressons therstor,

12, The Commission shall adopt and publish rules of procedure and
practice and shall file &4 copy of such rules and of any amendment thereto
with the appropriate egency cor officer in esch of the party States,

13. [Bothing contained herein shull prevent at sny time a written com-
promise of any matter or matters in dispute, if otherwise lswful, by the
parties to tke arbitretion proceeding,

Article X, Entry Into Force and Withdrawsal.

1. This compact shall enter into force when enacted imto law by eany
seven States, Thereafter, this compact shall become effective as to any
other State upon its enactment thereof. The Commission shall arrenge for
notification of all party States whenever there is a new enactment of the
compact,

2. Any party Stete may withdravw from this compact by enacting =
statute repealirng the same. Ho withdrawal shall affect any liability
already incurred by or chargesble to a party State prior to the time of
such withdrawsl.

3. Ho proceeding commenced before an Arbitration Board prior to the
withdrawal of a State and to which the withdrawing State or any subdivision
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thereof is a party shall be discontinued or terminated by the withdrawal,
nor shall the Board thereby lose Jjurisdiction over any of the partles to
the proceeding necessary to make a binding determination therein.

Artiele X1, Bffect on Other Laws end Jurisédiction.

Neothing in this compact shall be construed to:

(a) Affect the power of any State or subdiviasjon thereof to fix
rates of taxation, except that @ purty Stete sheall be obligated to imple-
ment Article ITI 2 of this compact.

{b) Apply to any tax or fixed fee imposed for the registration
of a motor vehicle or any tex on motor fuel, other than a sales tax:
provided that the definition of "tax" in Article VIII 9 may apply for the
purposes of that Article end the Commission's powers of study end recom—
mendation pursusnt to Article VI 3 may apply.

(¢} Withdraw or limit the jurisdiction of any State or local
court or administrative officer or body with respect to any person, cor-
poretion or other entity or subject matter, except to the extent that
such Jurlsdiction is expressly conferred by or pursuant to this compact
upon anocther sgency or body.

(d@) GSupersede or limit the jurisdiction of any court of the
United States.

Article XIT. Construction mnd Severability.

This compact shall be liberally construed so eas to effectuate the
purposes thereof, The provisions of this compect shall be severable and
if eny phrase, clause, sentence or provision of this compact is declared
to be contrary to the constitution of any State or of the United States or
the applicability thereof to any government, agency, person or circumetance
is held invalid, the velidity of the remainder of this compact =znd the ap-
plicability thereof to any government, agency, person or circumstence shall
not ve affected thereby. If this compact shall be held contrary to the
constitution of any State perticipating therein, the compect shall remain
in full force and effect ag to the remsining party States and in full
force and effect as to the State affected as 1o all seversble matters.

PINAL COMPLETE TEXT

Pecember 20, 1966

Council of State Gouvernments
Washington Office
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THE COUNCIL OF STATE GOVERNMENTS
WASHINGTON OFFICE
1755 Massachusetts Avenue, N. W., Washington, D.. C. 20036 e Tel. 483-9500

January 20, 1967

RE: ERRATUM NOTICE
SUMMARY AND ANALYSIS OF THE MULTISTATE TAX COMPACT

Enclosed are two documents. One is an erratum notice calling attention
to an omission from the Final Complete Text of the Multistate Tax Compact,
dated December 20, 1966. Unfortunately a line was omitted from Article VII,
page 10, of the text of December 20. It is important that the text be corrected
since the omission changes drastically the scope of the authority of the Multi-
state Tax Commission to adopt and submit uniform regulations and forms. As it
appeared in the compact text you have, that authority would be limited to income

taxes. It should include, as the notice indicates, capital stock, gross receipts,
sales and use taxes.

The second is the promised explanatcry statement of the Multistate Tax
Compact -- promised for January 15, but unfortunately delsyed beyond that date.
The Summery and Analysis should answer many questions about the compact. It
does not -- it could not -- answer all of them. For such additional gquestions

&8s you may have, we repeat the offer we made in Hew Orleans that you call or
vrite us.

On the matter of state appropriations, also discussed at New Orleans, it
is very difficult to suggest a firm figure because of a number of variables.
First, no one can say with certainty how many states will be party to the com-
pact during the initial fiscal period. Second, as among the states, the compact
provides that much the greater share of requested state appropriations shall be
determined on the basis of the proportionate amount of revenue collected by each
of the states and their subdivisions from income, capital stock, gross receipts,
sales and use taxes. Third, much of the time and effort during the initial
fiscal period must be devoted to preparation for subsequent activity, i.e. organ-
ization of the Commission, preparation of bylaws, hiring the Executive Director,
securing office space, furniture and equipment, etc. Fourth, as the value of
the compact proves itselfl to the states, it may be anticipated that appropria-~
tions will need to be increased to support requested services.

Under these circumstances we suggest a contingency appropriation to bhe
used as needed for the fiscal period July 1, 1967-June 20, 1968, of not less

SOUTHERN OFFICE WESTERN OFFICE

E EASTERN OFFICE

HEADQL;QQRHT S':Seet 36 West 44th Street 830 West Peachtree Street, N.W. 21'1 Sunerlilree} 94108
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than $3,000 for the small states and proporticnately larger amounts for the
larger states. If a state is on a biennial budget, the amount should be
doubled.

We should like to request that we receive information concerning introduc-
tion and adoption of the compact.

Sincerely,

CHARLES F. SCHWAN, JR.
Jecretary, Special Committee on
Interstate Taxation, Council

of State Governments

cfs:e
enclosures






.text, dated December 20, 1966, of the Multistate Tax Compac

THE COUNCIL OF STATE GOVERNMENTS
WASHINGTON. OFFICE ) »
1755 Massachusetts Avenue, N. W., Washington, D. C. 20036 » V'l"el. 483 “5C0

Jarnacvy 18, 1967

.ERRATUM NOTILICE

-RE: THE MULTISTATE TAX COMPACT

~An unfortunate error was made in reproducing the £ -na® comple:=

z L line was
omitted from Article VII, page 10. Following the word "tax,' taere should
have appeared 'capital stock tax, gross receipts tax, sales or use tax, ..."

For the first paragraph of Article VII as 1t appea.s 1n the text .
of the compact dated December 20, 1966, there shounlil appes: ~he £following:

1 1. Whenever any two or more party States, or sabdivisions nf pares

2 States, have uniform or similar provisions «f 'aw v .. ling Tooaf ieemit .
3 tax, capital stock tax, gross recelipts tax, sules Tt s1ie tax, the lem

4 mission may adopt uniform regulations for .any phase of the administration
5 of such law, including assertion of jurisd ~tion fo tax, dr vres-cibing

6 uniform tax forms. The Commission may also act with resp2<t to the

7 provisions of Article IV of this compact,

We regret very much any inconvenieice we may iave osuc! yos
Youre very truly,

'CHARLES F. SCHWAN, Jk.
Secretary, Special Somrnitoée n
Letevsrate Taxatioss.

of State Governments.

fomranT o Lomisiatlvs
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Jenuary 20, 1967

THE MULTISTATE TAX COMPACT

Summary and Analysis

Introduction

For almost a year a Multistate Tax Compact has been in the process of
development under the auspices of the Council of State Governments, with the
cooperation of the National Association of Tax Administrators, the National
Association of Attorneys General and the National Legislative Conference. The

ccmpact is now ready for consideration by the 1967 sessions of State legisla-
tures.

Development of the compact is the result of two factors: (1) the desir-
ability of achieving a significant measure of interjurisdictional compatibility
in State and local tax systems, and (2) the growing likelihood that federal
action will curtail seriously existing State and local taxing power if appro-
rriate coordinated action is not taken very soon by the States. Adoption of
the compact offers several positive advantages to States, local governments and

taxpeyers. The threat of federal action imparts a high degree of urgency to the
undertaking.

The basic objective of the compact is to provide solutions and additional
facilities for dealing with a number of tax problems of multistate businesses,
notably the ones identified by the Willis Subcommittee of the House Committee on
the Judiciary.* Perhaps even more important in the long run, the compact would
provide mechanisms for dealing with multistate tax problems on a continuing basis
end for solving future problems as well as those presently known to exist. Like
the bills bearing Congressman Willis's name, the compact deals most immediately
with income, cepital stock, gross receipts, sales and use taxation. Also the
compact is designed to provide for study, recommendatory and certain service
features that could be applied to other State and local taxes as well.

One of the principal measures for improvements -- i.e. simplification of
taxpayer complience and elimination of the possibility of double taxation -- in
the income tax field is the Uniform Division of Income for Tax Purposes Act.

The compact would permit any multistate taxpayer, at his option, to employ the
Uniform Act for allocations and apportionments involving party States or their
subdivisions. Each party State could retain its existing division of income
provisions, but it would be required to make the Uniform Act avaeilable to any
taxpayer wishing to use it. Consequently, any taxpayer could obtain the benefits
of multijurisdictional uniformity whenever he might want it.

While the availability of the Uniform Act should prevent disputes or mini-
mize their number, the compact also provides for an arbitration procedure for
the settlement of such disputes as mey remain. This would also be at the option
of the taxpayer, who could pursue a judicial remedy if he chose.

* Upecial Subcommictee on State Taxation of Interstate Commerce
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The compact further aids uniformity by providing for the making of advi-

sory administrative regulations applicable to sny uniform provisions of
statutory law.

A number of reforms already adopted widely would be made universal among
the paerty States by the compact. For example, credits for sales taxes paid to
other Jurisdictions, provision for a small taxpayer to elect to pay a tax on
gross sales in lieu of net income and relief of vendors from collection of sales

or use taxes upon good faith acceptance of an exemption certificate would be
assured.

The matter of efficiency of audits, with concomitant convenience to tax-
payers, long has been a subject of interest. The compact would make single

audits possible on a multistate basis, in those States choosing to become parties
to & ccoperative audit article.

While many of the compact's provisions would be self-executing, some would
require the conduct of research, informational and implementing activities. For
these purposes, the compact would estsblish a Multistate Tax Commission composed
of representatives of the party States having responsibility in multistate tax
matters. Although en interstate administrative agency would be new in the tax
field, there are already a number of interstate administrative agencies, some
with many years of successful operation. The Port of New York Authority which
now operates and menages a btillion and a half dollars worth of transportation
and related public works is the ocldest example. It is now forty-five years old.
Multistate commissions with large numbers of member States are to be found in the
fields of education, natural resource development and mesnagement, and pollution
control. Beveral compacts have a membership of all or almost sll the States.
These include the Interstate Compact for the Supervision of Parolees and Proba-
tioners, the Interstate Compact on Juveniles, and the Interstate Compact on
Menteal Health. Accordingly, there would be a considerable bedy of experience
for a Multistate Tax Compact and its Commission to draw upon.

The compact approach offers a number of advaentages in addition to removing
any possible validity for federal legislation restricting State and local taxing
Jurisdiction. In effect the latter declares the solution of multistate tax prob-
lems to be hopeless and seeks to minimize their impact by curteiling State and
local taxing authority. While those texpayers so situated as to secure prefer-
ential treatment from such a system might be glad for the windfell, the conse-
quences for their nonexempt competitors and State and local revenues could be
disastrous. These portions of the business community, including utilities of
all types, retallers, vendors of items such as beverages, gasoline, tobacco and
other products, and intrestate businesses of all sorts alsc will be faced with
the likelihood of increased tax burdens in order to make up the revenue losses
resulting from federally required preferential exemptions.

The serious implications of federal intervention in this area are further
emphasized by the current proposals, because they would a@épt u dowbla standard
for Federal end State governments. While assuming the propriaty of the Federal
Government's use of tax policy to implement econamic poiicies ., the Willis »ills
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would prohibit the States from utilizing tax policy to encourage industrial
development programs best suited to their own particular resources and needs.

These bills would thereby prevent States from stimulating economic growth and
creating new Job opportunities for their citizens.

It should be remembered that taxes are not levied for their own sake. They
provide the means to support State end local services and other necessary pro-
grams of State and local government. Decisions that affect the amounts of money
that State and local governments can raise and the sources from which they can

raise them have an inescapable relastion to the scope and content of all functions
of State and local government.

It is particulerly ironic at this time that the States and local govern-
ments should be faced with a threat of loss of revenue when the pressure for
new or improved services is almost inexorsble. During the decade 1955-196L, for
example, State-local expenditures increased from $33.7 billion to $69.3 billion,
a rise of 105 per cent. State-local revenues from their own sources rose during
the period from $27.9 billion to $58.4 billion, an increase of 10G per cent.
State-local debt, $4L.3 billion in 1955, increased by 108 per cent to $92.2 bil-
lion in 1964. Federal aid during the pericd increased by more than three times,
from $3 billion to $10 billion.

Those forces which have cortributed to the major changes in the State-
local fiscal pattern may be anticipated to continue to be operative or to pro-
duce even more startling conseqguences. Theses include & continuing increase in
total population; eixpanding governmental services for both the young and the
elderly; the comparatively great expense of providing governmental services and
facilities in urban and suburbtan areas where an increasing proportion of the
population lives and works; the steadily multiplying demands for recreational,
cultural, educational and other services by an affluent society; and the more
sophisticated needs of the business community.

Project '70, a grant-supported study sponsored by the Council of State
Governments, projects expenditures of current Stete-local activities at $108.2
billion in 1970. Estimates of needs for certain additional activities have been

made. Together, the total of such State-local expenditures is $127.7 billion
in 1970.

State-local revenues, including z significant increase in federal grants-
in-aid, are projected to be $105.5 billion. The gap between this figure and
$127.7 villion is $22.2 billion. It might be added that these projections do
not take into account other areas in which State~local expenditures may increase
because reliable estimates of the magnitudes of such increase have not been
completed.

The genius of the Americen federszl system is that it provides for diversity
within a unified whole. ZIntirely bound up with -the autonomy of the States and
- local governments are all the decisioas the selate to tax policies, It is not
good guvernment to have the resPansiBifity‘m

r Stats and local tax policy deter-
mined oy Congress, but other policies deieminabié oy State aad local governmernts.
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Inevitably they would ve shackled by Congressional enactments made by a body not
responsible for the consequences of its acts.

A free, competitive economy operating within our traditionasl fremework of
a vieble federal system cannot endure the centralized. monolithic control over
the entire economy necessarily involved in this type of federal intervention in
State and local tax policies. Such federal legislation does not meet the needs
of State governments nor of the vast majority of taxpayers. In fact it would be
inimical to them. On the other handa, the Multistate Tax Cempact proposes to
tackle the real problems of assuring equitable treatment of tarxpayers, facilitat-
ing complience and providing means of evoiding or settling multistate tax dis-
putes.

Background

In 1959, the United States Supreme Court decided the Northwest Portland
Cement and Stockham Valve Cases. The net effect of these decisiouns, and of that
in the Scripto case of 1961, was to make it absolutely clear that State and local
Jurisdiction to tax could rest on sales activity of the taxpayer within the Jjuris-
diction, even if the texpayer had no physical propervy or fuli-time employees
within the jurisdiction. This conclusion was not st all surprising, because it
was in support of the general promosition that a taxpeayer's benefiting from
economic activity in a jurisdiction mekes him liabie for taxes there. However,
the final judicial determinatior that such was the case led some elements of the
multistate business community tc press for federal legisletion that would estab-
lish a contrary result. Within months of the Northwest snd Stockham decisions,
this pressure succeeded in securing enactment of Public Law 86-272, a statute
which removed many sales activities of out-of-state firms from State and local
taxing jurisdiction. One of its conseguences has been to place at a tax dis-
adventage local firms and those multistete firms that cannot organize their
activities to take advantuge of the statute.

Also authorized by Public Law 86-272 and smendments to it was a study of
state and locel taxation of multistate businesses. On the last day of the first
session of the 89th Congress, the Willis Subcommittee presented its bill,

H. K. 11798. Briefly stated, H. R. 11798 would have limited drasticelly the
Jurisdiction of State and local governments in the fields of income, sales and
use, gross receipts and capital stock taxation. It would have injected the
Federal Government into the administration of State and local tax laws and
adjudication of tax disputes. Finally, it would have prohibited certain prac-
tices complained of.

In the hearings on H. R. 11798, Governors, legislators, Attorneys Genersal,
tax administrators and other witnesses who appeared for 46 States testified that
enactment of the bill would cost their States dearly in revenue, shift the burdeu
of taxation among taxpayers, encourage the organization of business operations
to avoid taxation end impede their administration of their cwn tex laws.

The Subcommittee's response to the testimony was another bill, H. R. 16491,
Tae. principal difference beiweer the bills was in the elimination from H. R. 16491
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of provisions for direct federsl administration of State and local tax laws and
for adjudication of tax disputes. On the other hand, H. R. 16491 provided for
a jurisdictional standard for all business activities taxes based on a combina-
tion of the provisions of Public Law 86-272 and the "business location" test.
The latter requires that to be taxable by & jurisdiction a business must own or

lease real property in the jurisdiction and have one or more full-time employees
there.

Already introduced in the first session of the 20th.Congress 1is S. 2158,
by Mr. Willis, and bills offered by six others. The latest bills are identical
to H. R. 16491. The financial importance of the proposal and the efforts
lavished in its behalf thus far offer convincing evidence that proponents of
federal action will continue their pressure to obtain a Congressional enactment
restricting State and local taxing power.

Supporters of this type of federal azction contend that lack of uniformity
in State and local tax laws, as they affect multistate business activities, pro-
duce tarpayer inconvenience and raise the cost of reporting and paying these
texes. They also allege that certain features of the present system can result
in double or multiple taxation. There is good reason to believe that in some
respects these charges are entirely without foundation and that in most others
they are much exaggerated. WNevartheless, the assertions have had great effect
on members of Congress and on tiat part of public opinion that concerns itself
with subjects of this kind. Consequently, tangible State action is necessary
to meet that portion that is real and to assure taxpayers and pubiic officials
that multistate machinery exists to cope with any multistate aspects of the
State and local tax problem that may arise.

The several Congressional bills prevent overlapping or nonuniform State
and local taxation Ly the simple expedient of ezem.ting certain multistate
businesses from such taxation. Obviously, this would relieve the favored tax-
payers of any compliance burdens or from any concern with nonuniformity of Strtz
and local laws. But it would do so at the expense of State and lncal revenue
raising capacity, and without attempting to determine wihether the favored tax-
payers actually do owe any obligation of support to the jurisdictions affected.

There are several specific areas that are especially sensitive, from the
multijurisdictional standnoint. These include the allocation and apportionument
of income for tax purposes among the severa: Jurisdictions in which z taxpayer
operates; the availabiiity of credits for salss taxes paid to another jurisdic-
tion; and the simplification of reporting for relatively small taxpayers. These
items, together with the geuneral proposition that substantive compatipility or
uniformity should be encouraged wherever appropriate, could be viewed as a
miscellaneous program for tax reform. The Multistate Tax Ccmpect deals with
all of them.

Also, it should be nouted *that several types of taxes seem to involve a
varticularly large wultijurisdictional incidence. For this reeson they have.
the concentratad attention of thie proponents of fed=ral action and also receive
tne central attention of ine compact. These are income, capital stock, gross
receipts, sakes and use taxes. However,; the compact also recognlizes that many
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other forms of State and local taxation can have some multijurisdictional aspects.
Accordingly, it provides for an agency thet can study and make recommendations

on a continuing basis with respect to virtually all such taxes, as well as with
respect to the enumerated ones.

The Compact and Unifermity

Uniformity in State laws is generally considered to be a desirable objec—
tive, but a balance must te struck between o required uniformity and State and
local independence. The ability of States to vary their policies to meet their
own particular needs and the specitic preferences of their inhsbitants is a
cardinal virtue of the American form of government. States can achieve wii-
formity by individuel and unilaterzl actions, provided that they enact the same
statutes as all other States, keep them uniform after enaciment, end administer
them in the same ways. An attempt to echisve uniformity by such unilateral
action is the "Uniform Division of Income for Tax Purposes Act," first made
available by the National Conference of Commissioners on Uniform State Laws in
1957. The Act has now been edopted in about a third of the States which levy
corporate income taxes. Both within and without those States, this statute
represents the nearest appronach to consensus in respect to the allocation and
epportionmen of income for ta. purposes. On the other hand, it is doubtful
whether comn’ete and universesl agreement on the substantive law can be attained,
except over s considerable period of years. This should not discourage as many
States as find it possible to do so from adopting the Uniform Act at the earliest
opportunity. But even if the recently accelerating pace of Uniform Act adoptions

continues, the Multistate Tax Compect can add several highly beneficial ingre-
dients,

Te first of these may be attributed to the fact that uniformity is not
equally important to all interested parties and that its advantages may vary
to some extent with circumstances. Uniformity in tax laws is much more of an
advantege to certain multistate taxpayers than to the officials of individual
States or locael governments. These public officials do not normally face any
confusion that may arise from differences between the tax laws or regulations
of théir own jurisdiection and those of other Jurisdictions. They administer: or
legislate only with respect to their own laws. On the other hand, multistate
taxpayers are often willing to forego the advantages of uniformity in order to
benefit from particular State and local policies that may serve both their needs
and those of the governmental units in question.

The Multistate Tax Compact provides that the Uniform Act will be awailable
in all party States to any multistate taxpayer wishing to use it. Consequently,
taxpsyers will be able to have the benefits of uni formity whenever they want it.
Cn “he other hand, States adopting the compact reserve the right to enact any
othér laws dealing with allocation and apportionment of income that may ‘seem to
ther to have a special appropriateness or to meet their own policies.

Another advantagé"of the compact is that it would make this same BPTORN
Lo uniformity wprliicamble to locel allocetions and apportionments as well 85 “o
taose at the State level. . While the income tax hes been more identified with
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States than with local governments, a number of the latter are in the field.
The Uniform Act by itself does not reach the multijurisdictional problem at
the local level.

Aside from the simplicity of uniformity, its virtue in the income tax fiela
is generally thought to be avoidance of the possibility of double or multiple
taxation of the same income. 1In all probability the compact can achieve this
result in all or nearly all cases merely by helping to make the Uniform Act
universally available to multistate texpayers at both the State and local levels.
However, in the event that experience shows s lingering area of conflict or over-
lap to exist, the compact would make it possible for the Multistate Tax Commis—

sion to initiate a system of arbitration of disputed allocations and apportion-
ments.

Another aspect of uniformity goes beyond the words of statutes. Unifornm
language in legislative enactments may be diminished in its effectiveness by
differing administrative or judicial interpretations adopted in some of the
separate jurisdictions. The compact takes a long step toward preserving and
safeguarding statutory uniformity, once achieved, by giving the Multistate Tax
Commission established by the compact power to make uniform regulations imple-
menting substantially uniform laws —- not only income tax laws, but also capital
stock, gross receipts and sales and use tax laws. At the same time, assurance
is given thet the Cormission will not become independent of the States. Any
such regulatien, to be effective in a State or subdivision, must be considered
and adopted in accordance with its own laws and procedures.

A related power given to the Multistate Tax Commission is to develop uniform
tax forms. The creation of machinery to promote the availability of such aids to
State and local tex asdministration could of itself do much to simplify a multi--
State taxpayer's work.

Audits

One of the longest lived hopes in the multistate tax field has been that
some practicable system of cooperative audits could be devised. To the taxpayer,
such a system could mean lessened inconveniernce since a smaller number of audits
-- or perhaps a single audit -- could suffice to verify his returns 4o all juris-
dictions. To tax administrators and public officials generally, successful
multijurisdictional audits would promote the eccnomy and cfficiency of tax admin-
istration. IHeretofore many legal and, practical obstacles hiave blocked the
realization of a multistate audit system. The compact o¥fers =z broadly based
and flexible authorization for such a system that would come into operation if
the Multistate Tax Commission and a number of the party States found it feasible.

Local Tax Laws

Reference has alrealy been made to the fact that the >ompact covers the
multisteate aspects of both State and local tex laws. Since local governments
levy and administer taxes on or collectable by muliistate hiziness, a compre-
hensive approach requires that local taxes .of the relevant xinds re handled.. As
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in the case of the States, the compact seeks to preserve for local government§
the maximum degree of autonomy in the determination of tax policy while bringing

gbout a desired degree of uniformity end compatibility in administration and
procedure.

Experience With Compacts

For handling significent problems which are beyond the unaided cepebili-
ties of the regulerly constituted agencies of individual State governments, the
accepted instrument is an interstate compact. In the field of taxation, the
Vehicle Registration Proration and Reciprocity Agreement has been operative
amond western States for a decade. Its seventeen members, by agreement, appor-
tion commercial vehicle texes of the registration and fixed-fee type on a
milesge basis. This compeact, although presently operative regionally, is open
to joinder by States of other regiomns.

To appreciate that an interstate compact can perform the desired functions
in the tax field it is only necessary to know that: (1) there are already in
operation & number of nationwide compacts, and (2) there are compacts under which
a1l of the types of activity apvropriate to the handling of the interstate as-
pects of multistate taxation are being performed.

Some interstate compacts of nationwide scope pertaining %o various subject
matter fields include:

(a) The Interstate Compact for the Supervision of Parolees and Proba-
tioners is in operation among all fifty States, the Commonwealth of Puerto Rico
and the Virgin Islands. Under this compact, between ten and fifteen thousand
parolees and probationers every year receive supervision on parole or provation
in States other than the one where they were convicted.

(b) The Interstate Compact to Conserve 0il and Gas is a recommendatory
and study compact dealing with the conservation of vitel natural resources.
Its membership is thirty States, which represent all jurisdictions within the
United States having any significant oil or natural gas production.

(c) The Vehicle Equipment Safety Compact has been enacted by forty-four
States and the District of Columbia., It provides for the formulation of vehicle
equipment safety specifications for incorporation in the laws of the party Jur-
isdictions.

(d) The Interstate Compact on Juveniles is in force in forty-two States.
It provides administrative and judiecial proceédures for the wceturn of interstate
runaway children and for interstate supervision of juveniles on parole and
probation.

(e) 'The Interstate Compact on Mental Health, enacted by thirty-two States,
provides for the interstate transfer of meéntal patients onthe basis of clinical
velfare considerations, snd without -efewzaee 4o resitience. S
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(f) The Driver License Compact is in effect among twenty-one States. It
provides for exchange of information and action on driver licenses affected by

serious offenses in all party jurisdictions, rather than merely in the juris-
diction of licensure.

(g) The Agreement on Detairers has now been enacted by fifteen States."
It provides an expeditious means of clearing interjurisdicticnal "hold orders

against prisoners and of affording speedy trials on charges pending from another
jurisdiction.

In addition to the compacts listed above, there are many compacts of a bi-
state or regional nature. Many ccmpacts are administered directly by the regular
departments of the State governments. Hovever, there are now over rorty inter-
state compact agencies in cperation. A few of them, such as the Waterfront
Commission for New York Harbor (a labor-management regulatory body) and the Ohio
River Valley Water Sanitation Commission and Intersiate Sanitation Commiscsion
(water pollution control agencies) have imporiant and complex regulatory functions.
Others administer public works running all the way from modest little bridges to
vast mass transportation systcems; a number of others apportion waters of inter-
state basins (as the Delaware River Basin Comriscion is doing in the northeast
and es compact commissions in the western States have done for years); and still
others perform study and recomm:ndatory functions in subject matter areas ranging
from education to natural resousce conservation and management.

Summary of Compact Provisions

Some of the provisions of the compact are self-explanatory. Tne fclliowing
commentary is confined to those features which appear to merit special notice.

Article I. Purposes

This article sets forth the basic purposes of the compact which cover the
essential considerations involved in the handling of the interstate aspects of
muitistate taxation. It is intended as an aid in comstruction.

Article IT. Definitions

The term "taxpasyer" is defined in such a way as to limit the application
of the compact to corporations and other business entities. "Tax" is defined
~o include those State and local taxes which may raise multistate questions,

out to exclude any tax or fixed fee for registration of a motor vehicle or any
-ax on motor fuel except & sales tax.

Article III. Elements of Income Tax Laws

Thie article enacts provisions designed to alleviate unnecessary burdens
in reporting and paying income taxes. Paragraph 1 vermits a taxpayer to elect
_ %0 allocate and.apportion'his income in accordance with the law of a party State
or the Uniform Division of Income for Tax Purposés Act and to make a similar
election iu the case of subdivisions in two or more varty States. Paragraph 2
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permits small taxpayers to pay an optional tax on gross sales in lieu of %axes
on net income.

Article IV. Division of Income

Article IV of the compact is almost verbetim the "Uniform Division of
Income for Tax Purposes Act." The only significant changes are three in number:
{1} if used under the compact, the substance of the Uniform Act also would apply
to allocation and apportionment pursuant to local income tax laws as well as to
State income tex laws; (2) a narrowing of the aefinition of "public utility"
would permit a taxpayer to employ the Uniform Act for the epportionment of income
from pipeline operations; and (3) if a texpayer has income as s public utility
but derives the greater portion of his income from nonutility activities, he may

elect to allocate and apportion his entire net income as provided in the Uniform
Act.

It should also be noted that under the compact, a taxpayer could either
employ the Uniform Act or whatever alternative apportionment provisions a State
mey have under other laws or, in the case of a local income tax, that might
exist pursuant to local law. Couisequently, a taxpaver could secure uniformity
whenever he desires, but State and local governments also could continue to use
their tax laws as instruments cf economic policy in deeling with multistate
businesses ard the overall problems of industrial and commercial growth.

Article V. Elements of Sales and Use Tax Laws

Two matters are dealt with in this article: granting of credit for State
and locel sales and use taxes paid to other Jjurisdictions, and relieving of

vendors from collection of sales or use taxes upon good faith acceptance of a
resale or other exemption certificate.

Article VI. The Commission

This article contains the housekeeping provisions which are necessary
because the compact sets up an interstate agency. It establishes the Multi-
state Tax Commission, and provides for the selection by each party State of
one member, and, if State law so Provides, an alternate member. The Attorney
General or his designee or other counsel, if State law so provides, may attend
Commission meetings but shall not vote. It requires that each party State
provide for selection of appropriate subdivision representatives to consult
with such membzr. It permits official action to be teaken only at a meeting
vhere a majority of all the member States are represented and then only by an
affirmative vote of a majority of all members.

The Commission is required to appoint an Executive Director and to provide
for other employees as needed. It may borrow or contract for the services of

personnel from any State, or the Federal Government, or any otner governmental
entity.

The Commission may accept and dispose of donations and grants from any gev-
“ernmental eptity. The Commission must adopt and putlish its bylews aid is
requiled %o report annually to the Governor end legislature of asnh party Shtare, -
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This article also provides for an Executive Committee and authorizes
establishment of advisory and technical committees.

The Commission is empowered to verform general study, recommendatory and
informational activities to the end of achieving the compact's goals of improve-
ment, uniformity and simplification in tax laws and administration and of
assistance to taxpayers. The article also encourages and facilitates a continuing
review, as general conditions and the economy change, of areas in which uniformity
or modernization would be desirsble.

The regular operating funds of the Commission are to come entirely from
appropriation by the party States. This article requires the Commission to
submit a budget to each party State for such period as may be required by the
laws of that State. The costs are to be apportioned among the member States in
accordance with a formula: '"one-tenth in equal shares; end the remeiudex in
proportion to the total amount of revenue collected by each party State and its
subdivisions from income taxes, capital stock texes, gross receipis taxes, sales
and use taxes." The formula reflects the fact that all psrty States have a stake
in the Commission and benefit frcm its work. At the seme time, it takes into
account the fact that scme States obtain more revenue from taxes to which the
compact applies than others, and in that sense derive greater benefit. In
determining such revenue, the Ccmmission is required to use the public sources
of data whicn in its judgment are most equitable and accurate.

Article VII. Uniform Regulations and Forms

This article does not in itself prescribe uniform stendards. Rather it
sets up the procedure and machinery for interstate cooperation in the formule-
tion of such standerds. bBuilding upon present uniformity or similarity in the
laws of member States and their subdivisions, the Commission is authorized to
adopt and amerd "... uniform regulations for any phase of the administration of
such lew, including assertion of Jurisdiction to tax, or prescribing uniform vax
forms." All party States participate in this process through their officially
designated Commission members. Further, the Commission may act only upon notice
to both atfected States or subdivisions and taxpayers, public hearing and full
consideration of data submitted. After these steps are completed, each regule-
tion issued must be filed with the States and subdivisions where it would be
applicable. Party States are not cbligated to accept them. But since one of
the major purposes of the compact is to encourage prompt adoptiocn of uniform
standards, this article provides that the regulations must be considered by =ach
such State or subdivision in accordance with its own laws and procedures.

Article VIII. 1Interstate Audits

This article, in force only in those party States that specifically provide
therefor by statute, empowers the Commiszsion to act as & vehicle for cooperative
sudits upon the request of any party State or subdivision, and to offer to make
audits 1n which it invites participation. Audits may be conducted only at reason-
able times and way be facilitated by appropriate arrangemepts with States and
subdivisicns. Costs incurred must be paid by the requesting govermment or govern-
ments . The Commission may decline to perform an audit if it has "nsufficies®
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personnel or finds it impracticable of satisfactory performance. Information
secured is confidential and available only for tax purpeses through the appro-
priate agencies of party States and subdivisions concerned. This article is not
intended to affect other arrangements for cooperative audit by or on behalf of
party States or their subdivisions. For purpose of audit tax is defined to
include, in addition to the meaning ascribed to it elsewhere, "any tax or any
license fee imposed in whole or in part for revenue purposes.”

In conducting an audit, the Commission may require the presence of any
person to give testimony. If the person is not within the Jurisdiction, he may
be required to attend at a time and place fixed by the Commission in the State
of his residence if such State is party to the compact. The Commission may
apply to any court having power to issue compulsory process for orders to enable
it to carry out its responsibilities. Application may be made to a court of the
State or subdivision for which the audit is being mede or a court in the State in
which the object of the order being sought is situated. Failure to ovey an order
would be punishable as contempt of the issuing court.

Article IX. Arbitration

This article sets up a mechanism for settlement of multistate allocation
and apporticirment disputes. It would become operative upon a finding by the
Commission ¢ a need therefor, -nd its adopting an appropriate regulation.

An Arbivration Panel would be established made up of persons kncwledgeable
and experienced in tax law and administration. Arbitretion would te availshle
to a taxpayer alleging that a State or subdivision tax agency's devermination
of an allocation or spportionment would subject him to double or multiple taxa-
tion by two or more parﬁy States or subdivisions. Party States would consent to
arbitration and agree to be bound thereby. Arbitration would be by a Boerd made
up of one person selected by the texpayer, one by the agency or agencies involvecd
and one member of the Arbitration Panel jointly selected by them. If the agen-
cies involved are unable to agree on the person to be selected by them, or if
the two persons selected are unable to agree on the third, selection would be bty
lot from the entire membership of the Arbitration Panel.

The Board would have power to administer oaths, take testimony, and re-
quire the attendance of persons and production of documents. Failure to obey
a subpoena, upon application to a court of competent jurisdiction would be
punishable as a contempt. Determinations of a Board as to the disputed allocation
or apportionment would be final. Determinations and the reasons therefor would
be punishabie by the Multistate Tax Commission. Rules of prccedure and practice
for arbitration proceedings would be adopted and published by the Commission.

Articles X, XI anad XII

Article X, covering entry into force and withdrawal, and Article XII,.
relating to construction and severability, are self-explanatory. Article XI
" governs the effect on other laws and jurisdictiou. Among otler things, it
makes clear that, except for purposes of audit or of-study ard recommendation,
nothing in the compact applies "to any tax wr Tixed fob imptesd for the regis-
tration of a motor vehicle or sny tax on -motor fuel, other than a sales tax: ..."
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Suggested Enabling Act

Many provisions of the Enabling Act have been placed in
provisions are optional in a double sense. Not only is their
subject to variation among the party States, but they are not
in the lepal sense tc make a State party to the compact. Tae
sions of the Suggested Enabling Act may alsc be varied by the
important that each State handle in some way the substance of
provisions.

Coqncil of State Governments
Washington Office

braciets. These
specific content
really ecssentiel
unbracketed provi-
Stat=ss, but it 1is
the unbracleted



PROOF OF SERVICE

[ declare that I am employed with the law firm of Silverstein &
Pomerantz LLP, whose address is 55 Hawthorne Street, Suite 440, San
Francisco, California 94105-3910. I am not a party to the within cause, and
I am over the age of eighteen years.

[ further declare that on July 16, 2013, I served a copy of:
PLAINTIFFS/APPELLANTS’ MOTION FOR JUDICIAL NOTICE

BY PERSONAL SERVICE [Code Civ. Proc sec. 1011] by placing
a true copy thereof enclosed in a sealed envelope addressed as follows
for collection and delivery at the mailroom of Silverstein &
Pomerantz LLP, causing personal delivery of the document(s) listed
above to the person(s) at the address(es) set forth below through
registered process server Wheels of Justice whose business address is
located at 657 Mission Street, #502, San Francisco, California 94105.

I am readily familiar with Silverstein & Pomerantz LLP’s practice for
the collection and processing of documents for hand delivery and
know that in the ordinary course of Silverstein & Pomerantz LLP’s
business practice the document(s) described above will be taken from
Silverstein & Pomeraniz LLP’s mailroom and hand delivered through
registered process server Wheels of Justice to the document’s
addressee (or left with an employee or person in charge of the
addressee’s office) on the same date that it is placed at Silverstein &
Pomerantz LLP’s mailroom.

First District Court of Appeal
Division Four

350 McAllister Street

San Francisco, California 94102

San Francisco Superior Court
Honorable Richard A. Kramer
Department 304

400 McAllister Street

San Francisco, California 94102-4514

Lucy F. Wang

Deputy Attorney General

455 Golden Gate Avenue, Suite 11000

San Francisco, California 94102-7004

Counsel for Defendant and Respondent Franchise Tax Board



BY OVERNIGHT DELIVERY [Code Civ. Proc sec. 1013(d)] by
placing a true copy thereof enclosed in a sealed envelope with
delivery fees provided for, addressed as follows, for collection by
UPS, at 55 Hawthorne Street, San Francisco, California 94105-3910
in accordance with Silverstein & Pomerantz LLP’s ordinary business
practices.

I am readily familiar with Silverstein & Pomerantz LLP’s practice for
collection and processing of correspondence for overnight delivery
and know that in the ordinary course of Silverstein & Pomerantz LLP’S
business practice the document(s) described above will be deposited
in a box or other facility regularly maintained by UPS or delivered to
an authorized courier or driver authorized by UPS to receive
documents on the same date that it (they) is are placed at Silverstein &
Pomerantz LLP for collection.

Joe Huddleston

Shirley Sicilian

Sheldon H. Laskin

444 North Capitol Street, N.W., Suite 425
Washington, D.C. 20001-1538

Amicus Curiae Multistate Tax Commission

Wm. Gregory Turner

Senior Tax Counsel

1415 L Street, Suite 1200

Sacramento, California 95814

Amicus Council On State Taxation (COST)

Richard L. Masters

Masters, Mullins & Arrington

1012 South Fourth Street

Louisville, Kentucky 40203

Amici Curiae Association of Compact Administrators of the Interstate
Compact on the Placement of Children

Richard L. Masters

General Counsel

Interstate Commission for Juveniles

836 Euclid Avenue

Louisville, Kentucky 40502

Amici Curiae Interstate Commission For Juveniles

Jeffrey B. Litwak

1608 NE Knott Street

Portland, Oregon 97212
Amicus Curiae Jeffrey B. Litwak

[\®]



Cory Fong, Tax Commissioner

Office of State Tax Commissioner

State of North Dakota

600 E. Boulevard Avenue, Department 127
Bismarck, North Dakota 58505-0599
Amicus Curiae State of North Dakota

Lawrence G. Wasden

Attorney General, State of Idaho

State of Idaho Office of the Attorney General
P.O. Box 83720

Boise, Idaho 83720-0010

Amicus Curiae State of Idaho

R. Bruce Johnson
Commission Chair

Utah State Tax Commission
210 North 1950 West

Salt Lake City, Utah 84134
Amicus Curiae State of Utah

Ellen F. Rosenblum

Attorney General, State of Oregon
Department of Justice

Justice Building

1162 Court Street NE

Salem, Oregon 97301-4096
Amicus Curiae State of Oregon

Rance L. Croft

Assistant Solicitor General

Office of the Attorney General

300 W. 15th Street

Austin, Texas 78701

Counsel for Amici Curiae States of Texas, Alabama, Alaska, Arkansas,
Colorado, District of Columbia, Hawaii, Kansas, Michigan, Minnesota,
Missouri, New Mexico, South Dakota, Utah, and Washington

Jeffrey Margolis

Tax Counsel IV

California Franchise Tax Board
Sacramento, California 95827
Defendant and Respondent



I declare under penalty of perjury under the !} laws of the State of
California that the foregoing is true and correct. Ex¢cuted at San Francisco,
California, this 16th day of July, 2013.

Elsa O. Valmidiano @ @ %\-

(typed) (signature)




