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IN THE
SUPREME COURT OF CALIFORNIA

FLUOR CORPORATION,

Petitioner,

L. - _
SUPERIOR COURT OF THE STATE OF CALIFORNIA,
COUNTY OF ORANGE,

Respondent,

HARTFORD ACCIDENT AND INDEMNITY COMPANY,
Real Party in Interest.

HARTFORD ACCIDENT AND INDEMNITY
COMPANY’S REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF ANSWER BRIEF ON THE MERITS

Pursuant to California Rule of Court, rule 8.252, and
Evidence Code sections 452 and 459, Real Party In Interest
Hartford Accident and Indemnity Company (Hartford) respectfully
 requests that this court take judicial notice of a complaint filed in
Louisiana state court as well as an opinion from the California
Court of Appeal, Fourth Appellate District, Division Three. True
and correct copies of these documents are attached to the
Declaration of James P. Ruggeri, filed concurrently herewith in
support of Hartford’s Answer Brief on the Merits.

The Louisiana state court complaint is relevant because it is a
suit in which Hartford was called upon to provide coverage where
Fluor-1 (Massey) was named as a defendant but Fluor-2 was not.
The California Court of Appeal’s decision in Henkel Corp. v.
Hartford Accident & Indemnity Co. (2001) 88 Cal.App.4th 876 [106



Cal.Rptr.2d 341],» review granted July 18, 2001, S098242, is
relevant because it reflects Amchem No. 1’s position that, as the
original policyholder, it maintained its rights under the insurance
policies at issue.

This request is based upon the attached memorandum of
points and authorities, the attached Ruggeri Declaration, and the

briefs and documents on file with this court.

June 10, 2013 HORVITZ & LEVY LLP
: JASON R. LITT
GAIMS, WEIL, WEST & EPSTEIN LLP
ALAN JAY WEIL
SHIPMAN & GOODWIN LLP
JAMES P. RUGGERI

By: _ W}\/\W Jusn by

Jason R. Litt

Attorneys for Real Party in Interest
HARTFORD ACCIDENT AND
INDEMNITY COMPANY



MEMORANDUM OF POINTS AND AUTHORITIES

The Evidence Code expressly contemplates that this court
may take judicial notice of the records of any court of this state or of
any other state’s court. (See Evid. Code, § 452, subd. (d) [“Judicial
notice may be taken of the following . . . []] . . . []] (d) Records of (1)
any court of this state or (2) any court of record of the United States
or of any state of the United States’].) Both of the attached
documents qualify as court records and are subject to judicial notice.
(See Henry v. Clifford (1995) 32 Cal.App.4th 315, 322 [a complaint
from another action is a proper subject of judicial notice]; Louie v.
BFS Retail & Commercial Operations, LLC (2009) 178 Cal.App.4th
1544, 1549 [taking judicial notice of a federal compléint filed in
Florida]; Duggal v. G.E. Capital Communications Services, Inc.
(2000) 81 Cal.App.4th 81, 86 [appellate court may take judicial
notice of the records of a California court]; Day v. Sharp (1975) 50
Cal.App.3d 904, 914 [noting that a court may take judicial notice of
the existence of documents in a court file].) As the accompanying
declaration sets forth, the documents for which Hartford seeks
judicial notice are true and complete copies of state court records.

For the foregoing reasons, Hartford requests that the court‘
take judicial notice of the attached documents which are relevant to

responding to the issues under review here.



June 10, 2013 HORVITZ & LEVY LLP
JASON R. LITT
GAIMS, WEIL, WEST & EPSTEIN LLP
ALAN JAY WEIL
SHIPMAN & GOODWIN LLP
JAMES P. RUGGERI

By: WLVV\/‘A“W(’W

“ Jason R. Litt

Attorneys for Real Party in Interest
HARTFORD ACCIDENT AND
INDEMNITY COMPANY



DECLARATION OF JAMES P. RUGGERI

I, James P. Ruggeri, declare as follows:‘

1. I am an attorney -duly licensed to practice law in the New
York; the District of Columbia, and am admitted pro hac vice in this Court.
I am a partner at the law firm of Shipman & Goodwin LLP, counsel for
Real Party in Interest Hartford Accident and Indemnity Company in the
above-entitled case. As such, I have personal knowledge of the matters set
forth herein and, if called upon to do so, could and would testify as follows.

2. Attached hereto as Exhibit 1 is a true and correct copy of the
Original Petition for Damages and First Supplemental Pleading and
Amending Petition, in Schenck v. Garlock Sealing Technologies, LLC et
al., Case No. 2008-4772, La. Civ. Dist. Ct., Orleans Parish, produced at
HARTO041213-HART041239.

3. Attached hereto as Exhibit 2 is a true and correct copy of the
Opinion in Henkel Corporation v. Hartford Accident and Indemnity
Company (2001) 106 Cal.Rptr.2d 341 (revd.).

I declare under p§na1ty of perjury under the laws of California that
the foregoing is true and correct and that this declaration was executed on

June 7, 2013 at Washington, D.C.

S/

@s P, Ruggeri
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ATIORNEY'S NAME: Fonerslen Maria 35360
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ATIORMEYIENANE Finkelsten, Marca 65589
AND ADOPESS: 127 Carcndeder St,
New Orleans LA 70330-1322
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NC i IR Dyl 43 SECTION:
SCHENCK, JEANETTE versus GARLOCK SEALING TECHNOLOGIES. LLC  ET AL
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CIVILIDINTRICT COlvRY FoR - PARIMLOF OREEANS
NTATEOF Torsiana

BB TR S8 g} DIVISDON ) LR N T
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b now heown ax JGB, e Mechmival Tnsslations, Tw.. smd Chestir $ urpgation,
ety Coompten Corporation, fomzrerly Witeo Corponition, ety Wiken ¢ howit
Conysuir, i,
2
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nal petie
Insulation Comtentor Defendits,” A
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MXXVL
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Witew Curpor:

on. Sonmeely Witen Chemical Conapuny,
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XXXV

Willie Schonek, the plaintitt™s deveased hashand, was
employad by Gabler Insulations in 1953, 1555, 1956, 1957,
VRS, JOST 1900 1962, 1963, 19654, 1965, 190, 17
177 He wae cmpluyed by Aber Co., b, in LR LR
1956, 1957, 1YSK, 1939 1960, 190 aal s He worked
for Bl Engincering X Supply Co, due, in 1954, 1987 apd
Vo) amd BEB Engincering & Supply Ua, of Louizia,
Inc. in TUSK, 1959, 1901 1965 und 1968, My, Schenek
wrhod lor Massey Energy Company in 1958, 1959
Pt and for CF. Biraun & Cu. in 1959 11 wanked firr

- Mechomicat fusulstions, fa, in 1968, 1909, 1970, 1971,

2 097X, 0974 1975 wnd 1976, Far ) these caiployers,
Mr, Sebeick was hiread Frum thie Axhestos Worker: {inion,
Lawcab 33, Tle praGtned inrsulation wenk mvolving the
application and renmval ol wshestos-containing produgts.,
beinhBith o, fe worked srouml athers whe were applying.
wenroving, leuclling. enrrying, culling, sndfor nsing
ashextic-comtaining materials in clhose PRty fo i,
resulling in the deposit o ashestos dist and Fibers e M
Seheack™s work chithes and peevon. Mr. Schemk swothed
At variouc industcial dfor commacial juhs
Fowisiana i orher stnes i zaid Asbeats Heolaos
Contzctor Delandants, As o resolt of said vy, I
hromght asbusios dnst and fibers into b inome, thereiy
expusing his wit

L Jeinctie,

NNXVIL
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spenated by Wites Chenignd Caanpany, e, Witen has
werged inte, andar s Been re-nmed e hptan
Umenation, which haz mered it ndf g by und
URewsng Coeporstion bet, ot It CRemtuz in g
“hegal ehligations, A\ Witea, \ clench
wirk involving the wpplic
vl of isbesthsaaacaining prsbints, In W

worrked around wihers whe wegg § PPl g, renan g,
holling, carry

8 N
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X lse

3
e slefembusts do st ubject o the PLEMET S 1iling o this Firay Supplemental il
Ameading Potition. The plaintft se-allepes and re-avers e aliegatives of her L

petitiont s i pled beecin i evhse teseept uthe extent they i mdificd Ieving,

WHERFFORF._ il P prasys et she b given leave of Comt tn 1ile this fir

Supplaneatal aid Amcading Perition, snd thal, atier due pmncedings e b, thaere I
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PLUTKIN. L.L.r.
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MIS3) SN0 |
Fan: £304) 81030y

IN. a8y

m—ae

2 sy

HART041218



CIVIEDISITRE 1 eon 1oy v THEPARISIHOF vpg ) ANS i
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. CIVIL DISTRIUT COURT FOR THE PARISHGE M ass
i STIATEOFLOUISIANA o7 .= A6 T
t

!

L~o, OF~ 4772 mvisin - £ -7, DOLEET
i JEANELTE SUCHENCR

i

1 VERSL N

! GARLIXIK SEALING TECHNOLUGIES, LLC.; O-L INC.: RAPID-AMERICAN
CORP: BAYER CROUPSCIENCE, INC UNIROYAL, INC.; ANCO INSULATIONS,
INCSEVILLEL INC., ER/A BRANTON INSULATIONS, INC.: EACGH o AN
: MeCARTY CORPORATION: REILLY-BENTON COMPANY, INC.: TAVLOR.
1 SEIDUNBACTL INC. MARYLAND CASUALEY COMPANY AND FIDELITY AMD
i CASUALTY COMPANY OF NEW YORK, INSURLRS OF MARQUIETTL
.l INNULATIONS, INC.; FOSTER WHEELER CORPORATION; AIR PRODIRTS X
i CIEMICALS, INC.; ALLIED CHEMITCAL CORPORATION; WYETH HO]DINGS
CURPORATION, F/RIA AMERICAN CYANAMID TOMPAN Y: HEXION
SPECIALTY CHEMICALS, INC., FAK/A BURDEN CHEMICAL, 1R CF,
INDUSTRIES, INC.; CHEVRUN CHEMICAL COMPANY: L I PONMT 111
NEMOURS AND COMPANY: ENTERGY LOVHSIANA, 1L.L ENTERGY NEW
CHILEANS; GULE OIL CORPOKATION: MURPHY O3, LSAL INC.; OCCIDENTAL
CHEMICAL CORPORATION, SUCCESSOR TO HOOKER CHEMICALS &
PLASTICS CORP.: SHELL OIL COMPANY: SYNGENTA CROP PROTEUTION,
ENC SUUCESSOR TO NUVARTIS CROP PROTECTION, INC., SUCCESSUR T
CIBA-GEIGY CORP.; TEXAUL, ING. LINFON CARBHIE CORPURA DN
MONSANT) COMPANY: EL PASO ENERGY EST CUMPANY, AN TRUISTE
TUE £r6C Ol COMPANY LIQUIDATING TRUNT, BASF WYANDOPTL
CORVORATION: ORMET PRIMARY ALLUMINUM CORPORA FION; U
CORPORNTION; GENERAL ELECTRIC COMPANY AND RILEY 14WER, ING,

FHAD:

— — -

LY CLek
RETLTION FUR DAMAGES

The petition uf Jowrette Schenck, aresidant ol St Taninaay Panish, Lovision, anl

4 @ porsom of the [udhage of wajuity, respectiully sepresants:

I

Detenduinty, Garlock Sealing Todmdugies, LLC, C-L toc., Rapid-Aamserican Cvap,,

iy, b, ind Bayer CrepScicnue, e, as sveecor o Rinne-Pandone AV UCuengrany,

thin Anrchem Producta, ine., £ha Benjiauin Fozien, Eall colleetis ely scterred o Tiacineiter

i as the “Asbestos Maniaoorer Delmbmis™i, me canpurations teewpontad snder the Lo,

of oo stutes of the United States, otber om Lozizizata, zml, o sb Ganess peeiesd b,

s were wimd are duing husiness i the Pared of D, Siake ol Taugi,

5 R R D, b A a -

[INRVEN
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The defendants, Anew isubttons, lue., Sevibie, Inv., ©hea Beanton Lisubativags, b,

Fagle, e, Sl ghe Asbestos X Packing Uin, B The Mat arty Conponativn, Rothy.
Benton Company. tne. und aslor-Serdentrch, Ine, vreferred b Fereinadter s the A
gl Contractor Detendants™], ave Lowisisna curperationy or, clicraively, are

conpeations Jumiciled in other s1ates, Beeased 1o Jo, Tavingy Jone, and presontly Jeing

businesy i the Pasishof Orlears, State of Loviziana, Laghe., e, amd Uaylur-Seidenlzwh, ",

arcahmmiciled have thewr regiztered ulives, i their principal plawes of busines., i ke

Farish. Stale of Lovisiana, Marquetic Insulatiuns, Toc, was  Laisiana cvgoratioe shich
is no Tonger duing busines. Porsuant in Louisisna Revised Statute 22085, e Uit Action
Ntatute, the plintitl sues the liahikity nzurcrs of Manqueite, namuly Miwylaind Cisualty

Company. and Fidelity i Ciswaliy Company of New York, which an: centractudly

1 ubligated Bar the Tiabilites of Maguatte. The iasurers of Mungueite Inzubstions, im:, ane

included within the group of “Astaestes Disulotion Conteactor Delembans, ™
I
. l'l);' detendmas, Air Products and Uhesticals, Jnc., Mlicd ¢Chemical t Spnenation,
\V.yclh Huoldings Corp., FhY Ancrican Cysmnomaid Compeuny, Hexion Specindty ¢Clemicads,

tac.. ifhfa Bonden Chicmival e, C.F. Industrics, Bre. Chevios Chemical Cosipany, 1 1. 1o

Pontde Nemours i Comyrory, Eatergy Lonisian, F.LL, Unitergy Mew Urlemz, Gl O3
Vorporation, Murphy O} USA, i, teeidental Uhemiical Gorposation, Ph ook

Uhinieals & Plastics Cusp.. Shell O}l Company, Nyaganits Crop Pratectiow, Ine. ey

i interest 1o Nuvanis Crap Protection, hic., suecessar in interest o Cilg-

Texaew, e, Linion Curbide ¢ e Cumpany, Bl Pz Faergy BN

Compuny, Trustee For the EPEC O Company Liguiditiog Trast, BASE W yiandone
Comporation and Ouvel Privsary. Aluminui Cuasporatisntretired o hociabics as e

“Premises Liability Detondints™). ore il forcign corpurations teseaa G batergy Now

CHEY 8

Ueles which is o Luuisions corportion domivited i Ovbeins sl iweceip

arrpantized mader the Eaws ot varions saates otier i §as v, Bt ot alf s pesericel

eretn, were suthuorized te do, Jid, zund aee stild doing bresines: in Urleans Mo

HART041222
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The detendonts, Foster Winler Coperation,  Giviert) Lietne o

Fha CBS Cagurition, I Wentbipheuse | itra
3]

Cwrporation, siveessor i Viacom, lne.

Corporation, upd Riley Power, lnc., are 1 WP I e ied 30 Sates ather e

Luyisiang, bet which, w all ties male

herete, aee dutlnwiced 1o do, Juve done

cngtinge o Ju hiziness us e Parich of Orhens, St ol Leni

Puwer are herinatior referred 1o as the “Turbine Deformbms.™
v

Petitioner, Jewwtie Schenek, wis dingrsed with Oifiwe malipam pheul

mesotheliomis an Moarch 20, 2008, She files Uiy suit within e year vl tiwe ddate of
diagnusis,

Vi

Nhe devehywed mesothchioma qe o result of heing capozed b astyest

<z o
her huskand Williwn Eorl Schak's employmens.  She was marricd 1 Wiliin 1t
Scheick B June t, 1986 untit his death o July 5. 1989, William Sebemck was enployad

as amasbestos insulitor, working ont of Ashestos Workers Lovid $, For sarinus ctphs

fronin 1252 through 1977, Le perfirmed 2 substawtiol Tmount oFhiz work i Unle ue )
Luuisiana, The Schenchs Yived i Now Otleans ron 1956 theonigh 19637,
VIL
Buring Will:am Scheack s emphayment as an ashestos insalator, he was st waned

abuut the health Iuzands assiniited with eapusure 1o ashestos dust mmd fibers. Said fcalth

hazinds include, but we not hizived o, the risk of vosmiracling asdestosis, abeston.related

Iung cancer and mesvibelinma, Morewver, he was pot sdvised o take WYY EPECIG precanitio:

when handling, warking with, and‘or using ashezios-comtainizng prhects and wate
Spevilically, he was ot given s pecial wark chihes which coubd be discmded e end of
e work Jay and which would ol rapie home Bandedng. I aldition, he wig med

provided with showers at the whplice,

e e ot -

PR3

=

=y

HART041223



VL.

Because Williwm Sebienck was o warszed ol g oid e veuliae, the g, of

s

L etz at the b of bis werk Juy, bie muinely and regubarly Do s wank chettes

.
husne wovered with asbestos Justand Giners, Further dre Jid nu sh

veer Belors g Do

!
i teom wurk, wd bis persun and belongings were coverad with asins v Bt lilwos,

IX.

The plaiottT, Jeancite Schench, routinely sheok out iud Bundered e e

' - > . . e ‘e

. Willin Schonek’s dusty, isbestus-comtaninated wink clothes. o.aldition, M Sehanh
if wwas expuised te ashestos on her huskand's peesn, when he returnad fnnme o wuik anh
Jay covered withdusl, A\sa result, fnom the date of ber wanisge. June 1, 1956, untl 1977,

Jeunette Schenck sustained “hyztamber” ex pusure to, and reputinl yinhuled, sieaos dustand

fiburs,
N

The defendants, Carhock Seading Tochimtogivs, LLC. O-1 ., Philip-Uaey tl

N

tutter sucd harin thyough its successor in interest Rapid-American Corp. 3, Benjy

v Bayer Grop Scivace, b, and Liniroyad, Ine., manufisctuned and sishd ashezios-containiay

building inaterialy ww isylaion products. More panticulacly, Garhk mild pachime mwd

pskets, Benjumin Fuster suld ntastics anmd seakants, O-1, Torncrly Owens-Hlinoizs, I, ol

iz Jeibic

Kaylo pipe vovering and block, und Uniruyal suld Asbeston chth, Rapid-Amecrica

tor the ubligativng o Philip-CCarey. which suld Cmeytemps pripe coversig, block, vonnent o

il ther prodects,

Nt

During William Neheiwk” s empliyinent az an ashestus insnbdon, Leap;hvd, reavove d,
andled, o, camicd, andior ured Ganbior worked near others wiso appficd, reomve),

g poadocts anofin ired and s dd Iyt

handivd, cut, carried widve uscd S ashestos-o

Asbestos Moanufoctuer Derendmitz, Ve realt, bis wook cluthes, by abe ond of il wen
sday, sercavenad witlziskeaos dust s 1Bers from the Asheshins Manutachner! kivmbn

panbics. Teaviwned o wish lis ashestisontminated chabes, which bis wily b : ‘

4 outad Lavdored regubianiy, i addition, Mr, Schenek rctunicd Do eovered witl st in

41224
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] F . .
A vntaining products weae wiucisesbly dungerous i notsl e in tha e

filws,

pereral. The plaintill, Jeanene Schowk, was therchy viposed do siid o

During the Ve o pladni iy capoire, the Ashesiv, Munuliacturer D fandant
with, cxpusure b asbestos dist and s including. but not imited e, their o
cause nxligeanmt mesothelimng ur atlier lung Ji
Delembants il a begaad duty o wans users, consumers sumloor uther individualy, Jike

expused o theis produs,

Detondants” prafucts, the Ashestos Maeubaciies Defendants hed ot aw,

dinger.
Wivn W
s sid posducts were s defictive sl wiresonably Sngerous-condition,  Sid

prowfincts, oy anticipeted by the nemuli turer, cintied injuey it lsnn ot

! by the user.

hViS

should have kmown, o were presuned e kinnw ol the dingers ivedval in, or oz

exsure b asbusiis dustand libers, eriginating or ieheaused fronn the Axbestos Mannd

ML

wowtacturce, and the condition of siid proadints sas it alicied by the wwr,

Xiy.

sho adut e

Shnew,

wes,  The Asbestus ManoLactarer
fs 1o b

sidlongers A the time of Willion e Jeanctle Nelieneh”

by

antwed oF sl

Hams and Jeanetic Nchenik were expused o asbestos dust tiboors
uriginating andfor released fmm said ashestas- comtaining insulstion wid building pediets,
wsbyshs.
[LECRY R |
simably exproched

asbextos-contzining products were used properly, as contemplated hy i

The Acbedus Manubicturer Deokants are Fabie under the Batlowing ciuzes ol

Al

activn and theories:

They are sirictly luble for Josigning, manufacturing suxl
kingerous and defvtive muduces, which e donguerous “per
unresmnably dunecrmus innvonal use, on anozsenably dagenies in
ddesign s comprosition. )

They are liakle ikler o negligence or a strict Babifity «
failing vo warn reyurding the Jungers and dekvets of i Prsduts,

when they haew o shuahd have ki or wae mermacd ko htuoy oof

siml llalbg\‘t.\'.

Xaimixa

kil o et mmra b A T e S
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v Hable fur ihedr nepligence in ammicturing and witing
unrcasviably dangens and e e panducts, whiei cicicd iniory
t Jeaneite Neheacic, when Utey Snew o sl Bave Linnvt of o
dargers,

AV,
Phe delendant, Rapid-Ancericar Corposcion, i 4 Drcion corparation: sl e

do aud leing husiness in e State o Louisin, 0 s

ossar by nwerges o Glen Alden
Corpuration,  Briggs Manulinturing Co., PElp ey Conpondion aind Plilip Uiney
Manuticturing Company. A all times anteriol Eercto, Philip Ciuey Craporation ks
Plilip Carcy Mawiaciurimg Company manutin il andios ;o wihest wevemitzinig e
voverig amd uthier products o empluyers oF Williom 5. Sehench o 1o sl W whish
Willium Schienck worked. Soid asbestus-comainiig Philip-Cioey prodints ware ol by, o1

s the ediate vivinity of, Willkms 15, Schiench therchy expuzing hin o shesd

dust which sctthed viity his vhuthing suwd person, cd which wae caricd e bis e,
therehy expusing is wile, deaneite. Rapid-American is liable Lo the sbligativnz iawad by
Philip Carey Uorporativn und/or Philip Carey Manbacluring Conpony,
vl
“The Ashestus lisulation Uvintrictor Defendants, Aawo nsulstions. he.. Nevilie, b,

U Neton nsulidions, e, Eagle. e, oty Eagle Asbastos X 1 King U, i,

Marguctic Insulations, I, (wdich is delict s, pursuzint 1o bizsian Kesisal Skane

22:035, the Dircut Avtion Siatute, s sued hercin tirough its insuress, Marylowd Cacociliy
Cigrany and Fideliy and Casuatty Company of New York), The MeCity Cotpoiation,
Reilly-Ienton Uompany, e, aid Taphn-Neideubich, .. cmploval Witlinss Sclicnck at
variars tines Juring the period 1952 Mgy 1977, They curphayed hisn fe dy sk

iuvelving the application, renmval, inandling, wse, culting sndfor vinrving o usbanie.

contaning products ond materials. Teadiition, the ssigned Nim s waek in chuse pdi i)
mosinity to athérs wio were applyving, remvving, hundling, wsing, carting : oelof caprving
aststus-conlaining produdts, Aviscult Mr, Schek wozamadto heavy et me

alistestos dust. whichsetiled iy b sork hathes and person, Hecarried e adestos il

his hoswe, thereby exponing his wie, who Lusdersd bis work <lothes.

e NP )

==

A TTEas s s

24s rwErT VETLT T an

o g A=

ELPE I W ppeares

L I RN Y
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* Nehenek sbvut e danges: of adnestos wgiinsd Sringing e ashe

NV

o Anhestos hs 2 Me

mUomircbor Delandants were neglipent in Bnling ¢

SORTHNTHTIN A

etk chothes fer Bandering. 1 he buter was stmesveable fsh oned the bt i
Cemteactr Defendimns vould dive resasably smicipatcd it uid gk en meizures b paeeat
it Noriad Ashestos Tosubation Uontract s Defendank: wese meghsent inthoiract mabsa Gabuoe
ho act, which proximately careal Jeanette Schench's houschohd expuosure o asbedon.,
NVIIL

The Ashestos hubation Contravtir Defendants cplored Willizun Schenek su poba
veuuiring hins w apply. romuve, use, cut, vy wnbor loodie ashestos-connaining proocis
and wsterials, andror work ncar other indisiduals doing thie <ame. “The Asbeutos Deadating
Contractor Defondints were negligeat i the Tollewing, itheanstive, bul not excinave,
particulars:

A, Negligent Siilure w discover o recognize the danpers invedved in

allwwing axbestos insididuts W bring Tbestus dustcovesad wank
vlothes hwane for kaundeting by theic spouscs;

1% Nugliyent failure (o institute appropriate sty procedores and
peactives inchnling, tut wst fimited W, twse requined by ihe
Ovcupatinaal Sality ond Heabth Adininisteateon, and the OSHA
sttute and regulations, the Walsh Healey Act and segnlitions, sund
uther eck ind ygiene skundands which preveded the USHA
shoute, 19 climinate or reduce Willien Schenek's exgosure b
ashestos-containing products, wd climinate The “chthe:
havard,” such procedures s practices W include, bul e ot linnted

sexlinge

(114
). use ol eagincerimg mcthods, and iestallatimn
ol PropsT ventilativn te cantivl or seduce the
ushestox dust;
2. sveliing duwn ashestos-contiining pradicts o

reduce sithorne ishestos dust;

1. isolation of cmplosees cngoged 1 ackivities
invalving the use of asbestas-contuining
proslocts:

1 jresting of zigns or placnds, o soing ey

mound wrews whae

appropriaie  wisnings
whztos Just amd libees wore relezeed;

Lativn oF showvers and Apricing
their s by empluyees in ander by

et LTI e i W T A T VTR M 2 g 2 40 F

LML S e LiFer S, Tual.iizh
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4 Chomicnls, b Ehia Bonden § Tomical, e CFL idee

poniding 1o cmplyrees and wyuiring the
wearing af zrectal werh clothing which conhd
be disposal of, ar feft, at e wark plce and
which would 2ot reqire hoose Liusdering:

sevehiping. implementing aid cnforcing «
rule probibiting the wking of wiwitus.
centanmimated cthing oIt work pronises;

inlurning cmployees, includicg Willizn
Schenek, of the hazards and bwipers
wssoviated - with  exposure o asbeshies.
congining  prdocts ond e b
bysamler expisune to asbestos specihically
the danger ol having wives kundor susbesias.
vongninated work ¢lothes;

ling tw use ashesbos. frev product:s,

XIX.

nianubsclurabor fabricaalasbestuscontining gizkels. fittings. blankets andother .
products. They arc abso stractly lable because they were protessiond venders o

i contining poafucts. William and Jemmtte Schénck camic into contacs with by

XX

Eagle, Inc.. Reilly-Benton Co., e, Auco Insulations, . Manpactie bsabativnz,
Ine.. The MeCanty Cusporation, Brantm lsulations, In.. sk Faylor-Sedesheh, e, ane
abso strictly lible us wanuticturers for selling unreasvnahly Jangerous prishints, o,
ashestus-contuining oulation ;o Duitding products, which ane wwrcasonchly Jangerons i
their noeal use and for [ailing to warn reganding the dngers ol those products, of which
they hnew, shunld have knowiror were presuniad 1o know. Said o unpaies e decd s
he nuinufactirers because they labedod and othenwise held vut as their wavn the wabentos.

containing printints they sold ur wsed. ey e also strivily Fable beciuse they

sibwestps

] contiining produvts sobl, tabricated sndior used i cumrzet wark) by the Asbest

Iadstion Centrntor Dclendioits ind that comtact proxinately curead the plai s illne:-z.

The Premisas L iabitity Deferbants, AirProdactz & Civangiats, Bne., Alliodt Temi
Cirp., Wyuth Mablings Corp., Bh% Aucrivin Cymemid Copany, flesion Spevialty

s Ine L Ulievnon Clhietitieenl

HART041228



Cempany, 1L du ot de Nevsonns and Comprany, tienzy. basviniaga b 100, barberpge Mo

o O, Guld O Corpesatiom, Merphy O USA e Uecidensst Clensical b g

DT f e D e Tt L AN

I o Hoaker Uhemicals & Plastic Corpi, Sheil 04 Hpany, Nty Crap

i
o
. H
1 Pencciion, Ine. isiwvessor rNovartis Crop Protection, bie. saceesso 1t ket wipyVap, 2
: i
- Teniwn, e, Union Carbide Corpuztivn, Monsataie Caztgany. Fenteen raed hercin
i )
thraugh 1 Pase Eucrgy 151 Cnpany, Trostee Sor the BIEL Oi) Loty Liguidininy, i
: Truzt), BASF Wanloue Corparation. and OUrinct Primary Alumizoim Corpontio, - ol
¥ L
5! and uperated vistous phots sadlor acilities b: the State ol Lyviziue, Farcgy Lovisiaa, o
LA s ahe sucvessor of the varporativn which swacd operated the Linde tivyey, Hise !
li Mile Point and uther puwer plants, Entargy NL‘\\""M‘L‘:III.‘:, furiicrly NOPSLuperod vario: :
Mower generting stations in New Orleans. - A1 vorions times s the year 1982 1l ugh
| - . ’
£ 177, Willian Schench wodiod as wn pshestos inskator at the whnesaid plats, Lwilitics
3

yards, wned und oparated by the Premises Liability Defendants, Willim Scheneh g

expustd to asbestos at the plants, facibities or yards ol said Premises Piability Dcrendants

Fom asbestos-containing equipmen. pigitig ar other materialaand tings, These ushestos.

i
sHnbiining equipaient, piping ur vther puicrials d things weie wicianiably dEnipenne '
H .
4 lelective. '
K
: v R
i NANL :
h .
J - . - R . !
i the Premises Liability Detondunts liod custindy oF Comtral, aof mainbiined e :
! i
s sid asheatas-conbiining cquipient, piging or vther imaterials o thisgs, awnd ove the !
promises, ingeneral. The Promizes Liabibity Defendants maintined wreceeated o bsupuroms ;
\ ;
§ envilomment for husiness invitees, inchading Williom Schoiek, becise ul the presence sunl
i "
use o chestus at deeis plants and Bwikitics. They sbsocreated 3 iarticuky hazint boe Witivan :
3 Q g . . . . 1
. !; Schenck, and therchy Jeanctte Schench, because in varivus constenction, sepair anl :
- L}
ousintienee pragedts, which die hircd Wiilizm Schenek s anployers Cimdiherclow hias :
Wperbamm. they edbed erspecilial, roagsires andiorapproved B axe of asty :
preductz on waacnals, Bimier wands, ey cmsed Willian Sehenck 's expaaire o e
o twir premises. Withion Schock warkad on, in. or in close Proxinity toashe . .
5 vanbiging cquipment, piping v other suterial o iags, o senenily wonhed noan
| )

HART041229
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R COtBInd CRYISIIINDL, ot [EISTIEN: O HIC LR
L
As i reslt, she chutliing. jrerson and bt mgivigs o Willian S heack Masne cuvered ik
i -bestos dustand (idbers, which he breught inte,and dispered aroud, hiz
i
¢

witk, Jumette, subsequently wirs expused 1 i ashustos dust :nd iibess while L

1 twer bustrand s work dlethes, ure by vifee o e rhysical proxinity o, s contacl with, ber

hushaund after work. Jameiie Schenh s

S CXPAURE o xiid st ulingacly ted s fier

devehupment ol mesothclicans, and theretire e Promises Leabifity Delordimz e sl

fl: tiable wder Lovisiana Uivil Code Ariicle 2117,

i!

| ) XXn.

i

! The Premises Liability Defendans are atso lisble fur their megligenee i cousing

William Schorwk's expusure e astasios which hd ty his wite's CXpuEane e ashestes, T he

Prmises Lishilily Defemduts ko

doubdiave known that whushon wid dangetons,

should have warned business invitees tu their premie,

. including William Schench . dwog

I

e dngers of usbestos, tn addition, they Rrsew ur shontd ave ke sbous the Boveveal b

risk that housewives uf’ workars un their ashesius-cuntaminatal premises would kiimder
wbestos-contaminated work cluthes. They should have warned buziness invitees, mach ax

Wiltizun Schen

» shout il isk s dstucied on wubs o avoid 1, ey shuld Ikive

provided showers at the warkplice and reguired the use of disposble work ot They
failed tv warn William Sehvinck abuul tiiese dungers, vausivg him o expoze his wife b
isbestos, whtich Ted e her developinent of mesoticlivna,

xXxin.

Drefendant, Fuster Wheeler Corporation, it all tens iaterial hereto, destiane),

wanutictured wnd w0l boilers, sicam rencrahs amd ather Qqpuipment, on w1 s whisl

William Schenck worked dwring lis cuployinent as an inzalator, Foster Wheeler bisong

icativns tor the sessembly. erection i whon of it builers, s

B

LY AT AHTTTES

il uther cyuipment, s spee ivnrs fur the masuficture madi

wisamhly ol'the sduresaid

1 cyuipawent called For the use ol s comtaining insulition and other pradoct:, Wi

i Nelonck worked i, in or ey Foser: Wheeler beilers or wliner Cumipent conknuiig;

h Said Foster Wheehr wlustus-contaising boilert imdior other oy v
1

»

I

! L,

-—ca
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S SN

ot WL,

tibvrs nd st which scitied vt e jers o, chotiiag mad Loy

Selwnch during bis wark 25 an asbes tor. Wikl elcuch Srought his

wwered work cluthes Buime with hing fo Ine imandered s i

iz personund wher beloy i was e e inteduved ntu, said dEsporedarenand i e

e hi wite's muadiate vicinily, Az catoguenee, hametie Selenek indatal 1)

ahelicoma, 1

dust il fibers, which led b Bier Joveb st o o Ser Wheelor iz

uiiderasarict liahility us negligence standard, rpetitiener Sor the folbowiig, aecs
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Henkel Corp. v. Hartford Accident and Indemnity, 88 Cal.App.4th 876 (2001)

106 Cal.Rptr.2d 341, 01 Cal. Daily Op. Serv. 3424, 2001 Daily Journal D.A.R. 4191

Review Granted
Previously published at: 88 Cal.App.4th 876
(Cal.Const. art. 6, s 12; Cal. Rules of
Court, Rules 8.500, 8.1105 and 8.1110,
8.1115, 8.1120 and 8.1125)
Court of Appeal, Second
District, Division 3, California.

HENKEL CORPORATION, Plaintiff and Appellant,
v.
HARTFORD ACCIDENT AND INDEMNITY
COMPANY, et al., Defendants and Respondents.

No. B134742. | April 30, 2001.
| Review Granted July 18, 2001.

Successor corporation brought action against predecessor
corporation's insurers, seeking defense and indemnity
benefits in mass tort litigation brought against it for
bodily injuries arising from predecessor's chemical products
business. Insurers added, as a necessary party, the company
that owned predecessor’s policies. The Superior Court, Los
Angeles County, No. BC155209, S. James Otero, J., rendered
summary judgment against successor corporation and it
appealed. The Court of Appeal, Croskey, J., held that
successor corporation was entitled to defense and indemnity
as to those claims that occurred prior to the business
transfer, even though predecessor's insurance policies were
not assigned to it.

Reversed and remanded with directions.

Attorneys and Law Firms

*343 Bergman, Wedner & Dacey, Inc., Gregory M.
Bergman and Robert M. Mason 111, Los Angeles, for Plaintiff
and Appellant.

Kelley, Drye & Warren, Cynthia S. Papsdorf, Los Angeles,
William C. Heck and Sarah L. Reid, New York, NY, for
Defendant and Respondent Rhone—Poulenc, Inc.

Hogan & Hartson, Robert E. Postawko and Patrick F. Hofer,
Wash. Dist. of Columbia, for Defendant and Respondent
Hartford Accident and Indemnity Company.

Berman & Aiwasian and Alan S. Berman, Los Angeles, for
Defendant and Respondent Century Indemnity Company.

Mendes & Mount and Charles Carluccio, Los Angeles, for
Defendant and Respondent Lloyd's of London.

Opinion
CROSKEY, J.

This case arises out of the Lockheed mass tort litigation in
which employees of Lockheed sought recovery for bodily
injuries caused by exposure to toxic chemical products during
the course of their employment (hereafter, the Lockheed
litigation). Joined as defendants in this litigation *344 were
a number of companies which had supplied such chemical
products to Lockheed. In the matter before us, a successor
corporation which had been sued for such bodily injuries
allegedly arising from the predecessor corporation's chemical
products business, seeks defense and indemnity benefits
under the predecessor's liability insurance policies. Under
circumstances where the predecessor effectively ceased to
exist, the successor corporation had acquired all of the assets
of the predecessor and had expressly assumed all of its

liabilities; however, the predecessor's insurance policies had

not been assigned to the successor. !

We are presented with the question as to whether the
successor corporation is nonetheless entitled to the policy
benefits of defense and indemnity as to those claims arising
from bodily injuries that allegedly occurred prior to the
transfer of the business to the successor. As we explain, under
those circumstances, the successor is entitled, by operation
of law, to claim such policy benefits. To hold otherwise
would provide an unfair windfall to the insurers that had
expressly underwritten these particular risks and had received
premiums therefore; permitting the successor to receive the
promised policy benefits would not increase the risk to
any insurer and would be consistent with the objectively
reasonable expectations of all parties.

The plaintiff and appetlant, Henkel Corporation (Henkel),
is the successor described above and it has appealed from
a summary judgment on its complaint for declaratory relief
granted in favor of the defendants and respondents, Hartford
Accident and Indemnity Company (Hartford) and Century
Indemnity Company (Century; collectively, the Insurers).
The Insurers had provided, through issuance of multiple
policies, liability insurance to Henkel's predecessor during
the period 1959 to 1976 when the claimants in the Lockheed
litigation claimed to have suffered bodily injury from
exposure to the predecessor's chemical products. By its

WastlawNext” © 2013 Thomson Reuters. No claim to original U.S. Government Works. 1
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action, Henkel sought to recoup some portion of the sums it
had expended to defend and settle the Lockheed litigation.
The Insurers had denied coverage and refused a defense on
the ground that Henkel was not an insured under any of
the policies and that, in fact, a different corporation had
succeeded to the assets of the predecessor not acquired by
Henkel and that corporation was the only party entitled to
assert a claim for policy benefits. That other corporation was
the defendant and respondent Rhone—Poulenc, Inc. (Rhone),
which had also been named in Henkel's declaratory relief
complaint. The trial court agreed with the claim that Rhone
was the party that had succeeded to the ownership of the
Insurers' policies; therefore, Rhone's motion for summary
judgment on Henkel's complaint was also granted and is
before us in this appeal.

Because we conclude that ownership of the policies is not
relevant to Henkel's right to receive policy benefits for
claims arising, and as to which a basis for coverage under
the Insurers' policies had existed, prior to the transfer of
the predecessor's business, we will reverse the summary
judgments granted in favor of the Insurers and Rhone. That
does not mean, however, that Henkel is thereby entitled to
succeed on its recoupment claim. Contrary to the views of
the parties and the trial court, we perceive a number of
triable issues of material fact remaining to be resolved. All
that we decide now is the predicate *345 legal issue that,
under the circumstances presented in this case, coverage
must follow liability. The right to call upon policies of
insurance covering claims which have accrued prior to the
transfer of the predecessor's business will devolve, absent
an express agreement to the contrary, by operation of law
upon the successor which has assumed the liabilities of
the predecessor. In reaching this result, we distinguish or
reject the two California appellate decisions upon which the
Insurers and Rhone rely.

FACTUAL AND PROCEDURAL BACKGROUND?

For a number of years prior to 1977, Amchem Products, Inc.,

a Pennsylvania Corporation (Amchem No. 1), 3 was engaged
in the manufacture and sale of chemical products. It engaged
in two separate distinct lines of business: (1) metal working
chemical products and (2) agricultural chemical products.
During a substantial portion of the period 1959 through 1976,

Amchem No. 1 carried liability insurance with the Insurers. 4

In 1977, Amchem No. 1 was merged into UCAR Corporation,
a wholly owned subsidiary of Union Carbide Corporation
which had purchased all of the stock of Amchem No.
1. UCAR Corporation then changed its name to Amchem
Products, Inc. (and remained a Pennsylvania Corporation).
For convenience, we continue to refer to this corporate entity
as Amchem No. 1 as, for our purposes, it is still the same
corporation.

This all changed, effective April 1, 1979, when Amchem
No. 1 decided to reorganize its business and caused a new
corporation to be formed under Delaware law, also known as
Amchem Products, Inc. This corporation was a wholly owned
subsidiary of Amchem No. 1 and is hereafter referred to as

Amchem No. 2.° Amchem No. 1 caused all of the assets,
liabilities and goodwill utilized in its metal working chemical
products business to be transfemred to Amchem No. 2, while
Amchem No. 1 retained all of the assets and liabilities which
existed with respect to the agricultural chemical products
business. While Amchem No. 2 assumed all of the liabilities
relating to the metal working chemical products business
which existed as of April 1, 1979, the several policies of
insurance which had theretofore been issued to Amchem
No. 1 by the Insurers were not assigned to Amchem No.

2.% The reason for this, according *346 to the declaration
of counsel for Amchem No. 1, who handled this corporate
reorganization, was that the insurance policies had been

issued to Amchem No. 1 and were “not assets related to the

metal-working chemicals business.” 7

Although counsel for the Insurers and Rhone assert that
Amchem No. 2 expressly assumed “all liabilities” of
Amchem No. 1 “utilized in its metal working chemical
activities,” the only evidence of such assumption cited to
us is the resolution of Amchem No. 2's board of directors,
dated March 30, 1979. That resolution provided: “the transfer,
conveyance and assignment effective April 1, 1979 from
[Amchem No. 1] to [Amchem No. 2] of all of the right
title and interest of [Amchem No. 1] in and to the domestic
assets, liabilities and goodwill utilized in its metalworking
chemical activities ... be and the same is hereby accepted....”
The generality of such language causes the transaction's
documentation to be ambiguous as to whether claims for
bodily injury or property damage, arising from Amchem No.
1's metal working chemical products business, which existed
as of April 1, 1979, but had not then been asserted, could be
considered claims for which insurance coverage existed and
thus part of the “assets” transferred to Amchem No. 2; or were
they simply liabilities for which Amchem No. 2 had accepted

WastlawNext” © 2013 Thomson Reuters, No claim to original U.S. Government Works. 2
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sole responsibility and for which it had implicitly waived any

claim to coverage under the policies issued by the Insurers. 8

Such general language does not expressly preclude coverage
for unknown and unasserted claims which existed as of the
date of transfer. If there is additional undisputed evidence of
the parties' intent on this issue it is not disclosed by this record.

Ultimately, through various corporate mergers and transfers,
Amchem No. 2 became a wholly owned subsidiary of Henkel
and, in December of 1988, it was merged into Henkel.
Similarly, Amchem No. 1 was ultimately sold to Rhone
and, effective December 31, 1992, was merged into it. Thus,
this record presents an undisputed factual picture of Henkel
succeeding to all of the rights and obligations of Amchem No.
2 and Rhone to all of the rights and obligations of Amchem

No. 1.?

In approximately 1989, the first of the civil actions for
wrongful death and personal injury constituting the Lockheed
litigation was filed. Henkel and “Amchem Products, Inc.”
were ultimately named as defendants in this litigation. These
actions were filed on behalf of more than 600 current or
former employees of the Lockheed Corporation (Lockheed),
or one of its subsidiaries or divisions. In these complaints,
*347 it was alleged that the plaintiffs (or their decedents)
suffered injury (or death) as the result of working with
toxic chemical substances in the course of their employment
by Lockheed. These several civil actions constituting the
Lockheed litigation were ultimately coordinated in the Los
Angeles Superior Court as Judicial Council Coordination
Proceeding No. 2967 (JCCP No. 2967).

The plaintiffs in the Lockheed litigation alleged claims
asserting manufacturing and design defects, failure to
warn and negligence and claimed that their exposure to
such hazardous chemicals (for which they received neither
warning nor protection) took place over a period of years
commencing in the “1950s and continuously thereafter.”
Among the toxic chemicals to which the plaintiffs claimed
they were exposed were products manufactured by Amchem
No. 1 prior to April 1, 1979 in connection with its metal
working chemical product business and by Amchem No. 2

after that date. After its acquisition of the stock of Amchem

No. 2, Henkel continued in this business. 10

Following service upon it of the complaints in the Lockheed
litigation, Henkel tendered them to the Insurers and they each

denied coverage and refused a defense. 11 The Insurers took

the position that Henkel was not entitled to coverage as it
was not an insured party nor was it entitled, by virtue of its
acquisition of Amchem No. 2, to claim such coverage. Henkel
therefore undertook at its own expense the defense of the
litigation. In the summer of 19935, it commenced settlement
discussions with the Lockheed plaintiffs. A demand was
made by those plaintiffs for $11 million. Henkel notified the
Insurers of the negotiations and of this offer; it requested that
the Insurers contribute their policy limits in order to effect
a settlement. They refused to make any contribution to a
settlement. After several months of further negotiation with
the Lockheed plaintiffs, Henkel agreed to settle with them
for the sum of $7,650,000 which it paid in exchange for a
release and a dismissal of all of the actions with prejudice.
Agreement on the settlement terms was reached on November
28, 1995 and a dismissal of the entire action with prejudice
was filed and entered on July 19, 1996 “as to defendants
Henkel Corporation and Amchem Products, Inc.”

Henkel then sought to recoup from the Insurers their allocable

portion 12 of the settlement and defense costs. The Insurers
refused to negotiate any resolution of Henkel's recoupment
claims. As a result, Henkel filed this action for declaratory
relief on August 7, 1996. As already noted, the Insurers took
the position that *348 Henkel was not an insured party
(nor an assignee or successor to one) and therefore they
owed no obligation to provide either defense or indemnity for
any claims asserted against Henkel or an entity identified as
“Amchem Products, Inc.” It was and is the Insurers' position
that the only party entitled to claim coverage under the
liability policies issued by them in the name of “Amchem
Products, Inc.” during the 1959-1976 period is Rhone. It is
that corporation, they contend, which is the proper successor
to Amchem No. 1 and is thus the actual insured party. In order
to fully litigate that contention, the Insurers caused Rhone to
be added as a necessary party to this action on October 14,
1997.

Thereafter, Rhone filed a cross-complaint against Henkel for
declaratory relief claiming it was the corporate successor
of Amchem No. 1 and that Henkel was not entitled to
coverage under any of the Insurers' policies. It was and is
Rhone's position that those policies were not among the assets
“relating to the metal working chemical products” business
which had been assigned to Amchem No. 2 on April 1,
1979. Such policies instead were retained by Amchem No.
1 and thus it was the only proper insured who could assert a
claim thereunder. Rhone argues that, since it is the corporate
successor of Amchem No. 1, it is entitled to a judgment
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declaring that Henkel has no viable claim for coverage under
the policies issued by the Insurers during the 1959-1976 time
period.

In light of such argument, it is necessary at this point
to digress to a critical procedural event which took place
during the underlying Lockheed litigation. In early 1992, the
plaintiffs in that litigation had served on Rhone a summons
and complaint which named “Amchem Products, Inc.” as a
defendant. Rhone promptly moved to quash such service on
several grounds. One of those grounds was that the named
defendant, Amchem Products, Inc., “was in no way a part
of [Rhone] or any [Rhone] entity.” Rhone argued that since
neither Rhone nor any Rhone entity had been listed on the
summons, service on Rhone should be quashed.

In support of this motion, an in-house counsel employed
by Rhone, Barbara A. Moore, submitted a declaration under
penalty of perjury in which she stated that she acted as
litigation counsel for Rhone and all of that companies'
subsidiaries. She further stated that she had “personal
knowledge of all of the facts” set out in her declaration. Ms.
Moore then stated: “To the best of my information and belief,
Amchem Products, Inc. no longer exists. If it does exist, it
certainly is not in any way a part of [Rhone] or any [Rhone]
entity. It may be a part of a completely unrelated corporation
named Henkel Corporation which is already a defendant in
this litigation.” (Italics added.)

Before its motion to quash could be ruled upon, Rhone
negotiated directly with the Lockheed plaintiffs for a
stipulation that its motion could be granted. That stipulation,
to which Rhone was a party, provided in part: “Plaintiffs
have conducted further investigation, since April 13,
[1992] of [Rhone's] potential involvement in the Lockheed
Consolidated Cases, and have been presented with documents
establishing that Henkel Corporation is answerable for the
liabilities of Amchem Products, Inc. alleged in the Lockheed
Consolidated Cases. Accordingly, plaintiffs have no interest
in asserting their claims against [Rhone].” In sum, it would
appear that Rhone was dropped from the Lockheed litigation
on the ground that the entity responsible for the production
and sale of the alleged toxic chemicals no longer existed
as it had been merged into Henkel. This fact is relevant
to our later *349 discussion of Henkel's claim that it is
entitled to coverage under the Insurers' policies for the claims
arising from the pretransfer injuries to the Lockheed plaintiffs
and that Rhone is now judicially estopped to contest that
proposition.

In September 1998, Henkel filed a motion for summary
judgment claiming that as the corporate successor of the
entity that had manufactured the toxic chemicals that were
the subject of the Lockheed litigation, it was entitled to the
benefit of the liability policies that had been purchased to
provide liability coverage for such manufacturing activity.
Since Henkel had defended and settled all of those claims,
it asserted that it was entitled to obtain recoupment from the
Insurers. In October 1998, the Insurers and Rhone filed cross-
motions for summary judgment.

On January 15, 1999, these competing motions came before
the trial court. It concluded that there were no disputed issues
of material fact and held that the Insurers and Rhone were
entitled to judgment. It rejected Henkel's arguments that, as
the successor to the metal-working product business attacked
in the Lockheed litigation, it was entitled to the benefit of

liability insurance issued to cover such business. 13 The court
also rejected Henkel's “defacto merger” contention. It did
so, as stated by the trial court, because that doctrine did
not apply in this case since Amchem No. 1, the company
that had sold off the offending business, “continued to exist”
and, in any event, a claimant is free to pursue the successor
company, Amchem No, 2. In the trial court's view, the
continued existence of Amchem No. 1 and the Lockheed
plaintiffs naming of Henkel and “Amchem Products, Inc.” as
defendants was sufficient to avoid application of the “defacto
merger” doctrine. Finally, the court also rejected Henkel's fall
back position that if no insurance coverage was available then
Rhone was liable to equally share Henkel's settlement and
defense costs in the Lockheed litigation.

Judgment was entered against Henkel on July 13, 1999 and
this timely appeal followed.

ISSUE PRESENTED

The fundamental question before us is whether Henkel, under
the facts presented in this case, has standing to claim the
benefit of coverage under the liability policies issued by the
Insurers to Amchem No. 1 during the time period 1959-1976
so as to recoup the settlement and defense costs which it
incurred to dispose of the claims that arose from the business
activities of Amchem No. 1 during that period. To resolve
that question we must examine the proper application of the
principle that coverage should follow liability.
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DISCUSSION

1. Standard of Review

The matter comes to us after the trial court granted motions for
summary judgment. Such motions are to expedite litigation
and eliminate needless trials. (Hood v. Superior Court (1995)
33 Cal.App.4th 319, 323, 39 Cal.Rptr.2d 296.) They are
*350 granted only “if all the papers submitted show that
there is no triable issue as to any material fact and that
the moving party is entitled to a judgment as a matter of
law.” (Code Civ. Proc., § 437c, subd. (c); KOVR-TV, Inc.
v. Superior Court (1995) 31 Cal.App.4th 1023, 1027-1028,
37 CalRptr.2d 431.) A defendant meets its burden upon
such a motion if it proves “one or more elements of the
cause of action, ... cannot be established, or that there is a
complete defense to that cause of action.” (Code Civ. Proc.,
§ 437c, subd. (0)(2).) Once a defendant or cross-defendant
has met that burden, the “burden shifts to the plaintiff or
cross-complainant to show that a triable issue of one or more
material facts exists....” (Ibid.; Union Bank v. Superior Court
(1995) 31 Cal.App.4th 573, 583, 37 Cal.Rptr.2d 653.) If a
defendant does not meet its burden then the motion must be
denied.

On appeal, we exercise “an independent assessment of the
correctness of the trial court's ruling, applying the same legal
standard as the trial court...” (Iverson v. Muroc Unified
School Dist. (1995) 32 Cal.App.4th 218, 222, 38 Cal.Rptr.2d
35; Union Bank v. Superior Court, supra, 31 Cal.App.4th atp.
579, 37 Cal.Rptr.2d 653.) “[W]e construe the moving party's
affidavits strictly, construe the opponent's affidavits liberally,
and resolve doubts about the propriety of granting the motion
in favor of the party opposing it. [Citation.]” (Szadolci
v. Hollywood Park Operating Co. (1993) 14 Cal.App.4th
16, 19, 17 Cal.Rptr.2d 356; accord, Lorenzen—Hughes v.
MacElhenny, Levy & Co. (1994) 24 Cal. App.4th 1684, 1686
1687, 30 Cal.Rptr.2d 210.)

2. The Trigger of Coverage Under An Occurrence
Liability Policy

Critical to our analysis is an understanding of the basic
principles of insurance law governing a determination of
whether a particular third party claim may be covered by
a particular liability policy. What is necessary to trigger
coverage under a specific policy?

The term “trigger of coverage” is not found in a general
liability policy. Rather, it is a term of convenience which is
used to describe what operative event must happen during the
policy period to activate the insurer's defense and indemnity
obligations. As the Supreme Court has put it, “[t]he issue
is largely one of timing—what must take place within the
policy's effective dates for the potential of coverage to be
‘triggered’?” (Montrose Chemical Corp. v. Admiral Ins. Co.
(1995) 10 Cal.4th 645, 655, fn. 2, 42 Cal.Rptr.2d 324, 913
P.2d 878; emphasis in original (Montrose).)

{17 [2] [3] In an “occurrence-based” liability policy, such
as those issued by the Insurers in this matter, coverage is
established at the time the complaining party was actually
damaged. (Id. at pp. 669-670, 42 Cal.Rptr.2d 324, 913
P.2d 878.) To put it another way, coverage under a liability
policy, promising to indemnify the insured for all sums it
may become legally obligated to pay as damages because of
bodily injury or property damage, is triggered when the bodily
injury or property damage occurs, irrespective of when the
insured's allegedly wrongful conduct may have taken place.
If that injury or damage occurs during the policy period, then
coverage under the policy is triggered provided the accident
or condition is at least a potentially covered risk. (Jd. at p. 675,
42 Cal.Rptr.2d 324, 913 P.2d 878.)

[4] Thus, if the insured's wrongful conduct—in this case,
the manufacture and sale of toxic chemicals without proper
warnings—occurs during the policy peried, but injury or
damage to a claimant does not occur until after the policy
has expired, there can be no coverage because the operative
*351 event necessary to trigger that coverage did not occur
during the policy period. (State Farm Mut. Auto. Ins. Co.
v, Longden (1987) 197 Cal.App.3d 226, 232, 242 Cal Rptr.
726 [the insured's allegedly negligent failure to maintain the
brakes on an automobile caused a brake failure and resulting
accident after the policy expired; no coverage available as
required coverage trigger (i.e., the injuries caused by the
accident) did not occur during policy period]; Schrillo Co. v.
Hartford Accident & Indemnity Co. (1986) 181 Cal.App.3d
766, 773, 226 CalRptr. 717 [a product liability policy in
effect when defective product was manufactured did not
cover claim for injuries suffered several years later]; Maples
v. Aetna Cas. & Surety Co. (1978) 83 Cal.App.3d 641, 647,
148 Cal.Rptr. 80 {a gas boiler installed by contractor caused
fire damage to home six years later; the owner's claim for
damages was not covered under contractor's liability policy
in effect at time of allegedly negligent installation].)
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[5] In continuous injury cases, such as we appear to have here,
where the insured's actions result in claims of continuing or
progressively deteriorating bodily injury or property damage,
a similar rule is applied. Such cases usually implicate, as they
do here, multiple and successive policies and policy periods.
In such cases, “bodily injury and property damage which is
continuous or progressively deteriorating throughout several
policy periods is potentially covered by all policies in effect
during those periods.” (Montrose, supra, 10 Cal.4th at p.
689, 42 Cal.Rptr.2d 324, 913 P.2d 878.) “In other words,
if specified harm is caused by an included occurrence and
results, at least in part, within the policy period, it perdures to
all points of time at which some such harm results thereafter.”
(Aerojet—General Corp. v. Transport Indemnity Co. (1997)
17 Cal.4th 38, 57, 70 CalRptr.2d 118, 948 P.2d 909, fn.
omitted, (4erojet).)

[6] [7] Thus, where damages continue throughout successive
policy periods, all insurance policies in effect during those
periods, are triggered. Coverage is not limited to the policy
in effect at the time of the precipitating event or condition.
Nor is coverage cut off once the injury or damage begins or
becomes manifest. (Montrose, supra, 10 Cal.4th at pp. 677,
fn. 17, 685-689, 42 Cal.Rptr.2d 324, 913 P.2d 878.) Thus,
although the #rigger of the duty to defend and indemnify is
limited to the policy period, the extent of that duty is not. As
aresult, any “triggered” policy is liable up to the policy limit,
for all injuries or damages caused by a covered occurrence,
not just the injury or damage which took place during the
specific policy period. (derojet, supra, 17 Cal.4th at pp. 56—
57,70 Cal.Rptr.2d 118, 948 P.2d 909.)

When we apply these settled legal principles to this case,
it would appear that a basis for coverage under the several
policies issued by the Insurers during the 1959-1976 time
period, for claims arising from injuries to the Lockheed
plaintiffs occurring during such policy periods, is established
by the occurrence of such injuries. As a result, the Insurers
owe a duty of defense and indemnification under those

policies to somebody upon the assertion of such claims. 14

This is a fundamental point *352 which is critical to the
proper resolution of this case. According to the allegations
of the Lockheed plaintiffs, they sustained bodily injuries
during the 1959-1976 period due to exposure to the chemical
products of Amchem No. 1. Whether or not asserted
during the policy periods (i.e., 1959-1976), the claims of
the Lockheed plaintiffs constituted claims for which the
Insurers had been paid an agreed premium to defend and
indemnify. Henkel, therefore, is seeking nothing more than

the enforcement of an obligation already undertaken by the
Insurers. Nothing Henkel seeks to do will increase any risk
to the Insurers which they have not already agreed to assume
and for which they were paid a premium.

The only question before us then is whether Henkel is entitled
to assert that claim. We now turn to that issue.

3. Henkel Is Entitled To Coverage Under The Insurers’
Policies For Claims Existing As Of April 1, 1979, Whether
Or Not Asserted

a. There Was No Expressed Intent To Deny Coverage
Under The Policies For Unasserted Pre—Sale Claims

[8] [9] On April 1, 1979, Amchem No. 2 succeeded to all of
the assets and liabilities of Amchem No. 1 which related to the
metal working chemical products business. Did this include,
in the absence of a contrary agreement, the right to coverage
under existing applicable policies for those claims for injuries
which existed as of that date, even though such claims had
not yet been asserted? We believe the answer to that question
is yes. It is settled that the right to recover under a policy
after a loss has occurred is an asset assignable separate from
the policy itself. (Greco v. Oregon Mut. Fire Ins. Co. (1961)
191 Cal.App.2d 674, 682, 12 Cal.Rptr. 802.) Thus, it can
be assigned without insurer consent, the “no assignment”
clause notwithstanding, (Ibid.) Such an assignment in no way
interferes with the insurer's right to chose its own indemnitee
but only involves the payment of a claim founded upon a
loss which has already occurred and against which the policy

indemnifies. !> If it was the intent of Amchem No. 1 to
retain the exclusive right to seek coverage under the Insurers'
policies for any claims arising from the conduct of its metal
working chemical products business prior to April 1, 1979, it
is not directly or expressly reflected in the record presented
to us.

Moreover, if Amchem No. 1 had any such intent on April 1,
1979, it is not only unsupported by any of the documentation
of its divestiture of the metal working chemical products
business to Amchem No. 2, it is also strongly contradicted by
the position Rhone took when it was served with a summons
and complaint in the Lockheed litigation. The documents
that it filed to quash that service, as well as the stipulation
it entered into with the Lockheed plaintiffs, makes it clear
that as far as any business activity of Amchem No. 1 upon
which the Lockheed plaintiffs might be basing their injury
claims was concerned, the only surviving responsible entity
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was Amchem No. 2. If it was Amchem No. 1's position that
it was not a proper party to the Lockheed litigation, then that
assertion is very probative of its intent and understanding
of the terms of its divestiture of the business to Amchem
No. 2 in 1979. Obviously, if it is the case that after April
1, 1979, Amchem No. 1 was to have no responsibility for
any claims arising from the metal working *353 chemical
products business, and could not properly be sued thereon,
then it had no need for reliance on the insurance coverage
available for such claims. Further, if the Insurers, having been
paid a premium to cover the very claims asserted against
Henkel, owe coverage of those claims to somebody, then does
it not follow that Henkel is the only party rightfully entitled

to claim such coverage? 16

b. Henkel, As The Successor Corporation Liable On

The Claims Of The Lockheed Plaintiffs, Is Entitled To
Coverage Under The Insurer's Policies By Operation of
Law

[10} Under the facts of this case, where Amchem No. 2
acquired all of the assets and liabilities of Amchem No. 1 as
to the metal working chemical products business which is the
source of the Lockheed litigation, the benefits due under the
Insurers' policies, including the right to a defense of the claims
asserted by the Lockheed plaintiffs, passed to Amchem No.
2 by operation of law.

This is so because as of April 1, 1979, Amchem No. 2
expressly agreed to accept all of the “assets, liabilities and
goodwill” utilized by Amchem No. 1 in its metal working
chemical business and, based on the record before us, we
cannot conclude that its right to call upon insurance available
to cover those liabilities was excluded from the purchase
and sale transaction. It appears to us that, absent a contrary
agreement as to the availability of such liability insurance,
the principles articulated in Northern Ins. Co. of New York v.
Allied Mut. Ins. Co. (9th Cir.1992) 955 F.2d 1353 (Northern)

apply.

In Northern, the court held, in a factual context very similar
to that before us, that the benefits due under the policy
transferred by operation of law. In that case, Brown Forman
bought out California Cooler under an agreement where
the predecessor company would indemnify the successor

company for any liabilities arising from presale activities. 17

A child born before the sale filed suit after the sale alleging
fetal alcohol syndrome attributable to the California Coolers
his mother consumed during her pregnancy. This suit ended

in a voluntary dismissal, but the issue remained as to whether
the predecessor's insurer had any liability to contribute to
defense costs. As in our case, the insurer's policy had not
been assigned to the successor corporation; indeed, it had
been expressly excluded from the list of assets transferred to
Brown-Forman.

Nonetheless, the Northern court concluded that Brown—
Forman was entitled to the coverage benefits due under the
policy. It held that neither the sales agreement between the
predecessor and successor corporations, nor the intent of these
parties, nor the terms of the predecessor corporation's contract

with its insurance company *354 ultimately controlled. 18
Instead, the benefits due under the policy passed to Brown—
Foreman by operation of law. Since the doctrine of “successor
liability” transferred the liability from the predecessor to the
successor corporation, the right to indemnity followed as
well. “[Tlhe right to indemnity arising from [the predecessor
corporation's insurance] policy transferred together with
the potential liability. This right to indemnity followed the
liability rather than the policy itself. As a result, even though
the parties did not assign [the predecessor corporation's
insurer's] policy in the agreement, the right to indemnity
under the policy transferred to [the successor corporation]
by operation of law.” ({d. at p. 1357, italics added.)

The court also concluded that these policy benefits extended
to a defense. The rationale for both conclusions rested upon
the obvious fact that the insurer is not prejudiced by such a
result when the loss occurred before sale or transfer to the
successor. In that circumstance, “the characteristics of the
successor are of little importance: regardless of any transfer
the insurer still covers only the risk it evaluated when it wrote
the policy.... [] .... [f] The nature of the risk, rather than
the particular characteristics of the defendant, will have the
greater effect on defense costs. The extent and character of
the defense will turn on the nature of the product itself and the
attributes of the firm that manufactured the product. Aspects
of the successor firm could affect the defense, but the shape of
the defense will be determined largely by the characteristics
of the risk originally insured. Admittedly, defense costs could
balloon if the successor firm failed to cooperate in the defense.
Inasmuch as the successor firm was not a party to the original
policy, the risk of noncooperation arguably increases. Yet, the
insurer is protected against this risk because it is freed of its
defense obligation if the successor firm does not fulfill its duty
to aid in the defense.” (Id. at p. 1358.)
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We believe that Northern articulates the correct analysis
in those successor corporation cases where the loss has
already occurred but a claim is not asserted until after the
transfer to the successor. Its reasoning has been followed
by a number of courts. For example, in B.S.B. Diversified
Co. Inc. v. American Motorists Ins. (W.D.Wash.1996) 947
F.Supp. 1476, the court followed Northern and concluded
that coverage followed liability by operation of law. In a case
much like the one before us, the successor corporation in
B.S.B. had assumed the predecessor's assets and liabilities by
contract, The B.S.B. court held that the underlying principle
that insurance follows liability is equally valid even though
the successor's liability burden was imposed by contract
rather than under successor product liability rules. (/d. at p.
1481.) This is so because an insurer's risks are not increased
when its duty to defend and indemnity relates to events
occurring prior to the transfer. (Ibid.) “Coverage will depend
on the terms *355 of each policy, but the damage to the
property is the same regardless.” (/bid.; see also Total Waste
Management v. Commercial Union Ins. Co. (D.N.H.1994)
857 F.Supp. 140, 152 [“An insurer's risk does not increase
where the loss or liability arose prior to the transfer.”].)

The only two California cases which have considered this
issue, however, appear at first glance to reach a different
conclusion than Northern. Unsurprisingly, these two cases are
the ones which the Insurers and Rhone urge upon us. Neither
are persuasive.

In Quemetco Inc. v. Pacific Automobile Ins. Co. (1994)
24 Cal.App.4th 494, 29 CalRptr.2d 627 (Quemetco), the
successor corporation purchased all of the assets of the
predecessor in 1970. The predecessor had in 1957, and
again in 1960-1964, shipped sulfuric acid waste and battery
electrolytes to the Stringfellow acid pits in Riverside
County. No deposits were ever made by the successor. The
predecessor's insurance policies were not assigned to the
successor; the predecessor distributed all of its assets and
wound up and dissolved in January 1971. The successor
was then sued in 1982 in both federal and state court
actions. The federal case was filed under the Comprehensive
Environmental Response, Compensation, and Liability Act
of 1980 (CERCLA) and sought damages for environmental
exposure as well as cleanup costs. The state case was an action
by 5,000 individual plaintiffs for personal injury and property
damages allegedly caused by the hazardous waste material

deposited at the Stringfellow site. 19

Relying on the Northern case, the successor filed an action
for declaratory relief to determine its entitlement to coverage
under the predecessor's insurance policies. The Quemetco
court, however, refused to follow Northern on the ground
that the CERCLA case before it did not present similar
circumstances. Unlike the facts in Northern, and those in
the case before us, Quemerco involved a claim which arose
long after the sale when federal environmental laws were
enacted requiring the clean up of toxic waste sites. “Thus,
unlike the situation in Northern, no liability passed as a
matter of law [to the successor] at the time of the asset
sale as no such liability existed at that time.” (Quemetco,
supra, 24 Cal.App.4th 494, 501, 29 Cal.Rptr.2d 627; italics
added.) The court also rejected, for the same reason, the
proposition that there could have been any assignment of the
proceeds of the policies “as there was no loss or injury or
accrued right to collect the proceeds in existence. The cleanup
damages were not assessed until 1987, long after the 1970
sale.” (/d. at pp. 502-503, 29 Cal Rptr.2d 627.) Finally, the
Quemetco court also noted that the predecessor corporation,
although dissolved, could still be sued and was entitled to
a defense from its insurers. (Id. at p. 503, 29 CalRptr.2d
627.) Thus, any recognition of policy benefits in favor of the
successor would have placed an increased risk and burden
on the insurers requiring them to provide a defense for two
parties, only one of which they had agreed to insure. (/d.)
This, of course, is not a problem in this case, as Rhone's
actions to end its participation in the Lockheed litigation
clearly demonstrated. It obtained a dismissal from that action
upon the representation (and ultimately by a stipulation)
that it had no liability whatsoever for the claims asserted
against Henkel. Thus, the Quemetco decision is factually

distinguishable and cannot justify our *356 rejection of the

analysis and reasoning of Northern. 20

The other case relied by the Insurers and Rhone is General
Accident Ins. Co. v. Superior Court, supra, 55 Cal.App.4th
1444, 64 Cal.Rptr.2d 781 (General Accident). In that case,
the successor took over the predecessor in about 1967 under
circumstances which resulted in a later judicial determination,
under the “successor liability” doctrine (Ray v. 4lad Corp.
(1977) 19 Cal.3d 22, 31, 136 Cal.Rptr. 574, 560 P.2d 3),
that the successor corporation was liable for the tortious
claims arising from the predecessor's business which involved
the manufacture and sale of asbestos products. (General
Accident, supra, 55 Cal.App.4th at pp. 1446-1447, 64
Cal.Rptr.2d 781.) The successor sued the predecessor's
insurers for a declaratory judgment that the predecessor's
insurance policies had been transferred to the successor by
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operation of law. (Jd. at p. 1445, 64 Cal.Rptr.2d 781.) The
successor relied upon the Northern decision. (Id. at p. 1449,
64 Cal.Rptr.2d 781.)

The General Accident court rejected the reasoning of
Northern and refused to follow it. (General Accident, supra,
55 Cal.App.4th at p. 1449, 64 Cal.Rptr.2d 781.) Specifically,
it refused to conclude that insurance coverage would transfer
by operation of law simply based on the finding of successor
liability for product liability torts. “An insured-insurer
relationship is a matter of contract. Successor liability is a
matter of tort duty and liability. It is one thing to deem the
successor corporation liable for the predecessor's torts; it is
*357 quite another to deem the successor corporation a party
to insurance contracts it never signed, and for which it never
paid a premium, and to deem the insurer to be in a contractual
relationship with a stranger.” (/d. at p. 1451, 64 Cal.Rptr.2d
781.) The court concluded that any transfer of a policy by
operation of law was “a violation of the basic principles of
contract and is also bad public policy.” (/d. at p. 1454, 64

Cal.Rptr.2d 781.) 21 With all due respect to our colleagues in
the First District, we must question just what conclusion we
are to draw from the General Accident decision. If it stands for
the proposition that the imposition of successor tort liability
cannot by itself justify the transfer of an interest in a policy of
insurance by, in effect, adding (or substituting) a new insured
to which the insurer has not consented, and thereby creating
additional unbargained for and uncompensated risks, then we
have no problem with it. Such a conclusion would clearly
violate fundamental contract law. If, however, as the Insurers
and Rhone argue, General Accident stands for the proposition
that the right to obtain policy benefits for the defense and
indemnification of claimed losses which had occurred during
the policy period prior to the sale or transfer to a successor
corporation, then we must reject it. Northern did not purport
to sanction what General Accident found so improper. It did
not sanction the transfer of an insurance contract so as to
create new unbargained for burdens or to impose upon an
unwilling insurer a new insured whose activities *358 it had
not agreed to underwrite. Rather, Northern simply affirmed a
successor's right to call upon the policy benefits already due
to the predecessor for unasserted claims which arose as the
result of the occurrence of injury or damage during the policy
period. In short, and in legal effect, it simply held that the
right to claim such benefits was a right of the predecessor
corporation to which the successor corporation succeeded
by operation of law. Thus, the General Accident decision
provides no relevant reason for rejecting the analysis made by
the Northern court.

¢. The “No Assignment” Clause In The Insurers’ Policies
Does Not Defeat Henkel's Coverage Claim

[11] As we have already emphasized, the transfer of policy
benefits which have effectively accrued impose no new or
additional burden on an insurer. There is no increase in risk
when an insurer's duty to defend and indemnify relates to
injury or damage which was suffered by the claimant prior to
the sale or transfer to the successor corporation. Thus, there
is no reason to be concerned with the “no assignment” clause
when the claims for which coverage is demanded arose prior
to the sale or transfer.

As the Northern court put it, “Insurers take account of
the nature of the insured when issuing a policy. Risk
characteristics of the insured determine whether the insurer
will provide coverage, and at what rate. An assignment
could alter drastically the insurer's exposure depending on the
nature of the new insured. ‘No assignment’ clauses protect
against any such unforeseen increase in risk. When the loss
occurs before the transfer, however, the characteristics of the
successor are of little importance: regardless of any transfer
the insurer still covers only the risk it evaluated when it wrote
the policy.” (Northern, supra, 955 F.2d at p. 1358; see also,
Ocean Accident & Guar. Corp. v. Southwestern Bell Tel. Co.
(8th Cir.1939) 100 F.2d 441, 444-445, cert. denied, 306 U.S.
658, 59 S.Ct. 775, 83 L.Ed. 1056.)

Other than the overly broad and misdirected characterization
in General Accident, we have found no California authority
suggesting otherwise. However, a number of other courts
have endorsed the basic principle articulated by Northern.
(See e.g., Imperial Enterprises, Inc. v. Fireman's Fund
Ins. Co. (5th Cir.1976) 535 F.2d 287, 293 [“the no-
assignment clause should not be applied ritualistically and
mechanically to forfeit coverage in these circumstances”];
National American Insurance Co. v. Jamison Agency, Inc.
(8th Cir.1974) 501 F.2d 1125, 1128 [the purpose of a “no
assignment” clause is “ ‘to prevent an increase of risk and
hazard of loss by change of ownership without the knowledge
of the insurer.” [Citation.]”]; Brunswick Corp. v. St. Paul
Fire & Marine Ins. Co. (E.D.Pa.1981) 509 F.Supp. 750, 753
[“The reason for refusing to apply a ‘no-assignment’ clause to
avoid an involuntary assignment is pragmatic: ‘such transfers
do not entail any increase in the risk or hazard assumed
by an insurer’.”]; Paxton & Vierling Steel Co. v. Great
American Insurance Co. (D.Neb.1980) 497 F.Supp. 573, 580
[same]; Gopher Oil Co. v. American Hardware Mut. Ins. Co.
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(Minn.Ct.App.1999) 588 N.W.2d 756, 763 [“The purpose of
a non-assignment clause is to protect the insurer from an
increase to the risk it has agreed to insure. [Citations.] But
when events giving rise to an insurer's liability have already
occurred, the insurer's risk is not increased by a change in the
insured's identity. [Citation.}”].)

[12] That such claim was unasserted as of the date of
the sale or transfer to the successor corporation is not
determinative. Coverage liability under a particular policy
*359 is determined as the date of the claimant's loss or
injury irrespective of when the claim is asserted. In this
case, Amchem No. 1 would clearly have been entitled to the
policy benefits prior to April 1, 1979, when it transferred
all of the relevant assets to Amchem No. 2. Such benefits
obviously related solely to the metal-working chemical
products business which was the object of the transfer.
Therefore, why should Henkel (as the successor to Amchem
No. 2) not now be entitled to receive such benefits? As we
discuss below, Rhone (as successor to the original named
insured) is estopped to assert any claim to such benefits.

There is no reason to rely on the “no assignment” clause
to defeat Henkel's claim of coverage. No new contractual
burden is imposed on the Insurers; they need only defend a
single party as to the very same claims which would have
been asserted against the original named insured but for the
circumstances of this case. The Insurers collected premiums
to cover these very risks. If they are successful in defeating
Henkel's claim to such policy benefits, the Insurers will
realize an undeserved windfall as they would now owe no
coverage to any party for a risk they promised to insure and
for which they were paid an agreed premium.

4. Rhone Is Judicially Estopped To Assert That Extension
Of Coverage To Henkel Will Increase Any Burden On
Insurers Or Diminish Its Own Coverage For Claims
Arising From PreSale Injuries, The Liability For Which
Was Assumed By Amchem No. 2

[13] As we have already discussed, Rhone was able to obtain a
stipulated dismissal from the underlying Lockheed action on
the representation which it formally asserted that there was no
corporate responsibility for the claims made by the Lockheed
plaintiffs other than that assumed by Amchem No. 2 (and
Henkel). Rhone made it clear that no predecessor existed with
respect to the pre-sale liabilities assumed by Amchem No. 2.
Based on that representation, Rhone successfully extricated
itself from the Lockheed litigation. It thus follows that it

will have no occasion to call upon the Insurers to provide
coverage for any of the claims relevant to this proceeding. If
the Insurers are going to provide coverage to anyone for these
claims (for which they were paid the requested premiums)
they will have to provide it to Henkel. Rhone should not, in
this action, be heard to argue otherwise.

[14] Judicial estoppel is a well-recognized doctrine. (Thomas
v. Gordon (2000) 85 Cal.App.4th 113, 117-118, 102
Cal.Rptr.2d 28.) It will be applied when “(1) the same party
has taken two positions; (2) the positions were taken in
judicial or quasi-judicial administrative proceedings; (3) the
party was successful in asserting the first position (i.e., the
tribunal adopted the position or accepted it as true); (4)
the two positions are totally inconsistent; and (5) the first
position was not taken as a result of ignorance, fraud, or
mistake. [Citations.]” (Jackson v. County of Los Angeles
(1997) 60 Cal.App.4th 171, 183, 70 Cal.Rptr.2d 96.) All of
these elements are clearly satisfied here.

{15] “ ‘Judicial estoppel prevents a party from asserting a
position in a legal proceeding that is contrary to a position
previously taken in the same or some earlier proceeding. The
doctrine serves a clear purpose: to protect the integrity of
the judicial process.’ [Citation.]” (Jackson v. County of Los
Angeles, supra, 60 Cal.App.4th at p. 181, 70 Cal.Rptr.2d 96.)
It is a doctrine that is invoked to prevent a party from changing
its position over the course of judicial proceedings when such
positional changes will have an adverse impact on the judicial
process. A litigant should not be permitted to play “fast and

*360 loose” with the courts. (Ibid.) We believe the doctrine
should be applied here to foreclose Rhone from asserting any
argument premised on the fiction that any party other than
Henkel would have any legitimate claim on coverage from the
Insurers arising from the presale activities of Amchem No. 1
in the conduct of the metal-working chemical business sold
to Amchem No. 2 on April 1, 1979,

CONCLUSION

For all of these reasons, we conclude that Henkel is entitled
to assert a claim for the policy benefits under the policies
issued by the Insurers. In reaching this conclusion, however,
we emphasize that it does not follow that the Insurers will
necessarily have any obligation to reimburse Henkel for the
defense and settlement costs which it expended to obtain a
dismissal from the Lockheed litigation. We simply reverse
the summary judgment granted on the competing claims
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to declaratory relief. It is our intent only to resolve in
Henkel's favor the predicate legal question that Henkel is
entitled to pursue the policy benefits due under the Insurers'
policies for coverage of claims arising from bodily injuries
suffered during the 1959-1976 period which were allegedly
caused by exposure to the metal working chemical products
manufactured and sold by Amchem No. 1 during said period.
Absent an express agreement to the contrary (which is not
established by the record before us), Henkel has standing to
assert a claim to such policy benefits by operation of law,
even though the policies themselves were never assigned or
the Insurers' consent obtained.

It will still be Henkel's burden at trial, however, to produce
evidence establishing a basis for potential coverage (duty
to defend) or actual coverage (duty to indemnify) under
the policies. There are also open questions as to the
proper allocation of Henkel's defense costs and settlement
expenses to claims arising under the Insurers' policy coverage
and under other time periods for which different insurers
may have some responsibility. Finally, as we have already
suggested, we do not foreclose the possibility of a factual
dispute as to the terms of the contract between Amchem No.
1 and Amchem No. 2 regarding the right to claim policy

benefits under the Insurers' policies and whether Amchem
No. 2 waived any of its rights with respect thereto. Rhone
has made assertions regarding the nature and scope of such
agreement that are not supported by the documents cited.
However, other evidence may exist. These and any other
relevant unresolved issues will have to be settled upon

remand. 22

DISPOSITION

The summary judgment entered on July 13, 1999, in favor of
Rhone and the Insurers is reversed. The matter is remanded
for further proceedings not inconsistent with the views
expressed herein. Henkel shall recover its costs on appeal.

KLEIN, P.J., and ALDRICH, J., concur.

Parallel Citations

, 01 Cal. Daily Op. Serv. 3424, 2001 Daily Journal D.A.R.
4191

Footnotes

1 The policies contained “no assignment” clauses which precluded their assignment by the named insured without the consent of the
insurer.

2 The relevant facts (as opposed to their competing characterizations by the parties) are not in dispute and are clearly established by

the record on appeal.

3 Amchem No. 1 started life in 1914 as a Delaware corporation and through an acquisition and merger became a Pennsylvania

corporation in 1968. Such corporate history, however, is irrelevant to the issues before us.
4 During this period, Amchem No. 1 carried liability insurance with a number of insurers. According to the appellate record before

us, however, coverage by the Insurers was as follows:
(1) Hartford: September 1959—September 1962;
(2) Century: September 1962—September 1965;
(3) Hartford: October 1971—October 1975.

Contemporaneously, Amchem No. 1 changed its name to Union Carbide Agricultural Products Company, Inc. (UCAPCO.); however,
in the interests of clarity and simplicity, we will, continue to refer to this company as Amchem No. 1.

Such policies contained a “no-assignment” clause which precluded any assignment of the policies themselves without the consent
of the Insurers. It was expressly understood, however, that with respect to any claims covered under any of the policies which had
been asserted against Amchem No. 1 prior to April 1, 1979, and which related to the metal working chemical products business,
were deemed covered under such policies; in other words, such existing and asserted claims constituted a basis for coverage under
the Insurers' policies and were thus considered “assets” relating to the metal working chemical products business.

This statement, however, is a self-serving post transaction conclusion asserted in this litigation. The record presented to us does not
reflect that Amchem No. 2 agreed to any such characterization of the policies issued by the Insurers.

We have found nothing in the record before us reflecting a specific agreement between Amchem No. 1 and Amchem No. 2 regarding
the latter's right to call upon liability insurance covering claims existing but not asserted as of April 1, 1979.

We have greatly simplified our summary of these very complex corporate histories, but the relevant background facts are stated
sufficiently to provide an accurate context for our consideration of the validity of Henkel's claims for recovery of defense and
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indemnification (i.e., settlement) expenses incurred in connection with the Lockheed litigation arising out of Amchem No. 1's metal
working chemical product business during the 19591976 time period.
The chemical products identified by the plaintiffs in the Lockheed litigation as being the responsibility of Henkel were products
identified as Alodine 600, Alodine 1200 and Alodine 12005. These products all had been produced and marketed by Amchem No.
1 prior to its April 1, 1979 divestiture of its metal working chemical products business to Amchem No. 2.
Henkel also tendered the litigation to its own insurers which had issued policies directly to Henkel. We are not concerned with the
coverage claims (or disputes, if any) which may have arisen out of those tenders. We have before us only the claims against the
Insurers which had provided liability coverage to Amchem No. 1 during the period 1959-1976.
‘While not directly relevant to the issues before us, some allocation obviously is required as to the portion of the settlement and defense
costs which are fairly attributable to the 1959-1976 time period for which it is claimed that the Insurers have coverage liability. A
determination of the proper allocation of Henkel's defense and settlement costs is one of the issues that the trial court may have to
resolve upon remand.
In rejecting that argument, the trial court relied primarily upon the decision in General Accident Ins. Co. v. Superior Court (1997)
55 Cal.App.4th 1444, 64 Cal Rptr.2d 781. As the trial court put it, “it doesn't make common sense or business sense to require an
insurance company to indemnify a party that it never agreed to provide insurance to and also wherein that insurance company never
had the right or opportunity to assess the risk associated with that. T think that would fundamentally impact the entire insurance
industry and would really change the nature of insurance. The insurance companies, especially in the business world, would not have
the opportunity to adequately assess risk when determining premiums associated with a policy.”
As do the parties, we make the assumption that the conduct alleged in the Lockheed litigation was actually or potentially covered
under the Insurers' policies issued during the 1959-1976 time period. That assumption, however, is only for the purposes of this
appeal. Upon remand, it will be Henkel's burden to prove that the claims made in the Lockheed litigation fell within the coverage
provided by the Insurers' policies. Proof of the existence of any exclusionary policy provisions sufficient to preclude such coverage
would, under settled principles, be the burden of the Insurers. (4dydin Corp. v. First State Ins. Co. (1998) 18 Cal.4th 1183, 1188, 77
Cal Rptr.2d 537,959 P.2d 1213.)
We discuss the impact of the “no assignment” clause in more detail below.
However, as we only have pleadings from the Lockheed litigation before us, we cannot determine just which of the claims of the
several Lockheed plaintiffs triggered coverage under the Insurers' policies. That will be another matter to be resolved by the trial court
upon remand. Henkel ‘will have to establish just which portion of the defense and settlements costs which it expended are attributable
to the claims covered by the Insurers' policies.
In Northern, the predecessor had agreed to hold the successor harmless; in our case, the opposite was true. This is an interesting, but
insignificant, distinction. It does not detract from the force of Northern's articulation and application of the fundamental principles
governing the transfer, by “operation of law” of the right to policy benefits due on existing claims. The Northern court's reasoning
and decision was not impacted by the indemnification commitment made by the predecessor.
We do not intend to suggest by our endorsement of the reasoning and decision in Northern that the parties could not have expressly
entered into a contract providing for a waiver by Amchem No. 2 of the right it would otherwise have to call upon relevant liability
policies for coverage of claims arising from pretransfer injuries. Upon the making of such an express waiver agreement, Amchem
No. 2 would be then properly chargeable with knowledge that liability insurance was not available should claims be asserted after
the transfer; and would be on notice of the need to purchase “claims made” or other insurance providing “prior acts” coverage. As
we have repeatedly noted, the record before us reflects no such express waiver agreement.
Significantly, it is not at all clear from the opinion when such injuries occurred or whether coverage was ever triggered under the
relevant policies.
There is also another problem with the Quemetco decision. We question its reliance on the fact that the successor's liability was based
on CERCLA. The Quemetco court did this in order to distinguish itself from Northern. We see no significance, however, in the fact
that CERCLA liability did not exist at the time of the transfer of the assets of the predecessor to the successor corporation. Had the
predecessor remained in business it would have been liable under the subsequently enacted CERCLA statute; and it would have been
entitled to call upon the same liability policies to which the Quemetco court denied the successor access.
As Justice Johnson stated in Quemetco in his dissent from the majority's opinion:
“While it is true [Northern ] involved ‘successor liability’ in the context of a product liability case, there is no reason its rationale
would fail to apply where ‘successor liability” was imposed in a different sort of case.... If the law holds the successor liable for
its predecessor's tortious acts—no matter the nature of those acts—then the law likewise transfers the insurance benefits covering
liability for those acts to the successor.... []] The majority attempts to make something of the fact the particular causes of action
involved in the underlying lawsuit here were predicated on CERCLA, a statute which did not come into existence until several
years after the predecessor last dumped toxic chemicals into Stringfellow and several years after the predecessor corporation sold
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out to the successor corporation.... [f] What is relevant is whether the predecessor's acts occurred before the sale, not whether
they matured into cognizable causes of action before that time.... [f] Had the predecessor corporation not sold out can there be
any doubt its insurer would have had a duty to defend and indemnify that corporation in the strict liability lawsuits filed under
CERCLA, even though those suits were based on a statute enacted years after the corporation's toxic dumping? Since there was
a sale, however, the successor corporation was found liable under CERCLA for that toxic dumping, on a ‘successor liability’
theory. Further, because the predecessor corporation's insurer would have been responsible for its insured's acts of toxic dumping
even though its liability would have been based on CERCLA, a law passed years after the dumping, it likewise is responsible
for defending and indemnifying the successor corporation for its liability under CERCLA. As [Northern ] emphasized, insurance
benefits follow liability. And, I submit, that principle extends to liability which is expanded by legal changes occurring after the
transfer takes place.” (Quemeico, supra, 24 Cal App.4th at pp. 507-508, 29 Cal.Rptr.2d 627; fn. omitted; disn. opn. of Johnson, J.).
In support of this conclusion, the court discussed and relied on a number of cases which dealt with attempts to extend coverage under
expired policies to cover corporate acquisitions which take place after the policies in question had expired. (General Accident, supra,
55 Cal.App.4th at pp. 14531454, 64 Cal.Rptr.2d 781.) Such efforts to create liability coverage after the fact were rightly rejected as
they would have constituted an ex post facto attempt to change the name of the insured. (See Cooper Companies v. Transcontinental
Ins. Co. (1995) 31 Cal.App.4th 1094, 1107-1111, 37 Cal.Rptr.2d 508; Armstrong World Industries, Inc. v. Aetna Casualty & Surety
Co. (1996) 45 Cal.App.4th 1, 80, 52 Cal.Rptr.2d 690; A.C. Label Co. v. Transamerica Ins. Co. (1996) 48 Cal.App.4th 1188, 1194,
56 Cal.Rptr.2d 207.) These cases, however, were not really relevant to the issues before the General Accident court.
General Accident also relied upon Oliver Machinery Co. v. United States Fid. & Guar. Co. (1986) 187 Cal.App.3d 1510, 232
Cal.Rptr. 691 as a basis for criticizing the decision in Northern. (General Accident, supra, 55 Cal. App.4th at pp. 1451-1452, 64
Cal.Rptr.2d 781.) However, we agree with Justice Johnson's comments in his dissent in Quemetco. As the author of the Oliver
decision, he was in a unique position to characterize its relevance to the Northern decision: “In Oliver, this court was concerned with
the issue of the successor corporation's insurance policy and whether it covered an ‘additional insured’ on that contract, a distributor,
for injuries caused by the predecessor corporation's products when the contract specifically limited coverage to the successor
corporation's products. This is entirely unrelated to the question of whether the benefits of the predecessor company's insurance
policy passed to the successor by operation of law as to injuries which occurred before the successor bought out the predecessor.
The former issue, of course, is a matter of construction of the contract the ‘additional insured’ signed with the insurance company.
But that has nothing to do with the issue of whether and which benefits pass to the successor corporation from the predecessor
corporation related to injuries the predecessor corporation's actions already have caused.” (Quemetco Inc. v. Pacific Automobile
Ins. Co., supra, 24 Cal. App.4th at p. 504, 29 Cal.Rptr.2d 627; italics added; fn. omitted; disn. opn. of Johnson, J.) In spite of such
a lack of relevancy to the issue presented in Northern, the General Accident court appeared to be critical of Northern's failure
to mention the Oliver decision. (General Accident, supra, 55 Cal.App.4th at pp. 1451-1452, 64 Cal.Rptr.2d 781.) Beyond that,
however, General Accident supplied no analysis as to why Oliver should dilute the force of Northern's reasoning or conclusion.
Our decision is also limited to Henkel's claim for coverage under the relevant policies of Insurers. To the extent that such coverage
is found not to exist or has been exhausted by the payment of prior claims, we see no basis on this record for Henkel obtaining any
contribution from Rhone. That issue does appear to have been put to rest by the agreement of Amchem No. 2 to assume all of the
liabilities of Amchem No. 1. While we have concluded that Henkel is entitled to look to the Insurers' relevant policies, we do not
go further.
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