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L INTRODUCTION

Petitioner hereby seeks a writ of supersedeas staying the trial court’s
order that Governor Arnold Schwarzenegger’s Executive Order S-16-08,
which unilaterally implemented furloughs on all state employees, was
authorized by law. In the alternative, petitioner seeks a writ of supersedeas
staying those portions of Executive Order S-16-08 which direct
implementation of furloughs. In addition, petitioner seeks an immediate
and temporary stay of the trial court’s order and the Executive Order
pending this court’s ruling on this petition pursuant to California Rules of
Court, rule 8.116.

Nothing in the California Constitution or in any state statute
provides the Governor with the power to unilaterally "furlough" employees.
The word “furlough” is not even mentioned in either the Dills Act or in any
State employee's contract. By claiming unprecedented powers to furlough
employees during a fiscal emergency --- an emergency in which the
Governor himself shares significant blame for creating --- the Governor has
usurpedkthe power of the Legislature and removed employees from what
used to be a collective bargaining process.

The furlough will have a particularly injurious impact on the State’s
legal professionals, who are required by their ethical obligations and also
by their employment contract to work all hours necessary to effectively
represent their clients. Furloughing these employees will not reduce the
amount of work they are required to do, but will simply reduce their pay.
Thus, the “furlough” is effectively a unilaterally, unbargained-for pay cut,
which this Court has previously held to be beyond the authority of the

executive branch to impose.
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II. STATEMENT OF THE CASE

On January 5, 2009, Petitioner California Attorneys, Administrative
Law Judges and Hearing Officers in State Employment (“CASE™)! filed a
petition for writ of mandate in the Sacramento Superior Court, case # 34-
2009-80000134. The named respondents were Governor Arnold
Schwarzenegger, Director David Gilb of the Department of Personnel
Administration (“DPA”) and State Controller John Chiang. The petition
sought a declaration that the Governor had no authority to unilaterally
impose furloughs on represented employees, and an injunction prohibiting
the Governor or any state officer from implementing the furloughs.

On January 9, 2009, this case was consolidated with similar actions
filed by other employee representatives.” After an expedited briefing
schedule, the matter was heard on January 29, 2009. Later that day, the
trial court issued an order denying the writs in the consolidated cases. An

amended minute order was filed the following day. (Exh. A)*

! Petitioner California Attorneys, Administrative Law Judges and Hearing
Officers in State Employment (“CASE”) is the exclusive collective
bargaining representative of legal professionals in State Bargaining Unit 2
pursuant to Government Code section 3520.5. CASE represents
approximately 3400 legal professionals in more than 80 different state
departments, boards, and commissions.

2 All pleadings in the case can be accessed online at
https://services.saccourt.com/publicdms2/DefaultDMS.aspx by entering the
case number and clicking “search.”

* The case filed by Professional Engineers in California Government
(“PECG”) and the California Association of Professional Scientists
(“CAPS”) was case # 34-2008-80000126. The case filed by Service
Employees International Union, Local 1000 (“SEIU”) was case #34-2009-
80000135.

* Because the record on appeal has not yet been filed, petitioner is attaching
to this petition all relevant documents to aid this court in its determination

of the instant petition, pursuant to California Rules of Court, rule
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On February 3, 2009, CASE filed a notice of appeal.” (Exh. B.)
III. STATEMENT OF FACTS

Oh November 6, 2008, Defendant/Respondent Governor Arnold
Schwarzenegger sent a letter to state employees. (See Exh. C.) In that
letter, Governor Schwarzenegger announced that he was “proposing a

combination of economic stimulus measures . . . revenue increases, and

spending reductions. . . .” (Ibid.) The letter then stated, “If approved by the
Legislature, these spending reductions will impact our state workers.”

(Ibid, emphasis added.) The Governor thereafter outlined his proposals that
would impact state employees, including, inter alia, a furlough of one day
per month with a corresponding pay cut of approximately 5 percent. (Ibid.)
The Governor then stated in the same letter, “All the actions we’re
proposing must first be approved by the Legislature.” (Ibid.)

Also on November 6, 2008, the Governor issued a proclamation
calling the Legislature into special session to address the state’s fiscal
crisis. (See Exh. D.) The Governor submitted proposed legislation to the
Legislature in conjunction with that special session. (See Exh. E.) In that
proposed legislation, the Governor proposed to add section 19826.4 to the
Government Code, which read, in pertinent part:

Notwithstanding the Ralph C. Dills Act (Chapter 3
(commencing with section 3512) of Division 4 of Title 1) or
any other provision of law, the Department of Finance and the
Department of Personnel Administration shall, commencing

8.112(a)(4)(B). The order is attached as Exhibit A. The request for a stay
in the trial court and the denial is noted on page 12 of the trial court’s order.
The notice of appeal 1s attached as Exhibit B.

3 The fees for this appeal were paid to the superior court at the time of filing

the notice of appeal.
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on December 1, 2008 and ending on July 1, 2010, implement

a program for the furlough of state employees.

(Ibid.) The Legislature did not enact the Governor’s proposals during the
special session.

On December 1, 2008, the Governor issued two additional
proclamations, each calling for additional special sessions, one of which
was convened pursuant to Proposition 58. (See Exhs. Fand G.) The
proclamation under Proposition 58 recited that the Governor was
submitting proposed legislation to the Legislature to address the fiscal
crisis. (See Exh. F.) The Assembly Budget Committee analyzed the
Governor’s proposed legislation. (See Exh. H.) That analysis revealed that
the Governor’s proposals included an identical plan to furlough state
employees for one day per month. (/d. at p. 14.) The Legislature did not
enact the Governor’s proposals during the special sessions.

On December 19, 2008, Governor Arnold Schwarzenegger issued
Executive Order S-08-16. (See Exh. 1.) In that Order, the Governor
directed the Department of Personnel Administration to “‘implement a
furlough of represented state employees and supervisors for two days per
month. . ..” (Ibid.) The furlough would be effective February 1, 2009,
through June 30, 2010. The furloughs would result in an approximate 10
percent pay cut for all state employees. The Governor’s Executive Order
made a number of proclamations relating to a perceived fiscal cash crisis,
and the Legislature’s failure to “effectively” address the crisis.®

On January 9, 2009, Director David Gilb sent a memorandum to all

state departments announcing that DPA had developed a furlough plan as

® The Executive Order failed to mention that the Legislature passed a
comprehensive budget package on December 18, 2008 and submitted it to

him for signature, which he vetoed on January 6, 2009.
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directed by the Governor in his executive order. (See Exh. J.) That
memorandum stated that general government operations would be closed
on the first and third Friday of each month, beginning on February 6, 2009.
(Ibid.) Later that same day, Chief Deputy Attorney General Jim Humes
sent an email to all employees of the Attorney General’s Office, which
stated, in pertinent part, “we are a separate constitutional office and we
have decided to decline to adopt Governor’s approach [to implement
furloughs].” (See Exh. K.) Also that same day, California Treasurer (and
former Attorney General) Bill Lockyer sent a letter to David Gilb, in which
he advised that “[b)ased on our legal review, we believe the Governor has
not established that he has the legal authority to impose furloughs and the
related salary cuts on state employees” and therefore elected not to comply
with the furlough program. (See Exh. L.)

On February 3, the counsel for the State Controller sent a letter to
the trial court requesting clarification of the ruling. (Exh. M.) Attached to
that letter were letters from all of the independently elected statewide
constitutional officers, urging the Controller not to implement the furlough
on their respective departments or agencies, based on their independent
authority. (Ibid.) Inresponse, counsel for the Governor and DPA sent a
letter to the trial court. (Exh. N.) On February 4, 2009, CASE sent a letter
to the trial court in response to the earlier letters, and attached a letter from
the executive director of the Board of Equalization to the Controller also
urging the Controller not to implement the furlough order on the Board.
(Exh. O.) In its letter, CASE also pointed out that another constitutionally
created entity, the State Compensation Insurance Fund (see Cal. Const. Art.
14 §4), may have a similar interest in the question posed by the Controller.
The California Constitution gives the Legislature “plenary powers” over the

Fund, and the Legislature has specifically enacted Insurance Code section
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11873, which provides, in pertinent part “Notwithstanding any provision of
the Government Code or any other provision of law, the positions funded
by the State Compensation Insurance Fund are exempt from any hiring
freezes and staff cutbacks otherwise required by law.” Accordingly, CASE
respectfully suggested to the trial court that the State Compensation
Insurance Fund be allowed or ordered to intervene as well. As of this

writing, the trial court has taken no action in response to those letters.
IV.ISSUES TO BE RAISED ON APPEAL

Pursuant to California Rules of Court, rule 8.112(a)(4)(A), petitioner
will challenge on appeal the trial court’s ruling that the Governor has

authority to unilaterally implement furloughs on CASE members.

V. MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF GRANTING THE WRIT AND REQUEST FOR
TEMPORARY STAY

A. Standard for Granting the Writ

Supersedeas is an extraordinary writ used to “preserv[e] the court's
jurisdiction while it prepares, usually in the context of an appeal, to rule on
th{e] merits.” (People ex rel. San Francisco Bay Conservation and
Development Commission v. Town of Emeryville (1968) 69 Cal.2d 533,
538.) Because the courts have the inherent power to issue a stay in aid of
their jurisdiction, no express grant of authority is necessary to authorize of
such writs. (/bid.) Nevertheless, Code of Civil Procedure section 923 now

expressly confirms that reviewing courts have the power to issue writs of
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supersedeas, “or to make any order appropriate to preserve the status quo.”
The standard for granting the writ is well established:

The issuance of a writ of supersedeas is a matter of discretion
to be exercised by the court whenever it appears necessary
and proper to preserve appellate jurisdiction. Being
discretionary, the writ will not be granted to maintain a status -
quo of the litigation unless the appeal presents substantial
questions for decision [citations], and unless there is a
probability that error has been committed.

(Donen v. Donen (1964) 228 Cal.App.2d 441, 448.) The burden is on the
petitioner to show the necessity of the writ and the probability of error by
the court below. (Saltonstall v. Saltonstall (1957) 148 Cal.App.2d 109,
114.) ‘

B. The Question of the Governor’s Authority Is A Substantial Question

On appeal, petitioner will challenge the Governor’s authority to
unilaterally impose furloughs via executive order. The scope of the
Governor’s authority is substantial because it involves fundamental
question about the separation of powers between the executive and the
legislative branches. Moreover, the scope of the order, which impacts
hundreds of thousands of state employees, and the public which they serve,

is enormous.
C. There Is A High Probability The Trial Court Erred

The trial court determined that the Governor had authority to
unilaterally impose furloughs on several distinct theories. First, the trial

court determined that Government Code sections 19851 and 19849, “taken



together, provide the Governor with authority to reduce the workweek of
state employees. . ..” (Exh. A atp.7.) Second, the trial court determined
that the Memoranda of Understanding (“MOUSs”)’ incorporated sections
19849 and 19851, and thus the Governor had the power to impose
furloughs by contract. (Zbid.) Third, the trial court determined that
provision of the MOUs permit the state to reduce hours due to lack of funds

or emergencies. (Id. at p. 8.) These determinations were in error.
1. The Legislature Alone Has The Power to Set Salaries

Preliminarily, it is important to understand that in California, the
Legislature is the seat of virtually all legislative power.

Unlike the federal Constitution, which is a grant of power to
Congress, the California Constitution is a limitation or
restriction on the powers of the Legislature. [Citations.] Two
important consequences flow from this fact. First, the entire
law-making authority of the state, except the people's right of
initiative and referendum, is vested in the Legislature, and
that body may exercise any and all legislative powers which
are not expressly or by necessary implication denied to it by
the Constitution. [Citations.] In other words, ‘we do not look
to the Constitution to determine whether the Legislature is
authorized to do an act, but only to see if it is prohibited.’
[Citation.] [f] Secondly, all intendments favor the exercise of
the Legislature's plenary authority: ‘If there is any doubt as to
the Legislature's power to act in any given case, the doubt
should be resolved in favor of the Legislature's action. Such
restrictions and limitations [imposed by the Constitution] are

" Respondent below submitted a request for judicial notice of all the MOUs
of the various employee representatives in the consolidated actions which
was granted. (See Exh. A p. 3.) The MOUs are voluminous, and in the
interest of brevity are not being submitted to this Court. However, the
CASE MOU is available online at
http://www.dpa.ca.gov/pv_obj_cache/pv_obj_id_2A0E1F48424B1C60538
E275AA8736672E8F90800/filename/mou.pdf
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to be construed strictly, and are not to be extended to include
matters not covered by the language used.

(Methodist Hospital of Sacramento v. Saylor (1971) 5 Cal.3d 685, 691.)
The setting of state employee salaries is a legislative function.
(Tirapelle v. Davis (1993) 20 Cal.App.4th 1317, 1325, fn. 10; Lowe v.
California Resources Agency (1991) 1 Cal.App.4™ 1140, 1151.) The
Legislature has partially delegated its authority in this regard to DPA.

Government Code section 19826 provides, in pertinent part:

(a) The department shall establish and adjust salary ranges
for each class of position in the state civil service subject
to any merit limits contained in Article VII of the
California Constitution. The salary range shall be based on
the principle that like salaries shall be paid for comparable
duties and responsibilities. In establishing or changing
these ranges, consideration shall be given to the prevailing
rates for comparable service in other public employment
and in private business. The department shall make no
adjustments that require expenditures in excess of existing
appropriations that may be used for salary increase
purposes. The department may make a change in salary
range retroactive to the date of application of this change.

(b) Notwithstanding any other provision of law, the
department shall not establish, adjust, or recommend a
salary range for any employees in an appropriate unit
where an employee organization has been chosen as the
exclusive representative pursuant to Section 3520.5.

In subdivision (b), the Legislature specifically withheld from DPA
the power to reduce salaries for represented employees. As this Court has
already determined, the statute expressly “preclud[es] DPA from
unilaterally adjusting represented employees’ wages.” (Department of

Personnel Administration v. Superior Court (Greene) (1992) 5 Cal.App.4th

9
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155, 178.) Accordingly, “the question of represented employees' wages . . .
must ultimately be resolved by the Legislature itself.” (Ibid.)

The Government Code specifically grants to state departments the
power and authority to lay off employees “because of lack of work or
funds, or whenever it is advisable in the interests of economy, to reduce the
staff of any state agency. . ..” (Gov. Code § 19997.) There is a detailed
and specific statutory scheme for the manner in which layoffs are to be
implemented. (See Gov. Code §19997 et seq.) There is no such statutory
authorization for furloughs.® In fact, the Government Code expressly
prohibits departments from unilaterally reducing the work time of
employees against their will. (Gov. Code § 19996.22, subd. (a).) The
Government Code specifies that “[t]enure of civil service employment is
subject to good behavior, efficiency, the necessity of the performance of the
work, and the appropriation of sufficient funds.” (Gov. Code § 18500,
subd. (c)(6).) The Legislature has already passed, and the Governor has
already signed, a budget appropriations bill for Fiscal Year 2008-2009.
Accordingly, the funds have already been appropriated, and there is no
basis to alter the tenure of the legal professionals in Unit 2.

Similarly, Government Code section 19816.10 provides that DPA
has no power to alter days, hours, or conditions of work in a manner
contrary to any existing Memorandum of Understanding (MOU). The
current MOU between the State and the legal professionals in State
Bargaining Unit2 expired on July 1, 2007, but by law remains in effect
pending the ratification of a successor MOU, or until impasse is reached.

(Gov. Code § 3517.8.) The parties are currently in the process of

® The single reference to employee furloughs in the Government Code
appears in Government Code section 68108, and is applicable only to
employees of the judicial branch of government.
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negotiating an MOU, and thus impasse has not been reached. Therefore,
the prior MOU remains in effect, including all provisions regarding days
~ and hours of work.” Thus, the existing constitutional and statutory
framework establishes that the Legislature, and not the Governor, can set
the salaries of state employees.

The trial court attempted to distinguish the Greene case, but its
reasoning was entirely unpersuasive. First the trial court found that the
furloughs do not change the salary range of employees, but rather simply
reduce the hours worked which results in a loss in pay. (Exh. A atp.9.)
But this distinction is foreclosed by the language in Greene, which
specifically found that section 19826 expressly “preclud[es] DPA from
unilaterally adjusting represented employees’ wages.” (Department of
Personnel Administration v. Superior Court (Greene, ) supra, 5 Cal.App.4th
155, 178.) Second, the trial court observed that in Greene, the parties had
reached impasse, whereas in the instant case, an MOU is still in effect.
(Exh. A at pp. 9-10.) Adopting the trial court’s logic leads to the
conclusion that employees are better protected without an MOU than with
one, which is absurd and contrary to the entire Dills Act. More
significantly, the provisions of the MOU which the trial court found
authorized the Governor’s unilateral action do not provide any such

authority, as will be demonstrated infra.

® As but one example, section 6.3.A. of the MOU provides that all exempt
legal professionals in Unit 2 shall work an average of 40 hours per week.

The contemplated furlough would obviously be contrary to that provision,
and since the MOU supersedes the Government Code in this instance, the

furlough is therefore illegal.
11



2. The Governor Has Acknowledged He Lacks the Power to Furlough State
Employees

For years, various California governors have sought to obtain the
power to unilaterally furlough state employees. In 1992, then-Governor
Wilson was the proponent of an initiative measure — the Government
Accountability and Taxpayer Protection Act (GATPA) — which appeared as
Proposition 165 on the 1992 ballot and which would have, inter alia,
allowed him to unilaterally impose furloughs on state employees. (League
of Women Voters v. Eu (1992) 7 Cal.App.4th 649, 653-654.) According to
the Secretary of State’s Statement of Vote, Proposition 165 failed to garner
a majority of votes in the election, and thus never went into effect.!” The
fact that Governor Wilson proposed a ballot initiative to give him the power
to furlough state employees represents an acknowledgment that the
authority of the Governor does not permit him to unilaterally furlough state
employees.

Governor Schwarzenegger, in his letter to state employees on
November 6, 2008, twice acknowledged that he needed legislative approval
to impose his furlough plan. First, he outlined his various proposals and

stated, “If approved by the Legislature, these spending reductions will

impact our state workers.” (See Exh. C, emphasis added.) Later in the
same letter, after explaining his then-one-day per month furlough plan, he
stated, “All the actions we’re proposing must first be approved by the

Legislature.” (Ibid.)

19 See page viii at
http://www .sos.ca.gov/elections/sov/1992_general/statement_of_vote_gene
ral_1992.pdf

12
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After memorializing in writing his admission that he needed
legislative authority to impose furloughs, Governor Schwarzenegger
submitted to the Legislature, during special session, proposed legislation
that would specifically authorize DPA to implement furloughs. (See Exh.
E.) Thus, by word and by deed, Governor Schwarzenegger has repeatedly
admitted that he lacks authority to implement furloughs without legislative
authority.

The trial court failed to even address the fact that the Governor
repeatedly acknowledged he lacked the very authority he claimed in the

Executive Order.

3. Sections 19851 and 19849 Do Not Grant the Governor the Power to
Unilaterally Impose Furloughs

Government Code section 19851 provides as follows:

(a) It is the policy of the state that the workweek of the state
employee shall be 40 hours, and the workday of state
employees eight hours, except that workweeks and workdays
of a different number of hours may be established in order to
meet the varying needs of the different state agencies. It is the
policy of the state to avoid the necessity for overtime work
whenever possible. This policy does not restrict the extension
of regular working-hour schedules on an overtime basis in
those activities and agencies where it is necessary to carry on
the state business properly during a manpower shortage.

(b) If the provisions of this section are in conflict with the
provisions of a memorandum of understanding reached
pursuant to Section 3517.5, the memorandum of
understanding shall be controlling without further legislative
action, except that if the provisions of a memorandum of
understanding require the expenditure of funds, the provisions
shall not become effective unless approved by the Legislature
in the annual Budget Act.

13



Government Code section 19849 provides as follows:

(a) The department shall adopt rules governing hours of work
and overtime compensation and the keeping of records related
thereto, including time and attendance records. Each
appointing power shall administer and enforce such rules.

(b) If the provisions of this section are in conflict with the
provisions of a memorandum of understanding reached
pursuant to Section 3517.5, the memorandum of
understanding shall be controlling without further legislative
action, except that if such provisions of a memorandum of
understanding require the expenditure of funds, the provisions
shall not become effective unless approved by the Legislature
in the annual Budget Act.

Subdivision (b) of both sections establishes that they are subject to
supersession under Government Code section 3517.6, subdivision (a)(1).
That section contains a long list of statutes that are subject to supersession,
and, as applicable to this case, reads as follows:

In any case where the provisions of [section 19849, . . 19851]
are in conflict with a memorandum of understanding, the
memorandum of understanding shall be controlling without
further legislative action.

Although the trial court correctly observed that both sections are listed in
the CASE MOU (see Exh. A, p. 7, fn. 5), the trial court failed to note that
the beginning of that section of the MOU provides as follows:

The following Government Code sections and all DPA
regulations related thereto are hereby incorporated into this
MOU. However, if any other provision of this MOU is in
conflict with any of the Government Code sections listed
below or the DPA regulations related thereto, such MOU
provision shall be controlling.

14



(Emphasis added.) Provisions of the CASE MOU supersede
sections 19851 and 19849. For example, section 6.3.A of the MOU
provides as follows:

Employees are expected to work all hours necessary to

accomplish their assignments and fulfill their responsibilities.

Employees will normally average forty (40) hours of work

per week including paid leave; however, work weeks of a

longer duration may occasionally be necessary.

Thus, this section establishes the 40-hour work week, and supersedes
that provision of section 19851 that might otherwise allow a
reduction in hours. This same section establishes that CASE
members will occasionally work weeks in excess of 40 hours, and
thus it supersedes the overtime provisions of section 19849.

In addition to being superseded, the sections at issue fail to
support the trial court’s ruling in a critical reépect. Even if the
sections could be interpreted to allow the Governor to reduce hours,
they do not permit a reduction in pay. The scope of the MOU is
wages, hours, and other working conditions. (Gov. Code §§ 3516,
3517.6) Not only does the MOU contain specific provisions
regarding the hours of work, it contains specific provisions about the
pay that CASE members are to receive. Attachment A to the MOU
is a detailed salary schedule for the various positions held by CASE
members. The furlough imposed by the Governor is a reduction in
hours, with a corresponding reduction in pay. Authority to reduce
hours, if it exists, does not include the authority to impose a
reduction in pay. Nothing in sections 19849 or 19851 authorize any

reductions in pay. Accordingly, those sections do not empower the

Governor to impose furloughs.

15



4. The Provistons of the MOU Cited by the Trial Court Do Not

Authorize Furloughs

The trial court relied on several sections of the CASE MOU as an
alternative basis to the ruling. First, the trial court cited section 3.1.B of the
MOU (see Exh. A at p. 8) which provides as follows:

To the extent consistent with law and this MOU, the rights of
the State include, but are not limited to, the exclusive right to
determine the mission of its constituent departments,
commissions, and boards; set standards of service; train,
direct, schedule, assign, promote, and transfer its employees;
initiate disciplinary action; relieve its employees from duty
because of lack of work, lack of funds, or for other legitimate
reasons; maintain the efficiency of State operations;
determine the methods, means and personnel by which State
operations are to be conducted; take all necessary actions to
carry out ifs mission in emergencies; and exercise complete
control and discretion over its organization and the
technology of performing its work. The State has the right to
make reasonable rules and regulations pertaining to
employees consistent with this MOU provided that any such
rule shall be uniformly applied to all affected employees who
are similarly situated.

The trial court relied on the language permitting the state to “relieve its
employees from duty because of lack of work, lack of funds, or for other
legitimate reasons . . . [and to] take all necessary actions to carry out its
mission in emergencies.” (Exh. A atp. 8, fn. 6.)

However, the first clause of this section contains limiting language
on entirety of the section: it is only effective “[t]o the extent consistent
with law and this MOU.” As explained above, this Court already
‘determined that a unilateral reduction in wages was inconsistent with the
law. (Department of Personnel Administration v. Superior Court (Greene)

supra, 5 Cal.App.4™ 155, 178.) And, for all of the reason mentioned above,
16



interpreting section 3.1.B of the MOU to allow unilateral imposition of
furloughs would be inconsistent with the entirety of the MOU.

The trial court also cited Article 10.3 of the CASE MOU, which
provides:

The State may propose to reduce the number of hours an
employee works as an alternative to layoff. Prior to the
implementation of this alternative to a layoff, the State will
notify and meet and confer with the Union to seek
concurrence of the usage of this alternative.

(Exh. A at p. 8.) This section emulates the Government Code, which
expressly allows for layoffs but does not allow furloughs. More
importantly, this section merely allows the state to “propose” a reduction in
hours as an alternative to layoffs. The section specifically contemplates a
negotiation between the parties. Nothing in this section authorizes the

unilateral imposition of furloughs.
VI. CONCLUSION

The furloughs are set to begin on February 6, 2009. If they take
effect, CASE members and all state employees will lose wages to which
they are entitled by law. The members of the public will suffer untold
injuries as a result of the loss in services. This Court has already
determined that the authority to reduce salaries resides with the Legislature,
not the Governor. Thus, there is a high probability that petitioner will
prevail on the merits of the appeal. It is imperative that the trial court’s
order be stayed, or the portions of the Governor’s Executive Order directing
furloughs be stayed, so that irrevocable harm does not occur during the

pendency of this appeal. Accordingly, for the foregoing reasons, petitioner
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respectfully requests this Court grant the writ of supersedeas and issue an

immediate temporary stay.

. Dated: gﬂ, 5, o (R'Q)\‘\\\@\\ |
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the State of California that the foregoing is true and correct and that this
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SUPERIOR COURT OF CALIFORNIA

COUNTY OF SACRAMENTO
DATE/TIME : 01/30/09 ' DEPT.NO : 19
JUDGE : P. MARLETTE ’ CLERK : D. RIOS, SR.
REPORTER : none BAILIFF : none
PRESENT:

Professional Engineers in California Government;\California
Association of Professional Scientists,
Plaintiff,

VS. Case No.: 2008-80000126

Arnold Schwarzenegger, Governor, State of
California\Department of Personnel Administration\State

Controller John Chiang\and Does 1 through 20 inclusive,
' Defendant. '

Nature of Proceedings: Amended Minute Order

The Court is issuing a revised version of its final ruling in these matters. The revision makes no substantive
changes in the ruling, but corrects an editing error in the last sentence of the third paragraph from the end of the
ruling, regarding the State Controller, by deleting the word “incidental”. The revised final ruling which follows
shall be the final ruling of the Court. =

PROFESSIONAL ENGINEERS IN CALIFORNIA GOVERNMENT, et al., v. GOVERNOR ARNOLD
SCHWARZENEGGER, et al., Case No. 2008-80000126; '

CALIFORNIA ATTORNEYS, ADMINISTRATIVE LAW JUDGES AND HEARING OFFICERS IN STATE
EMPLOYMENT, v. GOVERNOR ARNOLD SCHWARZENEGGER, et al., Case No. 2009-80000134;

SERVICE EMPLOYEES INTERNATIONAL UNION, LOCAL 1000, v. GOVERNOR ARNOLD
SCHWARZENEGGER, et al., Case No. 2009-80000135. '

The following shall constitute the Court’s final rulings on the demurrers and petitions for writ of
mandate and complaints for declaratory relief in the above-captioned matters:
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CASE NUMBER: 2008-80000126 DEPARTMENT: 19
CASE TITLE: PECG; CAPS v. SCHWARZENEGGER
PROCEEDINGS: Amended Minute Order

Introduction and Background:

On December 19, 2008, in a response to the current State budget crisis, Governor Arnold
Schwarzenegger issued Executive Order S-16-08. As relevant to this action, the Executive Order directed the
Department of Personnel Administration, effective February 1, 2009 through June 30, 2010, to adopt a plan to
implement a furlough of represented state employees and supervisors for two days per month, and to adopt a
plan to implement an equivalent furlough or salary reduction for all state managers, including exempt state

employees.

Several organizations representing state employees affected by the Executive Order have filed three
separate petltlons for writ of mandate and complaints for declaratory relief challenging the prov1s1ons of the
Order imposing the furloughs, and seeking to overturn them.

The first such action, Case No. 2008-800001 26, was filed by petitioners Professional Engineers in
California Government (“PECG”) and California Association of Professional Scientists (“CAPS™) on December
22,2008. That action initially was assigned to Department 33 of this Court, Judge Lloyd Connelly, presiding; it
was reassigned to this Department after respondents filed a peremptory challenge to Judge Connelly pursuant to
Code of Civil Procedure section 170.6 on January 7, 2009.

‘ The second such action, Case No. 2009-80000134, was filed by petitioner California Attorneys,
Administrative Law Judges and Hearing Officers in State Employment (“CASE”) on January 5, 2009. That
action was assigned to Department 33 of this Court, Judge Lloyd Connelly, presiding. Petitioner simultaneously
filed a Notice of Related Case in that action, stating that it was related to Case No. 2008-80000126.

The third such action, Case No. 2009-80000135, was filed by petitioner Service Employees International
Union, Local 1000 (“SEIU”), on January 7, 2009. The action was assigned to Department 29 of this Court,
Judge Timothy M. Frawley, presiding. Petitioner simultaneously filed a Notice of Related Case in that action;
stating that it was related to Cases Nos. 2008-80000126 and 2008-80000134

On January 9, 2009, the Court heard simultaneous ex parte applications by the petitioners and
respondents in Case No. 2008-80000126 for orders shortening time that would have the effect of setting a
hearing on respondents’ demurrer to the petition and the hearing on the merits of the petition itself for a date
prior to February 1, 2009, when the furloughs would go into effect.

At the hearing on January 9, 2009, counsel for the petitioners in Cases Nos. 2009-80000134 and 2009-
80000135 appeared and stipulated on the record that those cases would be treated as related to Case No. 2008-
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CASE NUMBER: 2008-80000126 DEPARTMENT: 19
CASETITLE: PECG; CAPS v. SCHWARZENEGGER

PROCEEDINGS: Amended Minute Order

80000126, and that those cases would be transferred to this Department for hearing pursuant to Rule of Court
3.300(h)(1)(a). Counsel for respondents in Case No. 2008-80000126 also stated on the record that he
represented the respondents in one of the other two cases, and most likely would represent the respondents in
the other (although at that time, the petition had not formally been served on the respondents), and also
stipulated on the record that the three cases would be heard in this Department as provided above. The parties
further agreed to a briefing schedule and to a combined hearing on the respondents® demurrers to, and the merits
of, the three petitions. The parties to all three actions have filed their briefs and other papers according to the
agreed-upon schedule and the Court heard oral argument on the matter on Thursday, January 29, 2009.

On January 12, 2009, a fourth action was filed challenging the Governor’s Executive Order, entitled
California Correctional Peace Officers Association v. Governor Arnold Schwarzenegger, et al., Case No. 2008-
80000137. The Court issued an order finding that case to be related to the three cases captioned above and
further ordered that case assigned to this Department. That case has been set for hearing on Friday, February 5,
2009.

Ruling on Preliminary Evidentiary Issues:

Respondents' have made two requests for judicial notice, filed January 9, 2009 and January 13, 2009,
along with an Amended Request for Judicial Notice on January 23, 2009 in response to the Court’s order
directing them to submit complete copies of the Memoranda of Understanding (“MOUs”) involved in these
actions. No objections to the requests have been filed. The Court has reviewed the requests and the documents
attached thereto and finds that all such documents are proper subjects for judicial notice. Respondents’ requests
for judicial notice are therefore granted. :

Respondents’ evidentiary objection to the Declaration of Peter Flores, Jr. is overruled on the ground that
the lack of a signature on the declaration has been remedied by the filing of an amended declaration, unchanged
in substance, which bears Mr. Flores’ signature.

Ruling on Respondents’ Demurrers to the Petitions:

! In using the terms “respondents” or “defendants” in this ruling, the Court is referring to Governor Amold Schwarzenegger and the
Department of Personnel Administration. Although State Controller John Chiang also has been named as a respondent in these
actions, the Controller has filed an Opposition to the Respondents’/Defendants’ Demurrer stating that his interests are actually aligned
with the petitioners and that, but for the short time frame, he would have filed a formal motion to realign the parties, seeking to be
redesignated as a petitionet/plaintiff. The Controller’s position in these actions will be discussed further below. In this ruling, the
Court also has treated the terms “the Governor”, “the Department of Personnel Administration™ (or “the department” or “DPA”) and
“the State” as being essentially interchangeable.
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CASE NUMBER: 2008-80000126 DEPARTMENT: 19
CASE TITLE: PECG; CAPS v. SCHWARZENEGGER
PROCEEDINGS: Amended Minute Order

Respondents’ demurrers are overruled on the following basis:

The petitions and complaints allege generally that the provisions of the Governor’s Executive Order S-
16-08 that implement a furlough of represented state employees and supervisors for two days per month, and an
equivalent furlough or salary reduction for state managers, effective February 1, 2009 through June 30, 2010,
are invalid in that such action on the part of the Governor is not authorized by law, and moreover is forbidden
by certain provisions of law, in particular, Government Code section 19826(b).

The Court finds that such allegations are sufficient to state a cause of action for issuance of a writ of
mandate or for declaratory relief, regardless of whether Government Code section 19826(b) is superseded by the
terms of the MOUs petitioners have entered into with the State (as respondents argue), because the petitions and
‘complaints allege, in essence, that the Governor lacks the positive authority to make the challenged order in the
first instance, irrespective of any statutory prohibition that may or may not apply. The allegation that the
Governor lacks any authority to make the challenged order is sufficient to state a cause of action on its own.

The Court further finds that the issue of the Governor’s authority to make the challenged order is not an
issue within the exclusive initial jurisdiction of the Public Employment Relations Board, because it involves
issues of statutory interpretation and separation of powers between the Governor and the Legislature, which are
matters properly within the jurisdiction of the courts, and not issues of unfair practices under the Ralph C. Dills
Act, which are matters properly within the jurisdiction of the Board. (See, e.g., California School Employees
Association v. Azusa Unified School District (1984) 152 Cal. App. 3™ 580, 592-593; California Teachers’
Association v. Livingston School District (1990) 219 Cal. App. 3™ 1503, 1519.) Moreover, the petitions and
complaints in effect allege that the Governor’s Executive Order regarding an employee furlough violates the
provisions of the petitioners” MOUs with the State governing wages and hours. The Board does not have the
authority to enforce agreements between the parties. (Government Code section 3514.5(b); see also, San
Lorenzo Education Association v. Wilson (1982) 32 Cal. 3™ 841.)

Moreover, even if this Court were to conclude that the Board did have jurisdiction over this matter, it
would conclude that the normal policy reasons requiring parties to exhaust available administrative remedies do
not apply in this case for many of the reasons stated by the Third District Court of Appeal in a case arising out
of an earlier state budget crisis: namely, that the facts are undisputed, so there is no need for administrative
development of the record; judicial intervention will not interfere with the expertise of the agency or create
problems of judicial economy, given that the underlying issues are within the expertise of the courts and
undoubtedly would be resolved ultimately by the courts even if initial jurisdiction were found in the Board; and,
given that this case raises questions of first impression which most likely are bound for ultimate determination
in the appellate courts, there is little concern of conflicting decisions between the Board and the courts. (See,
Department of Personnel Administration v. Superior Court (Greene) (1992) 5 Cal. App. 4" 155,168-169.)
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CASE NUMBER: 2008-80000126 DEPARTMENT: 19
CASE TITLE: PECG; CAPS v. SCHWARZENEGGER
PROCEEDINGS: Amended Minute Order

In addition, even if this Court were to conclude that the Board did have jurisdiction over this matter, it
would conclude that exhaustion of administrative remedies by resort to the Board should be excused on the
ground that requiring exhaustion under the particular circumstances of this case would cause both the State and
its employees to suffer irreparable injury, again, for many of the reasons stated in the 1992 Greene case:
specifically, that the extremely grave nature of the fiscal crisis faced by the state, and the urgent need for
resolution of these issues in as expeditious a manner as possible, create a great potential for irreparable harm in
the nature of layoffs of state employees, with a concomitant reduction in the nature of state services, all of which
are amply demonstrated by the declarations and documents that have been filed by parties in this matter (many
of them by respondents). Even if, as the Court of Appeal stated in the Greene case, there is a possibility that the
Board could order the same relief that petitioners seek here, it is extremely unlikely that the entire process of
Board adjudication followed by judicial review as provided by law would be completed in a sufficiently timely
manner to address the immediate crisis. (See, Department of Personnel Administration v. Superior Court
(Greene) (1992) 5 Cal. App. 4™ 155, 170-171.)

Petitioners SEIU and CASE raise additional claims for declaratory relief regarding the effect of the
furlough on the exempt status of employees under the federal Fair Labor Standards Act (“FLSA™). The SEIU
complaint alleges that a significant number of its employees will be required to work in excess of 40 hours
during furlough weeks, that such employees will no longer be considered exempt employees as a matter of law
during those weeks, that such workers will be entitled to overtime pay during such weeks, and that respondents
lack any mechanism or systems in place to move employees from exempt to non-exempt status from week-to-
week, with the result being that such employees will not receive the overtime pay to which they are entitled
under the FLSA. Such facts are sufficient to state a cause of action in declaratory relief based on the theory that
respondents are not willing and able to comply with their obligations under the FLSA, at least for the purpose of
withstanding a demurrer. Respondents’ contention that the complaint on its face shows that petitioner’s FLSA
claim is not ripe for review, and seeks only an advisory opinion, because there is no allegation that respondents
actually have failed to pay any overtime that is due, is unpersuasive.

The CASE complaint alleges the same facts regarding the effect of the furloughs on its employees’
exempt status under the FLSA. The complaint lacks the specific allegations present in the SEIU complaint
regarding respondents’ lack of willingness and ability to comply with the FLSA, but alleges in general terms
that respondents’ actions will result in denial of the protection of the laws regarding overtime compensation. In
essence, this-complaint is identical in substance to the SEIU complaint; the Court concludes that it also states a
cause of action for declaratory relief.

2 This is, of course, distinct from the issue of whether there is any proof tending to demonstrate that FLSA violations actually will
occur. This issue is dealt with in the Court’s ruling on the merits, below.
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Respdndents’ demurrers are therefore overruled.

' Rulihg on the Petitions and Complaints:

The petitions for writ of mandate and complaints for declaratory relief challenging the provisions of the
Govemor’s Executive Order imposing furloughs on state employees are based on twin contentions: that the
Govemor lacks any authority, statutory or otherwise, to take such action; and that applicable statutory law
expressly forbids him from taking such action. For the reasons stated below, the Court finds that these
contentions are unpersuasive.

The facts regarding the implementation of the furlough are essentially undisputed, as is the fact that the
State faces an extremely urgent fiscal crisis.> According to documents submitted to the Court, the Governor,
through the Department of Personnel Administration, has developed a furlough plan that will result in the
closing of general government operations on the first and third Fridays of each month, beginning on Friday,
February 6, 2009. The unpaid furlough days are not work days and employees shall not report to work. For
state operations that cannot close, a “self-directed” furlough will be used that will result in state employees
either taking two furlough days each month on days chosen by the employees and approved by their supervisors,
or accruing two furlough days per month to be taken when feasible. Salaries will be adjusted to reflect the
unpaid furlough days, but benefits will remain the same.*

The Governor’s Executive Order thus reduces the normal work hours of state employees for a temporary
period due to the state’s current fiscal crisis. The emergency measure will result in an accompanying deduction
from pay for the hours not worked, but the order does not change established salary ranges. The Governor’s
authority for this action is found in statutes in the Government Code and in the employment contracts of the
unions challenging the order.

The Governor has the statutory authority to reduce the hours of state employees pursuant to Government
Code section 19851 and 19849.

3 There do appear to be disputes of fact over whether the implementation of the furlough will result in violations of the federal FLSA.

This issue will be discussed separately below.

* See; Memorandum dated January 9, 2009 from David A. Gilb, Director of the Department of Personne! Administration, to Agency
Secretaries, et al., regarding “State Employee Furlough per Governor’s Executive Order S-16-08”, attached to the Amended
Declaration of Peter Flores, Jr. as Exhibit H. '
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Section 19851(a) provides: “It is the policy of the state that the workweek of the state employee shall be
40 hours, and the workday of the state employee eight hours, except that workweeks and workdays of a different
number of hours may be established in order to meet the varying needs of the different state agencies.”

Section 19849(a) provides that the Department of Personnel Administration “...shall adopt rules
governing hours of work and overtime compensation and the keeping of records related thereto, including time
and attendance records. Each appointing power shall administer and enforce such rules.”

The Court finds that these two statutes, taken together, provide the Governor with authority to reduce the
workweek of state employees to meet the needs of state agencies, and to do so by adopting a rule. The
provisions of the Executive Order regarding the furlough are a rule in that they establish a standard of general
application to state employees. Under the circumstances of the current fiscal crisis, the reduction in the
workweek of state employees under the furlough order is indisputably related to the needs of the various state
agencies, which, from the evidence respondents have submitted to the Court, run the imminent risk of running
out of money and thus being unable to-carry out their missions, if immediate action is not taken to reduce
expenditures.

The Court further finds, on two separate bases, that the Governor has authority to reduce the work hours
of the state employees represented by the petitioners in these actions pursuant to the terms of the MOUs the
State entered into with the petitioner employee organizations, which remain in effect, although techmcally
expired, pursuant to Government Code section 3517.8(a).

First, each of the petitioners’ MOUs expressly incorporates the terms of sections 18949 and 19851 into
the agreement between the partiess, and the terms of the MOU do not conflict with these statutes,
notwithstanding that the MOUs call for a normal work week of 40 hours. Thus, these provisions of law are not
superseded by the MOUs, and the Governor retains the authority, pursuant to law and contract, to take any
actions he would be permitted to take pursuant to Government Code sections 19849 and 19851 as described

above.

> See, Respondents’ Request for Judicial Notice, filed January 9, 2009, Exhibit A, p. 80 (PECG MOU); Exhibit B, p. 75 (CAPS

* MOU); Respondents’ Amended Request for Judicial Notice, filed January 23, 2009, Exhibit A, p. 16 (CASE MOU); Exhibit B, p. 20
(SEIU MOU for Bargaining Unit 1); Exhibit C, p. 22 (SEIU MOU for Bargaining Unit 3); Exhibit D, p. 21 (SEIU MOU for
Bargaining Unit 4); Exhibit E, p. 21 (SEIU MOU for Bargaining Unit 11); Exhibit F, pp. 22-23 (SEIU MOU for Bargaining Unit 14);
Exhibit G, p. 21 (SEIU MOU for Bargaining Unit 15); Exhibit H, p. 21 (SETU MOU for Bargaining Unit 17); Exhibit I, p. 21 (SEIU
MOU for Bargaining Unit 20); Exhibit J, p. 19 (SEIU MOU for Bargaining Unit 21). In addition, the PECG MOU provides, in Article
17.1, which appears under the heading “State Rights”, that: “All the functions, rights, powers and authority not specifically abridged by
this MOU are retained by the employer.” (See, Respondents’ Request for Judicial Notice, filed January 9, 2009, Exhibit A, p. 72.)
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Second, the specific terms of certain of the petitioners® MOUSs expressly permit the State either to reduce
hours in case of lack of funds or to take all necessary action to carry out its mission in emergencies.

For example, Article 3.1.B of the MOU between the State and petitioner CASE, which appears under the
heading “State Rights”, provides that “[t]o the extent consistent with law and this MOU, the rights of the State
include, but are not limited to, the exclusive right to...relieve its employees from duty because of lack of work,
lack of funds, or for other legitimate reasons...[and to] take all necessary actions to carry out its mission in
emergencies.”

Article 10.3 of the CASE MOU, which appears under the heading “Layoff”, further provides: “The State
may propose to reduce the number of hours an employee works as an alternative to layoff. Prior to
implementation of this alternative to a layoff, the State will notify and meet and confer with the Union to seek
concurrence of the usage of this alternative.”’

Article 12.1.B of the CAPS MOU, which appears under the heading “State Rights”, provides that:
“Consistent with this Agreement, the rights of the State shall include, but not be limited to, the right...to take all
necessary action to carry out its mission in emergencies.”®

Article 4.B of each of the SEIU MOUs similarly provides that: “Consistent with this Contract, the rights
of the State shall include, but not be limited to, the right...to take all necessary action to carry out its mission in
emergencies.”

The Court finds that the current fiscal emergency, which is amply documented in the evidence
respondents have submitted, authorizes the Governor to reduce the work hours of state employees under these

6 See, respondents’ Amended Reduest for -Judicial Notice, filed January 23, 2009, Exhibit
A, p. 11.

7 See, Respondents’ Amended Request for Judicial Notice, filed January 23, 2009, Exhibit
A, p. 59. ’

8 See, Respondents’ Request for Judicial Notice, filed January 9, 20038, Exhibit B, p. 71.
’ See, Respondents’ Amended Request for Judicial Notice, filed January 23, 2009, Exhibit
B, p. 16 (Bargaining Unit 1); Exhibit C, p. 17 (Bargaining Unit 3); Exhibit D, p. 17
(Bargaining Unit 4); Exhibit E, p. 17 (Bargaining Unit 11); Exhibit F, p. 18 (Bargaining
Unit 14); Exhibit G, p. 17 (Bargaining Unit 15); Exhibit H, p. 17 (Bargaining Unit 17};
Exhibit I, p. 16 (Bargaining Unit 20); Exhibit J, p. 15 (Bargaining Unit 21}).
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cited terms of the various MOUs. The nature of the fiscal emergency is such that the state employee furloughs
imposed by the Governor’s Executive Order are both necessary and reasonable under the circumstances.'”

The existence of the current emergency also authorized the Governor to make his order without first
meeting and conferring with state employee organizations pursuant to Government Code section 3516.5,

The Court accordingly finds that both statutory law and the provisions of the petitioners’ MOUs
authorized the Governor to reduce the work hours of state employees through a furlough in the current fiscal
emergency.

The Court finds that Government Code section 19826(b) does not preclude the Governor from taking
such action.

Section 19826(b) states that the Department of Personnel Administration shall not establish, adjust or
recommend a salary range for any employees in an appropriate unit where an employee organization has been
chosen as the exclusive representative pursuant to Government Code section 3520.5, which is the case for all of
the petitioners in these actions.

This case, however, does not involve the establishment, adjustment or recommendation of a salary range
for represented state employees. This case involves a temporary reduction in the hours worked by certain state
employees, which will result in a loss of pay for the hours not worked. The order does not change established
salary ranges at all: state employees will continue to receive their normal pay according to established ranges in
weeks that do not include a furlough day. In essence, state employees are subject to a temporary deduction from
their total pay under the established ranges, and not to being paid under a new or adjusted salary range.

The present case is therefore distinguishable from Department of Personnel Administration v. Superior
Court (Greene) (1992) 5 Cal. App. 4™ 155, which involved an across-the-board salary cut of 5% with no
furlough or reduction in work hours. Greene also involved the issue of what the State was entitled to do in the
bargaining process under the Ralph C. Dills Act, specifically, whether the State could unilaterally impose the
salary cut as part of its “last, best and final offer” when it was officially at impasse with the state employee
organizations. The present case does not involve bargaining issues in that the parties are not at impasse, and
petitioners’ pleadings have raised issues regarding the Governor’s positive authority to make the challenged

10 At oral argument on these matters, counsel for CASE and PECG argued that many of their members work in so-called “special fund”
agencies, and that the Governor’s order, which was designed to deal with a looming General Fund deficit, was not reasonably related
to the fiscal emergency insofar as it orders furloughs for those employees. (CASE also raised this issue in its reply brief.) This
contention was not raised in any of the petitions or complaints for declaratory relief, and petitioners did not submit any evidence to
support it. The Court therefore makes no findings on it.
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order rather than issues regarding any failure to comply with his collective bargaining obligations under the
Dills Act. '

Moreover, the Greene case did not address any provisions of the employee organizations’ MOUs that
might have authorized the salary reduction in that case, on the basis of an emergency or otherwise, because the
case technically involved a situation in which there was an absence of a MOU, as is the case when an existing
MOU has expired and the parties have bargained to impasse. (See, Department of Personnel Administration v.
Superior Court (Greene) (1992) 5 Cal. App. 4™ 155, 174.) As noted above, the petitioners’ MOUE in this case
remain in effect pursuant to Government Code section 3517.8(a), and contain provisions authorizing the
Governor’s order reducing work hours. The Greene case therefore is not controlling here.

The Court accordingly rules that, with regard to the issues raised by all petitioners regarding the
Govemor’s authority to make the challenged order, the petitions for writ of mandate are denied and judgment
shall be entered for the defendants (respondents) on the complaints for declaratory relief. This niling applies to
both state employees represented by all of the petitioners under the Dills Act and to those state employees
represented by petitioners PECG and CAPS who are excluded from the Dills Act by law, as the authorities on
which the Court has relied in finding that the Governor has the authority to take the challenged action apply to
both classes of employees. !

With regard to the causes of action for declaratory relief raised by SEIU and CASE raising issues
involving possible non-compliance with the FL.SA, the Court finds that as a matter of proof, as distinguished
from a matter of pleading, petitioners’ claims that implementation of the Governor’s order will actually result in
employees formerly considered to be exempt from the Act’s provisions working overtime within the meaning of
the Act during a furlough week, and that the State will not comply with the Act with regard to employees who
do so, are entirely hypothetical and speculative prior to implementation of the furloughs, and thus not ripe for
decision.

As respondents point out, under applicable federal regulations, employees may be furloughed for budget-
related reasons without affecting their exempt status, except for the workweek in which the furlough occurs.!?
The viability of petitioners’ FLSA claims therefore depends upon proof that there will be, as a matter of fact,

I At oral argument, counsel for petitioner SEIU raised the contention that the Governor’s order amounted to an unconstitutional
impairment of contracts. This contention was not raised in any of the petitions, and was not briefed by the parties. Petitioner SEIU did
cite several out-of-state cases in its reply brief in which government employee furloughs were challenged on this basis. Those cases
were cited, however, for the proposition that a furlough is equivalent to a reduction in employee salary, and not in support of the
contention that the Governor’s action impaired the petitioner’s contracts with the State. Because such contention was net raised by the
petitions or briefed by the parties, the Court makes no finding on it.

12 See, Title 29, Code of Federal Regulations, section 541.710.
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employees who work more than 40 hours during a furlough week. At this point, before the furlough actually has
been implemented, there is no evidence before the Court regarding any employee actually doing this, let alone
any evidence that this will be the case with large numbers of state employees. Petitioners’ allegations that this

will happen are merely hypothetical.

Similarly, the evidence that petitioner CASE has submitted demonstrating that the State’s payroll system
is antiquated and lacks the flexibility and reliability to be able to cope with the kind of week-to-week changes in
an employee’s exempt status that will occur when furloughs are implemented', is not necessarily proof that the
State will not be able to cope with paying overtime pay to those to whom it is entitled. Once again, petitioners’
proposition that the FLSA will be violated depends upon proof that employees actually will be entitled to
overtime, and that there will be sufficient numbers of them that the State will not be able to comply with the
FLSA. Such proof'is lacking at this point.

Finally, even if petitioners were able to prove that the State was likely to fail to comply with the FLSA
with regard to some number of state employees, it would not necessarily follow that they would be entitled to
the relief they seek, which is the invalidation of the furlough order itself. Any actual violation of the FLSA
would give rise to remedies arising under the FLSA, i.e., for recovery of the unpaid overtime compensation',
but the failure to comply with the FLSA in that situation would be a separate issue from the validity of the
furlough. Notwithstanding this Court’s ruling upholding the Governor’s order, any affected employee retains
his or her rights and remedies under FLSA, and the Court’s ruling that petitioners have not proven an actual
violation of the FLSA at this point does not preclude them, or their individual members, from exercising those
remedies once an actual violation can be proven. Thus, FLSA compliance issues, hypothetical or otherwise, do
not serve as a basis for overturning the Governor’s Executive Order regarding furloughs.

The Court therefore finds in favor of defendants (respondents) on the SEIU and CASE complaints for
declaratory relief regarding alleged non-compliance with the FLSA.

A final issue remains with regard to the State Controller. As noted in footnote 1 above, the Controller,
although named as a respondent/defendant, has taken a position in these actions in alignment with the
petitioners, specifically stating that his office “...has no intention of implementing the reduction in pay as
contemplated in the Governor’s Order, unless determined otherwise by a court of law.”*> In Tirapelle v. Davis

13 See, Declaration of Don Scheppmann, chief of Personnel/Payroll Services Division of the Office of the California State Controller,
dated October 14, 2008 and filed in the case entitled David A. Gilb, California Department of Personnel Administration v. John
Chiang, Office of State Controller, et al., which is pending in the United States District Court for the Eastern District of California,
attached to CASE’s opposition to respondents’ demurrer as Exhibit A.

1 See, e.g., 29 U.S.C. Section 216.

15 See, Controller’s Opposition to Respondents’ Demurrer, p. 2:15-17.
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(1993) 20 Cal. App. 4™ 1317, the Third District Court of Appeal held that the Controller may not refuse to
implement an executive action affecting state employees’ pay that is authorized by law. In this case, the Court
has ruled that the provisions of the Governor’s Executive Order reducing the work hours of state employees
through a furlough, and thereby affecting their pay during the furlough weeks, is authorized by law. The
Controller therefore lacks authority to refuse to implement the Governor’s Executive Order. The Court’s
judgment in this matter therefore shall include an order directing the Controller to take all necessary and
appropriate steps to implement the provisions of the Governor’s Executive Order imposing furloughs on state

employees, including the reduction in such employees’ pay.

At the close of the hearing, counsel for CASE made an oral motion on the record that the Court stay its
ruling pending appellate review. The Court denied the motion.

///////////////////////////////////////////////////////////////////////////////////////////////

Counsel for respondents is directed to prepare the orders and judgments in accordance with this ruling
under the procedures set forth in Rule of Court 3.1312.

Certificate of Service by Mailing attached.
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CERTIFICATE OF SERVICE BY MAILING
C.C.P. Sec. 1013a(4))

I, the undersigned deputy clerk of the Superior Court of California, County of Sacramento, do declare
under penalty of perjury that I did this date place a copy of the above entitled notice in envelopes addressed to
‘each of the parties, or their counsel of record as stated below, with sufficient postage affixed thereto and
deposited the same in the United States Post Office at Sacramento, California.

Gerald James ' David W. Tyra
Attorney at Law KRONICK, MOSKOVITZ, TIEDEMANN
660 J Street, Suite 445 & GIRARD
Sacramento, CA 95814 400 Capitol Mall, 7th Floor
Sacramento, CA 95814
Patrick Whalen I. Felix DeLa Torre, Staff Attorney
ELLISON WILSON ADVOCACY, LLC S.E.LU.
1725 Capitol Avenue 1808 -14™ Street
Sacramento, CA 95814 Sacramento, CA 95811
Brooke D. Pierman, Staff Attorney Will M. Yamada
S.ELU. Department of Personnel Administration
1808 -14"™ Street Legal Office _
Sacramento, CA 95811 1515 S Street, No. Bldg., Ste. 400

Sacramento, CA 95811
RICHARD CHIVARO, Chief Counsel :
Ronald V. Placet,

Sr. Staff Counsel

Office of the State Controller

300 Capitol Mall, Ste 1850
Sacramento, CA 95814

. Dated: 1/30/09 Superior Court of Califbrnia,
: County of Sacramento
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Deputy Clerk
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GOVERNOR ARNOLD SCHWARZENEGGER

November 6, 2008

Dear-.Vaiued State Worker,

During the six weeks since I signed our state budget, the mortgage crisis has deepened,

unemployment has increased and the stock market'has dropped significantly. Asa result, we are

facing a projected $11 billion revenue shortfall this fiscal year.

These dramatic developments require us to work together and respond immediately. I have
called the Legislafure into special session to address our fiscal emergency, and I am proposing a
combination of economic stimulus measures, programs to keep Califomians in their homes,
revente increases and spending reductions to addréss the real, immiediate financial problems
facirig the state.

'If approved by the Legislature; thése spending reductions will impact our state workers.

Californians rely on you to deliver important services every day, and I'am proud of your hard
work and dedication to the state. That”s why I want you to hear about thése inipacts from me

directly..

To achieve cost savings and protect vital state services, I am proposing the following measures:

Furloughs: All state employees will be furloughed one day each month for the next
year and half, a'total of 19 days. This will result in a pay cut of about 5 percent. The
pay cut will not affect retirement and other benefits for which you are eligible.

Holidays: The Columbus Day holiday will be eliminated, and Lincoln”s Birthday and
Washington’s Birthday will be observed together on Presidents Day. In addition, we
will no longer pay time-and-a-half to employees working on holidays. . Instead,
employees required to work-on hohdays will receive hohday credit-for use at another
tirive; as they do now.

Four-day week: The law will be amended to makeit easier for departments to allow
employees to work ten hours a day, four days a week: :

Qvertime; The state will no. longer count Jeave time (including sick leave and vacation

time) as time worked for overtime purposes. Instéad, empl-deeé'—Will only become
cligible for overtimie pay ofice actual time worked exceeds the required threshold.
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These changes will save the state roughly $1.4 billion over two yéars, Ikiow these are not easy
proposals, and [ assure you we are working closely with union leadership to achieve results in
the least painiful way possible. All the actions we’re proposing must first be approved by the
Legislature,

've always said that California has the most talented and most diligent state employees andl
am confident we will make it through this tough time by working together. Thark you for your
.cooperanon and hard work on behalf of the State of California.










ce of The Governor of the State of California http://gov.ca.gov/index.php?/print-version/proclamation/10971

Office of the Bovernor ez

PROCLAMATION

11/06/2008

Special Session Proclamation 11/06/2008

PROCLAMATION
by the :
Governor of the State of California

WHEREAS, an extraordinary occasion has arisen and now exists requiring that the Legislature of the State of
California be convened in extraordinary session.

NOW, THEREFORE, I, ARNOLD SCHWARZENEGGER, Governor of the State of California, by virtue of the
power and authority vested in me by Section 3(b) Article IV of the Constitution of the State of California, do hereby
convene the Legislature of the State of California to meet in extraordinary session at Sacramento, California on the
6th day of November 2008, at a time to be determined, for the following purpose and to legislate upon the following
subjects: ) )

1. To consider and act upon legislation to address fiscal and budget-related matters.

2. To consider and act upon legislation to address the economy, including but not limited to efforts to stimulate
California's economy and create and retain jobs.

3. To consider and act upon legislation to address the housing mortgage crisis.

4. To consider and act upon legislation to address the solvency of the Unemployment Insurance Fund.

IN WITNESS WHEREOF I have hereunto set my hand and caused the Great Seal of the
State of California to be affixed 6™ day of November, 2008. ~

ARNOLD SCHWARZENEGGER
‘Governor of California

ATTEST:
DEBRA BOWEN
Secretary of State
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An act to amend Section 19352 of, to aménd, repeal, and add Section
19853 of, to add Section 19844.1 o, and to add and repeal Section
19826.4 of, the Government Code, relating to stats smployment, and

; declaring the urgency thereof, to take effect immediately.
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THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

- SECTION 1. Section 19826.4 is added to the Government Cods, to read:

198264, (a) Notwithstanding the Ralph C. Dills Act (Chapter 10.3 (commencing

with Section 3512) of Division 4 of Title 1) or any other provision of law, the
Department of Finance and the Depa’rizﬁent of Personnel Administration shall,
commeneing on December 1, 2608, and ending on July 1, 2010, implement a program
 for the furlongh of sté_tc employees. The furloughs shall be for a pt;riod or periods not
o exceed a total of 19 workdays, as defined in Section 19851, duririg the period the
- program is in effect. . . ‘.
(1) For pm‘posés of this subdivision, “furlongh” mesans.the plécement of
empfcyees on temporary, nonduty status to reduce payroll costs. An émployee subject
" to fyrlough shall not receive compensation for any furlough périod. -
. (2) The state may reduce employees’ salaries, as defined in paragraph (1) of
subdivision (c) of Section 19827.2, to accomplish the purposes of the furlough. A
furlough shall not advarse]'y affect an employee’s retirement setvice credit or service
anniversary date, create.a break in service or constitnite an absencg from state éervice
as described in Section 20960, impact the accrual of ]'et;vé. cré_dits or payment of health,
dental, or vision benefits; impact the calculation of final compensation, impact the
calculation of death, disab.ility, or survivor benefits, or adversely affect any other benefit
or payment an employee would otherwise recefve or be ez.ltitled to receive.
(b) The i’)apaﬁmcnt of Personne] Administration and the Department of Finance
shall jointly administer this section. The Department of Personnel Administration may

adopt policies and procedures as needed to implement this section. The adoption,
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amendment, or repeal of those policies and procedures is hereby exempted from the

ralemaking provisions of the Administrative Procedure Act (Chapter 35 commencing

‘with Section 11340) of Part 1 of Division 3 of Title 2) and the Ralph C. Dills Act and’

shall become effective immediately upon that adoption, amendment, or repeal.
(c) For purposes of this section, “state employee” includes both 'of the following:
(1) All civil service .employees of the state, including those persons exempted
from the definition of “state emiployee™ in subdivision (c) of Section 3513.

(2) Those persons exempted from the civil service pursuant to subdmszons O]
and (g) of Section 4 of Article VII of the Cahfom1a Constitution:

(d) This section shall Hiot apply 1o employees subject to an operative memorandum
| ‘of understanding, eﬂ"ectxve July 3 2006 to July 2, 2010, inclusive, between the state
and State Bargaining Unit 5 ] . .

. {e) This section shall become inoperative on July 1, 2010, and, as of Jammary 1,
201 1, is repealed, unless a later enacted statute, that becomes operatzve on or before
. January 1, 2011, deletes or extends the dates on which'it becomes moperat:ve and is
repealed. .

SBC.2. Section 19844.1 is added to the Government Code, to read:

19844.1. " (a) N6Wiﬂastanding any other provision of law, personal leave, sick
- _leave, annual leave, vacation, iaereavement leave, holiday leave, and anfy other paid or
uniaaid Jeave, shall not be considered as time worked by the employse for the'puxpose
of computing cash c.:ompensation for overtime or compensating time off for overtime.

(b) If subdivision (ﬁ) is in conflict with the provisions of 2 memorandum of

understanding reached or amended on or after December 1, 2008, pursuant to Section

JARIRRATEAL
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3517.5, that memorandum of understanding shall be controlling without further
legislative action,-excei:t that if those provisions of the memorandum of understanding
require the expenditure of funds, the provisions shall not become effective unless
approved by the Legislature in the annual Budget Act. - |

SEC.3. Section 19852 of the Governmeit Code is amended to read:

19852, '%eﬁ-Notwithstandi'ng eny other provision of law, if the Governor- '
determines that the best interests of the state would be served thereby, the Govermnor .
may require that the 40-hour workWeek established as the state policy in Section 19851
shali ’Ee worked in four days in any state agency or part thereof.
| SEC. 4. Section 19853 of the Government Code is amended to read: _

19853, (a) Exceptas provided in subdivision (c), all employees shall be entitled
1o the following 'ho]idays: January 1, tI.le third Monday in January, February 12, tht_e
third Monday in Febrnary, March 31, the last Monday in May, July 4, the first Monday
in September, the second Monday in October, Novémber 11, the day after Thanksgiving,
December 25, the day chosen by an employee pursuant to Section 19854, and every
day appomted by the Governor of this state for a pubhc fast, thanksgiving, or holiday.
If_ a day listed in this subdivision fallsvon a Sunday, the, followmg Monday shall
be deemed to be the holiday in lieu of the day observed. If November 11th falls upon
a Saturday, the preceding Friday shall be deemed to be the holiday in lien of the day
observed. Any employee who may be requued to work on any of the hohdays meluded
in this subdivision, and who does work on any of these holidays, shall be entitled to
be paid compensation or given compensating time off for that work in accordance with

their classification’s assigned workweek group. For the purpose of computing the

Lo
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purnber of hodrs- worked, time when an empl oy.ee is excused from work because of
holidays, sick leave, vacation, annual ledve, or compensating time off, shall be
considered as time worked by the employee.

(b) If the provisions of subdivision {a) are in conflict with the provisions of a
memorandum of understanding reached pursuant to Section 3517.5; the memofandum

of understandmg shalf be controlling without further ]egxslatwe action,. except that if

‘fhe prows;ons of 2 memorandum of understanding require the expenditure of funds .

the provisions shall not become effective unless approved by the Legislature in the

" annual Budget Act.
(¢) Any employee, who is either excluded from the definition of state employee.

in subdivision (c) of Section 3513, or is a nonelected officer or employee of the

executive branch of government who is not a member of the civil service, shall be
entitled to the following holidays, with pay, in addition to any official state holiday
appointed by the Governor: ' |

(1) January 1, the third Monday in January, February 12, the third Monday in
February, March 31, the last Monday in May, July 4, the first Monday in September,
the second Monday i October, November 11, Thanksgiving Day, the day after ‘
Thanksgwmg, December 25, and any persona] holiday chosen pursuant to Section
19854. Tho department head or designee may.require an employee to provide five

working days’ advance notice before a personal holiday is taken, and may deny use

subject 10 operat;onal needs.

(2) When November 11 faﬂs on a Saturday, employees shall be entitled to the

preceding Friday as a holiday with pay.
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(3) When a holiday, other than a personal holiday or November 11, falls on a
,Sai:m'day, ah employeé shall, regardless of whether he or she works on the holiday,
only accrue an additiond] eight hours of personal holiday credit per fiscal year for the
‘holiday. The holiciay credit shall be acerned on the actual date of the holiday and shall
be used within the same fiscal year.

- (4) When a holiday other than a personal holiday falls on Sunday, emp] oyees
shall be entitled to the following Monday as a holiday with pay.

(5) Employecs who are required to work on a holiday shall be entitled 6 pay or
compensating time off for this work in accordance with their classification’s assigned

workwesk group.

(©) L&cs than full-time cmpl oyees shall receive hohdays in accordance wuth
Department of Perspnnel Admmxstratlon rules.. i )

(d) (1) Any employee;:, as defined in subdivision (c) of éection 3513, may elect

" to receive 'eight hours of holidﬁy credit for the fourth Frida& in September, known as -

" “Native American Day,” in lieu of recelvmg eight hours of personal holiday credit i m
accordance with Section 19854.

" (2) It is not the intent of the Legislature, by the amendments to this subdivision
 thatadd this péi'agraph, to increase the personal holiday credit that an employee receives
pursusnt t5 Séction 19854, |

.(¢) This section shall become effective with regard to the March 31 holidey only
when the Department of Personnel Administration notifies the Legislature that the

language contained in this section has been agreed to by all exchusive representatives,

and the Department of Personnel Administration authorizes this holiday to be applied

§
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to employees designated as excluded from the Ralph C, Dills Act (Chapter 103
(cémmencing with Section 3512), Division 4, Title 1), and the necessary statutes are
~ amended to reflect this change. a

f) 'I‘h13 section shall become moggaﬁve on December 1. 2008, and, as of Jannary
1, 2008, is rggealed, unless a later enacted statute. that becomes operative on or before

Janu 1. 2009, deletes or extends the 4 : which it becomes inoperative and is
repealed.

SEC. 5. Section 19853 is added to the Government Code, 1o read

19853. (a) All state employees shal] be entitled to.the followmg hohdays

January 1, the third Monday in January, the third Monday in February, March 31, the

last Monday in May, July 4, the first Monday in September, N ovember 11, Thaoksgiving
Day, the day after ’I‘hanksg:vmg, December 25, the day chosen by an employee pursuant
to Section 19854, and every day appointed by the Governor of this state fora public
fast, t.hanksglvmg, or holiday. '

(b) Ifa day listed in this subdmsmn falls on & Sunday, the following Monday
shall be deemed to be the holiday in lieu of the day observed. If November 11th falls
upon a Saturday, the preceding Friday shall be deemed to be the holiday in lien of the
day observed. _ | o

‘ (c) Any state employee who may be required to work on any of the holidays

included in this section, and who does work on-any of these holidays, shall be entitled

‘to receive straxght—tlme pay and eight hours of hohday credit.

(d) For the purpose of computing the onmber of hours worked, time when an

employee is excused from work because of holidays, sick leave, vacation, anmal leave,

e
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cpmpcnsatir.xg.ﬁme off, or any other leave shall not be considered as time worked by
the employee for the purpose of computing cash compensation for overtime or.
compensating time off for overtime. ' |

(€) Any state employee, as defined in subdivision (c) of Section 3513, may elect
1o receive eight hours of holiday credit for the fourth Friday in Septber known as |
“Native American Day,” in lien of recamng eight hours of personal holiday-credit in
accordance with Section 19854..

. (i) Persons employed on less than a full-time basis.shall receive holidays in
' -accorda.nce with the Deparment of Personnel Administration rules.

(® If subdivision (a) is in conflict with the provisions of 2 memorandum of -
.understanding executed or amended on or after December 1, 2008, pursuant to Section
. *3517.5, the memorandum of understanding ghall be controlling without further
legislative acﬁén, except (;ha;c if those provisions of the memorandum of understanding
require the é)ipcndimre of funds, the provisions shall not become effective nnless
approved by the Legislature in the annual Budget Act.

() This section shall become operative on December 1, 2008. . .

SEC. 6. This act isan uz:gency statute necessary for the immediate preservation
of the public peace, bealth, or safety within the meaning of Article TV of the Constitution
and shall go into immediate effect. The facts constituting t'he necessity are:

In order for the provisions of this act to be applicable as soon as possible in the
200809 fiscal year, and thereby facilitate the orderly administration of state government
at the earliest possible time, it is necessary that this act take effect immediately. .

-0-.
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LEGISLATIVE COUNSEL’S DIGEST

Bill No.
as infroduced, .
General Subject: State employment: furloughs: holidays.

" The Ralph C. Dills Act permits state employees to form, join, and participate in
the activities of employee organizations of their own choosing for the purpose of

representation on all matters of employer-employee relations, as specified. The act

guthorizes the Governor and a recognized employee organization to enter into a written

memorandum of understanding for presentation to the Legislature. Existing law reqﬁires
the Department of Personnel Adminisﬁéﬁion to estz{ial.ish and adjust salary ranges for
each class of position in the state civil service, subject to specified merit limits. The
Célifom’ia Cox;stitution cxemi:’cs certain,peréons employed By the state from civil
service, in.cluding 5peciﬁed deputies or employees selected by boardé, commmissions,
or st:ate officers appointed by the Govemcr. |
This bill would requii‘e the Dépa;'trnent of Finance and the Department of

Personnel Administration, commencing December 1, 2008, and ending on iuly 1,201,

T
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o implement a furloﬁgh pro gram for civil service employees of the state and the exempt
 employees described above, as specified.
Existing law requires the department to provide the extent to which, and establish
the method by which, ordered overtime is compensated for state employees.
_ This bill wmzld prohibit paid or unpaid leave from being considered as time
worked by the employee for the purpose of computing cash compensation for overtime

or compensatmg time oﬁ‘ for overtime.

Emsnng law provides that state employees are entitled to spectﬁed holidays.
Existing Taw provides that any employee who may be recp:.ired to work on any of those
bolidays, and who does work on any of those holidays, shall be entitled to be paid
compensation or given compensating time off for that work in accordance with the
assngned workweek group of the employee s classification.

Thls bill, effective December I 2008, would reduce the number of holidays to

which state employees are entitled by eliminating the holidays commonly known as
Lincoln Day and Columbus Day. The bill would provide that any state employee who
warks on any of those remaining holidays shall be entitled to receive straight-time pay
and 8 hours of holiday credit: The bill would add provisions regarding the use of holiday
_credit and the holidays to which persons empleyed less than full time are entitled.
| This bill would declare that it is to take effect iﬁmxediately as an urgency statute.
. Vote: 26 Appropriation; no, Fiscal comumjttee: yes. State-mandated local

program: no.
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. An act to add and fepcal Section 19826.45 of the Government Code,

relating to stats employment. -

L
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THE PECPLE OF THE STATE OF CALIF! ORNIA DO ENACT AS FOLLOWS:

SBCTION 1. Section 19826.45 is added to the Government Cedé, to réad:

19826.45. (2) Notwithstanding the Ralph C. Dills Act (Chapter 10.3
(commencing withSection 3512) of Division 4 of Title 1) o amy other provision of
law, the Department of Finance and the Department of Personne] Administration shall,

- commencing on December 1, 2008, and endmg on Iuly'l 2010, mplementaprogram :

for the furlough of exempt employees. The furloughs shall be for a period or periods

. mot o exceed a total of 19 workdays, as defined in Section 19851, during the period

the program is in effect. - | ' |
(1) For purposes of this subdivision, “fur'lough” means the placenient of exernpt

' eﬁxploye;s on temporary, nonduty status to reduce payroll costs, An employee subject . '

to furlough shall not receive compensation for agy furlough period.
(2) The state may reduce exempt employees’ salaries, as defined in paragraph_
. (1) of subdivision (c}) of Section 19827.2, t0 accomphsh the putposes of the furlough.

A furlough shall niot adversely aEect gn emp]oyee s retirement service credit or service

snniversary datc, create abreak in service or constitute an absence from state service

as described in Section 20960 impact the accrual of leave cred:ts orpayment af health,
dental, or vision benefits, impact the calculation of final compensation, unpgct the
calculation of death, disability, or survivor benefits, or adversely affect any other benefit
or payment an employee would otherwise receive or be entitled to receive.

(b) The Department of Persom;cl Administration and the Department of Finance
shall jointly administer this section. The Department of Personnel .Administration may

-adopt policies and procedures as needed to implement this section. The adoption,

JAARERARINTS-
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amendment, or repeal ‘Df those policies and procedtirgs is h&eﬁy exempted from the
milemaking provisions of the Administrative Procedure Act (Chapter 3 5 {(commencing
with Section 1 1340)‘ of Part ] of Division 3 of Title 2) and the_Ralph C. Dills Act and
shall become effective immediately upon that adoption, amendment, or repesl.

(c) For purposes of this section, “exempt employee” means a person specified
in subdivision (d) or (f) of Section 4 of Article VII of the California Constituticn,

(d) This section shall become inoperative on July 1, 2010, and, as of Jamuary I,

2011, isrepealed, unless a later enacted statute, that becomes operative on or before
January 1, 2011, deletes or extends the dates on which it becomes inoperati';ie and is

. repeaied.
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Bill No. =
as introduced,

é}energl Subject: Exempt employees of the state: furlough. -

Existing law requires ﬁe'D@Menf of Persorinel Administration to establish
and adjust salery ranges for each class of position in the state civil service, subject to
specified merit liﬁﬁ;s. The California Constitution exempts certain persons employed
by the state from civil service, inciuding members of boards and commissions; state

;.oﬁcers chrecﬂy appointed by the Governor, and employees of the Lzeutana.nt Governor’s
. office directly appointed or employed by the Lieutenant Govemor
| This bll} would require the Department of Finance and the Depa.rtmem' of
Personnel Administration, commencing on December 1, 2008, and ending on July 1,
2010, 1o implement a furlough program as specified, for the exempt employees
descnbed above. . |
Vote: majority. Appropriation: . Fiscgl committee; yes. State-mandated local

program: no.
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ce of the Governor of the State of California ' . http://gov.ca.gov/index.php?/print-version/proclamation/1116:

Office of the Governor s

PROCLAMATION

12/01/2008

Prop 58 Special Session Proclamation 12/01/2008

PROCLAMATION
by the .
Goyernor-of the State_ of California

WHEREAS on this date, pursuant to Section 10(f) of Article IV of the Constitution of the State of
California, I have proclaimed a fiscal emergency; and

WHEREAS on this date, I am submitting to the Legislature proposed legislation to address that fiscal
emergency; and

WHEREAS this extraordinary occasion having arisen and now existing, it requires that the Legislature of the
State of California be convened in extraordinary session.

NOW, THEREFORE, I, ARNOLD SCHWARZENEGGER, Governor of the State of California, by
virtue of the power and authority vested in me by in accordance with Section 10(f) of Article IV of the Constitution
ofthe State of California, do hereby convene the Legislature of the State of California to meet in extraordinary
session at Sacramento, California on the 1st day of December 2008, at a time to be determined, to consider and act
upon legislation to address the fiscal emergency proclaimed by me this day.

IN WITNESS WHEREOF I have hereunto set my hand and caused the Great Seal of the
state of California to be affixed this 1st day of December, 2008.

ARNOLD SCHWARZENEGGER
Governor of Califomi_a

ATTEST:
DEBRA BOWEN
Secretary of State
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' PROCLAMATION

+12/01/2008

Special Session Proclamation 12/01/2008

PROCLAMATION
by the
Governor of th¢ State of California

WHEREAS, an extraordinary occasion has arisen and now exists requiring that the Leglslature of'the State of
California be convened in extraordinary session. .

NOW, THEREFORE, I, ARNOLD SCHWARZENEGGER, Govérnor of the State of California, by virtue of the
power and authority vested in me by Section 3(b) Article IV of the Constitution of the State of California, do hereby
convene the Legislature of the State of California to meet in extraordinary session at Sacramento, California on the
Ist day of December 2008, at a time to be determmed, for the following purpose and to legislate upon the following
subjects:

1. To consider and act upon legislai:ion to address the economy, including but not limited to efforts to stimulate
California's economy, create and retain jobs, and streamline the operations of state and local governments.

2. To consider and act upon legislation to address the housing mortgage crisis.

3. To consider and act upon legislation to address the solvency of the Unemployment Insurance Fund.

IN WITNESS WHEREOF [ have hereunto set my hand and caused the Great Seal of the
State of California to be affixed 1st day of December, 2008.

ARNOLD SCHWARZENEGGER
Governor of California

ATTEST:
DEBRA BOWEN
Secretary of State
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Summary of Governor's Proposed Budget Adjdstinents December 2, 2008

OVERVIEW |

Due to the continuing downtum in the world, national, and state economies,
General Fund revenue projections have fallen by $11.2 billion in 2008-09 and
$13 billion for 2009-10.

The Governor has declared a fiscal emergency and called a "Proposition 58"
Special Session to address the fiscal emergency and proposes a mix of
solutions, including $3.5 billion in revenue increases and $3.8 billion in budget
cuts. These solutions do not completely close the $11.2 billion revenue shortfall,
but together with various cash solutions would ensure the state is able to meet all
its remaining spending obligations.

In addition, the G'overnor’s proposals would result in $9.3 billion in new revenues
and $5.1 billion in cuts for 2009-10. :

The Governor's proposed changes are identical to those proposed in November
- for the 2007-08 4th Extraordinary Session. However, the Governor's proposal

now assumes an implementation date of February 1, 2009, which results in less

revenues/savings for the 2008-09 budget year than estimated in November.

The intent of this report is to provide a general understanding of the Govemor's
proposals. ‘

Key points about a "Proposition 58" Special Session:

¢ Governor's proclamation must include solutions to address the fiscal
emergency.

¢ The Legislature has 45 days to act to address the fiscal emergency.

¢ |If the 'Legislature does not act within the 45 day period, then the |
Legislature cannot act on any other Legislation until it acts to address
the fiscal emergency.

¢ Urgency measures and tax levies take effect immediately; majority
vote measures generally take effect 90 days after the close of the
Special Session.

Assembly Budget Committee
: [ 2o,



Summary of Governor's Proposed Budget Adjustments

SUMMARY OF BUDGET SOLUTIONS | '

vDecember 2, 2008

Assembly Budget Committee

(in millions)

Revenue Solutions 2008-09 | 2009-10 Total
1.5 cent Sales Tax Increase (for 3years) | $2,628 $6,744 $9,372
9.9% Oil Severance Tax $354 $845 $1,200
Expand sales tax to certain services $272 $1,154 $1,426
5 cent a drink Alcohol Tax Increase - $195 $585 $780

Total Revenue Solutions $3,450 $9,329 $12,779

Expenditure Solutions
Proposition 98 Cut $2,500 $24 $2,524
UC/CSU $132 $132 $264
Medi-Cal $95 $655 $750

_Developmental Disabilities $26 ~_$60  $86
SSI/SSP $195 $1,078 $1,273
CalWORKs $137 $776 $913
In-Home Supportive Services _ $50 $327 $377
Public Transit $153 $306. $690
Corrections $10 $598 $608
Local Public Safety $189 $501 $690
Williamson Act $35 $35 $70
State Employee Compensation $247 $555 $802

Total Expenditure Solutions - $3,777 $5,078 $8,856

)



‘Summary of deernor's Proposed Budget Adjustments ' December 2, 2008

| K-12 EDUCATION

2008-09 Budget Adjustment Proposals:

¢ Total Proposition 98 for K-14 Education. Reduces Proposition 98 funding
in the current year by $2.5 billion providing a total of $55.6 billion to K-12
schools and community colleges.

+ K-12 Reductions:

¢ Eliminates the $244.3 million or 0.68 percent COLA for K-12 district and
county office revenue limits.

+ Reduces school district revenue limit funding by $1.791 billion.

¢+ Proposes categorical program flexibility to allow districts to transfer funds
from certain restricted prior year balances as well as current year
balances from nearly all categorical programs to offset the reduction to
revenue limits.  Districts using this flexibility are required to adopt a
transfer plan at a regularly scheduled school board meeting and agree to
report the amounts transferred and the programs affected.

¢ Captures $71.2 million in prior year savings from several categorical
programs due to underutilization. These reductions include: $28.6 million
for K-3 Class Size Reduction, $2.6 million for Principal Training, $3.3
million for Alternative Certification and $1 million for the Pupil Retention
Block Grant.

¢ Reduces $55 million by capping child care programs to reflect the amount
of funding that has not been allocated for contracts with providers. This
will not result in a reduction in services to families.

¢ Reduces $42 million from Stage 2 and Stage 3 child care programs based
on revised estimates for lower than anticipated caseload. Stage 2 costs
are revised down by $27 million and Stage 3 costs are revised down by
$15 million. '

+ Reappropriates $108 million from prior year child care savings for
CalWORKs Stage 2 and 3 costs in 2008-09. The 2008-09 budget used
anticipated one-time savings from the After School Safety and Education
(ASES) program to fund CalWORKs however the ASES savings did not

 materialize.

Assembly Budget Committee



Summary of Governor's Proposed Budget Adjustments December 2, 2008

HIGHER EDUCATION

University of California (UC)

2008-09 Budget Adjustment Proposals:

¢ Reduces UC by $65.5 million in unallocated reductions. Together with UC's
$33.1 million share of the $190 million statewide savings requirement for state
operations assumed in the enacted 2008 Budget, UC will approximately
reflect a 10 percent reduction, consistent with the reduction level proposed in
the January 2008-09 Governor's Budget.

California State University (CSU)

2008-09 Budget Adjustment Proposals:

¢ Reduces CSU by $66.3 million in unallocated reductions. Together with
CSU's $31.1 million share of the $190 million statewide savings requirement
for state operations assumed in the enacted 2008 Budget, CSU will reflect
approximately a 10 percent reduction, consistent with the reduction level
proposed in the January 2008-09 Governor's Budget.

Hastings School of Law (HCL)
2008-09 Budget Adjustment Proposalé:

¢ Reduces Hastings by $402,000 in unallocated reductions. Together with
HCL's $114,000 share of the $190 million statewide savings requirement for

state operations assumed in the enacted 2008 Budget, HCL will reflect

approximately a 10 percent reduction, consistent with the reduction level
proposed in the January 2008-09 Governor's Budget.

Assembly Budget Committee
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Summary of Governor's Proposed Budget Adjustments December 2, 2008

California Community Colleges (CCC
2008-09 Budget Adjustment Proposals:

3 Reduces the 0.68 percent COLA, or $39.8 million, for CCC apportlonments
that was enacted in the education trailer bill.

¢ Reduces $292.4 million from the amount for general purpose apportionments
and provides categorical flexibility similar to the proposal for K-12 LEAs.

+ Provides community college districts the flexibility to transfer categorical
allocations to the district's General Fund for any purpose up to the amount of
their share of the $290.1 million reduction. Districts that decide to use this
flexibility must adopt plans in public meetings and agree to report the
amounts and programs from which transfers were made and the purpose for
which those funds were used.

Assembly Budget Committee N
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Summary of Governor's Proposed Budget Adjustments December 2, 2008

TRANSPORTATION |

Local Public Transit

2008-09 Budget Adjustment Proposals:

¢ Eliminates all Public Transportation Account (PTA) funding for the State
Transit Assistance Program, thus eliminating all state support for local transit
operations, which totals $153 million in 2008-09 and $306 miillion in 2009-10.
This is on top of about $1 billion in cuts to public transit approved in the

Budget Act.

Vehicle Registration Fees
2008-09 Budget Adjustment Proposals:

¢ Increases vehicle registration fees by $12 to generate $92 million in 2008-09
and $359 million in-2009-10 for the Motor Vehicle Account (MVA) which will
be used to backfill funds that are proposed to be shifted from the Department
of Motor Vehicles to local public safety programs. This fee increase is on top
of the $11 fee increase approved in the Budget Act.

Assembly Budget Committee . ')
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Summary of Governor's Proposed Budget Adjustments | December 2, 2008

HUMAN SERVICES

Department of Social Services

2008-09 Budget Adjustment Proposals:
Supplemental Security Income/State Supplementary Program (SSI/SSP)

¢ Reduces the SSI/SSP payment to the federal minimum effective May 1, 2009,
reducing the grant for an aged/blind individual by $40 and for a couple by
$117. The General Fund reduction generates $176.5 million in 2008-09 and
$1.062 billion 2009-10. The proposal impacts 1.2 million families.

¢ Eliminates the Cash Assistance Program for Immigrants (CAPI) effective May-
1,.2009, resulting in General Fund savings of $18.9 million in 2008-09 and
$114.1 million in 2009-10. The CAPI program provides benefits to aged,
blind, and disabled legal immigrants who successfully complete an application
process. The proposal impacts approximately 11,000 families.

CalWORKs

+ Reduces CalWORKSs grants by 10 percent effective May 1, 2009, resulting in

- General Fund savings of $46.6 million in 2008-09 and $279.6 million in 2009-
10. This proposal would reduce the maximum monthly grant for a family of
three from $723 to $651.

+ Proposes a modified CaIWORKs Safety Net program to eliminate cash aid for
children whose parents have exceeded their 60-month time limit and who are

not meeting work participation requirements. This would result in General
Fund savings of $40.3 million in 2008-09 and $242 million in 2009-10 and
assumes a May 1, 2009 implementation. The proposal eliminates aid for
98,000 children.

+ Eliminates cash aid for children whose parents are non-citizens or certain
types of felons and if they have exceeded their 60-month time limit. This
would result in General Fund savings of $38.4 million in 2008-09 and $230.3
million in 2009-10. This proposal eliminates aid for 82,000 children.

+ Proposes a face-to-face self-sufficiency review every six months with a
county worker for CalWORKs families not meeting work requirements, with
failure to attend resulting in a full family sanction, or complete elimination of
cash assistance. This results in General Fund savings of $11.7 million in
2008-09 and $94.8 million in 2009-10 assuming a May 1, 2009 start date.

Assembly Budget Committee
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Summary of Governor;'s Proposed Budget Adjustments December 2, 2008

In-Home Supportive Services (IHSS)

¢ Eliminates domestic and related services, including meal preparation,
laundry, and cleaning services, for IHSS - recipients with a functional index
score below 4. This results in General Fund savings of $11.6 million in 2008-
09 and $71.4 million in 2009-10 assuming a May 1, 2009 implementation.

¢ Eliminates the state buyout program for IHSS recipients with a functional
index score below 4. This results in General Fund savings of $6.2 million in
2008-09 and $37 million in 2009-10 assurning a May.1, 2009 start date.

¢ Limits state participation in wages of IHSS workers to the state minimum
wage plus $0.60 per hour for health benefits and assumes a May 1, 2009
implementation. This results in General Fund savings of $41.5 million in
2008-09 and $248.8 million in 2009-10.

California Food Assistance Program (CFAP)
¢ Eliminates the CFAP effective July 1, 2009, resulting in General Fund savings

of $30.3 million in 2009-10. This state-only program provides food benefits to
Iqw-income legal non-citizens.

Assembly Budget Committee | m
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Summary of Governor's Proposed Budget Adjustments " December 2, 2008

: HEALTH CARE SERVICES

Department of Developmental Services
2008-09 Budget Adjustment Proposals:

+ Proposes a three percent reduction to regional center service providers
effective February 1, 2008. The reduction exempts certain types of providers
and the department may consider other exemptions necessary to ensure the
health and safety of consumers. Additionally, the proposal inciudes a
suspension of the 1:66 coordinator-to-consumer ratio, but exempts from this.
suspension consumers on the federal Home and Community Based Services
waiver, those three years of age or younger in the Early Start Program, and
consumers moving from a developmental center into the community. These
changes result in General Fund savings of $25.5 million in 2008-09 and $60.0
million in 2009-10.

Department of Health Care Services
2008-09 Budget Adjustment Proposals:

+ Eliminates Medi-Cal "optional benefits," including: adult dental, chiropractic,
incontinence creams and washes, acupuncture, audiology, speech therapy,
optometry/optometrists, optician/optical- lab services, podiatry, and
psychology services. Results in General Fund savings of $19.7 million in
2008-09 and $129.4 million in 2009-10. The Governor proposed this in his
2008-09 budget and it was rejected by the Legislature. An estimated 3 million
beneficiaries will lose access to these benefits.

¢ Reduces Medi-Cal benefits for newly qualified immigrants (in the U.S. for less
than 5 years) and immigrants who Permanently Reside Under the Color of
Law (PRUCOL) to the level currently provided to undocumented immigrants.
Immigrants would retain emergency setrvices, pregnancy-related services,
long-term care in a nursing facility, and breast and cervical cancer treatment.
Results in General Fund savings of $9.4 million in 2008-09 and $139.9 million
in 2009-10. The Governor proposed this in his 2008-09 budget and it was
rejected by the Legislature. 90,000 individuals will lose full scope Medi-Cal.

¢ Implements monthly eligibility determination for emergency services for

undocumented immigrants. Currently, this population receives up to six

months of health services after initial eligibility: determination. Results in
General Fund savings of $4.8 million in 2008-09 and $71.2 million in 2009-10.
The Governor proposed this in his 2008-09 budget and it was rejected by the

Assembly Budget Committee



Summary of Governor's Proposed Budget Adjustments December 2, 2008

Legislature. This would affect 3,700 individuals in 2008-09 and 22,000
individuals in 2009-10 and annually.

¢ Reduces the income level for new applicants to the Section 1931(b) program -

to the pre-March 2000 standard of an average of approximately 72 percent of
the federal poverty level, and defines under-employment as the principal
wage earner working less than 100 hours a month for persons applying for
Section 1931(b) and for the medically needy program. Results in General
Fund savings of $2.6 million in 2008-09, $88.2 million in 2009-10. The
Governor proposed this in his 2008-09 budget and it was rejected by the
Legislature. Twenty six thousand individuals in 2008-09; 182,000 individuals
in 2009-10, and 429,000 individuals annually will no longer be eligible for no
cost Medi-Cal.

+ Shifts federal Safety Net Care Pool funding from designated public hospitals
to the California Children's Services, Genetically Handicapped Persons,
Medically Indigent Adult Long-Term Care, and Breast and Cervical Cancer
Treatment programs, which are eligible for these funds. Results in no
General Fund savings in 2008-09 and $54.2 million in 2009-10. The
Governor proposed this in his 2008-09 budget and it was rejected by the
Legislature.

+ Reinstates share of cost for Medi-Cal for aged, blind, and disabled individuals
with incomes over the SSI/SSP limits. Eligibility for Medi-Cal without a share
of cost was expanded in January of 2001 from 69 percent up to 127 percent
of the federal poverty level. This proposal aligns eligibility with the SSI/SSP
limits and results in General Fund savings of $14.3 million in 2008-09 and
$185.8 million in 2009-10. - Seventy three thousand individuals will no longer
be eligible for no cost Medi-Cal.

Assembly Budget Committee 11 ( 5)
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Summary of Governor's Proposed Budget Adjustments December 2, 2008

NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION

Williamson Act

2008-09 Budget Adjustment Proposals:

¢ Eliminates an annual $34.7 milion General Fund payment to local
governments that partially backfills a loss of property tax revenues from local
landowners who enter into land protection contracts in exchange for lower

property taxes under the Williamson Act.

While local governments can cancel contracts if state funding is eliminated,
they cannot begin to collect taxes based on the property's full value until four
years have elapsed. After four years, the property is annually taxed at an
incrementally higher value over a five-year period. In the sixth year, the
property is taxed at full value. '

Assembly Budget Committee
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Summary of Governor's Proposed Budget Adjustments December 2, 2008

PUBLIC SAFETY

Department of Corrections and Rehabilitation

2008-09 Budget Adjustment Proposals:

¢ Reduces funding by $15.8 million by eliminating parole supervision, after
release from prison, for offenders without current or previous convictions for
serious, violent, or sexual crimes. Savings from this change in state parole
policy are projected to grow to $456.6 million in 2009-10.

¢ Implements comprehensive credit reform that will authorize the California
Department of Corrections and Rehabilitation to provide up to four months of
eamned credit for successful program completion by eligible inmates,
authorize consistent day-for-day credit for all eligible inmates in state prison
and those who are in jail pending transfer to state prison, and provide credits
to inmates who are awaiting assignment to a conservation camp. These
changes are similar to credit reforms included in the August Revise and will
result in current year costs of $6.1 million but will provide for ongoing savmgs
of $90.5 million beginning in 2009-10. .

¢ Adjusts the statutory threshold values for property crimes to reflect inflation
since 1982, which will result in ongoing savings of $51.3 million beginning in
2009-10. This proposal was included in the August Revise.

Local Public Safety
2008-09 Budget Adjustment Proposals:

¢ Eliminates funding provided to counties that operate juvenile camps and
ranches resulting in current year savings of $12.3 million, which grows to
$29.4 million in 2009-10.

'+ Eliminates funding provided to county sheriffs of specified small and rural
counties, which will result in ongoing savings of $16.7 million beginning in
2009-10.

¢ Provides $92 million in 2008-09 and $359 million in 2009-10 in Vehicle
License Fee (VLF) funding for specific law enforcement grant programs. This
proposal will eliminate General Fund support of these programs resulting in
savings of $152.5 million in 2008-09 and $397.5 million in 2009-10. There will
be a $12 increase in the annual vehicle registration fee to backfill Department
of Motor Vehicle operations currently supported by the VLF funds.

Assembly Budget Committee
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Summary of Governor's Proposed Budget Adjustments December 2, 2008

GENERAL GOVERNMENT

Employee Compensation
2008-09 Budget Adjustment Proposals:

¢ Requires state employees to take a one day furlough each month between
‘February 1, 2009 and June 30, 2010. This would produce approximately
$203 million in General Fund savings in 2008-09 and $451 million in 2009-10.

¢ Eliminates two state holidays (likely Lincoin and Columbus days) and
premium pay for hours worked on all remaining holidays. This would produce
approximately $26.3 million in General Fund savings in 2008-09 and $74.5
million in 2009-10. - '

¢ Changes overtime calculations to be based on actual time wdrked. This would
produce approximately $12.5 million in General Fund savings in 2008-09 and
$30 million in 2009-10.

¢ Allows establishment of "altemative work schedules" such as 10 hours per
day, four days per week. Legislation may also be introduced regarding
- flexibility for meal and rest periods.

Office of Emergency Services
2008-09 Budget AcﬁustMent Proposals:

¢ Eliminates funding for various local assistance programs administered by the
Office of Emergency Services resulting in current year savings of $23.9
million, which grows to $57.4 million in 2009-10. Programs that will be

eliminated as a result of this reduction include Vertical Prosecution Block

Grants, Rural Crime Prevention, California  Multi-jurisdictional
Methamphetamine  Enforcement Teams, High Technology Theft
- Apprehension Program, and Sexual Assault Felony Enforcement Teams.

Assembly Budget Committee



Summary of Governor's Proposed Budget Adjustments December 2, 2008

REVENUE AND TAXATION PROPOSALS

Sales and Use Tax

2008-09 Budget Adjustment Proposals:

¢ Increases the total state sales and use tax (SUT) rate by 1.5 percent (to a
total of 7.25 percent) effective for a three-year period starting on February 1,
2009 (assuming enactment in December). Existing local uniform tax rates
total an additional 1.5 percent, and optional local add-on rates may add up to
another 2 percent. Thus, the Governor's proposed increase would result in
total combined SUT rates varying from 8.75 percent to 10.75 percent,
depending on the locality. The Administration estimates that this rate increase
will generate $2.41 billion in 2008-09 and $6.608 billion in 2009-10. These
amounts include $218 million in 2008-09 and $713 million in 2009-10 that
would be transferred to the Transportation Investment Fund under Proposition
42, "

¢ Broadens the SUT to include appliance and furniture repair, vehicle repair,
golf, and veterinary services, effective March 1, 2009, and to amusement
parks and sporting events, effective April 1, 2009. The Administration
estimates that this broadening will produce $272 million in 2008-09 and
$1.154 billion in 2009-10.

¢ Imposes an oil severance tax of 9.9 percent of gross value of oil produced in
California, effective February 1, 2009. Low-value stripper oil would be
exempt, as would oil owned or produced by the state or local governments.
The Administration estimates that this tax will generate $354 million in 2008-
09 and $846 million in 2009-10. '

¢ Increases excise taxes on alcoholic beverages by the equivalent of a nickel a
drirk (1.5 ounces of spirits, 12 ounces of beer, or 5 ounces of wine), effective
March 1, 2009. The Administration estimates that this tax increase will
generate $195 million in 2008-09 and $585 million- in 2009-10. The
Administration also proposes to use these revenues for drug and alcohol
abuse treatment and prevention programs.

+ Imposes an oil severance tax of 9.9 percent of gross value of oil produced in
California, effective January 1, 2009. Low-value stripper oil would be exempt,
as would oil owned or produced by the state or local governments. The
Administration estimates that this tax will generate $354 million in 2008-09
and $1.201 billion in 2009-10. .

Assembly Budget Committee 15 ﬁa












se of the Governor of the State of California o http://gov.ca.gov/index.php?/print-version/executive-order/11310/

Office of the Bovernor e

EXECUTIVE ORDER S-16-08

12/19/2008

WHEREAS, due to developments in the worldwide and national financial markets, and continuing weak
performance in the California economy, there is an approximately $15 billion General Fund deficit for the 2008-09
fiscal year, which without effective action, is estimated to grow to a $42 billion General Fund budget shortfall over
the next 18 months; and

WHEREAS the cash reserve in the State Treasury is below the amount established by the State Controller to ensure
- that the cash balance does not reach zero on any day in the month; and

WHEREAS without effective action to address the fiscal and cash crisis, the cash reserve in the State Treasury is
estimated to be a negative $5 billion in March 2009; and

"'WHEREAS on November 6, 2008, due to concerns regarding dramatically declining revenues, I issued a Special
Session Proclamation and convened the Legislature of the State of California to meet in extraordinary session to
address the fiscal crisis that California faces; and

WHEREAS the Legislature failed during that Special Session to enact any.bills to address the State's significant
economic problems; and

WHEREAS on December 1, 2008, due to the worsening fiscal crisis, I declared .thaI' a fiscal emergency exists and
convened the Legislature to meet in extraordinary session to address the fiscal crisis that California faces; and

WHEREAS on December 1, 2008, due to the fiscal emergency and the nationwide economic recession, I also issued
a Special Session Proclamation and convened the Legislature of the State of California to meet in extraordinary
session to address the economic crisis; and

WHEREAS on December 17, 2008, the California Pooled Money Investment Board took the unprecedented action
to halt lending money for an estimated 2,000 infrastructure projects as a result of the cash crisis, including the
substantial risk that California will have insufficient cash to meet its obligations starting in February 2009; and

WHEREAS in the Decefnber 1,2008 fiscal emergency extraordinary session, the Legislature failed to effectively
address the unprecedented statewide fiscal crisis; and .

WHEREAS immediate and comprehensive action is needed to address the fiscal and cash crisis facing the State of
California; and

WHEREAS failure to substantially reduce the deficit carried forward from the current fiscal year into the next fiscal
year will likely prevent the State from being able to finance the cashflow shortages of billions of dollars, thus making
it likely that the State will miss payroll and other essential services payments at the beginning of 2009; and

WHEREAS immediate and comprehensive action to reduce current spending must be taken to ensure, to the
maximum extent possible, that the essential services of the State are not jeopardized and the public health and safety
is preserved; and '

WHEREAS State agencies and departments under my direct executive authority have already taken steps to reduce
their expenses to achieve budget and cash savings for the current fiscal year; and . (( j



fce of the Governor of the State of California http://gov.ca.gov/index php?/print-version/executive-order/11:

WHEREAS a furlough will reduce current spending and immediafely improve the State's ability to meet its
‘obligations to pay for essential services of the State so as not to jeopardize its residents' health and safety in the
current and next fiscal year.

NOW, THEREF ORE, I, ARNOLD SCHWARZENEGGER, Governor of the State of California, by virtue of the
power and authority vested in me by the Constitution and statutes of the State of California, do hereby determine that
an emergency pursuant to Government Code section 3516.5 exists and issue this Order to become effective
immediately:

IT IS ORDERED that effective February 1; 2009 through June 30, 2010, the Department of Personnel
Administration shall adopt a plan to implement a furlough of represented state employees and supervisors for two
days per month, regardless of funding source. This plan shall include a limited exemption process.

IT IS FURTHER ORDERED that effective February 1, 2009 through Juné.SO, 2010, the Department of Personnel
Administration shall adopt a plan to implement an equivalent furlough or salary reduction for all state managers,
including exempt state employees, regardless of funding source.

. ITIS FURTHER ORDERED that effective January 1, 2009 through June 30, 2010, the Department of Personnel
Administration shall work with all State agencies and departments to initiate layoffs and other position reduction and
program efficiency measures to achieve a reduction in General Fund payroll of up to ten percent. A limited
exemption process shall be included. '

IT IS FURTHER ORDERED effective January 1, 2009, the Department of Personnel Adnﬁnisﬁ'aﬁon shall place
the least senior twenty percent of state employees funded in any amount by General Fund resources on the State
Restriction of Appointment (SROA) list. .

IT IS FURTHER ORDERED that effective January 1, 2009 through June 30,2010, all State agencies and
departments under my direct executive authority, regardless of funding source, are prohibited from entering into any
new personal services or consulting contracts to perform work as a result of the furloughs, layoffs or other pos1t10n
reduction measures implemented as a result of this Order

IT IS REQUESTED that other entities of State government not under my direct executive authority, including the
California Public Utilities Commission, the University of California, the California State University, California
Community Colleges, the legislative branch (including the Legislative Counsel Bureau), and judicial branch,
implement similar or other mitigation measures to achieve budget and cash savings for the current and next fiscal

year.

This Order is not intended to create, and does not create, any rights or benefits, whether substantive or procedural, or
enforceable at law or in equity, against the State of California or its agencies, departments, entities, officers,
employees, or any other person.

ITFURTHER ORDRER that, as soon as hereafter possible, this Order shall be filed in the Office of the Secretary of
State and that widespread publicity and notice be given to this Order.

IN WITNESS WHEREOF I have hereunto set my hand and caused the Great Seal of the
State of California to be affixed this 19% day of December, 2008.

ARNOLD SCHWARZENEGGER
Governor of California

ATTEST:

DEBRA BOWEN
| (5
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- DEPARTMENT OF PERSONNEL ADMINISTRATION  ARNoLD SCHWARZENEGGER, Govemor

MEMORANDUM

DATE: January 9; 2009
TO: Agency Secretaries
' Undersecretaries
Directors
FROM: David A. Gilb
Director

Office of the Director
(916)-322-5193; FAX (916) 322-8376

SUBJECT: State Employee Furlough per Governor's Executive Order S-16-08 -

- To reduce current spending t6 ensure that essential services of the State are not jeopardized
and the public health and safety is preserved, the Department of Personnel Administration,
under the Governor’s authority and at the direction of the Governor, has developed a furlough
plan that will result in the closing of general government operations on the first and third Fridays
of each month, beginning this February. As such, these unpaid furlough days are not work days
and employees shall not report to work. The first furlough day under this plan will be
February 6, 2009.

DPA will post details on its website early next week and send a memo to personnel offices with
additional information.

For operations that cannot close, Agency Secretaries (and Directors who do not report to an
agency) may request approval from DPA to use a “self-directed” furlough for specific positions.
There will be two types of self-directed furlough:

e Employees take two furlough days each month but on days chosen by the employee and
approved by the supervisor. For example, revenue-generating positions may be
considered for this type of furlough.

e Employees accrue two furlough days per month to be taken when feasible. Furlough
days that cannot be used within the same month must be taken within two years
following the end of the furlough program. Furlough days will not be cashed out. Posted
positions in-24/7 facilities such as prisons and hospitals automatically qualify for this self-

- directed furlough and do not require prior approval from DPA.

Salaries will be adjusted to reflect the unpaid furlough days, but benefits will remain the same
(i.e., the furlough will not affect payouts for unused leave, service credit, health and retirement
-beneflts etc.)

Please note: The state continues to meet with representatives for state employees about
the impact of this program and will notify you of any further developments.

1515 "S" Street, North Building, Suite 400, Sacramento, CA 9581 1-7243
www.dpa.ca.gov
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Ellison Wilson‘Ad}ocacy

A N
From: James Humes [James.Humes@doj.oa.gov]
Sent: Friday, January 09, 2009 5:49 PM
To: All DOJ All DOJ _
Subiject: ~ DOJ's Fiscal Mitigation Measures

~ Colleagues: The DOJ has been a leader in finding constructive solutions to the State’s fiscal crisis. Last year, we

announced fiscal austerity measures that included a soft hiring freeze, a process to more closely review contracts, and
travel restrictions. These measures worked: at the end of the fiscal year we were able to return.over $17 million to the
General Fund. This year, our budget was cut by $51 million—more than 10% of our General Fund revenues, which has
forced us to tighten our belts even further. But by exercising fiscal prudence, we have been able to meet our budget
challenges without lay-offs and while still providing excellent service to the People of California.

As you know the State’s fiscal troubles are getting worse, and the State now faces a projected $40 billion deficit. To
address the deficit, Governor Schwarzenegger recently issued an executive order ordering state employees under his

" control to be furoughed two days each month beginning February 1. He also ordered agencies under his authority to

_initiate the process to prepare for possible layoffs. While we in the DOJ will continue to do more than our part in finding
‘budaget solutions, we are a separate constitutional office and we have decided to dedline to adopt Governor’s approach.
Instead, we are implementing alternative measures that will enable us to meet the same fiscal targets WIthout
furloughing or laying off employees.

These alternative measures will allow us to achieve our budgetary targets in a more constructive way that will better
promote the State’s interests. Still, these measures will impose yet additional burdens on us, and we ask your
cooperation, understanding, and help as we deploy them.

Effective immediately, the following fiscal measures will be implemented:

1. Employees May and Are Encouraged to Voluntarily Part|C|pate in the Governor’s Furlough Plan When it
Becomes Effective. A .

2. A More Stringent Hiring Freeze Is Being Implemented. This hiring freeze will include the following terms:
? All formal job offers made and accepted before today will be honored.

? Vacancies can be filled only if filling the position is mission critical and it is approved by the division head and the
Chief Deputy Attorney General through the exemption process.

3. Contract Review. Except contracts for expert witnesses and contracts for outside counsel, all contracts under
$25,000 must be reviewed and approved by the Budget Office. Existing procedures will continue to apply to contracts
over $25,000.

4. Purchase Orders Over $5,000 Must Be Reviewed and Approved by the Budget Office Before the Actual
Purchase.

5. Service Authorization Requests Over $1,000 Must Be Reviewed and Approved by the Budget Office
Before Obtaining the Service.

6. Discretionary Travel and Conferences, and External Training Will Be Denied.

7. Discretionary Overtime Is Prohibited for Those Employees Who Are Eligible to Earn It. If a mission critical
activity arises that would require overtime, overtime may be approved by the employee’s division head or their designee
(who must be no lower than the third management level within the division). Compensating time off (CTO) will be the
method of paying approved overtime whenever possible.

8. Targeted Transfers of Personnel from General Fund to Reimbursable Positions Will Be Considered.

Thank you. Ji |
ank you. Jim | | 1 | /6@
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BiLi LoCckvyER
TREASURER
Satate oF CALIFORNIA

January 9, 2009

David A. Gilb, Director

Department of Personnel Administration
1515 8™ Street, North Building, Suite 400
Sacramento, CA  95811-7243

RE: State Eniploy-ée Furlough per Governor’s Executive Order 5-16-08
Dear Mr. Gilb:

As acknowledged by representatives of the Govemor § Office during a telephone call today
with répregentatives of the constitutional officers, the Governor’s Executive Order $-16-08 .
may not be imposed on the constitutional officers. After careful consideration of the
Governor’s Executive Order and a thorough review of the-issues by our legal office, the State
Treasurer’s Office will not comply with the furlough program provided for in the Executive

- Order, including the most recent announcement regarding closing State offices on the first
and third Friday of each month. Based on our legal review, we believe that the Governor has
not established that he has the legal authority to impose furloughs and the related salary cuats
o state employecs

This office is ax:utelv aware of the serious financial issues facing the State of California.
We have commitied our resources, personnel, and energies 1o identifying ways in which
the Treasurér’s Office can conduct its business iri the most efficient; cost effective
manner possible, in addition to assisting the State’s decision-makers in idenfifying
various options to resolve the crisis, and we have worked successfully with the
Department of Finance throughout the year to reduce our costs and increase our revenues.
We will continue to"do so and will continue to implement changes in how the Treasurer’s
Office performs its work to both reduce expenditures and contribute savings to the
General Fund. However, we will not comply with an Executive Order that we are
convinced does pot rest.on solid legal grounds and which \aouid impose such 2 hardship.
on the backs of our employees.

Sincerely, -

BILL LOCKYER
- Californid State Treasurer

e G135 Carrror M:ﬁt.l__,, Roowm 110, SACRAMERTO, CALIFORNIA 95814 * (9163 653-2995 » Fax {9'1;6’}- 653-3125
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JOHN CHIANG
Talifornia State Qontroller

February 3, 2009

The Honorable Patrick Marlette
Superior Court of California
County of Sacramento

Gordon D. Schaber Courthouse
Department 19

720 Ninth Street -

Sacramento, CA 95814

Re:  Professional Engineers in California Government, et al. v. Governor Arnold
Schwarzenegger, et al., Case No. 2008-80000126

California Attorneys, Administrative Law Judges and Hearing Oﬁ?cer;v in State
Employment v. Governor Arnold Schwarzenegger, et al., Case No. 2009-80000134

Service Employees International Union, Local 1000 v. Governor Arnold
Schwarzenegger, et al., Case No. 2009-80000135

Dear Judge Marlette:

This office has received the enclosed letters from the independently elected Constitutional
Officers and other elected state-wide officials including the Lieutenant Governor, Office of the
" Attorney General, Secretary of State, State Treasurer, Superintendent of Public Instruction, and
Insurance Commissioner regarding the applicability of the recent ruling in the above-referenced
cases to employees of those offices.

Prior to the ruling, the Governor and his staff contacted the constitutional officers and informed
them that their offices were not affected by the executive order inasmuch as those officers were
not under the direct authority of the Governor. Based on this contact, none of the constitutional
officers sought to challenge the executive order. The specific terms of the executive order state
that it only applies to state employees under the Governor’s direct authority. However, since
your decision was issued, the Governor’s office has construed the ruling in its broadest possible
sense to apply to all state employees and, basing its decision on this reading, has now notified the
independent constitutional officers and state-wide officials that their employees are impacted by
the ruling.

300 Capitol Mall, Suite 1850, Sacramento, CA 95814 ¢ P.O. Box 942850, Sacramento, CA 94250
Phone: (916) 445-2636 ¢ Fax: (916) 322-1220
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The Honorable Patrick Marlette
February 3, 2009
Page 2

The issue of whether independently elected constitutional and state-wide officers are subject to a
Governor’s executive order and/or whether the Governor’s executive order applies to
constitutional and state-wide officers, their agencies and staff was not an issue before the court
and, therefore, was never pled, briefed, litigated or argued by any of the parties. Therefore, the
State Controller’s Office respectfully requests clarification of the breadth of the court’s ruling.
Specifically, we ask that the court clarify whether the ruling was intended to confer broad

. authority in the Governor to cover issues that were not properly before the court. Given the fact
that the Governor intends to implement his order on February 6, 2009, your prompt response
would be appreciated. .

RONALD V. PLACET
Senior Staff Counsel

RIC/RVP/ac

Enclosures
Letter from Lieutenant Governor John Garamendi
Letter from Secretary of State Debra Bowen
Letter from California State Treasurer Bill Lockyer
Letter from Superintendent of Public Instruction Jack O’Connell
Letter from Insurance Commissioner Steve Poizner
Letter from Chief Deputy Attorney General James M. Humes

cc: David W. Tyra, Kronick, Moskovitz, Tiedemann & Girard

Will M. Yamada, Personnel Relations Counsel,
Department of Personnel Administration

J. Felix De La Torre and Brook Pierman, SEIU Local 1000

Patrick Whalen, California Attorneys, Administrative Law Judges and
Hearing Officers in State Employment

Gerald James, Professional Engineers in California Government and
California Association of Professional Scientists
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Professional Engineers in California Government, et al. v. Governor Arnold Schwarzenegger, et al.

Sacramento County Superior Court Case No. 2008-80000126

California Attorneys, Administrative Law Judges and Hearing Officers in State Employment v. Governor

Arnold Schwarzenegger, et al.
Sacramento County Superior Court Case No. 2009-80000134

Service Employees International Union, Local 1000 v. Governor Arnold Schwarzenegger, et al.
Sacramento County Superior Court Case No. 2009-80000135

PROOF OF SERVICE

I am employed in the County of Sacramento, State of California. At the time of service, I was at least 18
years of age, a United States citizen employed in the county where the mailing occurred, and not a party to the
within action. My business address is 300 Capitol Mall, Suite 1850, Sacramento, CA 95814.

On February 3, 2009, I served the foregoing document entitled:

CONTROLLER’S LETTER TO JUDGE MARLETTE DATED FEBRUARY 3, 2009

on all interested parties in this action by placing a true and correct copy thereof enclosed in a sealed envelope,
addressed as follows:

David W. Tyra Will M. Yamada, Personnel Relations Counsel
Kronick, Moskovitz, Tiedemann & Girard Department of Personnel Administration
400 Capitol Mall, 27th Floor 1515 S Street, North Building, Suite 400
Sacramento, CA 95814 Sacramento, CA 95814
J. Felix De La Torre Patrick Whalen
Brook Pierman California Attorneys, Administrative Law Judges
SEIU Local 1000 and Hearing Officers in State Employment
1808 14™ Street Law Office of Brooks Ellison
Sacramento, CA 95814 1725 Capitol Avenue

' Sacramento, CA 95814
Gerald James Gregg McLean Adam
Professional Engmeers in California Government and  Carroll, Burdick & Mcdonough LLP
California Association of Professional Scientists 44 Montgomery Street, Suite 400
660 J Street, Suite 445 San Francisco, CA 94104

Sacramento, CA 95814

[X] BY MAIL

I placed the envelope for collection and processing for mailing following this business’s ordinary practice with
which I am readily familiar. On the same day correspondence is placed for collection and mailing, it is deposited
in the ordinary course of business with the United States Postal Service.

I declare that I am employed in the office of a member of the bar of this court at whose direction the
service was made. I declare under penalty of perjury -under the laws of the United States of America that the
foregoing is true and correct.

Executed on February 3, 2009, at Sacramento, California.

noer (1 Comee——

Amber A. Camarena

Proof of Service - 1
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LIEUTENANT GOVERNOR JOHN GARAMENDI
February 2, 2008

The Honorable John Chiang
State Controller

P.O. Box 942850
Sacramento, CA 94250-5872

Dear Controller Chiang;:

I am writing to clarify my position with regard to employee furloughs affecting state
constitutional offices, and to request that you not implement a furlough applying to
employees under my direction. I respectfully maintain that the Governor does not have
the power to mandate a furlough. '

I understand these are extraordinary times. We are facing unprecedented economic
challenges and there is no question that all state offices must share in making hard
choices to cut costs and preserve cash. 1 have agreed to substantial cuts in my operating
budget, including two consecutive 10% reductions this fiscal year, which more than
offset savings from a furlough.

It is my responsibility to structure cost savings that preserve the integrity of my office.

Nothing in Judge Marlette’s ruling could be construed to modify historical precedent
which requires Constitutional officers to manage their budget and operations in a manner
which will allow for the most effective discharge of their duties. This includes decisions
relating to effective staffing requirements. '

[ appreciate your cooperation in this request, and will await the Court’s direction.
1)
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Secretary of State
DEBRA BOWEN

February 2, 2009 State of California

* The Honorable John Chiang
California State Controller
P.O. Box 942850
Sacramento, CA. 94250-5872

| Dear Mr. Chiang:

I write regarding Governor Schwarzenegger’s direction to you following the January 29,
2009, Superior Court ruling concerning the Governor’s ability to furlough certain state
employees. Ido not believe this ruling can legally be applied to state employees working
at the Secretary of State’s office, nor do I believe it is in California’s best interests. I
respectfully ask that you not apply the ruling to the employees under my control and
direction.

[ am committed to doing my part to address California’s unprecedented budget situation.
However, implementation of the Governor’s Executive Order as written will interfere
with my ability to provide services, such as filing corporate documents and accepting
Uniform Commercial Code filings, that are critical to business and commercial activity in
the state.

Moreover, reducing the number of employee hours spent now will result in overtime
hours being spent later, thus costing taxpayers money rather than saving it. I support the
Governor’s overall goal of reducing state spending, which is why I reduced my 2008-09
General Fund budget by 10%. For 2009-10, I am committed to achieving savings equal
to or greater than the amount of money the Governor seeks to achieve by furloughing
people who work for the Secretary of State’s office.

As you are aware, California’s Constitutional officers were not a party to the Superior
Court litigation because they were repeatedly told that the Governor believed he lacked
authority over their employees.

Executive Order S-09-08, issued on July 31, 2008, recognized that Governor
Schwarzenegger did not have the authority to impose the requirements on the state’s
Constitutional officers because they are not under his direct executive authority:

“IT IS FURTHER REQUESTED that other entities of State government not
under my direct executive authority, including the California Public Utilities
Commission, the University of California, the California State University,
California Community Colleges, constitutional officers, the legislative branch

1500 11t Street, 6™ Floor, Sacramento, CA 95814 (916) 653-7244 www.sos.ca.gov
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The Honorable John Chiang
February 2, 2009
Page2 of 2

(including the Legislative Counsel Bureau), and judicial branch, assist in the

implementation of this Order and implement similar mitigation measures that will

help to preserve the State’s cash supply during this budget impasse.”

Similarly, Executive Order S-.l 6-08, issued on December 19, 2008, explicitly omitted
agencies not under the Governor’s direct executive authority:

“IT IS REQUESTED that other entities of State government not under my direct
executive authority, including the California Public Utilities Commission, the
University of California, the California State University, California Community
Colleges, the legislative branch (including the Legislative Counsel Bureau), and
judicial branch, implement similar or other mitigation measures to achieve budget
and cash savings for the-current and next fiscal year.”

As recently as January 9, 2009, the Governor’s own staff conceded in a telephone
conference, that the Governor had no authority to apply Executive Order S-16-08 to the
agencies of other Constitutional officers. They requested that the Constitutional officers
implement the order voluntarily.

While the Superior Court’s ruling upholds Executive Order S-16-08, it does not address
the employees of California’s other Constitutional officers because that issue was never
raised during the litigation. I did not join the lawsuit filed against the Governor because I
am not under his direct executive authority and his staff assured me and the other
Constitutional officers that we were not subject fo his order. Having thus ensured that I
would have had no standing to challenge the order in court, the Governor cannot now use
the decision of the Superior Court to require my staff to take unpaid furlough days.

If you have any questions about my position in this matter, or if you need further
information, please contact me at (916) 653-7244.

Sincerely,

%M o D

Debra Bowen:
Secretary of State

DB:elg:pg
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BiLr LOCKYER
 TREASURER

SaAaTE- Ot CALIFORNIA

January 30. 2009

John Chiang

State Controller

P.O. Box 942850
Sacramento. CA 94250-5872

RE:  State Employee Furlough per Governor’s Executive Order S-16-08
Dear Mr. Chiang:

In light of the ruling issued by Judge Marlette yesterday, I am requesting that the State
Controller’s Office not implement the furlough order in connection with employees under
my control and direction. It is my position that the Governor does not have the authority
to unilaterally impose a furlough on the employees of the other constitutional officers
without their consent and that there is nothing in Judge Marlette’s ruling that deals with
these tssues, which were neither argued nor pled in his court. His order cannot be
interpreted to authorize furloughs in the departiments under the control and management
of constitutional officers other than the Governor.

Government Code section 12302 provides the Treasurer with the exclusive authority,
subject 1o the Civil Service Act, to appoint and fix the salaries of thc employees
necessary to carry out the duties of the office. In addition, as the office of a separately
clected constitutional official, this office has been granted inherent powers and
responsibilitics and the authority to act independently within certain constraints. For
instance, the Treasurer must act within the constraints of budgct appropriations and
legislative enactments. However, the Treasurer retains the authority to determine how
best to carry out his duties without interference from other executive branch elected
officials.

| would note that both in private conversations and in statements to the press.
representatives of the Governor’s Office have previously acknowledged and assured our
offices that constitutional officers are not required to comply with Executive Order S-16-
08. 1do not sce anything in Judge Marlette’s ruling that would suggest that generally
accepted principle to be overturned.

== 915 Carvror Mave, Roos 110, SacramenTo. CALIFORNIA 95814 ¢ (916) 653-2995 o Fax (916) 653-3125

D



John Chiang : -2- _ January 30. 2009

As this matter progresses, we would certainly comply with an appellate court order
upholding the Governor’s Executive Order and applying it to the constitutional offices;
any legislative action taken to impose furloughs on state employees; or agreements
reached with state employee bargaining units that are subsequently ratified by the
Legislature. However, at this time and as noted above, [ am asking that the Controller’s
Office not implement the Executive Order with respect to employees under my control
and direction.

Sincerely.

=N

BILL I.LOCKYER
California State Treasurer

—
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JACK O’'CONNELL
STATE SUPERINTENDENT OF PUBLIC INSTRUCTION

CALIFORNIA
DEPARTMENT OF
EDUCATION
February 2, 2008

The Honorable John Chiang
State Controller

P.O. Box 942850
Sacramento, CA 94250-5872

Dear Controller Chiang:

| write in response to the Sacramento Superior Court’s ruling upholding Governor
Arnold Schwarzenegger’s employee furlough plan, specifically, the Governor’s recent
directive to apply his plan to departments not under his auspices. | request that you not
apply the furlough to employees under my control and direction, based on my belief that
the Governor lacks the authority to unilaterally impose a furlough on state employees
who work for an elected constitutional officer other than the Governor. The court
proceedings did not address this issue, and the court’s order cannot be read to allow or
require that my employees be subjected to a furlough at the Governor’s directive.

There is good reason why the court’s order cannot be given such sweeping application.
Until the court’s ruling, representatives of the Governor’s Office and the Department of
Personnel Administration explicitly advised the various constitutional offices that they
were not required to comply with Executive Order S-16-08. Instead, the Governor’s
representatives sought our commitment to achieving the Executive Order’s primary -
objective of a ten percent reduction in General Fund expenditures. This.approach is
consistent with the position of elected constitutional officers as separately elected
leaders charged with the duty to fulfill the obligations of their offices. The State
Superintendent of Public Instruction (SSPI) must act within budgetary limitations and
legislative enactments, but as an elected official, the SSPI retains inherent powers to
determine the manner in which the duties of the office are carried out.

Under my direction, the California Department of Education will do its part to address
the state’s dire financial situation and achieve General Fund savings. My Department
has frozen hiring and contracting, and substantially limited travel and other
expenditures. All expenditures are being closely monitored and trimmed. However,
reductions will be made by me in a thoughtful manner that preserves, where ever
possible, our capacity to carry out vital programs. As an example, it makes no sense to
drastically cut federally funded programs that provide meals to needy children, when the
goal is a reduction in General Fund spending. in addition, the needs of students at

1430 N STREET, SACRAMENTO, CA 95814.5901 » 9216.319-0800 » WWW.CDE.CA. GOV
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The Honorable John Chiang
February 2, 2009
Page 2

California’s State Special Schools, which oberate on a 24-hour basis, must be given
careful consideration.

I remain hopeful that these difficult circumstances can be resolved without the
imposition of unilateral furloughs for any state employee, and will follow the progress of
further judicial proceedings, collective bargaining efforts, and legislative action. But at
this time, for the reasons described above, | ask that the Controller’s Office not
implement Executive Order S-16-08 for the Department under my control and direction.

Sincerely,
K O'CONNELL
JO:gp



STEVE POIZNER

Insurance Commissioner

February 2, 2009

Honorable John Chiang
State Controlier
300 Capitol Mall
Sacramento, CA 95814

Dear Controlier Chiang:

The Governor’s office has informed me that they intend to apply Judge Marlette’s
court ruling to the Department of Insurance as well as to the offices of the other
independently-elected statewide officers. There is Iegal uncertainty as to the

Governor's authority in this matter.

The court’s ruling did not specifically address the question of whether the Governor's
executive authority to order furloughs extends to other statewide offices. Therefore,
I ask you to withhold implementation the ordered furloughs at the Department of

- Insurance uniil this matfer is resolved.

Thank you jorwgcoqui_i\ql\mediate attention to this request.

' ~
Since;/ely, _ )
m‘t--f""“""'“"‘-——«a—”"”,’f ~f/ ral "—;Z" -
S ,7\.‘%1., - N
// / ) / ‘Q‘Q /' "'\

STEVE POIZNER
Insurance Commissioner

300 Cyrrroy, M, Serns 1700
Sy vieyto, Canroryay 95811

PUoNe {910y 192-3300 & Fusnnire (910) 1-15-328
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STATE OF CALIFORNIA

OFFICE OF THE ATTORNEY (GENERAL

James M. HuMmEs
CuierF DEpUTY ATTORNEY GENERAL

February 2, 2009

Honorable John Chiang
California State Controller
300 Capitol Mall, Suite 1850
Sacramento, CA 95814

RE:  Professional Engineers in California Government v. Schwarzenegger
Sacramento Superior Court Case No. 34-2008-80000126-CU-WM-GDS

California Attorneys, Administrative Law Judges, etc. v. Schwarzenegger
Sacramento Superior Court Case No. 34-2009-800000134-CU-WM-GDS

Service Employees International Union, Local 1000 v. Schwarzenegger
Sacramento Superior Court Case No. 34-2009-80000135-CU-WM-GDS

Dear Mr. Chiang:

I understand that the Governor’s Office has changed its position regarding the
applicability of the Governor’s furlough order on other constitutional officers. Before Judge
Marlette’s January 29, 2009 minute order, the Governor’s Office encouraged, but did not require,
other constitutional officers to comply with the furlough order. Accordingly, this office did not
intervene in these cases. But emboldened by the minute order, the Governor’s Office now
informs us that it wants to apply the furlough order to other constitutional officers after all.
Because we believe that the Governor’s interpretation of the minute order is incorrect, and
because we believe that the furlough order cannot be forced on other constitutional officers under
these circumstances, we ask the Controller’s Office to refrain from implementing the furloughs
called for in Executive Order S-16-08 on our employees.

It appears that the Governor’s Office is attempting to use the absence of any ruling
addressing whether the Governor has authority to furlough employees of constitutional officers
like the Attorney General as a ground to assert that authority. This tactic is improper for several
reasons,

1300 1 STrReeT * Surte 1730 * SacraMENTO, CALIFORNIA 95814 ¢ PHONE (916) 324-5435 ¢ Fax (916} 445-6749
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Hon. John Chiang
February 2, 2009
Page 2

To begin with, the question of whether the Governor has authority to furlough employees
of the other constitutional officers was not before the court. As you know, the writ actions were
each brought by unions asking the court for an order holding that the Governor’s executive order
requiring the furloughs is illegal. Thus, unions were trying to prove that you had a ministerial
duty not to follow the Executive Order for the reasons set forth in their writ petitions.
(Sacramento County Fire Protection Dist. v. Sacramento County Assessment Appeals Bd. IT
(1999) 75 Cal.App.4th 327, 331 [describing the requirements for a writ as "a clear, present (and
usually ministerial) duty on the part of the respondent; [and] (2) a clear, present and beneficial
right in the petitioner in the performance of that duty." (citation omitted)].) The court rejected
the unions’ position and intends to render a judgment denying the writ petitions. But that
- judgment, whenever it is signed, cannot be interpreted to address issues that were not before the
court, much less to grant affirmative relief in favor of the Governor on those issues as if he had
prosecuted his own petition for writ of mandate against you.

Nor can the Governor’s authority to unilaterally impose a furlough on employees of the
other constitutional officers be lightly implied from his more general authority. While a full
briefing regarding the Governor’s authority to issue executive orders is beyond the limited scope
of this letter, our Supreme Court has noted, "[u]nlike the federal Constitution, the California
Constitution . . . embodies a structure of divided executive power." (Marine Forests Soc. v.
California Coastal Com'n (2005) 36 Cal.4th 1, 31; see also Cal. Const., art. V, § 11 [providing
for the election of the Lieutenant Governor, Attomey General, Controller, Secretary of State, and
Treasurer]; Zasloff, Taking Politics Seriously: A Theory of California’s Separation of Powers
(2004) 51 UCLA L. Rev. 1079, 1113 ["the California Constitution explicitly and repeatedly
creates a multiple executive. The Lieutenant Governor, Attorney General, Secretary of State,
Treasurer, and Controller all are directly elected and do not answer to the Governor."] The
Attorney General has a constitutional duty to ensure that the laws are uniformly and adequately
enforced in California (Cal. Const., art. V, § 13) and statutory control over the Department of
Justice. (Gov’t Code, § 15000.) Dozens of statutes impose various duties on the Attorney
General and DOJ. Thus, there can be no question that the Attorney General, like the other
constitutional officers, wields executive authority as surely as the Governor does. For this
reason, we do not believe that an executive order, which has been defined as "a formal written
directive of the Governor which by interpretation, or the specification of detail, directs and
guides subordinate officers in the enforcement of a particular law" (63 Ops.Cal.Atty.Gen. 583,
584 (1980), emphasis added), applies to the Attorney General. Accordingly, the Governor lacks
the authority to compel the Attorney General to comply with the executive order mandating
furloughs.

The Attorney General would have intervened in these writ actions had he believed that
the Governor intended to apply mandatory furloughs to DOJ employees. He did not do so only
because the Govemnor’s Office previously took the position, both in private conversations and



Hon. John Chiang
February 2, 2009
Page 3

publicly, that the constitutional officers were not required to participate in the furlough program.
(See Goldmacher, Statewide Dems Say No to Furloughs For Own Staff, Sacramento Bee -
(January 12, 2009) [article notes that Governor’s Office "has said the furloughs can't be
mandated on other constitutional offices" and quotes Governor’s spokesman stating that with
respect to constitutional officers, furloughs are "their decision"] <available at
http://www.sacbee.com/static/weblogs/capitolalertlatest/018524.html>.) For the Governor
presently to take the position, based on Judge Marlette’s order, that he is entitled to require

furloughs for the constitutional officers’ employees, is tantamount to a bait-and-switch.

‘We urge the Controller not to'implement the furlough order against DOJ employees.

Sincerely,

Chief Deputy Attorney General

()
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KRONICK
MOSKOVITZ
TIEDEMANN
&L GIRARD

A LAW CORPORATION

DavID W. TYrA (916) 321-4500
dtyra@kmtg.com

February 3, 2009

BY HAND DELIVERY

Honorable Patrick Marlette

Judge of the Superior Court
Sacramento County Superior Court
Department 19

720 Ninth Street

Sacramento, CA 95814

Re:  Professional Engineers in California Government and California
Association of Professional Scientists v. Schwarzenegger, et al.,
Case No. 34-2008-80000126
California Attorneys, Administrative Law Judges and Hearing Officers in
State Employment v. Schwarzenegger, et al., :
Case No. 34-2009-80000134
Service Employees International Union, Local 1000 v. Schwarzenegger, et
al,
Case No. 34-2009- 80000135

~ Dear Judge Marlette:

[ write in response to the improper ex parte communication sent to you by counsel
for Controller John Chiang this morning. Respondents object to this communication to you and
further object to the relief sought in it In the event that this Court is inclined, however, to
consider the matters raised in the various letters submitted to this Court, it is Respondents
position that (1) the other constitutional officers of the State of California whose letters are
attached to the Controller’s letter must intervene in this action, at the very least for the limited
purpose of obtaining the sought after clarification of this Court’s ruling, and (2) this Court should
establish a briefing schedule regarding the issues raised so that the Court has the beneﬁt of a full
discussion of the issues prior to making any ruling.

To begin with, the letter from the Controller’s office amounts to an ex parte
application seeking relief from this Court regarding the application of this Court’s ruling last
Thursday in the above-referenced actions. Ex parte applications for relief are governed by
California Rules of Court, Rule 3.1200, er seq. Those rules require that a party seeking ex parte
relief provide at least 24-hours notice of their request for such relief. (See Rule 3.1203.) No
such notice was given here. Instead, [ received an e-mail at 10:11 a.m. today forwarding a pdf

ATTORNEYS AT LAW
400 CAPITOL MALL, 27™ FLOOR - SACRAMENTO, CALIFORNIA 95814 TELEPHONE (916) 321.4500 FAX (916) 321-4555
. 1675 CHESTER AVENUE, SUITE 320 BAKERSFIELD, CALIFORNIA 93301 TELEPHONE (661) 864-3800 FAX (661) 864-3810
1432 HIGUERA STREET ~ SAN LUIS OBISPO, CALIFORNIA 93401  TELEPHONE (805) 786-4302  FAX (B05) 786-4319
www.kmtg.com
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Honorable Patrick Marlette
February 3, 2009
Page 2

file of the Controller’s letter‘along with the other letters attached. This e-mail did not include a
cover message from the Controller’s counsel. Based on the above, the Controller’s letter to you
constitutes an improper ex parte communication and should be disregarded by the Court.

Second, the letter seeks relief on claims not presented to the Court by parties not

— beforethe Court. AS a general proposition, courts do not, and should niot, decide abstract

KRONICK
MOSKOVITZ
T EDEMANN

GIRARD...

OC LANT( L Mats,
77 FLoorn
:n&m uTo CaA

14
?9‘62 3114500
916} 321-4355
wuv. Lmeg.com

questions of law based on claims not raised to the Court and certainly not on claims raised by
parties who are not before the Court. (See Connerly v. Schwarzenegger (2007) 146 Cal. App 4th
739, 746.) The Controller’s request for “clarification” of this Court’s ruling of last week raises a
number of new and novel legal issues, which were not raised by any of the pleadings filed by the
Petitioners in the above-referenced action. Furthermore, these claims are raised by parties, i.e.,
the constitutional officers of the State of California other than the Governor, who are not parties
to this action. Based on this, Respondents again urge the Court to disregard the Controller’s
letter.

Third, if this Court is inclined to consider the matters raised in the letters
submitted to it, then Respondents urge the Court to order the other constitutional officers to
intervene in the action for the limited purpose of obtaining the clarification they seek.
Respondents further request that this Court establish a briefing schedule regarding the issues
raised in the letters submitted to the Court.

It is Respondents’ position that pursuant to this Court’s ruling of last week, the
Governor, acting as the state employer, has the inherent executive authority to order furloughs
for state employees, including the employees of other constitutional officers. No distinction was
made in this Court’s ruling between different types of state employees much less whether there
may be some limitation on the Governor’s authority to order furloughs for a particular class of
state employee. Furthermore, the majority of state employees working in the offices of the other
constitutional officers are represented by SEIU, while those in the Attorney General’s office are
represented by CASE, and thus on its face this Court’s ruling applies to those employees.

As this Court’s ruling last week recognized, the state employer has the authority
to take action impacting state employees’ hours of work including, but not limited to, the
authority to order furloughs. The management of this authority is delegated to the Department of
Personnel Administration (“DPA”) for the purpose of “managing the nonmerit aspects of the
state’s personnel system.” (Gov. Code § 19815.2) Toward that end, DPA “succeeds to and is
vested with the duties, purposes, responsibilities, and jurisdiction exercised by the State
Personnel Board with respect to the administration of salaries, hours, and other personnel-related
matters, training, performance evaluations, and layoffs and grievances.” As noted by the court in
Tirapelle v. Davis (1993) 20 Cal. App. 4% 13 17, 1322, “...in general, the DPA has jurisdiction
over the State’s financial relationship with its employees.” In other words, the state employer
has broad authority to take various actions regarding the employment of all state employees,
including those of constitutional officers. This authority includes furloughing state employees
when necessary to address a fiscal emergency.



Honorable Patrick Marlette
February 3, 2009
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Itis RCSpondents ‘position that the request for clanﬁcatlon made to this Court by
the Controller is improper and should be disregarded. However, if this Court is inclined to
consider the request for clarification, then Respondents agree with the statement made by the
Attorney General in his letter that “a full briefing regarding the Governor’s authority to issue .
executive orders is beyond the limited scope of this letter.” For this reason, and only if this

Court is inclined to consider this request at all, Respondents reiterate their request that this Court
order the other constitutional officer to intervene in this action for the limited purpose of
considering the request for clarification and that this Court establish a briefing schedule on the
questions presented by the other constitutional officers. With respect to any proposed briefing
schedule, Respondents request that such a schedule be expedited in order to resolve this question
at the earliest possible date.

Thank you for your consideration.
Sincerely,

KRON K, MOSKOVITZ TIEDEMANN & GIRARD

David W. Tyra

. DWT

ceh See Proof of Service Attached
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KRONICK, MOSKOVITZ,
TEDEMANN & GIRARD

ATTORNEYS AT Law

SACRAMENTG

908488.1

- 1-

1 PROOF OF SERVICE
2 I, May Marlowe, declare:
3 I am a citizen of the United States and employed in Sacramento County, California. 1 am
4 || overthe age of eighteen years and not a party to the within-entitled action. My business address
is 400 Capito! Mall, 27th Floor, Sacramento, California 95814. On February 3, 2009, I served a
5 | copy of the following document(s):
6 February 3, 2009 Letter to Court
7 [:] by transmitting via facsimile the document(s) listed above to the fax number(s) set
g forth below on this date before 5:00 p.m.
9 D by placing the document(s) listed above in a sealed Federal Express envelope and
affixing a pre-paid air bill, and causing the envelope to be delivered to a Federal
10 Express agent for delivery.
11 by causing to be transmitted via e-mail or electronic transmission the document(s)
1 listed above to the person(s) at the e-mail address(es) set forth below.
13 Attbrnevs for Petitioners/Plaintiffs California Attorney for Respondent/Defendant State
Attorneys, Administrative Law Judges and Controller John Chiang
14 | Hearing Officers in State Employment Rick Chivaro, Esq.
Brooks Ellison, Esq. Ronald V. Placet, Esq.
15 || Patrick J. Whalen, Esq. Shawn D. Silva, Esq.
THE LAW OFFICE OF BROOKS ELLISON Ana Maria Garza, Esq.
16 | 1725 Capitol Avenue OFFICE OF THE STATE CONTROLLER
17 Sacramento, CA 95814 300 Capitol Mall, Suite 1850
Fax: (916) 448-5346 Sacramento, CA 95814
18 (| Email: counsel@calattorneys.org Fax: (916) 322-1220
Email: rchivaro@sco.ca.gov
19
Attorneys for PetltlonerlPlamtlff SEIU, Local Attorneys for Petitioners/Plaintiffs
20 - 1000 Professional Engineers In California
1 Paul E. Harris, II1, Esq. Government and California Association of
- Anne Giese, Esq. Professional Scientists
72 | J. Felix De La Torre, Esq. Gerald James, Esq.
Brooke D. Pierman, Esq. 660 J Street, Suite 445
23 } SEIULOCAL 1000 Sacramento, CA 95814
1808 14™ Street Fax: (916) 446-0489
24 Sacramento, CA 95814 Email: giames@cwo.com
75 Fax: (916) 554-1292
Email: bpierman@seiul000.org
26
27
28

PROOF OF SERVICE

(79



I [ am readily familiar with the firm’s practice of collection and processing correspondence
for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same
2 day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day after date of deposit for mailing in affidavit.

(8]

I declare under penalty of perjury under the laws of the State of California that the above
1s true and correct. :

n

Executed on February 3, 2009, at Sacramento, California.

° . B - WM\\(\WLQWQ.

9 , May Marlowe

~N Oy
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ELLISON WILSON ADVOCACY, LL.C

GOVERNMENTAL AFFAIRS - LEGISLATIVE ADVOCACY
1725 CAPITOLAVENUE -
SACRAMENTO, CALIFORNIA 95814

916-448-2187 - 916-448-5346 (fax) JERRY SCREGNER

BROOKS ELLISON . N ) :

Legislative Advovate . bbby@d‘mon‘?nsm‘m - Legitative Advocae

Atmey 2 Ly www,tllisonwilson.com . . Auornzy 9t faw

BOB WILSON N . : PATRICK WIEALEN

Legistutive Advorses Lesisluiee Advocae

Atwrey o8 Lowe Agorsey at Law

Member, Coliforain State Scaate (re1.)

Member, Cefifarnin State Assembly (tet.) ’ K:&l% R-:lL-LC:\;.'BL’KN
. gickilive Advacste

WADIE P, DEDDEH . . Auomey ot Law

Legistalive Advocate

Mumber, Californin Staie Senate (ret) . : TIMOTEY E WARRINER

Member, Califomba State Assenbdy {ret.) , Legiddative Advoele

Anoreey at Law

February 4, 2009

By Fsz'mz'le. e-math, and U.S. Mail

The Honorable Patrick Marlette
Supetior Court of California
Gordon D. Schaber Courthouse
Department 19

720 Ninth Street

- Sacramento, CA 95814

- Dear Judge Marlette:

I write on behalf of petitioner CASE relating the recent letters by Richard Chivaro
(counsel for respondent Chiang) and David Tyra (counsel for respondent DPA and the
‘Governot). A '

 Petitioner CASE agrees with Mr. Tyra that the issue of whether the Governor’s
Executive Order S-16-08 could apply to independently elected constitutional officers was
-not before this Court, and was not addressed in any of the pleadings filed with this Court.
(Tyra letter, p. 2.) CASE further agrees with Mr. Tyra that if this Court chooses to entertain
the issue, those constitutional officers should be permitted or ordered to intervene. (Tyra
letter, p. 2, 3.) Finally, CASE agrees with Mt. Tyra that briefing schedule should be
established to allow those constltuﬂonal officers an opportunity to address this Court.

(Tyra letter, p. 2. )

Since neither CASE nor any of the other petitioners purport to represent the interests
of the statewide officers, it would be unfair to adjudicate the rights of those officials without
giving them an opportunity to be heard. “Unlike the federal Constitution, the California
Constitution-like many state constitutions-embodies a structure of divided executive power. .
.. (Marine Forests Society v. California Coastal Commission (2005) 36 Cal.4™ 1, 31.) Thus, the

L)



queSUOn posed by the Controller and the attached letters from the constitutional officers -
raises important separaﬂon of powers issues within the executive branch of California
Government, and those issues must be resolved if this Court’s order is to be intelligently
mmplemented. It is CASE’s position, along with the constitutional officers, that the
Governot’s order cannot legally be imposed on independently elected statewide officials or

the departments they are charged with managing.

, On a related note, I am attaching to this letter a copy of a letter from the Executive
Director of the State Board of Equalization to Controller John Chiang, which was not
included in the attachments to Controller Chiang’s letter to this Court. The letter makes
clear that the Board does not believe the executive order applies to them. As this Court may
“be aware, the Board of Equalization is a separate constitutional entity as well (see Cal. Const.
Att. 13 §17), and thus should be among the parties given an opportunity to brief this Court
on the scope of their constitutional authotity in relation to the Governor’s executive order.

CASE also feels compelled to advise the Court that another constitutionally created
entity, the State Compensation Insurance Fund (see Cal. Const. Art. 14 §4), may have a
similar interest in the question posed by the Controller. The California Constitution gives
the Legislature “plenary powers” over the Fund, and the Legislature has specifically enacted
Insurance Code section 11873, which provides, in pertinent part “Notwithstanding any
provision of the Government Code or any other provision of law, the positions funded by
the State Compensation Insurance Fund are exempt from any hiring freezes and staff
cutbacks otherwise required by law.” Accordingly, CASE respectfully suggests that the
State Compensation Insurance Fund be allowed or ordered to intervene as well.

Thank you for your consideration in this matter.

Sincerely,

Patrick Whalen.
" Attorney for Petitioner California Attorneys, Administrative Law Judges
and Hearing Officers in State Employment _

Enclosure: Letter from State Board of Equalization Executive Director Ramon Hirsig

Cc: David W. Tyra, Kronick, Moskovitz, Tiedemann & Girard
Will M. Yamada, Personnel Relations Counsel,
Department of Personnel Administration
J. Felix De La Torre and Brooke Pierman, SEIU Local 1000
Rick Chivaro and Ronald Placet
Office of The State Controller
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Gerald James, Professional Engineers in California Government
and California Association of Professional Sc1entlsts

Gregg McLean Adam
Carroll, Burdick & McDonough

~ Ramon Hirsig,Executive Director, State Board of Equahzatlon

Suzanne Ah-Tye, Chief Counsel, State Compensation Insurance Fund

)



PROOF OF SERVICE

I am a citizen of the United States and a resident of the County of Sacramento, California. I am
over the age of eighteen (18) years and not a party to the above-entitled action. My business address is
1725 Capitol Avenue, Sacramento, CA 95814.

On February 4, 2009 I served the following documents:
1. CASE Letter to Judge Marlette

I served the aforementioned document(s) by delivering a true copy of the above documents to the
electronic mail addresses listed below, and by facsimile transmission to the telephone numbers listed

- below, and by placing true and correct copies in sealed envelopes and depositing them with the United
States Postal Service with the postage fully prepaid:

David Tyra ‘ Attorney for Respondent Schwarzenegger
Koinick, Moskovitz, Tiedemann & Girard and Department of Personnel Administration
400 Capitol Mall, 27® Floor

Sacramento, CA 95814

dtyra@kmtg.com

facsimile: (916) 321-4555

Will Yamada, Deputy Counsel Attorney for Respondent Department of
- Chief Counsel Personnel Administration

Department of Personnel Administration
1515 S Street, North Building, Suite 400
Sacramento, CA 95811-7246

willyamada@dpa.ca.gov
facsimile: (916) 323-7423

Rick Chivaro, General Counsel Attorney for Respondent State Controller
State Controller

300 Capitol Mall, Suite 18350

Sacramento, CA 95814

rchivaro@sco.ca.gov
facsimile: (916) 322-1220

Ronald Placet, Chief Counsel Attorney for Respondent State Controller
State Controller

300 Capitol Mall, Suite 18350

Sacramento, CA 95814

rplacet@sco.ca.gov

facsimile: (916) 322-1220

(1



Gerald James

600 J Street, Ste. 445
Sacramento, CA 95814

gjames @blanningandbaker.com
facsimile: (916) 446-0489

Brooke Pierman

1808 14™ Street
Sacramento, CA 95811
bpierman @seiul1000.org
 facsimile: (916) 554-1292

_ J.Felix De La Torre
1808 14™ Street
Sacramento, CA 95811

fdelatorre @seiu1000.org
facsimile: (916) 554-1292

Gregg McLean Adam

Carroll, Burdick & McDonough
44 Montgomery Street, Suite 400
San Francisco, CA 94104

gadam @cbmlaw.com

facsimile: (415) 989-0932

Ramon Hirsig

State Board of Equalization
450 N Street .

PO Box 942879

Sacramento CA 94279-0073
rhirsig@boe.ca.gov
“facsimile: (916) 324-2586

Suzanne Ah-Tye

State Compensation Insurance Fund

1275 Market Street

San Francisco, CA 94013
sah-tye @scif.com
facsimile: (415) 703-7058

Attorney for Petitioner California Association
of Professional Scientists & Professional
Engineers in State Government

Attorney for Petitioner Service Employees
International Union, Local 1000

Attorney for Petitioner Service Emp'loyees
International Union, Local 1000

Attorney for California Correctional Peace
Officer Association

Executive Director, State Board of
Equalization

Chief CounSel, State Compensation Insurance Fund

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct and that this Declaration was executed on February 4, 2009. :

C;p&ez/

Jo Beck
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STATE OF CALIFORNIA

STATE BOARD OF EQUALIZATION
450 N STREET, SACRAMENTO, CALIFORNIA

. . BETTY T. YEE
First District. San Francisco

PO BOX 842879, SACRAMENTO, CALIFORNIA 84273-0073 : BILL LEONARD
916-327-4975 » FAX 916-324-2586 Second Distrct, Ontario/Sacramento
www.boe.ca.gov ’ MICHELLE STEEL

Third District, Rolling Hills Estates

JUDY CHU, Ph.D.
Fourth District, Los Angeles

JOMN CHIANG -

February 3, 2009 State Controller

RAMON J. HIRSIG
Executive Director

The Honorable John Chiang
California State Controller

P. O. Box 94250-5872
Sacramento, CA 94250-5872

Re. State Employee Furlough per Governor's Executive Order S-16-08

Dear Controller Chiang:

As the Executive Director of the Board of Equalization, and at the direction of the Board
Members, | am asking that you take no action to include BOE employees in the furlough
program proposed by the Governor. The Board Members believe that the Executive Order
issued by the Governor lacks the legal or constitutional authority to impose furloughs on BOE as
an independent constitutional entity, or upon its employees.

In order to maximize the state’s fiscal resources, the hard working employees of the BOE will
continue to work to bring in the revenues which fund many programs and operations. We will
however, continue to look for other ways to streamline our budget, while at the same time,
managing its resources to optimize revenue production.

Ramon J. Hirsig
Executive Director

RJH:rar.

cc: Honorable Betty T. Yee, Chairwoman
Honorable Judy Chu, Ph.D., Vice Chair
Honorable Bill Leonard
Honorable Michelle Steel



PROOF OF SERVICE

I am a citizen of the United States and a resident of the County of Sacramento,
California. T am over the age of eighteen (18) years and not a party to the above-entitled
action. My business address is 1725 Capitol Avenue, Sacramento, CA 95814.

On February 5, 2009 I served the following documents:
1. Petition for Writ of Supersedeas and Temporary Stay

I served the aforementioned document(s) by enclosing them in an envelope and
(check one):

_XX_ depositing the sealed envelopes with the United States Postal Service with the
postage fully prepaid.

placing the sealed envelope for collection and mailing following our ordinary
business practices. I am readily familiar with this business’ practice for collecting and
processing correspondence for mailing. On the same day that correspondence is placed
for collection and mailing, it is deposited in the ordinary course of business with the
United States Postal Service in a sealed envelope with postage fully prepaid.

The envelopes were addressed and mailed as follows

David Tyra Attorney for Respondent Schwarzenegger
Kronick, Moskovitz, Tiedemann and Department of Personnel Administration
& Girard

400 Capitol Mall, 27" Floor

Sacramento, CA 95814

dtyra@kmtg.com

Will Yamada, Deputy Counsel Attorney for Respondent Department of
Chief Counsel Personnel Administration

Department of Personnel Administration

1515 S Street, North Building, Suite 400

Sacramento, CA 95811-7246

willyamada@dpa.ca.gov




Rick Chivaro, General Counsel Attorney for Respondent State Controller
State Controller

300 Capitol Mall, Suite 350

Sacramento, CA 95814

rchivaro@sco.ca.gov

Gerald James Attorney for Petitioners California

600 J Street, Ste. 445 Association of Professional Scientists &
Sacramento, CA 95814 Professional Engineers in State

gjames @blanningandbaker.com Government

Brooke Pierman Attorney for Petitioner Service

1808 14™ Street Employees International Union,
Sacramento, CA 95811 Local 1000

bpierman @seiu1000.org

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct and that this Declaration was executed on February 5, 2009

O ek

Jo Beck /




