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Probable cause determination

Arrests without a warrant

Probable cause determination made within 48 hrs of arrest

On‐call magistrate system

County of Riverside v. McLaughlin, 500 US 44

Must be “judicial determination of probable cause”Must be  judicial determination of probable cause  

No “unreasonable delay” after arrest
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Arraignment
PC § 825(a):

 “[T]he defendant shall in all cases be taken before the “[T]he defendant shall in all cases be taken before the 
magistrate without unnecessary delay, and, in any event, 
within 48 hours after his or her arrest, excluding Sundays 
and holidays.”

Next court day if falls on Sunday or holidaysy y y

Arraignment

 Persons on supervision

 People v. Williams 230 CA4th 636

Arrests of parolee

Arraigned within 10 days of arrest

Probable cause hearing within 15 days of arrest

id i h iEvidentiary hearing

Applicable to all persons on supervision?
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The right to bail – the constitution
Bail in non‐capital case is a matter of right

C l C t t I § 12 “ h ll b l d b il b ffi i tCal Const. art I § 12 – “shall be released on bail by sufficient 
sureties”

Ct may consider

Seriousness of the charged offense

l dPrevious criminal record

Probability of appearing in court

Ct has discretion to release on OR

Right to bail – the constitution
 Exceptions (1)

(a) Felony offense with “acts of violence”(a) Felony offense with  acts of violence  

(b) Any felony sexual assault

AND

“Facts are evident or the presumption great,” AND

“Clear and convincing evidence” Clear and convincing evidence

“Substantial likelihood”

“Person’s release would result in great bodily harm to others”
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Right to bail – the constitution

Exceptions (2) p ( )

Any felony offense

“Facts are evident and the presumption great” AND

“Clear and convincing evidence”

Def threatened another with great bodily harmDef threatened another with great bodily harm

“Substantial likelihood” threat will be carried out if released

Right to bail - statute

PC § 1271 “ b d itt d t b il b fPC § 1271 – “may be admitted to bail before 
conviction as a matter of right”
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Setting bail

P i t fi tPrior to first appearance

Per amount specified in warrant

If no warrant, per amount set by schedule 
(unless changed by judge)

AfAfter appearance

As set by a judge

Factors to consider
 Safety of public and victim

Const. art I, § 28(b)(3), (f)(3), PC § 1275(a)

 Safety of victim’s family

Const. art I, § 28(b)(3)

 Seriousness of the offense

Const. art I, §§ 12, 28(f)(3), PC § 1275(a)

 I j t i ti Injury to victim

Threats to victim or witnesses

Use of firearm or deadly weapon

Use or possession of controlled substances
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Factors to consider

 Previous criminal record Previous criminal record

Const. art I, §§ 12, 28(f)(3), PC § 1275(a)

 Probability of def making court appearances

Const. art I, §§ 12, 28(f)(3), PC § 1275(a)

Ties to community – employment, length of residence, 
family status

Whether prior FTA’s

Potential punishment

Changes to bail
Before arraignment

 PC § 1269c

Lower bail or OR

By def, attorney, friend or family 

 PC § 1269c

Higher bail by law enforcement

Schedule insufficient to secure appearance

Necessary to protect victim or family in DV case

Proceed by declaration
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Changes to bail – restrictions
Before arraignment

 Special felonies PC § 1270 1 Special felonies – PC § 1270.1

Most serious or violent felonies

Witness intimidation

Crimes against spouse – batter, rape, corporal injury

P t ti d i l ti if ti th tProtective order violations if active threats

Criminal threats

Stalking

Changes to bail – restrictions
Before arraignment

 Noticed hearing in open courtg p

 Two‐day notice

 Hearing within time for arraignment

 If at arraignment, two‐day notice not required

 If def charged with serious felony

Victim must be given notice

Opportunity to be heard

Notice not based on prior request
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Changes to bail – restrictions
Before arraignment

Court to considerCourt to consider

Record of past appearances

Potential punishment

Danger posed to others

 If change granted

Reasons stated on the record

Address issues of any threats to victim or witnesses

Changes to bail – restrictions
Before arraignment

If l ttiIf lower setting

Finding of unusual circumstances

Not just good appearance record or no new offenses

May grant increase in bail without notice or hearing

Oral or written declaration from police
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Changes to bail
After arraignment

Ct may increase at arraignment PC §§ 985 1273Ct may increase at arraignment – PC §§ 985, 1273

Not necessary to show “good cause” – PC § 1289

Even if def posted bail previously

After arraignment and def posted

Change only with “good cause”

Change of circumstances or newly discovered facts

Changes to bail
After arraignment

A t ti i PC § 1270 2Automatic review – PC § 1270.2

Hearing no later than 5 days from date of 
original order setting bail on complaint

Def may waive right
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Methods of posting bail
Bail bond – PC §§ 1269, 1278

CCorporate surety

Private surety

Two residents or landowners in state

Obtained through licensed agent

Sufficient assets

Affidavit re qualifications

Statutory form

Methods of posting bail

C h d it PC §§ 1269 1295Cash deposit – PC §§ 1269, 1295

Deposited with court or custodial agency

Full amount of setting

Can be check, cashier’s check or money order, as 
h i d bauthorized by ct

Can be credit card for misdemeanor offense, if 
approved by Bd of Supervisors
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Methods of posting bail

Government bonds – PC § 1298

Face amount of setting

Ct may refuse if value less than face value

Equity in real property – PC § 1298

Equity of twice amount of settingEquity of twice amount of setting

Value verified by appraisal and title report

Promissory note secured by deed of trust

Release on own recognizance

Discretionary with court – Const. art 1 §§ 12, 28(f)(3)

Ct must consider 

Safety of victim and victim’s family

Any outstanding felony warrants

Any info in OR rept, if preparedAny info in OR rept, if prepared
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Release on own recognizance

M t b PC § 1270 1 i f i lMust observe PC § 1270.1 re crimes of violence 

Hearing in open court with two‐days’ notice

Notice to victim and opportunity to appear

No release on violent felony if prior FTA on a 
felony – PC § 1319(b)

Release on own recognizance

 Statement of reasons

Not required for non‐violent felony or misdemeanor

If denial – finding that public safety compromised or 
won’t assure appearance – PC § 1270(a)

Is required for violent felony – whether granted or 
denied – PC § 1319(c)

Must be included in court minutes



3/4/2015

13

Release on own recognizance

W itt i t PC § 1318Written promise to appear – PC § 1318

Promise to appear

Obey all conditions

Not leave state without permission of court

Waiver of extradition

Understand consequences of violating conditions

Conditions of release 

Reasonable conditions may be imposed – PC §§ 1269c, 
1318( )(2)1318(a)(2)

Bail or OR

Related to public safety, including, but not limited to future 
appearances

Felony drug offenses – York 9 C4th 1133

Random testing and search and seizure
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Conditions of release  

Mi d d ff Barbarick 168Misdemeanor drug offenses – Barbarick 168 
CA3d 731

Random searches not valid

Cf duty of ct to consider public safety – PC §
1270(a)1270(a)

Practical Considerations in 
Handling Pretrial Matters

Settle Early + Settle Often
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LA Superior Court’s Annual Criminal Filings
 15,000 Felony Informations
 55,000 Felony Complaints
 *60,000 anticipated Prop. 47 petitions will be filed in the 

first year
 300,000 Misdemeanor Complaints
 15,000 non-traffic infractions
 1 300 000 t ffi  i f ti 1,300,000 traffic infractions
 *The Los Angeles District Attorney estimates that there are 

300,000 felony convictions since 1996 eligible for 
reduction under Prop. 47.

Practical Considerations in 
Handling Pretrial Matters
 Structure Pretrial Conferences with the overarching goal of 

early case settlements.  Do not structure programs that 
require you to focus on pre-trial release to the exclusion of 
case dispositions

 Case study in LA - Pretrial Detention Review (PDR) offered 
dditi l (CO S) t  f  it bilit  f l  additional (COMPAS) assessments for suitability of release 

and a supervised release program with drug testing and 
electronic monitoring
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PDR - COMPAS Risk Assessment 
Pilot Project findings:

 1) “the justice system disposes of a large  1) the justice system disposes of a large 
number of cases through the system through 
EDP and triages defendants for pretrial release 
suitability (most EDP cases were settled early on; 
of those that weren’t (7), none were found 
suitable for release during this second-level suitable for release during this second level 
review)
2) while there are areas to continue to 
explore, this particular pilot process was not 
productive”



Practical Considerations in
Handling Pretrial Matters

 Pre trial releases can be accomplished through  Pre-trial releases can be accomplished through 
case resolutions in one of three ways:

 Early Disposition Programs
 Diversion Programs (Prefer Post-Plea)g ( )
 Alternative Sentencing Programs  



3/4/2015

17

EDP Programs
(Early Disposition Programs)

 Collaborative Approach Collaborative Approach
 EDP Court in every Criminal Court in LA
 Pilot Project at the Foltz Courthouse in the Central 

District
 Large Capacity Courtroom and Lock-Upg p y p
 Experienced and motivated bench officer
 Experienced, motivated and reasonable DAs & PDs

EDP PROGRAM ESSENTIALS

 Criteria = Non violent  Non Sex Cases Criteria = Non-violent, Non-Sex Cases
 Foltz Courthouse - Three Day Turn Around - bare 

bones EDP Probation Report
 Disposition Rate = 54% 

or 5,800 felony cases settled at EDP per yeary p y
 No Prelims, No subpoenas for witnesses, No 

motions, Just Dispos
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Statutory Diversion Programs
 Penal Code section 1000, et seq.
 Prop 36 Prop 36
 Drugs, mental health, developmental disabilities,  theft-related
 PC 1001.84 - AB 2124 - First time theft pilot project in Los Angeles 

that does not require the consent of the prosecutor 
 Civil Compromise – Penal Code sections 1377 & 1378

 PRACTICE TIP – AVOID ACCEPTING CASE SETTLEMENTS WITHOUT A GUILTY OR 
NOLO PLEA OR YOU WILL GET STUCK WITH A STALE CASE/TRIAL IF THE 
DEFENDANT FAILS TO SUCCESSFULLY COMPLETE THE TERMS OF THE DISPOSITION 
AGREEMENT.

Ad Hoc DA/CA Diversion Programs

 Typically involves a plea and sentencing is  Typically involves a plea and sentencing is 
continued until successful completion of other 
programs or conditions

 Collaborative Approach by the Parties
 Involves Many Justice Partners – Probation Dept., 

f ff iCounty Mental Health, Dept. of Veterans Affairs, 
Drug & Alcohol Programs, Regional Center, 
Volunteer Centers

 DA / City Attorney office hearings
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Los Angeles Superior Court’s 
Diversion Programs

 Gang Diversion (CURE) Gang Diversion (CURE)
 HALO (Homeless Alternative to Living On the streets)
 City Attorney -Alternative Prosecution Program (APP)
 City Attorney - Prostitution Diversion Program (PDP)
 City Attorney - Administrative Citation Enforcement y y

Program (ACE)
 City Attorney - Neighborhood Justice Program (NJP)

Los Angeles Superior Court’s 
Alternative Sentencing Programs

 Teen Court/SHADES
 Drug court
 Women’s Reentry Court
 Homeless Court 
 Veterans Court  Veterans Court 
 Co-Occurring Disorders
 Third District  Diversion and Alternative Sentencing 

Program


