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Respondent Operating Engineers Local Union Number Three
(“Local Three”) makes this Supplemental Request for Judicial Notice under
California Rules of Court 8.520(g) and 8.252(a), as well as California
Evidence Code §459. Specifically, Local Three moves for judicial notice of
Exhibit 1 attached to the accompanying Declaration of Arthur Krantz in
support of this request. As discussed below, Local Three seeks judicial
notice of an exhibit that is indisputably an appropriate subject of a request
for judicial notice and that is relevant to this action.

Evidence Code Section 459(a) provides that a “reviewing court may
take judicial notice of any matter specified in Section 452.” Evidence Code
Section 452(d) provides that records of “any court of this state” may be
judicially noticed, while Evidence Code Section 452(c) provides that
“[o]fficial acts of the legislative, executive, and judicial departments of the
United States and of any state of the United States” may be judicially
noticed.

Evidence Code Sections 452(c) and 452(d) both provide for judicial
notice of Exhibit 1 to the accompanying declaration. Exhibit 1 is the Clerk’s
Transcript (prepared by the Clerk of Court of the Superior Court of
California, County of Santa Clara), for the appeal in Service Employees
International Union Local 521 v. City of Palo Alto, Sixth District Court of
Appeal Case No. H035006. This document constitutes a record of a
California court, as well as an official act of the judicial branch of a state of
the United States. Evidence Code §§ 452(c) & (d).

Furthermore, Exhibit 1 is relevant because — as explained in Local

Three’s accompanying Supplemental Brief — the documents contained in
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Exhibit 1 shed light on the two issues that lie at crux of the instant case: (i)
the extent to which a city can successfully file an unfair practice charge and
accompanying request for injunctive relief with the Public Employment
Relations Board (“PERB”), alleging that “essential” employees are illegally
threatening to strike and must be enjoined from striking; and (ii) the extent
to which it is within PERB’s duties and capabilities to consider such a
charge and act upon it as necessary.

CONCLUSION

For the foregoing reasons, Respondent Local Three respectfully
requests that the Court take judicial notice of Exhibit 1 to the accompanying
Declaration of Arthur Krantz.

Dated: March [ [, 20010
Respectfully submitted,

LEONARD CARDER, LLP

By: A/\’b('/ ;%

Arthur Krantz °

Attorneys for Respondent
Operating Engineers Local Union
Number Three



PROOF OF SERVICE

I am employed in Alameda County, California. I am over the age of eighteen (18) years
and not a party to the within action. My business address is 1330 Broadway, Suite 1450,
Oakland, CA 94612. On March 11, 2010, I served copies of the within:

SUPPLEMENTAL REQUEST FOR JUDICIAL NOTICE BY RESPONDENT
OPERATING ENGINEERS LOCAL UNION NO. 3

X BY U.S. MAIL: I caused such envelope to be deposited in the mail at Oakland,
California, addressed to the addressee(s) designated on the attachment hereto and
sent via first class mail to each individual listed below:

Jonathan Weissglass & Linda Lye

Altshuler, Berzon, Nussbaum, Rubin &

Demain
177 Post Street, Suite 300
San Francisco, CA 94108

Jennifer B. Henning

California State Association of Counties

1100 K Street, Suite 101
Sacramento, CA 95814-3941

Honorable Kevin Murphy

Santa Clara County Superior Court
191 North First Street

San Jose, CA 95113

Mary Maloney Roberts

William L Kasley

Rebecca N. Ceniceros
Administrative Office of the Courts
Office of the General Counsel

455 Golden Gate Avenue

San Francisco, CA 94102

Jeffrey Sloan

Ivan Delventhal

Renne Sloan Holtzman

Sakai LLP

350 Sansome Street, Suite 300
San Francisco, CA 94104

Richard Doyle, George Rios, Robert Fabela, Sr.
and Suzanne Hutchins

Office of the San Jose City Attorney

200 East Santa Clara Street

San Jose, CA 95113

Tami Bogert, General Counsel
Wendi Ross

Deputy General Counsel

Public Employment Relations Board
1031 18" Street

Sacramento, CA 95814-4174

Michael J. Yerly, Clerk of the Court
Sixth Appellate district

333 West Santa Clara Street, Suite 1060
San Jose, CA 95113

Priscilla S. Winslow

Joseph R. Colton

California Teachers Association
1705 Murchison Drive
Burlingame, CA 94010

Michael R. Clancy, Chief Counsel
Arnie R. Braafladt, Deputy Chief
California State Employees Association
2045 Lundy Avenue

San Jose, CA 95131



Michael Aguirre, City Attorney
Alan Hersh, Deputy City Attorney
City of San Diego

1200 3 Avenue #1620

San Diego, CA 92101

In addition, I caused to be filed by hand delivery an original and eight copies of the
aforementioned document, addressed as follows:

California Supreme Court

350 McAllister Street, Room 1295

San Francisco, CA 94102

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed at Oakland, California, on March 11, 2010

fuidlle Staven

Daniella Brower

-

PROOF OF SERVICE
SUPPLEMENTAL REQUEST FOR JUDICIAL NOTICE BY RESPONDENT
OPERATING ENGINEERS LOCAL UNION NO. 3
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I, Arthur Krantz, hereby declare as follows:

1. I am an attorney at Leonard Carder, LLP, which represents
Respondent Operating Engineers Local Union Number Three in this action.

2. Attached hereto as Exhibit 1 is a true and correct copy of the
Clerk’s Transcript prepared by the Clerk of Court of the Superior Court of
California, County of Santa Clara, for the appeal in Public Employment
Relations Board v. Service Employees International Union Local 521, Sixth
District Court of Appeal Case No. H035006. I obtained a copy of this
document by requesting it from counsel for one of the parties, the Public
Employment Relations Board.

I declare under penalty of perjury under the laws of the United States
and the State of California that the foregoing is true and correct to the best
of my knowledge.

Executed at Oakland, California, this j_’ﬂday of March 2010.

Ak V>

Arthur Krantz /
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TAMI R. BOGERT, Bar No. 206561 s

General Counsel

WENDI L. ROSS, Bar No. 141030

Deputy General Counsel

LA Z.DAVIS, Bar No. 196494
Regional Attorney

KATHARINE M. NYMAN, Bar No. 249067
Regional Attomey

PUBLIC EMPLOYMENT RELATIONS BOARD
1031 18th Street

Sacramento, California 95811-4124
Telephone: (916) 322-3198

Facsimile: (916) 327-6377

Attomeys for State of California, Public Employment Relations Board

ch

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNI
COUNTY OF SANTA CLARA

PUBLIC EMPLOYMENT RELATIONS BOARD,
Plaintiff,
v.

SERVICE EMPLOYEES INTERNATIONAL
UNION LOCAL 521,

Defendant.

-1-

Application for TRO and OSC Re Preliminary Injunction

Case No.

EX PARTE APPLICATION OF
PLAINTIFF PUBLIC
EMPLOYMENT RELATIONS
BOARD FOR:

1. Temporary Restraining Order;
2. Order'to Show Cause Re
Preliminary Injunction

[Code Civ. Proc., §§ 526-27, Civ.
Code, §3439.07)

Date: September 23, 2009

Time: To Be Determined
Dept. To Be Determined

Exempt from Fees
(Gov. Code, § 6103.)

1
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1. Plaintiff Public Employment Relations Board hereby applies to this Court for a
temporary restraining order and order to show cause re preliminary injunction against Service
Employees International Union Local 521 as follows pending further order from this Court:

a. from callihg, engaging in, continuing, sanctioning, inducing, aiding, enticing,
encouraging, abetting, or assisting cerfain General Unit employees—specifically but not limited to
those employed in the classifications identified in Exhibit “A” (“essential employees”)—from '
engaging in any strike, walkout, slowdown, or work stoppage of any nature against the City of Palo
Alto during their working hours on or about September 24, 2009.

b. from continuing in effect or refusing to rescind any strike, walkout, slowdown, or
work stoppage, notice, call, order, or sanction heretofore issued by Defendant to or involving
“essential employees” with respect to the anticipated General Unit strike, walkout, slowdown, or
work stoppage on or about September 24, 2009.

2. As the accompanying declarations attached to and incorporated by reference to the
Declaration of Laura Z. Davis n;ﬂecl, the City of Palo Alto will face irreparable harm if Plaintiff
does not obtain the relief it seeks. This Court must be given the opportunity to determne whether
the absence of services provided by the City’s essential employees (see Exhibit “A”) will cause an
imminent threat to public health or safety.

3. Plaintiff seeks to preserve the status quo pending a hearing or trial on a preliminary
injunction. V

4. This application is made pursuant to Code of Civil Procedure sections 526 and 527 and
Civil Code section 3439.07 on the grounds that the City of Palo Alte will suffer great and irreparable
injury if injunctive relief is not obtained prior to hearing or trial.

5. This application is based on this application, the accompanying Complaint, Declaration of]
Laura Z. Davis, Memorandum of Points and Autborities, and all pleadings, papers, and evidence as
will be submitted in connection with the application and hearing on the order to show cause re
preliminary injunction.

"
"
2
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Application for TRO and OSC Re Preliminary Injunction
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Dated: September 22, 2009

Respectfully submitted,

TAMI R. BOGERT, General Counsel
WENDI L. ROSS, Deputy. General Counsel

APRA Z.DAVIS

Attorneys for Plaintiff
Public Employment Relations Board

3- 3

Apphication for TRO and OSC Re Preliminary Injunction
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Exhibit “A”

» Test the City’s drinking water and wastewater discharge to ensure
safety and that federal and state regulations are met.

Conduct approximately 14, 000 tests per year and approximately 40
tests per day.

Senior Chemists

Test the City’s drinking water and wastewater discharge to ensure
safety and that federal and state regulations are met.

Conduct approximately 14, 000 tests per year and approximately 40
tests per day.

Roberts Decl.
(09/15/09) § 10.

Roberts Decl.
(09/15/09) % 10.

Electricians

Electrician Leads

Maintenance
Mechanics

Maintain electrical components, power distribution, power control,
and instrumentation used to safefy and effectively operate and
monitor the City’s Plan and its stormwater systems.

Maintain electrical systems in a state of operational readiness 1o
ensure effective treatment of sewage, sludge, stormwalter, and air
emissions in compliance with the Plant’s permits.

Repair specialized wastewater treatment system equipment, and
have significant institutional knowledge about the equipment.

Maintain electrical components, power distribution, power control,
and instrumentation used to safely and effectively operate and
monitor the City’s Plan and its stormwater systems.

Maintain electrical systems in a state of operational readiness to
ensure effective reatment of sewage, sludge, stormwater, and air
emissions in compliance with the Plant’s permits.

Repair specialized wastewater treatment system equipment, and
have significant institutional knowledge about the equipment.

.

Roberts Dec),
(09/15/09) 19 14,
16.

Roberts Dec).
(09/15/09) 11 14,
16.

Maintain equipment such as pumps, pipes, compressors, and
wastewater pollution control equipment used to operate the Palo
Alto Regional Water Quality Control Plant.

Maintain the equipment in a state of operational readiness to ensure
effective treatment of sewage, sludge, and air emissions in
compliance with the Palo Aho Regional Water Quality Control
Plant’s permits.

Repair spectalized wastewater treaunent system equipment, and
have significant institutional knowledge about the cquipment.

L]

— S S

Roberts Decl.
(09/15/09) 91 15,
16.

Senior Mechanics

Maintain equipment such as pumps, pipes, compressors, and
wastewater pollution control equipment used to operate the Plant.
Maintain the equipment in a siate of operational readiness to ensure
effective treatment of sewage, sludge, and air emissions in
compliance with the Plant’s permits.

Repair specialized wastewater treatment system equipment, and
have significant institutional knowledge about the equipment.

Roberts Decl.
(09/15/09) §9 15,
16.

Exhibit A

Page } of 6
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Senior Water
Quality Control
Operator

» Requires Grade 111 certification from the State Water Resources
Control Board.

» Recognize when emergency corrective repairs or actions are

necessary.

Operating complex wastewater treatment.and/or water reclamation

plants, and must be able to recognize unusual, inefficient or

dangerous operating conditions.

Roberts Decl.
(09/15/09) § 5.

Water Quality
Control Operator
Iis

Requires Grade 11 certification from the State Water Resources
Contro] Board.

Operates complex wastewater treatment and/or water reclamation
systems with the Senior Water Quality Controt Operator and must
be able to recognize unusual, inefficient or dangerous operating
conditions.

Operates the Palo Alto Regional Water Quality Control Plant’s
sewage sludge incinerator.

Take required water samples for quality analysis and quality contro)
of the water.

Perform preventative maintenance on machinery operating 24 hours
a day, 7 days a week.

Respond to emergency sitvations in the event of an earthquake, spill,
or other event.

.

.

.

.

Roberts Decl.
(09/15/09) 9 6.

—

Heavy Equipment
Operators

Maintains the City’s compost program.

Operate equipment used to turn the compost.

Specially trained in the proper technigues for monitoring compost
temperatures as required by the City’s Jandfill permit.

.

Roberts Dec).
(09/15/09) § 27.

I

Landfiit Technician

Environmental
Specialist

.

Responsible for inspecting, monitoring, reporting on, and repairing
landfill gas extraction and leachate collection.

.

Responsible for the management of hazardous wastes, which
consists of the containment, movement, proper storage, inspection
and fabeling of hazardous wastes.

Provides critical coverage for all of the City’s hazardous materials
spill response plans.

Listed as the emergency response coordinator with the landfill’s
emergency response and contingency plan.

The Fire Department’s primary environmental contaci for the
1andfill’s hazardous materials business plan.

The second emergency contact for the City’s Utility Control
response system and the Public Works Operations Spills and
Release Emergency Procedures.

.

.

L]

Roberts Decl.
(09/15/09) § 20.

Robe7rs Decl.
(09/15/09) § 23.

Exhibit A

Page 2 of 6
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Public Safety
Dispatcher

Dispatch emergency personnel and equipment in response fo cails
from the public and other agencies for police services, fire
department services, ambulances, medical emergencies, utility,
public works (water, gas, electric), and animal services.

Has significant and intensive training by the City on public safety
dispatching,.

Have certification from the Police Officers Standards and Training.
Have extensive knowledge of police and fire codes, the ability to
operate special communication systems, the ability to receive and
transmit information related to emergency calls by operating
communication consoles, two-way radios, telephones, a computer-
aided dispatch system, fire alarm and intrusion alarm equipment,
and a number of other public safety systems. Have knowledge of
how to search the California Law Enforcement Telecommunication
System and transmit that information to police officers in the field
when necessary.

Bums Decl.
(09/15/09) 144, 5

Chiefl Public Safety
Dispatcher

Animal Control
Officer

Exhibit A

Dispatch emergency personnel and equipment in response to calls
from the public and other agencies for police services, fire
department services, ambulances, medical emergencies, utility,
public works (water, gas, electric), and animal services.

Has significant and intensive training by the City on public safety
dispatching.

Have certification from the Police Officers Standards and Training.
Have extensive knowledge of police and fire codes, the ability to
operate special communication systems, the ability to receive and
transmit information related to emergency calls by operating
communication consoles, two-way radios, telephones, a computer-
aided dispatch system, fire alarm and intrusion alarm equipment,
and a number of other public safety systems. Have knowledge of
how to search the California Law Enforcement Telecommunication
System and transmit that information to police officers in the field
when necessary.

Responds to calls for animal contro} services within the Ciry, and for
the contact cities of Mountain View, Los Altos, and Los Altos Hills.
Respond to calls regarding sick, injured, or aggressive domestic

Bumns Decl.
(09/15/09) 994, 5

: Bumns Decl.
animals and transport them for care and treatment. (09/15/09) 13 8, 9
Respond to and investigate calls regarding animal bite incidents, 10. o
capture and impound biling animals so that they can be quarantined
ang tested for rabies and olber contagious diseases.

Receive specialized training to do above functions.
Page 30l 6

7



Installer/Repair
Leads

Installer/Repairers

» Emergency system repairs on sewer backups, cleaning contaminated
spills, controlling and repairing gas leaks, welding on gas mains and
services, repairing electrical outages on the transmission/distribution
system, monitoring substations, replacing traffic signals, repairing
street light outages, and restoring water services after interruptions.
Certified to work on the gas system through the Operator
Qualification training necessary 1o meet the requirements set by the
Federa) Department of Transportation.

Fong Dec!
(09/15/09), 91 5, 7.

Emergency system repairs on sewer backups, cleaning contaminated
spills, controlling and repairing gas leaks, welding on gas mains and
services, repairing electrical outages on the transmission/distribution
system, monitoring substations, replacing traffic signals, repairing
street light outages, and restoring water services after interruptions.
Certified to work on the gas system through the Operator
Qualification training necessary to meet the requirements set by the
Federal Department of Transportation.

Maintenance
Mechanics

Emergency system repairs on sewer backups, cleaning contaminated
spills, controlling and repairing gas Jeaks, welding on gas mains and
services, repairing electrical outages on the transmission/distribution
system, monitoring substations, replacing traffic signals, repairing
street light outages, and restoring water services afier interruptions.
Certified to work on the gas system through the Operator
Qualification training necessary to meet the reguirements set by the
Federal Department of Transportation.

Fong Decl
(09/15/09), 9§ 5, 7.

Fong Decl
(09/15/09), 115, 7.

Linepersons

Linepersons Leads

Emergency system repairs on sewer backups, cleaning contaminated
spills, controlling and repairing gas leaks, welding on gas mains and
services, repairing electrical outages on the transmission/distribution
system, monitoring substations, replacing traffic signals, repairing
street light outages, and restoring water services after interruptions.
Safely operate utility services,

Provide daily maintenance of overhead and underground elecirical
equipment.

Make safe and repair the City’s electrical equipment when outages
occur.

Fong Decl
(09/15/09), 19 5. 8.

Emergency system repairs on sewer backups, cleaning contaminated
spills, controlling and repairing gas leaks, welding on gas mains and

services, repairing electrical outages on the transmission/distribution’

system, monitoring substations, replacing traffic signals, repairing

street light outages, and restoring water services after interruptions.
Safely operate uti}ity services.

Provide daily maintenance of overhead and underground electrical

equipment.

Make safe and repair the City’s electrical equipment when outages
occur.

Fong Dec)
(09/15/09), 91 5, 8.

Page 4 of 6
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Electrician Leads

» Emergency system repairs on sewer backups, cleaning contaminated
spills, controlling and repairing gas Jeaks, welding on gas mains and
services, repairing electrical outages on the transmission/distribution
system, monitoring substations, replacing traffic signals, repairing
street light outages, and restoring water services afier interruptions.
Maintain power distribution substantiations and repair electrical and
mechanical components.

Electrician Leads

Emergency system repairs on sewer backups, cleaning contaminated
spills, controlling and repairing gas leaks, welding on gas mains and
services, repairing electrical outages on the transmission/distribution
system, monitoring substations, replacing traffic signals, repairing
street light outages, and restoring water services after interruptions.
Maintain power distribution substantiations and repair electrical and
mechanical components.

Heavy Equipment
Operators

Water Systems
Operators

Emergency system repairs on sewer backups, cleaning contaminated-
spills, controlling and repairing gas leaks, welding on gas mains and
services, repairing electrical outages ori'the transmission/distribution
systern, monitoring substations, replacing traffic signals, repairing
street light outages, and restoring water services after interruptions.
Operate heavy equipment around the gas system.

Fong Decl
{09/15/09), 1 5. 9-

Fong Decl
(09/15/09), 11 5, 9.

I

Fong Decl
(09/15/09), 91 5,
10.

Emergency systemn repairs on sewer backups, cleaning contaminated
spills, controlling and repairing gas leaks, welding on gas mains and
services, repairing electrical outages on the transmission/distribution
system, monitoring substations, replacing traffic signals, repairing
street light outages, and restoring water services after interruptions.
Ensure safety of the drinking water by daily sampling and
monitoring of the water systems.

Fietd Service
Persons

Emergency system repairs on sewer backups, cleaning contaminated
spills, controiling and repairing gas leaks, welding on gas mains and
scrvices, repairing electrical outages on the transmission/distribution
system, monitoring substations, replacing traffic signals, repairing
street light outages, and restoring water services after interruptions.
First responders to emergency calls for gas, water, wastewater and
electric problems or concerns.

Must meet qualification requirements set by the Department of
Transportation.

Utility System
Operatar/
Dispatcher

Receives calls conceming emergencies refated to the public utilities
and ensures staff is deployed to respond to emergencies.

Must be familiar with the City’s electrical Transmission and
Distribution system in order to safely operate the Supervisory
Control and Data Acquisition system and direct erergencies crews
in a safe, reliable manner to restore power.

Exhibn A

Fong Dec)
(09/15/09), 9% 5,
11

Fong Decl
(09/15/09), 11 5.
12.

Fong Deci
(09/15/09), 1 13.

Page S of 6
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Senior Ranger

Producer of the
Science Programs
(“Zoo Keeper™)

¢ Patrols and responds to emergency calls and assists in emergency
response and wildlife/resource management activities in the City’s
Open Space lands.

Perform patrol duties to provide park and open space visitor
assistance and to assure compliance with park rules and regulations.
Issuing citations related to Municipal Code violations concerning
city parks and open space lands, responding to citizen complaints,
conflict resolution, and writing incident reports.

Trained and auvthorized in the use of firearms for emergency wildlife
capture, control, protection or human destruction.

Provide first response emergency services within established
response areas including responding to vehicle accidents,
administering emergency medical first aid, providing water and
marsh rescue, and fighting wildland fires.

Must be certified in emergency response first aid and professional
rescuer CPR.

*

Betts Decl.
(09/15/09) { 4.

Ensures the proper feeding, handling and care of over 250
specimens and 40 species of invertebrates, reptiles, birds and
mammals at the Zoo.

One specimen s a federally protected, endangered species.
Critical daily care including preparing and serving diets, providing
clean drinking water, washing facilities to prevent disease, shifting
animals from bedroom facifities to outdoor areas, and conducting
veterinary care to treat disease ~ incjuding potential zoonotic disease
that are a threat to human health.

Ensures public safery by monitoring to ensure that if visitors are in
the zoo area, they are safely away from dangerous animals.

Exhibit A

Inspector Field
Services

Inspects all 36 community playgrounds within the City on a weekly
basis, as required by California State Health and Safety Code
Section 15725-15750, which mandates the inspection and systematic
maintenance of public playground and recreational facilities.
Responsible for closing down playgrounds and picnic areas that are
deemed unsafe and in need of repair.

Betts Decl.
(09/15/09) { 8.

Betts Decl.
(09/15/09) g 11.

Page 6 of 6
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TAMI R. BOGERT, Bar No. 206561

General Counsel

WENDI L. ROSS, Bar No. 141030

Deputy General Counsel

LAURA Z. DAVIS, Bar No. 196494

Regional Attorney

KATHARNIE M. NYMAN, Bar No. 249067

Regional Attorney

PUBLIC EMPLOYMENT RELATIONS BOARD

1031 18th Street

?_a(l:ramemo, California 958114174 -
elephone: (916)322-3198 ..

Facsimile: (916)327-6377 - . Rosales

Attorneys for State of California, Public Employment Relations Board

COUNTY OF SANTA CLARA

ues

PUBLIC EMPLOYMENT RELATIONS BOARD, c
ase No. .
Plaintiff, 1090V153{}8g
V.
COMPLAINT FOR INJUNCTIVE
SERVICE EMPLOYEES INTERNATIONAL RELIEF; SUPPORTING
UNION Local 521, DECLARATIONS
Defendant.
Date:  September 23, 2009
Time: To Be Determined
— Dept. To Be Determined

Exempt from Fees
(Gov. Code, § 6103)

Complaint for Injunctive Relief
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1. Plaintiff, the Public Employment Relations Board (Board or PERB), is now and at ail
times mentioned herein has been an administrative agency created by Government Code section
3541 for the purpose of, inter alia, promoting the development of harmonious and cooperative labor
relations between California’s public-sector employers and their employees. This includes
California’s local-government employers and their employees. (Gov. Code, § 3500 et seq.)

2. PERB has the power to petition the superior court for injunciive relief upon issuance of a
complaint charging that an employee organization or employer has engaged or is engaging in an
unfair practice, pursuant to Government Code sections 3541.3. (See also Gov. Code, § 3509, subd.
(a); California Code of Regulations, title 8, § 32450 et seq.)

3. As a public agency, PERB is not required to file a2 bond or undertaking (California Code
of Civil Procedure section 529, subdivision (b)(3)) when requesting injunctive relief.

4. As a public agency, PERB is not required to pay a filing fee. (Gov. Code, § 6103.)

5. Defendant, the Service Employees International Union Local 521 (SEIU), is and at al]
times mentioned herein has been an employee organization in the State of California within the
meaning of Government Code section 3501, subdivision (a). SEIU is the recognized representative
within the meaning of Government Code section 3501, subdivision (b) of employees in the City of
Palo Alto’s (City) General Bargaining Unit (General Unit.) SEIU operates offices at various
locations in California, including in San Jose, San Carlos, Santa Cruz, Salinas, Fresno, B'akersﬁe]d,
Visalia, and Watsonville. '

6. The City is and at all times mentioned herein has been a public agency in the State of
Califomnia within the meaning of Government Code section 3501, subdivision (c) and the employer
of an appropriate unit of employees, including employees in the General Unit represented by SETU.
The City is and at all times mentioned herein has been operating its own Gas, Water, and Electric
Utilities, its own Regional Water Quality Control Plant, and its own Police and Fire Depariments;
the City services its residents as well as surrounding communities including Stanford University,
Mountain View, Los Ahos, Los Allos Hills, and the East Palo Alto Sanitary District.

7. SEIU and the City were parties to a memorandum of agreement (MOA) for the General

Unit; said MOA expired on June 30, 2009. SEIU and the City cormmnenced negotiations for a

2-
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successor MOA in May 2009.

8. Government Code section 3505 requires Jocal-government émployers and employee
organizations to meet and negotiate in good faith. Tt is an unfair labor practice for an employee
organization to fail or refuse to bargain in good faith under Government Code section 3505.

9. On or about September 15, 2009, the City requested PERB to petition the superior court
for an injunction pursuant to Government Code sections 3541.3, 3509, subdivision (a) and CalifomiaL
Code of Regulations, title 8, section 32450 et seq. to prohibit a strike or work stoppage by City
employees. _

10. The City provided PERB with numerous declarations in support of its request
demonstrating that the absence of the “essential” employees in the General Unit will effectively
disrupt the City’s ability to provide critical services, particularly relative to public-safety dispatch,
wastewater-quality control, and landfill and hazardous-waste management, thereby placing the
public’s health and safety at risk of substantial and irreparable harm. (Declaration of Laura Z.
Davis (Decl. L. Davis).)

11. SEIU’s conduct 1s an attempt to improve its position at the bargaining table and pressure
the City to make concessions relative to economic benefits for bargaining-unit members. (Decl. L,
Davis.)

12. Said work stoppage conceivably damages the prospect of success in the collective-
bargaining process. {Decl. L. Davis.)

13. The City’s declarations attest to a threat of substantial and irreparable injury if said work
stoppage is not enjoined. (Decl. L. Davis.)

14. The instant request for injunctive relief is filed by direction of the Board. (Decl. L.
Davis.)

15. PERB has reasonable cause to believe that an unfair labor practice has been committed
because, under the facts of this case, SEIU’s conduct during negotiations with the City—including
but not limited to declaring on or about August 3, 2009 a deadline for negotiations of September 15,
2009 and threatening to strike in the absence of an agreement by that date; taking a strike-

authorization vote on or about August 27, 2009; organizing, sanctioning, condoning, encouraging,

3-
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enticing, and/or causing General Unit employees to participate in a “sick out” on or about September
8, 2009; organizing, sanctioning, condoning, encouraging, enticing, and/or causing General Unit
employees to participate in a “walk out” on or about September 10, 2009; and/or stating on or

about September 19, 2009 that it was planning a strike or work stoppage on September 24,
2009—constitutes evidence of bad-faith bargaining and an unlawful pressure tactic in the parties’
negotiations.

16. PERB has reasonable cause to believe that an unfair labor practice has been commitied
because, under the facts of this case, SEIU’s conduct of organizing, sanctioning, condoning,
encouraging, enticing, and/or causing essential personnel in the General Unit to withhold their
services during the anticipated strike or work stoppage constitutes an unlawtul pressure tactic in the
parties’ negotiations.

17. Injunctive relief is just and proper because unless said strike or work stoppage is
properly enjoined, PERB will be unable to award an effective final remedy and public policy will be
thwarled; no adequate remedy at law exists here as damages are inadequate; and said strike or work
stoppage could cause great and ireparable damage to the public’s health or safety and to the parties’
negotiations process.

18. Before filing this instant request for injunctive relief, PERB nottied SEIU’s counsel,
Vincent Harrington, before 10:00 a.m. on September 22, 2009 that PERB intended to scek injunctive
relief from this Court on September 23, 2009. This notification was provided by message
(voicemail) to Mr. Harringtion via his office telephone ((310) 337-1001). PERB addionally
transmitted this information to Mr. Harrington via facsimile ((510) 337-1023) and electronic mail
(vharrington@unibncounsel.nel) on the moming\ of September 22, 2009. PERB also transmitted a
copy of this Complaint, PERB’s Points and Authorities, PERB’s Order to Show Cause, and
Supporting Declarations via electronic mail to Mr. Harrington during the afternoon of September 22,
2009.

WHEREFORE., Plaintiff prays for judgment as follows:

1. That Defendant SENU, its agents, employees, representatives, officers, organizers,

committee persons, stewards, members, and all corporations, unincorporated associations, and

-4-
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natural persons acting in concert and participation with any of them, until a hearing or trial on a
preliminary injunction, be enjoined and restrained;

a. from calling, engaging in, continuing, sanctioning, inducing, aiding, enticing,
encouraging, abetting, or assisting certain General Unit employees—specifically but not limited to
those employed in the classifications identified in Exhibit “A” (“essential employees”}—{from
engaging in any strike, walkout, slowdown, or work stoppage of any nature against the City of Palo
Alto during their working hours on or about September 24, 2009;

b. from continuing in effect or refusing to rescind any strike, waikout, slowdown, or
work stoppage, notice, call, order, or sanction heretofore issued by Defendant to or involving
“essential employees” with respect to the anticipated General Unit strike or work stoppage on or
about September 24, 2009.

2. That Defendant and its agents, employees, representatives, officers, organizers, committee
persons, stewards, members, and all corporations, unincorporated associations, and natural persons
acting in concert and participation with any of them, until a hearing or trial on a preliminary
injunction, be enjoined and restrained from doing or attempting to do, directly or indirectly, by any
means, method or device whatsoever, any of the acts enjoined in paragraph 1 hercof and each
subdivision thereof during the duration of this action.

3. That a Temporary Restraining Order be granted, enjoining and restraining SEIU, its
agents, employees, representatives, officers, organizers, committee persons, stewards, and members,
and all persons acting in concert with them or any of them, until the hearing upon an Order to Show
Cause, from doing or causing or permitting 1o be done any of the acts complained of in paragraph 1
of this prayer.

4. That upon the hearing of said Order to Show Cause, a Preliminary Injunction be granted
herein restraining SEIU and its agents, employees, representatives, officers, organizers, committee
persons, stewards, and members, and all persons acting in concert with them or any of them, from
doing or causing or permitting to be done any of the acts or things prayed in paragraph 1 of this
praver to be enjoined and restrained.

5. For its cost of suit herein incurred.

-5
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6. For such other and further relief as may be just and proper.

Dated: September 22, 2009
Respectfully submitted,

Z.DAVIS

tiorneys for Plaintiff
ublic Employment Relations Board

Complaint for Injunctive Relief
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TAMIR. BOGERT, Bar No. 206561

General Counsel

WENDI L. ROSS, BarNo. 141030

Deputy General Counsel

LAURA Z. DAVIS, Bar No. 196494
Regional Attomey

KATHARINE M. NYMAN, Bar No. 249067
Regional Attorney

PUBLIC EMPLOYMENT RELATIONS BOARD
1031 18th Street

Sacramento, California 95811-4124
Telephone: (916) 322-3198

Facsimile: (916) 327-6377
- 0
Attorneys for State of California, Pubfic Employment Relations Board g
IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
COUNTY OF SANTA CLARA
PUBLIC EMPLOYMENT RELATIONS BOARD,
CaseNo. 109CV153088
Plaintiff, -
V.
DECLARATION OF
SERVICE EMPLOYEES INTERNATIONAL LAURA Z. DAVIS
UNION LOCAL 521,
Defendant.
Date: September 23, 2009
Time: To Be Determined
Dept. To Be Determined

Exempt from Fees
{(Gov. Code, § 6103)

I, LAURA Z. DAVIS, declare:
1. 1am aRegional Attorney employéd by and at the Public Employment Relations Board
(PERB or Board). My job duties include investigating unfair practice charges and requests for
injur;clivc relief filed with PERB. 1 was assigned to the instant matter by PERB’s General Counsel.
2. On or about September 15, 2009, the City of Palo Alto (City) filed with PERB an unfair
practice charge, alleging that the Service Employees International Union Local 521 (SEIU) violated

the Meyers-Milias-Brown (MMBA) (Government Code section 3500 et seq.) by engaging in bad-

-1-
DECLARATION OF LAURA Z. Davis
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faith negotiations, namely before the parties reached impasse, by taking a strike \}ote, organizing
and/or condoning an employee “sick out,” organizing and/or condoning an employee “walk out,”
arbitrarily setting a deadline for the parties to reach an agreement and threatening a strike in the
absence of agreement on that date, and refusing to agree to exempt certain positions from any strike
as “essential” to public health or safety. (PERB Case No. SF-CO-210-M.)

3. On or about Sep(erﬁber 15, 2009, the City filed with PERB a request for injunctive relief in
conjunction with SF-CO-210-M to enjoin a strike or work stoppage by SEIU of employees in the
City’s General Bargaining Unit (General Unit). (Injunctive Relief Request No. 576.)

4. On September 22,2009, the Board granted Injunctive Relief Request No. 576 with regard
to the essential employees in the General Unit. (Attachment A to this declaration.)

5. On September 22, 2009, PERB’s Office of the General Counsel issued a
complaint in SF-CO-210-M. (Atlachment B to this declaration.) The complaint in SF-CO-210-M
alleges in part that SEIU failed/refused to meet and confer in good faith with the City by organizing,
condoning, enticing, encouraging, and/or causing members of the General Unit “who work in
critical public health and safety positions™ to withdraw their services andfor by threatening o
withdraw the services of General Unit members “who work in critical public health and safety
positions.™

6. During PERB’s investigation of the City’s request for injunctive relief, the City filed with
PERB declarations and other documents in support of its request for injunctive relief.

7. Anached hcrélo and incorporated herein is the declaration of Dennis Burns dated
September 15, 2009 and supplemental declaration of Dennis Bums dated September 17, 2009.
(Attachment C to this declaration )

8. Attached hereto and incorporated herein is the declaration of Glenn Roberts dated
September 15, 2009 and supplemental declaration of Glenn Roberts dated September 18, 2009.
(Aniachment D to this declaration.)

9. Attached hereto and incorporated herein is the declaration of Greg Betts dated September

15, 2009 and supplemental declaration of Greg Betts dated September 17, 2009. {Attachment E 1o this

2.
g
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declaration.)

10. Attached hereto and incorporated herein is the declaration of Sandra Blanch dated
September 15, 2009, further declaration of Sandra Blanch dated September 16, 2009, and third
declaration of Sandra Blanch dated September 18, 2009. (Attachment F to this declaration.)

11. Attached hereto and incorporated herein is the declaration of Valerie Fong dated Septe:mbexJ
15, 2009 and supplemental declaration of Valerie Fong dated September 17,2009. (Attachment G 1o
this declaration.)

12. Attached hereto and incorporated herein is the declaration of Darrell Murray dated
September 17, 2009. (Attachment H 1o this declaration.)

13. Attached hereto and incorporated herein is the declaration of Rene Eyerly dated September
17,2009. (Attachment I to this declaration.)

14. Attached hereto and incorporated herein is the declaration of Russell Carlsen dated
September 21, 2009. (Attachment ] to this declaration.)

15. On September 22, 2009, PERB notified SEiU’s counsel (Vincent Harrington) in this
matter that PERB intended to seek injunctive relief and appear on September 23, 2009 before the
Santa Clara County Superior Court. This notification was provided before 10:00 a.m. on September
22,2009 by voice message from me on Mr. Harrington’s office telephone ((510) 337-1001). PERB
additionally transmitted this information to Mr. Harrington by facsimile ((510-337-1023) and
electronic mail (vharrington@unioncounsel.net) on September 22, 2009. (Attachment K to this
declaration.) Mr. Harrington informed PERB the same day that he would oppose this matter.

I declare under the penalty of perjury that the foregoing is true and correct and that this

document was executed on the 22nd day of September 2009, in Sacramento, California.

By

. DAVIS
gional Attorney
BLIC EMPLOYMENT RELATIONS BOARD

-3-
DECLARATION OF LAURA Z. DAVIS
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STATE OF CALIFORNJA FARNOLD SCHWARZENEGGER, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Office of the Genera) Counse)
1031 ) 8th Street
Sacramento, CA 95811-4)24
Telephone: (916) 322-3198
Fax: (916) 327-6377

VIA FACSIMILE, U.S. MAIL, AND E-MAIL
September 22, 2009

Gary M. Baum, City Attorney

Melissa C. Tronquet, Deputy City Attorney
City of Palo Alto

250 Hamilton Avenue, 8th Floor

Palo Alto, CA 94301

Adrianna E. Guzman, Attorney
Liebert, Cassidy & Whitmore
153 Townsend Street, Suite 520
San Francisco, CA 94107

Vincent Harrington, Jr., Attormey
Weinberg, Roger & Rosenfeld

1001 Marina Village Parkway, Suite 200
Alameda, CA 94501

Re:  City of Palo Alto v. SETU Local 521
Injunctive Relief Request No. 576
Unfair Practice Charge No. SF-CO-210-M

Dear Counsel:

By direction of 1the Board, the request for injunctive relief in the above-titled matter is granted
with regard to the essential employees in the General Unit.

Sincerely,

TAMIR. BOGERT
General Counsel

21



PROOF OF SERVICE

I declare that 1 am a resident of or employed in the County of Sacramento, California. 1
am over the age of 18 years and not a party to the within entitled cause. The name and address
of my residence or business is Public Employment Relations Board, 1031 18th Street,
Sacramento, CA 95811-4124.

On September 22, 2009, 1 served the Letter regarding Injunctive Relief Request No.
576 (Case No. SF-CO-210-M) on the parties listed below by electronic mail and also by

_X _ placing a true copy thereof enclosed in a sealed envelope for collection and
delivery by the United States Postal Service or private delivery service following ordinary
business practices with postage or other costs prepaid.

___ personal delivery.

X facsimile transmission in accordance with the requirements of PERB Regulations
32090 and 32135(d).

Gary M. Baum, City Attomey

Melissa C. Tronguet, Deputy City Attormey
City of Palo Alto

250 Hamilton Avenue, 8th Floor

Palo Alto, CA 94301

FAX: 650-329-2646
Gary.baum(@cityofpaloalto.org
Melissa.tronquet{@cityofpaloalto.org

Adrianna E. Guzman, Attorney
Liebent, Cassidy & Whitmore
153 Townsend Street, Suite 520
San Francisco, CA 94107
FAX: 415-856-0306

Aguzman@lcwlegal.com

Vincent Haningtmi, Jr., Attorney
Weinberg, Roger & Rosenfeld

1001 Marina Village Parkway, Suite 200
Alameda, CA 94501
FAX:510-337-1023

Vharrington@unioncounsel.net

1 declare under penalty of perjury that the foregoing is true and correct and that this
declaration was executed on September 22, 2009, at Sacramento, California.

ol Sal

ype or print ngine}
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STATE OF CALIFORNIA ; .} ARNOLD SCHWARZENEGGER, Governor

PUBL]C EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
1330 Broadway, Suite 1532
Ozkland, CA 94612-2514
Telephone: (510) 622-1021
Fax: (510) 622-1027

September 22, 2009

Melissa C. Tronquet, Deputy City Attorney
City of Palo Alto

250 Hamilton Avenue, 8th Floor

Palo Alto, CA 94301

Gary M. Baum, City Attomey
City of Palo Alto

250 Hamilton Avenue, 8th Floor
Palo Alto, CA 94301

Adrianna E. Guzman, Attorney
Liebert, Cassidy & Whitmore
153 Townsend Street, Suite 520
San Francisco, CA 94107

Vincent Harrington, Jr., Attormey
Weinberg, Roger & Rosenfeld

1001 Marina Village Parkway, Suite 200
Alameda, CA 94501

Re:  City of Palo Alto v. SEIU Local 521
Unfair Practice Charge No. SF-C0-210-M

Dear Parties:

The Office of the General Counsel has issued the enclosed COMPLAINT in the above-entitled
matter. The Respondent is required to file an ANSWER within twenty (20) calendar days
from the date of service of the COMPLAINT, pursuant to PERB Regulation 32644.' The
required contents of the ANSWER are described in PERB Regulation 32644(b). If you have
not filed a Notice of Appearance form, one should be completed and retumed with your
ANSWER.

TPERB’s Regulations are codified at California Code of Regulations. title 8, section
31001 et seq. Copies may be purchased from PERB’s Publications Coordinator, 1031 18th
Street, Sacramento, CA 95811-4124. and the text is available at www perb.ca.pov.

24



SF-C0O-210-M
. September 22, 2009
Page 2

An informal settlement conference will be scheduled shortly. Please direct all inquiries, filings
and correspondence to the undersigned.

aura Davis
egional Attorney

Enclosure
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STATE OF CALIFORNIA

PUBLIC EMPLOYMENT RELATIONS BOARD

CITY OF PALO ALTO,
Charging Party, Case No. SF-CO-210-M
v. COMPLAINT

SEIU LOCAL 521,

Respondent.

It having been charged by Charging Party that Respondent engaged in unfair practices-
in violation of California Government Code section 3500 et seq., the General Counsel of the
Public Employment Relations Board (PERB), pursuant to California Government Code
sections 3509(b) and 3541.3(i) and California Code of Regulations, title 8, section 32640,
issucs this COMPLAINT on behalf of PERB and ALLEGES:

1. Charging Party is a public agency within the meaning of Government Code scction
3501(c) and PERB Regulation 32016(a).

2. Respondent is an exclusive representative within the meaning of PERB Regulation
32016(b) of an appropriate unit of employees, including the Charging Party’s General Unit.

3. The Memorandum of Agreement (MOA) between the Charging Party and
Respondent for the General Unit expired on June 30, 2009. Since May 2009, Respondent and
Charging Party have met and conferred regarding a successor MOA pursuant to Government
Code scction 3505.

4. On or about August 5, 2009, Respondent, acting through its lead negotiator Nick
Steinmeier, potified Charging Party that it “was considering a potential strike and that SEIU

did not want to negotiate beyond September 15, 2009.”

26



5. On or about August 27, 2009, Respondent “held a strike vote and reported that
[95%] [of its members] voted in favor of striking.”

6. On or about September 3, 2009, Charging Party requested that Respondent agree to
“have certain e)hp]oyecs who work in critical public health and safety positions remain on the
job during any labor action.” By letter dated September 8, 2009, Respondent declined

L

Charging Party’s request and informed Charging Party that the parties’ “energies are best

directed toward accomplishing the goal of negotiating an agreement, rather than
communicating back and forth about “critical public health and safety positions ... .™”

7. On September 4, 2009, Charging Party, in response to “rumors and other strong
indications that [Rcespondent’s] members may be planning a ‘sick out’ for some time during
the week of September 8 .. ., requested Respondent’s “assistance in (1) renouncing any ‘sick
outs’ or other actions, (2) urging members not to participate if they do hear of such actions,
and (3) making every effort to ensure that employees attend work.” Respondent did not
respond to Charging Party’s September 4 rcilucsl.

8. On or about Scptember 8, 2009, more than 150 employees represented by
Respondent in the General Unit called-in “sick”™ and did not report to work. Respondent did
not renounce this “sick out” or otherwise urge its members not to participate in this “sick out.”

9. On Scptember 9, 2009, Charging Party, in response to “new rumors that
[Respondent’s] members may be planning a “walkout’ during a workday {that] week.” urged
Respondent “to ask [its members] not to participate.”

10.  On or about September 10, 2009, “many [employvecs represented by Respondent in
the General Unit] gathered in front of City Hall for a demonstration sanctioned and sponsored

by [Respondent] that tasted for at least 15 minutes” including during work time.
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11.  On or about September 19, 2009, Respondent, acting through its Chapter Co-
Secretary Joel Dino, stated in an e-mail message that it was planning a strike or work stoppage
for September 24, 2009.

12. Based on but not limited to the acts and conduct described in paragraphs 4, 5, 6, 7,
8, 10, and 11 above, Respondent failed and refused to bargain in good faith with Charging
Party in violation of Government Code section 3505_.

13.  Based on but not limited to the same acts and conduct described above, Respondent
also violated Government Code section 3505 by organizing, condoning, enticing, encouraging,
and/or causing members of the General Unit “who work in critical public hcalth and safety
positions™ to withdraw their services and/or by threatening to withdraw the services of General
Unit members “who work in critical public health and safety positions.”

Any amendment to the complaint shall be processed pursvant to California Code of

Regulations, title 8, sections 32647 and 32648.

DATIED: September 22, 2009

TAMI R. BOGERT

Gencral C()""Sj]
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PROOF OF SERVICE

1 declare that I am a resident of or employed in the County of Alameda, California. 1
am over the age of 18 years and not a party to the within entitled cause. The name and address
of my residence or business is Public Employment Relations Board, 1330 Broadway, Suite
1532, Oakland, CA 94612-2514.

On September 22, 2009, ] served the Letter regarding Case No. SF-CO-210-M on the
parties listed below by

_X_ placing a true copy thereof enclosed in a sealed envelope for collection and
delivery by the United States Postal Service or private delivery service following ordinary
business practices with postage or other costs prepaid.

__ personal delivery.

_ X facsimile transmission n accordance with the requirements of PERB
Regulations 32090 and 32135(d).

Melissa C. Tronquet, Deputy City Attorney
City of P'alo Ao

250 11amilton Avenue, 8th Floor

Palo Alto, CA 94301

Gary M. Baum, City Attorney
City ol Palo Alto

250 Hannlton Avenue, 8th Floor
Palo Alto, CA 94301

Adnanna . Guzman, Attorney
Licbert, Cassidy & Whitimore
1353 Townsend Street, Suite 520
San Francisco. CA 94107

Vincent Harrington, Jr., Attorney
Weinberg, Roger & Rosenfeld

1001 Marina Village Parkway, Suite 200
Alameda. CA 94501

I declare under penalty of penjury that the foregoing is true and correct and that this
declaration was exccuted on September 22,2009, at Oakland. Cahifornia. |

C.I2. Johnson L
(Type or print narmce)

(Sign(’;mré) )

IMETY
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ADRIANNA E. GUZMAN, SBN 188812
LIEBERT CASSIDY WHITMORE

A Professional Law Corporation

153 Townsend Street, Suite 520

San Francisco, CA 94107

T: (415) 512-3000, F: (415) 856-0306

GARY M. BAUM, City Attorney SBN 117200
MELISSA C. TRONQUET, Deputy City Atty. SBN 234768

CITY OF PALO ALTO -
250 Hamilton Ave., 8th Floor M
Palo Alto, CA 94301 Oy T
T: (650)329-2171; F: (650) 329-2646 ifg-o(
;’?;.Z:
Attorneys for Charging Party g%m;ﬁ
CITY OF PALO ALTO AR
rte)
m
STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD
CITY OF PALO ALTO, Case No.
Charging Party, DECLARATION OF DENNIS BURNS
V.
SERVICE EMPLOYLEES INTERNATIONAL
UNION, LOCAL 521,
Respondent.
1. I, Dennis Burns, am employed by the City of Palo Alto as the Interim Police Chief of

the City of Palo Alto’s Police Department. I have been employed by the City of Palo Alto’s police
department for 27 years. 1 have personal knowledge of the facts below. If called to testify to the
following, I conld and would competently do so.

2. I am submitting this Declaration in support of the City’s Request for Injunctive Relief
lo enjoin certain essential positions represented by SETU Local 521 from striking.

3. The City’s Public Safety Dispatch Center operates 24 hours a day, 7 days a week.
The City’s Public Safety Dispatchers work a 4/11 schedule with staggered start times. The City
schedules four Publie Safety Dispatchers to work the 0800 to 0200 shift, and schedules three Public

Safety Dispatchers to work the 0200 to 0800 shift. Those are the minimum staffing requirements

needed to safely operate the City’s Publie Safety Dispatcher. If a Public Safety Dispatcher calls in

DECLARATION OF DENNIS BURNS
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sick, the City replaces them with a dispatcher on overtime, even if it means ordering someone come
to work. The Dispatch Center receives approximately 100 911 calls per day and 500 calls total.

4. The City’s Public Safety Dispatchers dispatch emergency personnel and equipment in
response to calls from the public and other client agencies for police services, fire department
services, ambulances, medical emergencies, utility, public works (water, gas, electric), and animal
services.

5. Public Safety Dispatcher must go through at least 10 months of intensive training by
the City on public safety dispatching before they are allowed to dispatch without supervision. Public
Safety dispatchers must also obtain certification from the Police Officers Standards and Training
(POST) during their first year on the job. Public Safety Dispatching requires extensive knowledge
of police and fire codes, the ability to operate special communication systems, the ability to receive
and transmit information related to emergency calls by operating communication consoles, two-way
radios, tclephones, a computer-aided dispatch system (CADS), fire alarm and intrusion alanm
equipment, and a number of other public safety systems (mapping, mobile, Stanford and SLAC
alarms). They must also know how to search the California Law Enforcement Telecommunication
System (CLETS) and transmit that information to police officers in the field when necessary.
CLETS is a highly confidential database containing criminal offender information on persons
throughout California. In addition, the City also has a number of other public safety systems
(mapping, mobile, Stanford and SLAC alarms) that require training and expenence to operate.

6. The City cannot hire temporary employees to perform the work done by Public Safcty
Dispatchers because of the specialized nature of the job, as described above. Further, the City
cannot contract these services to other law enforcement agencies because they would not be familiar
with the City’s unique protocols, procedures and radio codes that are specific to the City’s Police
Department.  Outside law enforcement agencies would also be unfamiliar with the specialized
responses and protocols needed for handling dispatch calls for Stanford DPS, Animal Control, and
Utilities.

7. A strike by Public Safety Dispatchers would pose a direct and imminent threat to

public health and safety because the City would lack sufficient staff to operate the Public Safety

DECLARATION OF DENNIS BURNS
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Dispatch Center 24 hours a day, 7 days a week. A strike would negatively implicate the City’s
ability to receive 911 calls and dispatch appropriate public safety response personnel in the
following areas:

a. Calls conceming crimes and police emergencies for which they dispatch appropriate
police patrol units by radio or mobile computer to investigate;

b. Calls concerning fire and medical emergencies, for which they dispatch appropriate
fire and ambulance units by radio;

c. Calls concerning utilities (electric, gas, water, wastewater) and public works
emergencics, for which they dispatch appropriate service units by radio to make
repairs;

d. Calls concerning animal-related problems, for which they dispatch appropriate animal
control units to investigate; and

c. Relaying information, instructions, and questions to units responding to calls
conceming emergencies in all the areas described above.

8. Animal contro} is a law enforcement function, and as such, under my supervision in
the Police Department. The City’s Animal Control Officers respond to call for animal control
services within the City, as well as for the contract citics of Mountain View, Los Altos, and Los
Altos Hills.

9 Animal Control Officers work one of two datly shifts: either 7:00 a.m. to 4:30 pm.,
or 9:00 am. to 6:00 p.m. They respond to calls regarding sick, injured, or aggressive domestic
animals and transport them to the Palo Alto Animal Shelter for care and treatment. Animal Control
Officers also pick up and dispose of dead domestic and wild animals. In addition, they respond to
and investigate calls regarding animal bite incidents, capture and impound biting animals so they can
be quarantined and tested for rabres and other contagious discases.

10 Animal Control Officers receive specialized training to perform the above functions
in a manner that is safe for them, the public, and the animal. There are no other employees within
the City that possess that specialized training. The only people qualified to perform the duties of an

Animal Control Officer would be other local Animal Control personnel. But it is highly unlikely that

091109sh Q111263 3
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the City would be able to contract with those other local Animal Control authorities for animal
control services because the surrounding agencies are already understaffed and are taking hours to
respond to their own local calls.

11. A strike by Animal Control Officers would pose a direct and imminent threat to
public health and safety because the City needs sufficient staff available to respond to calls
concerning aggressive, biting, or dead animals.

12. In my professional opinion the City would need a minimum of Animal Control
Officer on duty in order to protect public safety. Thus, I request that the Court designate one Animal
Control Officer position as a critical position.

1 declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct.

Executed this 15th day of September, 2009, at Palo Afto, California.

o

ennis Buns

091109 sh 0111263 4 - o
DECLARATION OF DENNIS BURNS . 34




ADRIANNA E. GUZMAN, SBN 188812 SF REGICRAL OFE
LIEBERT CASSIDY WHITMORE ' .

A Professional Law Corporation W03SEP 21 AMI0: 06
153 Townsend Street, Suite 520

San Francisco, CA 94107

T: (415) 512-3000, F: (415) 856-0306

GARY M. BAUM, City Attorney SBN 117200

MELISSA C. TRONQUET, Deputy City Atty. SBN 234768
CITY OF PALO ALTO

250 Hamilton Ave., 8th Floor

Palo Alto, CA 94301

T: (650)329-2171; F: (650) 329-2646

Attomeys for Charging Party
CITY OF PALO ALTO

STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

CITY OF PALO ALTO, Case No.
Charging Party, SUPPLEMENTAL DECLARATION OF
DENNIS BURNS
V.

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 521,

Respondent.

1. 1, Dennis Burns, am employed by the City of Palo Alto as the Interim Police Chief of
the City ol Palo Alto’s Police Department. 1 have been employed by the City of Palo Alto’s police
department for 27 years. [ have personal knowledge of the facts below. 1f called to testify to the
following, 1 could and would competently do so.

2. I am submotting this supplemental declaration m support of the City’s Request for
Injunctive Rehef to enjoin certan essential positions represented by Service Employees International
Umon, Local S2I("SEIU™) from stnking.

3. I have reviewed the Declaration of Nick Steinmeier i Opposition to Request for
Injunctive Relief and his statements regarding Public Safety Dispaichers and Animal Control

Officers n the City of Palo Alto are mislcading and, in some cases, stmply wrong.

i
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4. “Supervising Dispatcher” is not a classification that exists the City of Palo Alto.
There are five Chief or “Lead” Dispatchers, but that classification is in the SEIU bargaining unit.

5. Police officers are not trained or competent to perform dispatch activities. Tra.ining
for public safety dispatch involves a completely different set of training protocols than those
required for police officers. In fact, at this time the City only employs one Police Officer who 1s
trained and competent to perform dispatch responsibilities.

6. Only two managers are trained in dispatch, Charles Cullen, Coordinator of Police
Technical Services, and Brian Van Den Broeke, Supervisor of Police Services. However, Mr.
Cullen has not performed dispatch duties in over § years, and Mr. Van Den Broeke has never
perfonned actual dispatch duties for the City of Palo Alto.

7. Therefore, a strike by SEIU dispatchers would pose an imminent threat to public
health and safety.

8. Police Officers are not trained to perfonn functions of Ammal Control Officers.
Animal Control Officers serve multiple jurisdictions in addition to Palo Alto and have their own
specific traming that police officers do not receive. Our officers are expected to attend and complete
an 80 hour Post Certified Amimal Control Academy. This training includes: animal Jaws, animal
handhng and use of appropnate equipiment.  Additionally they leam to safely restrain all types of
amimals that inay endanger public health and safety. Tools such as nets, snares and catch-poles must
be employed at a moments notice as liesitation can mean a missed opportunity or a human injury.
Palo Alto Police Officers have recerved no training with these tools. Animal Control Officers are
also State Certified Euthanasia technicians. By State law, Palo Alto Police Officers cannot use the
controlled substances that the Animal Control Officers use to humancly euthanize animals. While
police officers may have experience pets or perhaps a trained police dog, Amimal Contro} Officers
are specifically trained to catch and subdue, without injury, all types of anymals, including hivestock
1"

"

i
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and exotic pets of all kinds. Animal Control Officers are expected to respond immediately to any
and all threats that include an agpressive or injured animal. In addition, if there is a bite, the Amimal
Control Officer must initiate strict state mandates.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 17th day of September, 2009, at Palo Alto, California.

.y =

Dennis Bumns
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ADRIANNA E. GUZMAN, SBN 188812
LIEBERT CASSIDY WHITMORE

A Professional Law Corporation

153 Townsend Street, Suite 520

San Francisco, CA 94107

T: (415) 512-3000, F: (415) 856-0306

GARY M. BAUM, City Attorncy SBN 117200

MELISSA C. TRONQUET, Deputy City Atty. SBN 234768
CITY OF PALO ALTO

250 Hamilton Ave., 8th Floor

Palo Alto, CA 94301

T: (650)329-2171; F: (650) 329-2646

Attomneys for Charging Party
CITY OF PALO ALTO

STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

CITY OF PALO ALTO, Case No.
Charging Party, DECLARATION OF GLENN ROBERTS
v.

SERVICE EMPLOYELS INTERNATIONAL
UNION, LOCAL 521,

___Respondent. |

1. I. Glenn Roberts, am employed by the City of Palo Alto (City) as the Director of the
Public Works Department. 1 have held this position for the past 16 years. 1 have personal
knowledge of the facts below. If called to testify to the following, 1 could and would competently do
50.

2. I am submitting this Declaration in support of the City’s Request for Injunctive Relief
to enjoin certain essential positions represented by SEJU Local 521 from striking.

3. In my capacity as Public Works Director, 1 am responsible for the operation of the
Palo Alto Regional Water Quality Control Plant (the “Plant”). The Plant operates 24 hours a day, 7
days a week, and services the City, Stanford University, and the cities of Mountain View, Los Altos,
Los Altos Hills. and the East Palo Alto Sanitary District. The Plant cleans biological wastes from

wastewater before the water is discharged to the San Francisco Bay. The National Pollutant

Discharge Elimination System (NPDES) is an extensive permitting system that evolved from the
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Clean Water Act to regulate point-source discharges. The Environmental Protection Agency
delegates permitting authority to the states, and the state institutes federal and state discharge
standards. As required by the City’s NPDES permit, the City must properly maintain and operate al
treatment and disposal facilities and systems at al} times.

4. Pursuant to Title 23 of the California Code of Regulations, Section 3675, the Plant is
classified as a Class V plant because it uses biofiltration, activated sludge, and tertiary treatment
processes, and operates at such a high design flow rate.

5. As a Class V plant, the City must have a certified Grade 111 wastewater treatment
plant operator on site at all times. The City satisfies that requirement through its Senior Water
Quality Control Operator classification, which requires Grade 11l certification from the State Water
Resources Control Board. The City’s Senior Water Quality Control Operators are responsible for
recogmzing when emergency corrective repairs or actions are necessary. They are also responsible
for operating complex wastewater treatment and/or water reclamation plants, and must be able to
recognize unusual, inefficient or dangerous operating conditions.

6. I'he City also relies upon its Water Quality Control Operator 1Is for the safe and
efficient operation of its Plant. Water Quality Control Operator Ils must possess a Grade 11
certification.  Together with the Senior Water Quality Control Operators, Operator lls are
responsible for operating complex wastewater treatment and/or water reclamation systems, and for
recognizing unusual, inefficient or dangerous operating conditions. They operate the Plant’s sewage
shudge incinerator, take required water samples for quality analysis and guality control of the water,
perform preveptative maintenance on machinery that operates 24 hours a day, 7 days a week, and
respond to emergency situations in the event of an earthquake, spill, or other events.

7. The City could not safely and efficiently operate its Plant without the assistance of the
Water Quality Control Operator 1ls due to the fact it is such a large facility. Without the assistance of
Water Quality Control Operator 1ls, the City would have to require that its Senior Water Quality
Control Operators work 12 hour shifts, 7 day in a row.

8. The City cannot hire temporary employecs to perform the work done by Senior Water

Quality Controt Opcrators and Water Quality Operator Tls because of the specialized nature of the

I
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job and because of the special certification required of the position. Title 23 of the California Code
of Regulations, section 3670.1 and 3670.2 specifically prohibits uncertified persons from operating
the Plant.

9. A strike by the City’s Senior Water Quality Control Operators and Water Quality
Control Operator Hs would hinder the City’s ability to safely and effectively operate the Plant, and
would pose a direct and imminent threat to the public’s health and safety as a result of polluted and
contaminated water.

10.  The City also employs Chemists and Senior Chemists in the Public Works
Department.  The City’s Chemists and Senior Chemists test the City’s drinking water and
wastewater discharge to ensure they are safe and meeting federal and state regulations. They conduet
approximately 14,000 tests per year, which averages out to approximately 40 tests per day.

M. While the City can contract out some of the plant’s laboratory testing, the City still
needs to have Chemists and Senior Chemists on site for testing and analyses. The City cannot
contract out all of its laboratory testing because (a) the sample hold time for many analyses is too
short to transfer to a contract Jab—which is why all wastewater treatment plants have an on-site
laboratory; (b) the turn-around time with contract labs is too long to meet regulatory testing and
reporting requirements, and (¢) contract labs are neither trained nor equipped for on-premises sample
collection and training.

12. A strike by the City’s Chemists and Senior Chemists would pose a direct and
imminent threat to the public’s health and safety because it would prevent the City from ensuring
that the City’s drinking water and wastewater discharge are safe and free of pollutants and
contamination.

13. The City also employs Electricians, Lead Electricians, Senior Mechanics, and
Maintenance Mechanics in the Public Works Department. They work Monday through Friday, from
6:05 am. to 3:35 p.m., but are on-call at other times, and receive ovestime compensation for work
outside of regular hours.

14, Employcees in the Electrician classification series maintain electrical components,

power distribution, power control, and instrumentation used to safely and effectively operate and
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monitor the City’s Plant and its stormwater systems. They maintain electrical systems in a state of
operational readiness to ensure effective treatment of sewage, sludge, stormwater, and air emissions
in compliance with the Plant’s permits.

15.  Employees in the Mechanics classification series maintain equipment such as pumps,
pipes, compressors, and wastewater pollution control equipment used to operate the Plant. They
maintain the equipment in a state of operational readiness to ensure effective trecatment of sewage,
shudge, and air emissions in compliance with the Plant’s permits.

16.  Due to the constant flow of sewage through the City’s Plant, 1t cannot be shutdown
for maintenance and repairs. The Plant must be maintained while it is in operation. While a certain
amount of standard work can be deferred or contracted out, the City cannot contract out the work
done by the Electricians and Mechanics at the Plant. These employees repair specialized wastewater
treatment system equipment, and have significant institutional knowledge about the equipment (e.g.,
the sewage sludge incinerators, the incinerator air pollution control equipment, incinerator cmissions
monitoring systems, wastewater treatment equipment, storm water systems, ctc.)

17. The City cannot contract locally for these services because local contractors Jack the
necessary expenience and training to properly repair the stormwater and wastewater system
equipment. And while the City could contract with qualified out-of-area or out-of-state contractors
for any necessary repairs or maintenance, it would be impractical for the City to do so because they
would not be able to respond quickly cnough in case of an emergency.

18. A strike by the electricians and mechanics in the Public Works Department would
present a direct and imminent threat to public health and safety because it would seriously
compromise the City’s ability to safely and effectively operate the City’s Plant.

19. In my capacity as Director of Public Works 1 am also responsible for operation of the
City’s Jandfill and compost facility, and its landfill gas and leachate collection systems, hereafter
referred to as “enviropmental monitoring systemns.” The natural decomposition processes of
municipal garbage and composting creates liquids (leachate), gas and heat. Gas and leachate are by
products that are naturally and continuously created during the refuse (garbape) decomposition
process and heat is naturally and continuously created during the composting process. Gas and
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leachate must be collected so that they will not migrate off the landfill site through the air, soil, or
the water table or deeper aquifers and cause environmental contamination. The City is required by
Titles 14 and 27 of the California Code of Regulations (CCR) and the City’s landfill permit to
continuously operate and monitor Jandfill’s environmental control systems and compost facility.
The environmental control systems and the compost facility must be inspected daily. The
environmental systems must be continuously operated and inspected daily to make sure that
automated systems are working properly as required and that monitoring data is being collected in
accordance with the specific provisions set forth in the regulations. These landfill processes, which
continuously create gas, leachate and heat continuously cannot be stopped or plugged and must be
properly managed at all times. Proper management requires technicians who are familiar with the
regulations. Failure to properly manage these systems could potentially result in significant health
and safety risks including fires or releases of these byproducts into water and air. The City’s landfill
permit states when and how temperature readings of the Jandfill and compost must be taken. The
compost facility must be inspected daily and have daily temperature readings taken to ensure fires do
not crupt due to heat buildup. The natural process of composting creates heat. Pursuant to
California Code of Regulations, Titfe 14, Article 3, Section 18227, the City must monitor the
temperatures in the compost piles and turn the material when the heat created by the natural
composting process reaches temperatures that could—and have—cansed fires. The City’s landfill
permit requires the City to take daily temperature readings and turn the compost when it reaches 160
degrees.

20. The City’s Public Works Department employs one Landfill Technician to inspect,
monitor, repont, and repair landfill gas extraction and leachate collection.

21. Due to the unique nature of the City’s gas and leachate management system, the job
duties of the Landfill Technician cannot be contracted out.

22, A strike by the Landfill Technician would pose a direct and imminent threat to the
public’s health and safety. First, the City would lack sufficient staff to ensure continuous and safe
gas extraction and leachate collection from the landfill. Failure to operate and maintain the landfill

gas extraction environmental control systems and actively manage the composting operation will
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almost certainly could result in an environmental degradation of air and surface and ground water
and in the worse case could result in fire and explosion. In addition, even though Contractors can
provide these services, they do not “own” the systems and operations or have an intimate knowledge
of them as the City does.

23.  The City’s Public Works Department also employs an Environmental Specialist. With
the exception of the Manager of the Environmental Controf Program, the Environmental Specialist is
the only other City employec that is certified, skilled, and experienced in the management of
hazardous wastes, which consists of the containment, movement, proper storage, inspection and
labeling of hazardous wastes. The position provides critical coverage for all of the City’s hazardous
materials spill response plans. The Environmental Specialist is listed as the emergency response
coordinator with the landfilf’s emergency response and contingency plan, and is the Fire
Department’s primary environmental contact for the landfill’s hazardous materials business plan.
This position is also identified as the second emergency contact with the City’s Utility Control
response system and the Public Works Operations Spills and Release Emergency Procedures.

24. In dealing with a hazardous material spill timely response is critical in preventing
exposure to our residents as well as containment of the reJease. In-house staff must be available to
respond immediately as first responders to manage the incident.

25. A strike by the Environmental Specialist would pose a direct and imminent threat to
the public’s health and safety because it would hinder the City’s ability to manage hazardous waste
and respond to emergencies involving hazardous materials.

26. While the City plans on closing the landfill in the event of a strike, the City must still
maintain the material already on the ground, and going through the compost “cooking” process. 1
the compost 1s not turned regularly, the natural decomposition process will allow the temperature to
nisc until it reaches the combustion level and ignites a fice.

27. The landfill relies upon its Heavy Equipment Opcrators to maintain the City’s
compost program. Not only do they operate the equipment used to tum the compost, but they are
also specially trained in the proper techniques for monitoring compost temperatures as reqguired by

the City’s landfill permit.
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28.  The City cannot hire temporary employees or contractors to perform this task because
of the uniqueness of the tasks involved. As noted above, Heavy Equipment Operators working at the
landfill receive advanced and specialized training in monitoring compost temperature and the
regulations governing compost programs, so the City ensures its compliance with its operating
permit.

29. A strike by the Heavy Equipment Operators working at the landfill would pose a
direct and imminent threat to the public’s health and safety through a fire at the landfill.

1 declare under penalty of perjury under the laws of the State of California that the forcgoing
is true and correct.

Executed this 15th day of September, 2009, at Palo Alto, California.

T

Glenn Roberts
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ADRIANNA E. GUZMAN, SBN 188812 R
LIEBERT CASSIDY WHITMORE : ] T
A Professionai Law Corporation i .
153 Townsend Street, Suite 520 W3SEP 24 ARIC: 07
San Francisco, CA 94107

T: (415) 512-3000, F: (415) 856-0306

D EE

GARY M. BAUM, City Attorney SBN 117200

MELISSA C. TRONQUET, Deputy City Atty. SBN 234768
CITY OF PALO ALTO

250 Hamilton Ave., 8th Floor

Palo Alto, CA 94301

T: (650)329-2171; F: (650) 329-2646

Attorneys for Charging Party
CITY OF PALO ALTO

STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

CITY OF PALO ALTO, Case No.
Charging Party, SUPPLEMENTAL DECLARATION OF
GLENN ROBERTS
v.

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 521,

__ Respondent. o

1. I, Glenn Roberts, am employed by the City of Palo Alto (City) as the Director of the
Public Works Department. 1 have held this position lor the past 16 years. | have personal
knowledge of the facts below. If called to testify to the following. I could and would competently do
50.

2. I am submitting this Declaration in support of the City’s Request for Injunctive Relief

to enjoin certain essential positions represented by SEIU Local 521 from striking.

Water Quality Treatment Plant
3. In my capacity as Public Works Director. } am responsible for the operation of the
Palo Alto Regional Water Quality Control Plant (the “Plant™). The Plant operates 24 hours a day, 7

days a week, and scrviees the City, Stanford University, and the cities of Mountain View. Los Ahos.
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Los Altos Hills, and the East Palo Alto Sanitary District. The Plant cleans biological wastes from
wastewater before the water is discharged to the San Francisco Bay.

4. The Plant has six Senior Water Quality Operators and seven Water Quality Operator
Is. This is an especially critical time for staffing because we have two Water Quality Operator 1ls
who are currently out of service: one is on an extended vacation through October and one is out on
Worker’s Compensation leave.

S. The five managers cannot perform all of the work required by bargaining unit
employees in the event of a work stoppage. Managers Jannette Huber, Kris Chat, and Stacy Peyton
will be assigned to operate the plant on 12 hour shifts each day, but they must be supported by senior
operators and water quality operator 1Is. Howard Yancey’s primary responsibility is to oversee
corrective maintenance and he cannot be retasked full-time to plant operations, which would result
in the neglect of essential maintenance. James Allen has overall responsibility for maintenance,
quality assurance/quality control of the plant’s discharge, and evaluation of process control for
regulatory compliance with state and federal regulations. Finally, tasking any of these managers with
round-the-clock operation of the plant during a work stoppage is likely to lead to extreme fatigue,
which could potentially fcad to a process upset condition endangering pubhc health and safety.

6. ‘There is one non-SEIU chemist who works for the City, Mr. Naidu. Mr. Naiduis a
skilled chemist capable of performing any individual test required by the plant’s permits, however
Mr. Naidu is not capable of singlehandedly working at a production rate of 14,000 tests per year.
During a work stoppage, Mr. Naidu would require the support of a senior chemist and chemists to
safely and reliably provide quality assurance / quality control of wastewater treatment. Furthermore,
many of the tests required by the Plant’s permits must be performed simultaneously, and Mr. Naidu
15 not capable of performing multiple tests at the same time.

7. The plant has some automation but it 1s not “highly’” automated. Unlike other smaller
and newer wastewater plants that have no employees onsite at night. the Palo Alto Plant staffs the
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plant at all times with at least three or four operators. The plant bas monitoring equipment (some
new and some old), which inform operators of process upset conditions that require a response.
Many operational responses must be immediate (e.g., potential chlorine discharge to the San
Francisco Bay). The plant must be operated to meet state and federal discharge requirements in the
event of an emergency (e.g., power outage, earthquake, etc.). The plant does not “run itself” and
requires the institutional knowledge, training, and resourcefulness of trained, certified operators at
all times. A quick response is needed in many situations. The plant’s sewage sludge incinerators, for
example, require round the clock oversight by a certified operator to ensure safe, efficient thermal
destruction of sewage sludge. Neglect of this unit process would result in severe property damage,
environmental damage, and a cascading failure of liquid treatment unit processes as sludge backed
up into other equipment and reached San Francisco Bay. Plant operators are continually checking the
unit processes for outside-of-normal conditions in order to be responsive. This checking (called
“rounds”} is a key part of operating the plant and cannot be classified as deferred maintenance

without great risk to health and safety.

Landfill Operations

8. In my capacity as Director of Public Works 1 am also responsible for operation of the
City’s landfill and compost facility, and its landfil] gas and Jeachate collection systems, hereafter
referred to as “cnvironmental monitoring systcins.”

9. The landfill produces methane gas on a constant and continuous basis from waste that
has been placed in the ground years ago. This methane gas is collected and managed through the
environmental monitoring systems which must be inspected daily.  1f the gas is not properly
collected, it could migrate through the soil and find a structure where it could collect, and upon

exposure to an ignilion seurce. could cause a fire or explosion.
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10.  The City’s windrow composting system stores green waste which is continually in the
process of decomposing and is constantly at a temperature of 130 degrees Fahrenheit or above. The
Cit};’s windrow system contains four different phases and pile types as described below which if not
managed correctly pose a fire risk:

e Incoming (non-ground) green material -For example the incoming green material pile

caught on fire July 2008.

» Ground feedstock — In the past the City has been cited for this pile exceeding 160 degrees

and a regular monitoring plan must be adhered to in order to avoid this risk in the future.

* Windrows -constantly at a minimum of 131 degrees — could get hotter if not managed

* Finished compost- The City has been cited for this pile exceeding 160 degrees and a

regular monitoring plan must be adhered to in order to avoid this risk in the futore.

11 If the compost is not turned regularly, the natural decomposition process will allow
the temperature to rise unti) it reaches the combustion level and ignites a fire. Spontaneous
combustion is a frequent cause of fires at compost facilities. It happens when materials self-heat to a
temperature high enough to cause them to ignite. No external energy source is needed. The
temperaturc increases because more heat is generated internally than Jost to the surrounding
environment. As the composting operation currently has active piles in all four stages of
decomposition, the nisk of a spontancous combustion caused fire is imminent unless careful
monitoring is conducted.

12. The City is under permit conditions to monitor all of these pile types for heat. The
City has a pile management plan that will implement procedures to cool the material off if
temperatures get too hot. The landfill relies upon its l{eavy Equipment Operators to maintain the
City’s compost program. Not only do they operate the specialized equipment used to turn the
compost, but they are also specially trained in the proper techniques for monitoring compost
temperatures as required by the City’s landfill permit. Firefighters would only be able to extinguish

a fire once 1t started; however, firefighters are not tramed in how to monttor windrow piles or
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operate the machinery needed to coo) the piles.

1 declare under penalty of perjury under the laws of the State of California that the foregoing

is true and correct.

Executed this 18th day of September, 2009, at Palo Alto, California.

S

4 4

Glenn Roberts
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DECLARATION OF GREG BETTS

1. I, Greg Betts, am employed by the City of Palo Alto (City) as the Interim Director of
the Community Services Department. | have personal knowledge of the facts below. If called to
testify to the following, I could and would competently do so. 1 have worked for the City of Palo

Alto’s Community Service Department for 12 years.

2. I am submitting this Declaration in support of the City’s Request for Injunctive Relief

to enjoin certain essential positions rcpresented by SEIU Local 521 from striking.

3. In my capacity as Interim Director of Community Services, 1 am responsible for
City’s open space lands. The City’s open space lands encompass more than 4,000 acres, and have
multiple access points for cars, bikes, and pedestrians with numerous remote and off-road pathways.

There are approximatcly 45 miles of open space trails, with 15 miles of trails at the Baylands alone.

4. The City’s Community Service Department employs Senior Rangers to assist in the
emergency response, and wildlife/resource management activities in the City’s Open Space lands.
The Senior Rangers perform patro) duties 1o provide park and open space visitor assistance and to
aséure compliance with park rules and regulations. Enforcement duties include issuing citations
related to violation of the Municipal Code concerning city parks and open space lands, responding to
citizen complaints, conflict resolution, and writing incident reports. Senior Rangers are also trained
and authorized in the use of firearms for emergency wildlife capture, control, protection or humane
destruction. They also provide first response emergency services within established response areas
including responding to vehicle accidents, administering emergency medical first aid, providing
water and marsh rescue, and fighting wild land fires. They must be certified in emergency response

first aid and professional rescuer CPR.

5. Our rangers are “generalist” rangers, and they provide a coinbination of Jaw enforcement,
interpretation, medical rescue, park maintenance, and resource management. Due to the strike we
would curtail interpretive programs, park maintenance and general Yaw enforcement patrols in favor
of essential patrol and response to emergency calls. 1 believe based upon my professional expertise

that we must have 2 rangers working in order to protect public health and safety.
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6. The City cannot contract out or hire temporary employees to perform these duties
because of the specialized nature of the job. Often trails or open spaces are unmarked with road
signs and a contractor or temporary employee would be unfamiliar with the 45 miles of open space
trails and 4,000 acres of land. Mt is also unlikely that a contract or temporary employee would have
adequate water rescue skills or fire fighting training necessary to protect natural resource areas and
because there are many ungated multiple access points for cars, bikes, and pedestrians to access the
City’s open space lands, the City cannot “close” them down.

7. A strike by the Senior Ranger would pose a direct and imminent threat to the public’s
health and safety. First, because of the very remote location of some of the trails and off-road
pathways, the Scnior Ranger is often the first responder to the person in need of assistance. Second,
because the Senior Ranger patrols the entire area, and is capable of responding to remote areas with
specially equipped vehicles faster than police or fire. A delay of even a few minutes can have serious
consequences. Therefore | am requesting that 2 Senior Rangers be declared critical position and be
enjoined from striking.

8. The City’s Community Services Department also employs a Producer for its Science
Programs at the City's Jr. Muscum and Zoo. The Producer is the “Zoo Keeper” at the Junior
Museum and Zoo. This classification ensures the proper feeding, handling and care of over 250
specimens and 40 species of invertebrates, reptiles, birds and mammals at the Zoo. One specimen is
a federally protected. endangered spectes.  Critical daily care include preparing and serving diets,
providimg clean drinking water, washing facilities to prevent discase, shifting animals from bedroom
facihties outdoor areas, and conducting veterinary care to treat disease - including potential zoonotic
disease that are a threat to human health. The zoo keeper also ensures public safety by monitoring to
ensure that if visitors are in the zoo area, they are safely away from dangerous animals. Uncared for
animals may succumb to death or disease (a destruction of public property) and there would be a
potential for disease to manifest causing a risk to the public as it does.

9. The City cannot contract out these services or hire a temporary employee because the
proper care of exotic wild animals is specific to each specimen and facility and training of staff to
care for these animals is learned learn through job shadowing in addition to standardized protocol.
The animals could not be shipped to another facility because zoos have limited space to hold animals
that are not already tn their collections. Quarantine protocols obligated by the U.S Department of
Agriculture and the American Zoo Association require all animal entering collections be quarantined
for a minimum of 30 days. 1 have been informed and believe and therefore allege that the quarantine
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facilities at the San Francisco Zoo and Oakland Zoo do not have space for our animal collection.

10. A strike by the Producer of the Science Programs would pose a direct and imminent
threat to the health, safety, and welfare of the wildlife species that are under permits from the US
Department of Agriculture (Animal Welfare Act), California State Fish and Game Department
(Code), and the U.S. Fish and Wildlife Service (Endangered Species Act). The City could lose its
operating permits if the captive animals arc not properfy cared for. As the guardians and caretakers
of the captive animals, the City must look out for their welfare.

11.  The City also employs an Inspector Field Services in its Parks Division The
Inspector Field Services inspects all of the 36 community playgrounds within the City on a weekly
basis, as required by California State Health and Safety Code Section 15725-115750 mandates the
inspection and systematic maintenance of public playground and recreational facilities. The
Inspector Field Services is also responsible for closing down playgrounds and picnic areas that are
unsafe, and in need of repair.

12. The City cannot contract out these inspections or hire a temporary employee to
perform these inspections because of the number of facilities that need on-going inspections, the
number of different equipment manufacturers that our inspectors are required to maintain, and the
specifications of ncarly 200 pieces of play and recreational equipment. Orienting a new employce to
both our cquipment and to our record keeping system takes three months of specialized training, in
addition to the required State certificate. 1t would also be very difficult to close all 36 community
playgrounds within the City because the time involved in procuring and installing fencing around the
36 playgrounds would take a contractor a minimum of seven working days. The cost of erecting and
maintaining the site fencing would be more than $35,000 (based on a quotc from United Site
Services).

1 declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct.

Executed this 15th day of September, 2009, at Palo Alto, California.

/)/
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DECLARATION OF GREG BETTS

1. 1, Greg Betts, am employed by the City of Palo Alto (City) as the Interim Director of
the Community Services Department. I have personal knowledge of the facts below. 1f called to
testify to the following, I could and would competently do so. 1 have worked for the City of Palo

Alto’s Community Service Department for 12 years.

2. 1 amn submnitting this Declaration in support of the City’s Request for Injunctive Relief

to enjoin certain essential positions represented by SEIU Local 521 from striking.

Senior Park Ranger
3. In my capacity as Interim Director of Comununity Services, 1 am responsible for
City’s open space lands. The City’s open space lands encompass more than 4,000 acres, and have
multiple access potnts for cars, bikes. and pedestrians with numerous remote and off-road pathways.

There are approximately 45 miles of open space trails, with 15 miles of trails at the Baylands ajone.

3. Although some open space arcas, such as Foothills Park, have entrance gates which
can deter the entrance of visitors 1f there 1s not adequate staffing, the Baylands Nature Preserve
(2.000 acres and 15 miles of trails) and the Pearson Arastradero Preserve (620 acres and ten miles of
trails) are not gated to keep visitors out.

5. Because of the very remote location of some trals and off-road pathways, the ranger is
typically the “first responder” 1o get to the person in need. This 15 the case even in Foothills Park
where Iire Station No. 8 is located. Of the last three grass fires in Foothills Park and the adjoining
Pearson Arastradero Prescrve, rangers were the first on the scene and were able to safely guide
fircfighters to the arca. Often rails or open space areas are unmarked with road signs and do not
contain addresses. and so 1t is mperative that a person who knows the terrain and location of
Jandmnarks is able to respond. Local firefighters rely heavily on rangers to be “first responders”™ for
medical emergencics n the Pearson Arastradero Preserve and the Baylands due 1o the remote trails
and specialty vehicles needed for access. In the event of a waler rescue, only the rangers have boats
and equipment peared towards water and marsh rescue (wind surfers or boaters). Firefighters under
mutual ard agreements would not be able to fulfill this need. as they are not famtiar with the terram

or landmirks nor do they have the speaalty cquipmem 5 7
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6. The City will have one Supervisor who has the requisite ability and training stationed’
to patrol the Arastradero Preserve and to respond to fire and medical emergencies in that vicinity,
but will need one Senior Ranger to patrol the Baylands area and to respond to fire and medical
emergencies in that vicinity. 1 believe based upon my professional expertise that we must have 2
rangers working in order to protect public health and safety. These two large preserves are Jocated
on either end of the City, consist of approximately 2,000 acres, are patrolled by different types of
specialty equipment and have different types of terrains and hazards. Tt is essential that at least one
ranger be stationed at each of these preserves to monitor trails for safety, to be a first responder to
fires or medical emergencies, and, in the case of the Baylands, to monitor for wind surfers in
distress. Therefore [ am requesting that 1 Senior Ranger be declared critical position and be enjoined

from striking.

Inspector Field Services

11.  The City also cmploys an Inspector Field Services in its Parks Division The
Inspector Ficld Services inspects all of the 36 community playgrounds within the City on a weekly
basis, as required by California State Health and Safety Code Section 15725-115750 mandates the
inspection and systematic maintenance of public playground and recreational facilitics. The
Inspector Ficld Services is licensed by the State in playground inspections and is the only person in
the Crty who 1s certified to perform these inspections. Because the State requires certification, there
15 no other manager available to perform this function.

2. [t s infeasible to close all parks during daylight hours without fencing the penimeters.
Most of the city parks have multiple access points and posting notices would not provide adequate
notice to deter daytime use.

13. In addition, the Inspector Field Services routinely checks the Parks’ irrigation
systemns. I such system 1s tampered with by a inember of the public and water is shut off to the
grass field. the field could dic within 3 days. This is especially critical during summer months.

I declare under penalty of perjury under the laws of the State of California that the foregoing
1§ true and correct.

Exccuted this 17th day of September, 2009, at Palo tﬁ California.

Gre lt//
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]
l. I, SANDRA BLANCH, am employed by the City of Palo Alto as the Assistant

Director of the City’s Human Resources Department. 1 have held this position for the past 2 years
and have worked in the City’s Human Resources Department for more than 14 years. 1 have
personal knowledge of the facts below. If called to testify to the following, } could and would
competently do so.

2. I am submitting this declaration in support of the City’s Request for Injunctive Relief
to enjoin certain essential positions represented by SEIU Local 521 from striking.

3. In my capacity as Assistant Director of Human Resources, 1 oversee all of the
employment and labor relations issues in the City, including labor agreements. classification studies

and changes, and employee benefits. | am a member of the City’s negotiating team in the ongoing

091409 sh 0111264 - ! e 6*)
DECLARATION OF SANDRA BLANCIH .




contract negotiations with SEIU Local 521, and ! am familiar with all of the City’s labor agreements
and the City’s position classification system.

4. The City has over 1,100 regular employees. Four bargaining units represent,
respectively, police, fire fighters, fire managers, and general miscellaneous employees. In addition,
it has a group of more than 200 management and professional employee that are not represented.

5. Employecs in the City’s general bargaining unit are exclusively represented by SETU
Local 521. This unit includes inore than 600 miscellaneous employees and is the largest employee

representative in the City.

6. SEIU Local 521 represents over 140 classifications, including the following:
. Senior Water Quality Control Operator
- Water Quality Control Operator 11
. Senior Chemist
. Chemist
. Electrician, Lead Electrician
. Senior Mechanic, Maintenance Mechanic
- Heavy Equipment Operator
. Landfil} Technician
. Environmental Specialist
. Semor Ranger
. Producer, Science
. Inspector, Ficld Services
. Public Safety Dispatcher, Chief Public Safety Dispatcher
. Animal Control Officer
7. T'he Memorandimm of Agreement (“MOA™) between the City and SETU Local 521 for

the genceral bargaining unit expired on June 30, 2009. On May 4, 2009, the City and SEIU
(collectively referred to as the “Parties™) began negotiations for a successor MOA. The Parties have
met formally 16 times since then. To date, the partics have reached tentative agrcement on

approximately 17 items, but remain divided over economic issues including wages and levels of
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employee benefit contributions. The Parties have full-day meetings scheduled for September 14 and
15, 2009, and the City continues to believe that a reasonable settlement is still possible.

8. On August 5, 2009, SEIU suggested to the City that representatives were considering
a potential strike. In the following meeting, on August 12, 2009 the parties confirmed off-the-record
discussions that SEIU did not want to negotiate beyond September 15, 2009. SEIU indicated that it
would seek strike authorization from its members. To negotiate in good faith and in an effort to
avoid a labor dispute, the Parties met on August 19, August 26, September 2, and September 10,
2009.

9. On August 27, 2009, SEIU held a strike vote and reported that 95% voted in favor of
striking.

10. On September 3, 2009, the City sent a letter to Adolfo Reidel, the Palo Alto Worksite
Organizer for SEIU Local 521, reminding SEIU of the critical health and safety services the City
provides, providing a preliminary list of critical positions that the City had identified, and requesting
that SETU agree to exempt employees holding those positions from a strike in the interest of
protecting the Palo Alto public. A truc and cormrect copy of the September 3 letter is attached to this
declaration as Exhibit “A”. On September 10, 2009, the City received a letter rejecting the City’s
request. A true and correct copy of SEIU’s September 10 letter is attached as Exhibit “B”.

i On or about September 4, 2009, supervisors reported to Human Resources and the
negotiating, team that they had heard rumors, and that some employees indicated to them that SEIU
employees were planning a mass absence or “sick out” on September 8, 2009. The City immcdiately
sent a letter to Mr. Reidel to inform SEIU of these concerns, and requested that SEIU, given the fact
that the partics werce still negotiating in good faith and that impasse had not been declared, renounce
any “sick outs,” urge members not to participate, and make cvery effort to ensure that employees
aticnd work. The City received no response. A true and correct copy of the City’s September 4,
2009 letter 15 attached as Exhibit =“C”.

12. On September 8. 2009, 151 SEIRJ employces catled in sick. In some departments,
such as the Planning Department. more than 75% of SEIU employees were absent. In my 14 ycars
with the City of Palo Alto, this level of absence is unprecedented. In contrast, only 3 employees of
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approximately 240 in the management and professional group called in sick on September 8, 2009.
In September 2008, the daily average of SEIU employees calling in sick was less than thirty per day,
or approximately four percent of all SEIU employees. In addition, although the City’s September 4,
2009 letter informed SEJU that the City reserved the right to request doctors’ notes to ensure that
sick leave usage was consistent with the city’s rules for use only in cases of actual personal illness,
at least one SEIU steward has informed managers that SEIU will be filing grievances for requesting
such notes.

13. On September 9, 2009, the City learned that employees were planning a potential
“walk out” from their duties during the work day at some point during the work week. The City
immediately notified SEIU of this information and urged SEIU to remind employees that disruptions
to work during assigned working times are not permitted and requesting that SEIU discourage
employees from participating in such disruptions. A true and correct copy of the City’s September
9, 2009 letter 1s attached as Exhibit “D”. SEIU replied that employees were “taking a break™, which
they arc entitled to do, in solidarity of the bargaining team and the bargaining process. On
September 10, 2009, at 12:55 p.m. many SEIU members gathered in front of City Hall for a
demonstration sanctioned and sponsored by SEIU that lasted for at least 15 minutes. The usual
lunch period for most employees is noon to 1:00 p.m.

14. On September 10, 2009, the City and SEIU met and the City presented SEIU with a
new proposal. On September 11,2009, SEIU informed the Human Resources department that it will
begin picketing around City facilities on September 14, 2009, and confirmed to the City’s negotiator
that 1t does not plan to strike on September 14 or 15, 2009.  However, SEIU has not retracted its
August 12 position that it does not want to negotiate past September 15, 2009, and to date has not
agreed to give the City specific, advance notice of when or if it will go on strike.

I declare under penalty of perjury under the laws of the state of California that the foregoing
is truc and correct.

Executed this 151h day of September, 2009, at Palo Alto, California.
%obdra Blanch
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Clty ur Palo Alto

Office of the City Manager

September 3, 2009

VIA E-MAIL & U.S. MAIL
Adolfo Reidel

“Worksite Organizer

SEIU, Local 521

891 Marshal! Street
Redwood City, CA 94063

RE: Ciritical Positions for Continuity of Public Health and Safety

Dear Mr. Reidel:

1 am writing on behalf of the City of Palo Alto to submit a formal request to have certain
employees who work in critical public health and safety positions remain on the job during any
labor action. While the city recognizes SEIU’s right to strike we hope it does not reach that
point. In either case, senior management believes that it is the responsibility of both
management and SEIU to continue to provide services that if disrupted would cause public
health and safety risks to the citizens we serve. In this spirit, the City is asking SETU Local 521
to agree that employees in certain job classifications be defined as.“critical workers.”

California law provides that those who perform work that is necessary to prevent a
substantial and imninent threat to public health and safety have no right to strike. The City
provides many essential public health and safety functions, such as the provision of electricity,
water, gas, wastewater, and certain police and fire services. The City’s Executive Staff has
performed a comprehensive review of City operations and identified specific positions that are
critical to maintain public health and safety-related services. A strike by Palo Alto members of
SEIU will create an emergency situation for these functions.

Specifically, the City has determined that the employces working in the following
classifications are critical workers who are nceded to perform work necessary to prevent a
substantial and imminent threat to the health and safety of the residents of the City of Palo Alto.

A. Police Department Critical Positions

Chief Public Safety Dispatchers
Public Safety Dispaichers

Dispatchers are needed to preserve the City’s ability to dispatch emergency and non-
emergency equipment and personnel and are specially and extensively trained to receive and
dispatch calls for police, fire, ambulance, paramedic, streets, parks, utilities and animal control
services.

P.O. Box 10250
Palo Alto, CA 94303
650.329.2563

(190503 sh 0111257
650.325.5025 fax
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Adolfo Reidel
September 3, 2009
Page 2

RE: Crtical Positions for Continuity of Public Health and Safety

B. Public Works Critical Positions

The Palo Alto Regional Water Quality Control Plant (WQCP) is a 24/7 operation that
serves a very critical health and safety function for the public within the service area (Cities of
Palo Alto, Mountain View, Los Altos, Los Altos Hills, and East Palo Alio, and Stanford
University). The Regional Water Quality Control Plant cleans biological wastes from
wastewater before that water is discharged to the San Francisco Bay. Operation of the WQCP
requires highly trained and skilled operators to ensure proper treatment of wastewater and protect
against discharges of harmful materials into the San Francisco Bay and its environs. It is
imperative that the WQCP function fully and completely without interruption, and the City’s
NPDES permit requires that the City properly maintain and operate all treatment and disposal
facilities and systems at all times. Failure to do so could potentially result in mishandling and/or
releases of chemicals and/or pollutants harmful to the environment and the public, as well as
violations of state and federal law.

The following positions assigned to the WOCP are needed to operate the WQCP to
maintain public health and safety in this sensitive area:

Senior Water Quality Control Operator
‘Water Quality Control Operator II
Chemist

Senior Chemist

Lead Electrician

Electrician Senior Mechanic

Maintenance Mechanic
N

For the reasons stated above, 1 would like SEIU Local 521 to agree to exempt these
employees from any potential labor action. The City will not hesitate to take all measures
necessary to prevent a substantial and imminent threat to public health and safety. However, 1
know that you, as the Worksite Organizer of SEIU Local 521, understand and appreciate the
special services that the City provides and the important responsibilities that City employees
have to the citizens of Palo Alto.

The ability for the City to conduct critical operations will in no way limit SEIU’s ability
lo negotiale ils contract in good faith. In fact, in addition to ensuring the safety of our residents,
the City belicves that continuing to provide critical public health and safety services without
interruption can be beneficial to both partics.  Your commitment to this request is paramount to
mainlaining essential City operations that affect the health and safety of Palo Alto residents.
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Adolfo Reidel
September 3, 2009
Page 3

RE: Critical Positions for Continuity of Public Health and Safety

If exempting the employees holding the 9 critical positions listed above from a labor
action in order 1o protect the health and safety of the public is acceptable to SEIU, please execute
the letter below and return it to me by September 9, 2009. Thank you in advance for your
assistance with this important matter. :

Sincerely,

7.

JAMES
City Manager

cc: Russ Carlsen
Darrell Murray
Sandra Blanch
Marcie Scott
Melissa Tronquet

SEIU Local 521 hereby agrees to exempt employees holding the 9 critical positions listed
above from a labor action.

By:

Title: _

Date:

090903 sh 0111257
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v Al Linad T it
4o K0 prrR I BAnely

September8,2009 RECEIVED
SEP 10 7008

James Keene .

City Manager IEDA
City.of Palo Alto

P.0. Box 10250 : o
Palo-Alip, CA 94303

Re:  Your Sepiember 3, 2009 Letter to Adolpho. Reldc] = Critiez] Positions

Dear Mr. Keene:

Please be advised that this.office represets SBIU Local 521. Tam writing at the téguest of our
elient in response to youir September 3,.2009 Teter.

The City has been reguestedin thepast to-direct comrninigations; regatdingthe pngong
collective bargaining between:the City.aniihe: SEIUdirectly to-Nick :Steinmegier; pot:to:Mr.
Reidel. We request:that you observe:that request and«direct. all further communioations
regarding this matter directly to Mr. Stemmemr

The Union is intent upan, and 18.actively: amgaged any. th&pmcessnfnegouatmg in.gpod-faith
with.the: (’Jxly to reach an agrecment bR a.SuBCESSer. M@U, Wethmkthe parhw eh CSQI'C‘- best

your Ieﬁer is rendemd moot and :mcIevant

Suffice it to say, as well, your glaims that "California Jaw” provides thai eertain employoes “who
perform work with the City, of ] Palp. Altolhave “no.rightto strike.” is.a.gross overstatoment of
whit the law actuallyds, In fact,.0fly a.cour inthe gppropriste-case,; based onqgggepmtc
siubmissm_ns,.canfrestz_ict:thﬂig‘htfb%mike :’t‘:f@ity-o ‘Adto-emiployees. 'I’hcrbns :ne Iaundry
list of SEIU-represented. classifications whose rightto: strike is oircumseribed i fhe:fashion set
forth 1n your letter.

Let me again assert on. behalf of Togal- 521 that itis interested in.negotiating a Labor Agreement
with the City, and hopes that the City:shares.that interest. That should be the- focus:of the
partics’ time angd.attention in the upcoming days.
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September 8, 2009
James Keene
Page 2

Please direct-any response to this commuymnication diréetly to Mr. Steinmejer.

Sincerely,

VAH/map
opeiu 3 afl-cio(1)
cet Darrell Muttay @ IEDA
Nick Steinméier
- 1/543304 e
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SENT VIA FACSIMILE AND E-MAIL

City . Palo Alto
Department of Hurman Resources

Adolfo Reidel

Worksite Organizer
SEIU, Local 521

891 Marshall Street
Redwood City, CA 94063

Administration
Employee Benefits
Risk Management

CC:

September 4, 2009
RE:  Potential “Sick Out” at City of Palo Alto
Dear Adolfo:

In the past day, the City has Jeamned of rumors and other strong indications that Palo Alto
SEIU members may be plonning a “sick out” for some time during the week of
September 8, in which large numbers of your members may call in “sick” at once.

The City and SEIU are still meeting and conferring and impasse has not been declared.
In fact, the parties have three dates identified for negotiating between now and September
15. Given that the parties are still negotiating in good faith, we expect that SEIU does
not and will not condone “sick outs” or similar actions by employees. Therefore, we are
requesting SEIU’s assistance in (1) renouncing any “sick outs” or other actions, (2)
urging members not to participate if they do hcar of such actions, and (3) making every
cffort to ensurc that employees attend work.

Finally, as you know, use of sick leave is only allowed for actual personal sickness or
disability. The City reserves the right, as provided in section 601 of the City’s Merit
System Rules and Regulations, to request a doctor’s note for any suspected abuses of sick
lcave rules

Thank you in advance for your anticipated cooperation.

Sincerely,

W httbrs fr

RUSS CARLSEN
Human Resources Director

James Keene
Sandra 3lanch

Marcie Scott
Lynn Krug

P.O. Box 10250

Palo Alto, CA %433 7 2
LROADO mer §o61145S 415.329.2401

415.325.2696 Fax
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City of Palo Alto

Department of Human Resources

SENT VIA FACSIMILE AND E-MAIL
Adolfo Riedel, Worksite Organizer

Nick Steinmeier, Negotiator

SEIU, Local 521

891 Marshal) Street

Redwood City, CA 94063

September 9, 2009
RE: Potential “Walkout” at City of Palo Alto

Dear Adolfo and Nick:

The City was pleased to sce that the massive number of SEIU'employees who called in
“sick” yesterday returned to work this morning. However, we have now learned of new
rumors that Palo Alto SEIU members may be planning a “walkout” during a workday this
week.

As you are well aware, the City and SEIU are still meeting and conferring and impasse
- has not heen declared. _The City. is computted 1o serving the public and will not tolerate .
disruptions to work. Employees are required to remain at their duties duning assigned
working- times. The City will consider participation in disruptions during assigned
working times abandonment of duties, and participating employees will not be paid. We
again urge you to remind Union employees that such disruptions are not allowed and ask

them not to participate.

Thank you in advance for your cooperation.

Sincerely,
N
o
Russ Carlsen
Human Resources Director

[0

Jarnes Keene
Sandra Blanch
Marcie Scott
Lynn Krug

80409 met 8261159 7
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Adnanna E. Guzman, SBN 188812
LIEBERT CASSIDY WHITMORE
A Professional Law Corporation 60SEP 17 AM B: 18
153 Townsend Street, Suite 520

San Francisco, CA 94107

T: (415) 512-3000, F: (415) 856-0306

GARY M. BAUM, City Attorney SBN 117200

MELISSA C. TRONQUET, Deputy City Atty. SBN 234768
CITY OF PALO ALTO

250 Hamilton Ave., 8th Floor

Palo Alto, CA 94301

T: (650)329-2171; F: (650) 329-20646

Attomeys for Charging Party
CITY OF PALO ALTO

STATE OF CALIFORNIA

PUBLIC EMPLOYMENT RELATIONS BOARD
CITY OF PALO ALTO, . Case No. SF-CO-210-M
Charging Party,
FURTHER DECLARATION OF
v, SANDRA BLANCH

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 521,

Respondent.

S U VRO |

1. 1, SANDRA BLANCH, am employed by the City of Palo Allo as the Assistant
Director of the City’s Human Resources Department. T have held this position for the past 2 years
and have worked in the City’s IHuman Resources Department {or more than 14 years. 1 have
personal knowledge of the facts below. 1 called to testify to the following, 1 conld and would
competently do so

2. 1 am submitting this declaration in support of the City’s Request for Injunctive Relief
to enjoin SETU Local 321 from stnking.

3. In my capacity as Assistant Director of Human Resources, | oversec all of the

employment and labor refations 1ssues in the City, including labor agreements, classification studies

and changes, and ewnployee benefits. | am a member of the City’s negobating team in the ongoing
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22

23

contract negotiations with SEIU Local 521, and I am familiar with all of the City’s labor agreements
and labor relations rules, including the City Charter and other rules.

4. I have reason to believe that a strike by Palo Alto employees who are members of
SEIU Local 521 is imminent.

5. Article V, Section 4 of the Palo Alto City Charter contains impasse resolution procedures
for fire fighters and police officers. A certified copy of the City Charter provision is attached as
Exhibit A.

6. Police Dispatchers are not fire fighters or police officers and are not subject to the
Charter’s impasse resolution procedure.

7. For all employces other than Fire and Police Department employees covered by the City
Charter’s impasse procedures, impasse procedures are established in the City’s Merit System Rules
and Regulations, Chapter 12, section 1208. The procedures in section 1208 provide that if, after a
reasonable amount of time, the bargaining representatives of management and the employee
organization fail to reach agrecment, they may agree to a method of resolving the dispute. A true
and correct copy of Chapter 12 of the City’s Ment System Rules and Regulations is attached as
Exhibit B.

8. On August 5, 2009, SETU suggested to the City that representatives were considering
a potential strike. In the following mceting, on August 12, 2009 the parties confirmed off-the-record
discussions that SEIU did not want to negotiate beyond September 15, 2009. SE[U indicated that it
would scek strnike authorization from its members. To negotiate in good faith and in an effort to
avoid a labor dispute, the Parties met on August 19, August 26, Scptember 2, and September 10,
2009.

9. On August 27, 2009, SEIU held a strike vote and reported that 95% voted in favor of
striking.

10. On Scptember 3, 2009, the City sent a letter to Adolfo Reidel, the Palo Alto Worksite
Organizer for SEIU Local 521, rerminding SEIU of the critical health and safety services the City
provides, providing a preliminary list of critical positions that the City had identified, and requesting
that SEIU agree to cxempt employees holding those positions from a strike in the interest of

091609sh 0111276 2 I |
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protecting the Palo Alto public. On September 10, 2009, the City received a letter rejecting the
City’s request.

11. On September 15. 2009, the City received a letter from the South Bay Labor Council
formally notifying the City that a strike sanction has been granted to SEIU local 521 against the City
to direct 110 affiliated unions to support the strike. A true and correct copy of this letter is attached
as Exhibit C.

12.  Although SEIU agreed on September 15, 2009 to meet and negotiate on September
17, 2009, and agreed to sct a “placeholder” to meet on Friday, September 18, 2009, SEIU has not
scheduled any meetings beyond Scptember 18, 2009.

13. Although SEIU has stated to the City’s negotiating team that it will notify the City
when it plans to strike, it still has not stated how far in advance of a strike it will notify the City.

14. 1 am informed and believe and based thereon allege that SEIU had three mcetings
scheduled with City SEIU employees on September 16, 2009 to update employees on the status of
negotiations, and that they told employees in the 6:00 a.m. and 12:00 p.m. meetings to plan to stnke
next Thursday, September 24, 2009.

15. Bascd on the September 10, 2009 lettcr sent by SEIU Local 521°s legal counsel in
response to the City’s request that SEIU Local 521 agree to excmpt critical positions from
participating in the strike, I belicve and based thercon allege that SEIU 1s refusing to acknowicdge
that the positions identified in the City’s request for injunctive relief are critical to public health and
safety.

16. 1 am mformed and believe and based thercon allege that some SEIU cmployees have
been scheduling mectings and completing other work this week and cautionming co-workers that they

are completing these tasks in case they are not here next week.

7

i
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17.  Based on my knowledge and experience with City employees and City operations, |
believe that a strike by the critical positions identified in the City’s Request for Injunctive Relief
poses an imminent threat to public health and safety for the reasons set forth in the City’s brief.

1 declare under penalty of perjury that the foregoing is true and correct.

Executed this 16th day of September, 2009, at Palo Alto, Califomnia.

Prmnet

S a Blanch

091609sh 0111276 4 e ——7 8

FURTHER DECLARATION OF SANDRA BLANCH




EXHIBIT A

7Y



CHARTER OF THE CITY OF PALO ALTO

Sec. 12. Duties of appointive officers.

The duties of the city clerk and attorney
shall be those normally exercised by such
officers as provided in this charter and in the
administrative code.

It shall be the duty of the city auditor to
ensure that the city departments and officers
responsible for accounting and financial
management activities comply with statutory
requirements and accounting standards. It
shall be the duty of the auditor to conduct
internal audits of all the fiscal transactions
of the city including, but not limited to, the
examination and analysis of fiscal proce-
dures and the examination, checking, and
verification of accounts and expenditures;
and the city auditor shall provide other
analyses of financial and operating data as
dirccted by the city council. The city auditor
shall conduct internal audits in accordance
with a schedule approved by the city council
and may conduct unscheduled audits from
time to time. The results of these audits shall
be reported in wniting to the city council and
the city manager. In addition, the auditor
shall have such other dutics as the council
may by ordinance direct.

(Amended by Stats. 1968, Ch. 163, 7-8-68
and by amendment filed with the Secretary
of State, December 9, 1983)

Sec. 13. Audits.

In addition 1o the audits conducted by the
city auditor, the city council shall engage an
independent certified public accounting firm
to conduet an annual external audit and re-
port the results of this audit in writing to the
city council. The city auditor shall coordi-
nate the annual external audit.

(Amended by amendment filed with the Sec-
retary of State, December 9, 1983)

THE FOREGOWG DOTUMENT 1S CERIAED 1O BE
A CORRECT COPY OF THE ORIGINAL ON FRE

i oartity tor dectarp) undy
©F perfury that the Aorog oIty
and corrscd”

CITY CLERK
CiTY OF PALOALTO

Chye

Article V. Compulsory Arbitration for
Fire and Police Department Employee
Disputes

Sec. 1. Declaration of policy.

It is hereby declared to be the policy of
the city of Palo Alto that strikes by firefight-
ers and police officers are not in the public
interest and should be prohibited, and that a
method should be adopted for peacefully
and equitably resolving disputes that might
otherwise lead to such strikes.

Sec. 2. Prohibition against strikes.

If any firefighter or peace officer em-
ployed by the city of Palo Alto willfully en-
gages in a strike apainst the city, said
employee shall be dismissed from his or her
employment and may not be reinstated or
returned to city employment except as a new
employee. No officer, board, council or
commission shall have the power to grant
amnesty to any employee charged with en-
gaging in a strike against the city.

Sec. 3. Obligation to negotiate in
good faith.

The city, through its duly authorized rep-
resentatives, shall negotiate in good faith
with the recognized fire and police depart-
ment employce organizations on all matters
relating to the wages, hours, and other terms
and conditions of city employment, includ-
ing the establishment of procedures for the
resolution of grievances submitted by either
employee organization over the interpreta-
tion or application of any negotiated agree-
ment including a provision for binding
arbitration of those gricvanees. Unless and
unti] agreement is reached through negotia-
tions between the city and the recognized
employce organization for the fire or police
department or a determination is made
through the arbitration procedure hereinafter
provided, no existing benefit or condition of
employment for the members of the fire de-
partment or police department bargaining
unit shall be eliminated or changed.
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Sec. 4. Impasse resolution
procedures. )

All disputes or controversies pertaining to
wages, hours, or terms and conditions of
employment which remain unresolved after
good faith negotiations between the city and
cither the fire or police department em-
ployee organization shall be submitted to a
threc-member board of arbitrators upon the
declaration of an impasse by the city or by
the recognized cmployce organization in-
volved in the dispute.

Representatives designated by the city
and representatives of the recognized em-
ployee organization involved in the dispute,
controversy or gricvance shall cach select
one arbitrator to the board of arbitrators
within three days after either party has noti-
fied the other, in writing, that it desires to
proceed to arbitration. The third member of
the arbitration board shall be selected by
agreement between the two arbitrators se-
lected by the city and the employce organi-
zation, and shall serve as the neutral
arbitrator and chairman of the board. In the
cvent that the arbitrators selected by the city
and the employee organization cannot agree
upon the sclection of the third arbitrator
within ten days from the date that cither
party has notified the other that it has de-
clared an impasse, then either party may re-
quest the State of California Conciliation
Service to provide a list of seven persons
who are qualified and experenced as labor
arbitrators. If the arbitrators selected by the
city and thc employee organization cannot
agree within threc days after receipt of such
list on one of seven to act as the third arbi-
trator, they shall alternately strike names
from the list of nominees until only onc
name remains and that person shall then be-
come the third arbitrator and chairman of the
arbitration board.

Any arbitration convened pursuant to this
article shall be conducted in conformance
with, subject to, and governed by Title 9 of
Part 3 of the California Codc of Civil Proce-
dure.

CH-11

CHARTER OF THE CITY OF PALO ALTO

At the conclusion of the arbitration hear-
ings, the arbitration board shall direct each
of the parties to submit, within such time
limit as the board may establish, a last offer
of settlemnent on each of the issues in dis-
pute. The arbitration board shall decide each
issuve by majority vote by selecting which-
cver last offer of settlement on that issue it
finds most nearly conforms with those fac-
tors traditionally taken into consideration in
the determination of wages, hours, and other
terms and conditions of public and private
employment, including, but not limited to,
changes in the average consumer price index
for goods and services, the wages, hours,
and other terms and conditions of employ-
ment of other employees performing similar
services, and the financial condition of the
city and its ability to meet the cost of the
award.

After reaching a decision, the arbitration
board shall mail or otherwise deliver a true
copy of its decision to the parties. The deci-
sion of the arbitration board shall not be
publicly disclosed and shall not be binding
until ten days after it is delivered to the par-
tics. Duning that ten-day period the parties
may meet privalely, attempt to resolve their
differences, and by mutual agreement amend
or modify any of the dccisions of the arbi-
tration board. At the conclusion of the ten-
day penod, which may be exiended by mu-
tual agreement between the parties, the deci-
sion of the arbitration board together with
any amendments or modifications agreed to
by the parties shall be publicly disclosed and
shall be binding upon the parties. The city
and the recognized cmployec organization
shall take whatever action is necessary to
carry out and effectuatc the award.

The expense of any arbitration convened
pursuant to this article, including the fee for
the scrvices of the chairman of the arbitra-
tion board, shall be bome cqually by the
parties. All other expenses which the parties
may incur individually are to be bome by
the party incurring such expenses.

81



CHARTER OF THE CITY OF PALO ALTO

(Added by amendment filed with the city
clerk, July 17, 1978)

Article VI. The Recall, Initiative and
Referendum

Sec. 1. Recall.

Proceedings may be commenced for re-
call of any council member by the service,
filing and publication of a notice of intention
‘to circulate a recall petition. Proceedings
may not be commenced unless, at the time
of commencement, such council member
has held office for at least six months and no
recall petition has been filed against such
council member within the preceding six
months.

The. petition demanding the recall of the
council member sought to be recalled,
signed by registered voters equal in number
to at least twelve percentum of the number
of registered voters at the last general mu-
nicipal election, shall be filed with the clerk.
One election is sufficient for the recall of
onc or more council members, but a separate
pelition is necessary to propose the recall of
each council member.

No signature may be affixed to the peti-
tion until the proponents have served, filed
and published a notice of intention to circu-
late a recall petition, containing the name of
the council member sought to be recalled, a
staternent in not more than five hundred
words of the grounds on which the recall is
sought, and the name and address of at least
one proponent. The notice of intention shall
be served, personally or by certified mail, on
the council member sought to be recalled,
and a copy thereof with a centificate of the
time and manner of service shall be filed
with the clerk. A separate notice of intention
shall be filed for cach council member
sought to be recalled.

Within seven days after the filing of the
notice of intention, the council mcmber
sought to be recalled may file with the clerk
an answer in not more than five hundred
words to the statement of the proponents

CH-12

and, if an answer is filed, shall serve a copy
thereof, personally or by certified mail, on
one of the proponents named in the notice of
intention. The statement and answer are in-
tended solely for the information of the vot-
ers and no insufficiency in the form or
substance thereof shall affect the validity of
the election or proceedings. The notice,
statement and answer, if any, shall then be
published in a newspaper of general circula-
tion by the city clerk.

No signature may be affixed to a recall
petition until the county registrar of voters
has received two blank copies of the petition
and has advised the proponents in writing
that the form and wording are in order.

Seven days after the publication of the
notice, statement and answer, if any, by the
city clerk and provided al] the requircments
of this section re Notice of Intention, an-
swers, and form of petition have been met,
the recall petition may be circulated and
signed. The petition shal) bear a copy of the
notice of intention, statement and answer, if
any. If the council member has not an-
swered, the petition shall so state. Signatures
shall be secured and the petition filed within
ninety days from the filing of the notice of
intention. If such petition is not filed within
the time permitted by this section, the same
shall be void for all purposes.

The signatures to the petition need not all
be appended to one paper, but said petition
may be presented in sections. The number of
signatures to each section shall be at the
pleasure of the person soliciting signatures
to the same. Any qualified voter of the mu-
nicipality shall be competent to solicit said
signaturcs. Unless and until it be proven
otherwise by official investigation, it shall
be presumed that the petition presented
contains the signatures of the requisite num-
ber of qualified voters. Each signer of said
petition shall at the time of signing the peti-
tion include his printed name and his place
of residence, giving street and number, and
if no street or number exists, then a designa-
tion of his place of residence which will en-
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CHAPTER 12
EMPLOYER AND EMPLOYEE RELATIONS AND

EMPLOYEE REPRESENTATIVES

Sections:

1201 Right to join or abstain

1202 Right to choose representation

1203 Definitions

1204 Registration of employce organizations
1205 Representation units

1206 Recognized employce organizations
1207 Rights, obligations and limitations
1208 linpasse procedures

1021. Rightto join or abstain. In the interest of improving the efficiency of City services and the
promotion of sound personnel management, it is the purpose of this chapter to establish uniform
procedures for employeces, whether individually or in organization, to participate in the process of
communication toward establishing wages, hour and other terms and conditions of employment, and
to provide the means for amicable discussion and adjustment of matters of mutual interest, with the
intent of fostering harmmenious employer-cmployee relations.

1202. Right to choose representation. Employees of the City of Palo Alto, except as may be
otherwise provided hercin or by law, shall have the right to form, join and participate in the activities
of employee organizations of their own choosing as provided in Sections 3500-3510 of the
Government Code of the State of California. Employees of the City of Palo Alto shall have the right
to refuse to join or participate in the activitics of any employee organization and shall have the right
to represent themselves individually in their employment relations with the City.

1203. Definitions.

(a)  Employee. The term "employee” shall mean any regular full- or part-time employee, as
defined in these rules and regulations.

(b)  Employee organization. The term "employee organization” shajl mean any organization
which includes employces and which has as one of its primary purposes representing such
employece in his/her employment relations with the City and which has registered with the
Director of Human Resources as provided for in Section 1204.
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(©)

(d)

(e

(O

Recognized employee organization. The term "recognized employee organjzation” shall
mean an employee organization that has been registered pursuant to Section 1204, and has
been certified pursuant to Section 1206.

Scope of representation. The teri "scope of representation” shall pertain to matters relating
1o wages, hours and other terms and conditions of employment.

Management; management employee. The terins "management” or “management
employee" shall mean any City Council Member, or any employee having the authority to

exercise independent judgment in the interests of the City to hire, transfer, suspend, promote,
discharge, assign, reward or discipline other employees, or effectively to recommend such
action.

Management represcntative. The term "management representative” shall mean the City
Manager or his/her designated representative(s).

For purposcs of Section 1962 3964 of the Labor Code of the State of California, the City
Manager is designated as the "governing body" to whom employees of the Fire Department or
any other department or division of the City or employee organizations may address
gricvances and recommendations regarding wages, salaries, hours and working conditions.
For the purposcs of Sections 3500-3510 of the Government Code of the State of California,
the City Manager or his/her designated representative(s) will act to represent the City to meet
and confer in good faith with representatives of ecmployce organizations.

Confidential employee. The term "confidential employee” shall mean an cmployee who is
privy to decisions of City management affecting employee relations.

I'roof of employee approval. "Proof of employee approval™ of a petition is demonstrated
under this chapter by either of the following:

(1) Signed and dated signatures on the petition.

(2)  Signed and dated employee organization authorization cards.

Only signatures of employees currently employed with signatures having been executed within six
months priorto the date of filing of the petition or authorization card presentation, shall be accepted
as proof of employee approval. The total number of employees in a proposed representation unit
shall be determined by using the Council-approved City budget, adjusted 1o reflect the positions
actually occupicd as of the date of the petition and excluding such classifications or individuals as
may be limited from membership in the unit by the provisions of this chapter.

)

Days, ‘the term "days" shall mean calendar days.
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1204.

Mediation. The term "mediation” shail mean the process by which an impartial third party
assists the parties in reconciling a dispute regarding wages, hours, and other terms and
conditions of employment between representatives of management and the recognized
employee organization.

Registration of employee organizations.

(a)

(b)

Application for registration. An organization that desires to be registered as an employee
organization shall file with the Director of Human Resources the following documents,
signed by its presiding officer, showing:

(1)  Name and mailing address of the organization.
(2)  Names and titles of officers and representatives.

(3) A copy of its constitution and/or by-laws which shall contain a stateinent that the
organization has as one of its primary purposes representing employees in their
emnployment relations.

(4)  Verification of employee membership in the organization which may be shown by
signed and dated signatures on a petition or on authorization cards.

(5) A statement that the organization has no restriction on membership based on race,
color, creed, national origin or sex.

(6) A designation of those persons, not exceeding three in number, and their addresses, to
whom notice sent by regutar United States mail will be deemed sufficient notice on the
organization for all purposes.

Registration. Upon receipt and verification of all the information required by Section
1204(a), the Director of Human Resources shall, in writing, notify the organization that it has
been registered as an employee organization. A copy of this notice shall be filed with the
City Manager's office.

Organizational changes. A registered employee organization shall notify the Director of
Human Resousces of any change the organization makes in those items required by Section
1204(a)(1), (2) and (6) in writing within ten days of any such change.
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1205. Representation units.

(a)

(®)

(©)

(d)

()

Appropriateness of unit. The appropriateness of a representation unit shall be governed by
the following factors: That it is the broadest feasible grouping based upon internal and
occupational community of interest; that the history of representation is used in the
determination; that the unit does not contain classifications or individuals restricted or Jimited
by this chapter; and that no City classification shall be in more than one representation unit.

Establishment. A representation unit is established by petition of eligible employees within
the proposed unit. A petition must be accompanied by proof of employee approval equal to at
least thirty percent of the eligible employees within the proposed unit. The petition shall be
filed with the Director of Human Resources, who will review the appropriatencss of the
representation unit. He/she shall also give notice of the filing to the employees in the
proposed unit and to any recognized employee organization that has filed a written request for
such notice. A petition for the establishment of a representation unit may be combined with a
petition that secks to certify an employee organization as a recognized employee
organization. Petition for establishment of a representation unit which would involve
modification of an existing unit may be made only during the thirty-day period between
ninety and sixty days prior to the expiration date of a memorandum of agreement to which the
existing unit is a party.

Challenge by employee organization. 1f an employce organization desires to challenge the
appropriateness of the proposed representation unit and sceks to establish a different unit, it
shall, within thirty days of the filing of the petition it seeks to challenge, file a petition with
the Director of 1uman Resources requesting a unit determination through further action.

Challenge by the Director of Huinan Resources. If the Director of Human Resources
decides to challenge the appropriateness of the proposed representation unit, he/she shall
within thirty days of filing the original petition give notice to the petitioner concerned of such
challenge.

Certification of unchallenged unit. 1f there has been no petition or notice filed challenging
a petition to cstablish a representation unit within thirty days, the director of hurnan resources
shall certify to the petitioner that the representation unit has been established.

Amendment of petitions. If a challenge is lodged, the Director of Humnan Resources shall
notify the eriginal petitioner in writing. 1fan amended petition is not filed within seven days
of such notice, the petition and challenge shall be transmitted to the State Mediation and
Concihiation Service as provided below. Upon the filing of an amended petition, the original
petition shall be deemed revoked and the amended petition shall be proeessed as an onginal
petition as set forth above.
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(h)

Determination of dispute. If a challenging petition has been duly filed, and the challenge
has not been resolved by amendment or withdrawal, the Director of Human Resources shall
first transmit the petition and challenge with a request for determination to the State
Mediation and Conciliation Service, which shall utilize its procedures to determine the
appropriate representation unit or units. On suggestion of the State Mediation and
Conciliation Service, an alternate agency may be used.

In resolving representation unit disputes, it is recommended that the State Mediation and

. Conciliation Service, or alternate agency, shall in each case determine the broadest feasible

grouping based upon such factors as internal and occupational community of interest and the
history of representation. No City classification shall be included in more than one
representation unit. The State Mediation and Conciliation Service, or alternate agency, may
adopt rules governing its process of determination and may consolidate petitions for hearing.
The decision of the State Mediation and ConciMation Service, or those of an alternate agency
if used, shall be transmitted to the Director of Human Resources and petitioner. The decision
of the State Mediation and Conciliation Service, or alternate agency, shall be final.

Professional employee's right to separate unit. Professional employees shall not be denied
the right to be represented separately from non-professional employees by a professional
employecs' organization consisting of such professional employces. The term "professional
employees™ for the purposcs of this section shall mean employees engaged in work requiring
specialized knowledge and skills attained through completion of a recognized course of
wnstruction, including but not limited to physicians, registered nurscs, engineers, architects,
leachers, librarians and various types of physical, chemical and biological scientists. In
further definition, all of the following requirements are necessary in meeting the definition of
professional ecmployees:

(1) Primary duties consist of work:

a. requiring advanced knowledge in a field of science or leaming customarily
acquired by a prolonged course of specialized intellectual instruction and study,
or

b. original and crcative in character in a recognized field or artistic endeavor, and

the results of which depend primarily on the invention, imagination, or talent of
the employce.

(2)  Work requires the consistent exercise of discretion and judgment.

(3) Work is predominantly intellectual and varied in character, and the output or result
cannot be standardized.

(4) tie/she does not devote more than twenty percent of his/her hours worked in work weck
to activitics not an essential part of and necessarily incident to such professional duties.

35

88



1206. Recognized employee organizations.

(a)

)

(c)

(d

()

()]

Petition. An employee organization that seeks certification as a recognized employee
organization shall file a petition with the Director of Human Resources. The petition shall
1dentify the representation unit requested or established pursuant to Section 1205, for which
petitioner secks recognition, and shall include a statement of reasons for the composition of
the unit, including 2 community of interest. The petition shall be accompanied by all of the
documents required by Section 1204(a), in request for registration.

Majority and minority petitions. The Director of Human Resoureces shall determine the
percent of proof an employee approval greater than fifty percent of the employees within the
representation unit which shall be certified as a majority petition. A petition accompanied by
proof of employce approval of between thirty and fifty percent of the employees within the
representation unit shall be egrtifted as a minority petition.

Challenge. The Director of Human Resources shall give written notice of his/her
certification of a majority or minority petition to the petitioner, to the employees involved,
and to any employec organization that has filed a written request for the receipt of such
notice. Another employee organization may file a challenging petition secking to become the
recognized employce organization within the representation unit.

Certification without election. If no challenging petition is filed against a majority petition,
the Director of Human Resources shall certify the petitioner as the recognized employce
organization of the representation unit.

. Election - challenged majority petition. If a minority petition is filed against a majority

petition and is accompanied by proof of employee approval equal to at least thirty percent of
the employees within the representation unit, the Director of luman Resources shall refer the
matter in request for an election to the State Mediation and Conciljation Service or their
suggested alternate, who shall call and conduct a secret ballot efection pursuant to Section
1206(g).

Election - minority petition. Ifa minority petition is filed, the Director of [fuman Resources
shall, whether or not a challenging petition is filed, request the State Mediation and
Conciliation Service, or their suggested alternate, to conduct a secret ballot election pursuant
to Section 1206(g). !f a challenging petition is filed against a minority petition and is
accompanied by proof of employce approval equal 1o at least ten percent of the employees
within the representation unit, the election agency shall include the challenging employee
organization on the ballot.
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1207.

(a)

(b)

Election procedure. Whenever an election agency calls an election pursuant to this chapter,
it shall include the choice of no organization on the ballot. Employees entitled to vote in a
representation election shall be those employees within the representation unit whose names
appeared on the payroll immediately prior to the date of election. An employee organization
shall be certified by the Director of Human Resources as the recognized employee
organization within the representation unit if the majority of those casting valid ballots at the
election chooses said organization. If an election where none of the choices receives a
majority of the valid ballots cast, a runoff election shall be conducted between the two
choices receiving the largest number of ballots cast. There shall be no more than one
representation election in a twelve-month period within the same representation unit.

Decertification procedure. A decertification petition may be filed with the Director of
Human Resources by employees or an employee organization to determine whether ornota
recognized employee organization continues to represent a majority of the employees within
the representation unit. Such petition must be accompanied by proof of employee approval
equal to at least thirty percent of the employees within the representation unit. Such a
petition may be received by the Director of Human Resources only during the thirty-day
period between ninety and sixty days prior to the expiration date of an existing memorandum
of agreement.  When such a valid petition has been filed, the State Mediation and
Conciliation Service, or its suggested alternate, shall conduct an clection to determine
whether or not the incumbent recognized employee organization shall be decertified if a
majority of those casting valid ballots vote for decertification, or in appropriate cascs, if a
majority vote for the pctitioning organization. In the absence of decertification, the
certification of the recognized employee organization shali continue on a year-to-year basis.

Rights, obligations and Hinitations.

Employee organizations. ¥Employce organizations may represent their members in
employment relations only in the matters and to the extent provided by the Government Code
of the State of California

Unit representation. Upon prior apreement with the appropriate representatives of
management, a rcasonable number of ciployees may be designated by an employee
organization to act as unit representatives.  With advance permission, and conditions
permitting, unit representatives may bhe given reasonabie time away from their duties to act in
representing, an employee on matiers within the scope of representation.

Each employee organization shall provide the Director of Human Resources with the name(s)
of the person(s) currently authorized 1o represent such organization.
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(d)

(e)

Limitation; management and confidential employees. No management or confidential
employee may be represented in their employment relations with the City by an employee
organization which represents other types of employees. However, nothing in this chapter
should be interpreted as prohibiting management and confidential employees from joining
and holding office in an employee organization.

Rules no abropation of rights. By the adoption of the provisions of this chapter, City
management shall not be deemed to abrogate its right to establish policy and procedure and
make whatever changes it considers necessary for the good and efficient services of the City.
The exclusive rights of city management include, but are not limited to: determine the
missions of its constituent departments, sections, groups and individuals; set standards of
services; determine the standards of selection for employment and promotions; direct its
employecs; take disciplinary action; relieve its employees from duty because of Jack of work
or for other legitimate reasons; maintain the efficiency of governmental operations; determine
the methods, means, time and personnel by which government operations are to be
conducted; determine the content of job classifications; take all necessary actions to carry out
its missions and exercisc complete control and discretion over its organization and technology
of performing its work.

Meet and confer in good faith. Recognized employee organizations, only, shall have access
to the meet and confer process. Upon request, representatives of a recognized employee
organization shall have the right to meet and confer in good faith with the appropriate
representatives of management regarding wages, hours, and other terms and conditions of
employment. Representatives of recognized employee organizations may participate in such
meetings without loss of compensation or other benefits. "Mect and confer in good faith”
shall mean the mutual obligation personally to meet and confer in order to freely exchange
information, opinions and proposals and to endeavor to reach agrecment on matters within the
scope of representation.

If agreement is reached by management and a rccognized employee organization, or
recognized employee organizations, they shail jointly prepare a written memorandum to such
understanding, which shall not be binding, and present it to the City Manager's office.

If a memorandum of agreement contains an expiration date, either party to the memorandum
may declare its intention to initiate meet and confer sessions with regard to revision of the
memeoerandum only during a thirty-day period between ninety and sixty calendar days prior to
the expiration date of the memorandum of agreement. Notice of intention must be in writing,
and be accompanicd by a written statement sctting forth the revisions desired by the party
serving notice. Meeting and conferring in good faith on proposed revisions shall begin
between parties within a reasonable time following the filing of notice.
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1208.

In the event neither party declares its intention to revise the memorandum of agreement
within the specified period of time, the memorandum will be automatically renewed for one
year.

Access of organizations_to work locations. Conditions permitting, representatives of
employee organizations are authorized access to City work locations for the purpose of
conducting business within the scope of representation, provided that no disruption of work is
involved; the business at hand includes direct members of the particular employee
organization; the business transacted is other than the recruiting of members or the collection
of dues. Any business representative of a recognized employee organization may have access
to City work locations for purposes as indicated above, provided that he/she receives prior
clearance froimn the Director of Human Resources or his/her office before entering the work
location. The Dircctor of Human Resources or his/her representative may accompany the
business representative. Employec organizations shall hold all organizational meetings at
times other than during working or duty hours of those present, and at locations other than on
City work premises. Employce organizations may post notices on bulletin boards, provided
that such notices are stamped by the Human Resources Department before posting. The
notices are restricted to recreational and social affairs, election or appointment of officers and
representatives, and notices of meetings. Requests for the posting of other material shall be
directed to the Director of Iluman Resources.

Prohibition; recognizing picket lines. Employees shall not have the right to recognize a
picket line of a Jabor or cmployee organization while in the performance of their official
dutics.

Adoption of rules and regulations. Any rules and regulations adopted to further the
administration of employer-employee relations and for the implementation or clarification of
the provisions of this chapter, shall be consistent with the Charter of the City of Palo Alto, the
Palo Alte Mimicipal Code, and with the City's Merit System Rnles and Regulations as
established in these rules and as may be further defined by administrative directives.

Impasse procedures.

(2

(b)

Mutual agreement. M. after a reasonable period of time, the appropriate representatives of
management and recognized cmployee organizations fail to reach agreement, unless
otherwise provided in the City Charter, the parties together may mutually agrce upon a
method of resolving the dispule inctuding, but not limited to, mediation.

Mediation procedure. If the parties agree upon mediation but are unable 10 agree on the
mediator, the parties shall request the services of the State Mediation and Conciliation
Service, or suitable alternate, to provide a mediator. Costs of mediation shall be divided
one-half to the City and one-half to the recognized employce organization or recognized
employee organizations.  The mediator or mediating agency shall make no public



recommendations nor take any public position concerning the issues, but shall work directly
with the parties involved.
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SOUTH BAY

———Aft.ClO

LABOR
COUNCIL

EXECUTIVE BOARD

Cindy Chovez, tXECUTIVE OFFICER
1AM ond AW Local Lodge 93

Ron tind, PRESIDENT
UFCW Locol §

Kristy Sermessheim, 151 ViCE PRESDENT
SEI Local 521

Bilf Brill, 204D VICE PRESIDENT
IBEW local 1245

Louie Rocha, Jr., RECORDING SECT
CWA \ocal 9423

Sam Soiu, SERGEANT. AL ARMS
1AM and AW Lodye 93

Enrique Fermandez, IREASURER
UNITE / HERE] Llocol 19

Sheiliena Brunston, alv tocdl 263
1AM ond AW Lodge 93

Yolando Cruz
AFSCME locol 101

Larry Dougherty
Teomsters Locat 350

Tom tinebarger
Painken ond Taper Loca! 913

Malindo Morkowilz
CNA/NNOC

Bl Meayor
Plumbary and Steombnors
Llocol 392

Joremy Ray
LAFF focaf 1171

Albert Roosma
UBE Conpartees tocal 403

Roland Smith
CSEA Chapier 187

Ned Shuthers
Buitding and Conurucion Trades Counclt

Mark Yan Den Houvel
Sheerron] Workers Locol 104

Sol Ventura
1BEW tocol 337

Dovid chcc;
AT tocol 613,

September 15, 2009

VIA EMAIL & U.S. MAIL

Russ Carlsen

Director of Human Resources
City of Palo Alto

250 Hamilton Avenue

Palo Alto, CA 94301

Dear Mr. Carlsen:

This letter serves as formal notification that a strike sanction has been granted to
SEIU Local 521 against City of Palo Alto at 250 Hamifton Avenue, Palo Alto,
California. Strike sanction was granted on September 14, 2009.

The effect of this sanction is to direct our 110 affiliated unions representing over
110,000 workers to support this sanctioned strike at your facility. This includes
honoring and joining union picket lines and providing financial support to striking
families.

This sanction also means that we will contact our elected officials at every level to
intervene on our behalf. Furthermore, we will invoke a full scale lobbying eftort to
pursue all appropriate actions including revocation of tax breaks, review of workplace
practices, and cancellation of any government contracts.

In short, we will do everything in our legal power to ensure that these working
women and men are successful in their request for workplace dignity and adequate
compensation.

This is not a threat, but an affirmation of our moral commitment to protecting
working families in our community. As always, we prefer to resolve these issues in an
amicable manner and are always available to assist in the resolution of this dispute.

in rt‘])’. %
Executive Officer

cc: Rome Aloise, Teamsters Joimt Council 7
Tom Dalzell, IBEW Local 1245
Bill Hoyt, Teamsters Local 287
Dan Laffan, NALC Local 193
Kristy Sermersheim, SEIU Local 521
Loretta Springer, ATU Local 265
South Bay AFL-CIO Labor Counci} Executive Board
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PROOF OF SERVICE

1 declare that 1 am a resident of or employed in the County of Santa Clara, State of
California. Iam over the age of 18 years and not a party to the within entitled cause. The name
and address of my business is City of Palo Alto, 250 Hamilton Avenue, g Floor, Palo Alto, CA
94301.

On Scptember 16, 2009, 1 served the within documents:

FURTIIER DECLARATION OF SANDRA BLANCH
on the parties listed below by the applicable methods:

@ by causing such documents to be delivered to Federal Express for First Ovemnight
Courier service.

facsimile transmission in accordance with the requirements of PERB Regulations
32090 and 32135(d).

m by transmitting via e-nxail the documents listed above to the persons at the e-mail
addresses set forth below.

Wendy Ross, General Counscl

Public Employment Relations Board (PERB)
Office of the General Counsel

1031 18" Strect

Sacramento, CA 95811-4124

Facsimile No.: 916-327-6377

Email Address: WRoss@perb.ca.gov

Laura Davis, Regional Counsel

Public Employment Relations Board (PERB)
Office of the Generai Counsel

1330 Broadway, Suite 1532

Qakland, CA 94612-2514

Faesimile No.: (510) 622-1027

Ewnail Address: LDavis@perb.ca.gov

Vin Harrington, Esq.

Weinberg Roger & Rosenleld

100] Manna Village Parkway, Ste. 200
Alameda, CA 94501-1091

Facsimile No.: 510-337-1023

Email Address: vharnngton@unioncounsel.net

Sharon

PROOF OF SERVICE ]
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Adrianna E. Guzman, SBN 188812 SF REGAGHAL Ul ik
LIEBERT CASSIDY WHITMORE
A Professional Law Corporation 7809 SEP 21 PH 3: 28

153 Townsend Street, Suite 520
San Francisco, CA 94107 R
T: (415) 512-3000, F: (415) 856-0306

GARY M. BAUM, City Attorney SBN 117200
MELISSA C. TRONQUET, Deputy City Alty. SBN 234768

CITY OF PALO ALTO

250 Hamilton Ave., 8th Floor

Palo Alto, CA 94301

T: (650)329-2171; F: (650) 329-2646

Attorneys for Charging Party
CITY OF PALO ALTO

STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

CITY OF PALO ALTO, Case No. SF-CO-210-M
Charging Party,

THIRD DECLARATION OF
V. SANDRA BLANCH

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 521,

Respondent.

1. [, SANDRA BLANCH, am employed by the City of Palo Alto as the Assistant
Director of the City’s Human Resources Department. | have held this position for the past 2 years
and have worked in the City’s Human Resources Department f{or inore than 14 years. | have
personal knowledge of the lacts below. If called to testify to the following, 1 could and would
compectently do so.

2 1 tm submituing this declaration in support of the City’s Request for Injunctive Relief
to enjoin SEIU Local 521 from striking.

3. In my cuapacity as Assistant Director of Human Resources, | oversee all of the

employment and labor relations issucs in the City, including labor agreements, classification studies
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and changes, and employee benefits. | am a member of the City’s negotiating team in the ongoing
contract negottations with SEIU Local 521.

4. On September 17, 2009, the negotiating teams for the City and SEIU met from

approximatcly 10:30 a.m. to 9:00 pan. 1 attended that meeting

5. Today, September 18, 2009 the negotiating teams for the City and SEIU met from

approximately 10:00 a.m. to 1:00 p.m. [ attended that meeting.

6. Toward the end of today’s meeting, SEIU presented the City with a proposal and
stated that 1t was their last proposal and will not take anything worse than what is in 1t to their
members.

7. The City 1s facing a budget shortfall for the 2009-2010 fiscal year. The negotiating
team reviewed SEIU’s final proposal and determined that it remains at least one million dollars
fower than the minimum amount the City needs toward balancing the City budget for 2009-2010.
As such, at this time, I bclieve it is unlbkely that the City will be financially able to accept this
proposal.

8. ‘The City has a closed session meeting with the City Council scheduled for Monday
night, September 21, 2009, to discuss the negotiations between the City and SEIU.

9. The City asked SEIU to schedule meetings on Tuesday, September 22, 2009 and
Thursday, September 24, 2009, SEJU’s lead negotiator, Nick Steinmeier, specifically refused to
meet on September 24, Further, Mr. Steinmeier would not agree today to schedule a meeting for
September 22, and instead told the City's negotiators to call him after the City Council closed session

if Council will move its dircction.

i
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10.  Based on today’s mecting, and the information conveyed in my earlier declarations in
support of the City’s request for injunctive rehef, I have reason to believe that a stnike by Palo Alto
employees who are members of SEIU Local 521 is imminent and substantially likely to occur during
the week of September 21, 2009.

I declare under penalty of perjury that the foregoing 1s true and correct.

Executed this 18th day of September, 2009, at Hayward, California.

dru Elame

S Blanch
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PROOF OF SERVICE

I declare that 1 amn a resident of or employed in the County of Santa Clara, State of
California. I am over the age of 18 years and not a party to the within entitled cause. The name
and address of my business is City of Palo Alto, 250 Hamilton Avenue, 8" Floor, Palo Alto, CA
94301.

On September 21, 2009, 1 scrved the within documents:

THIRD DECLARATION OF SANDRA BLANCH
on the partices listed below by the applicable methods:

E Personal Delivery:

Laura Davis, Regional Counsel

Public Employment Relations Board (PERB)
Office of the General Counsel

1330 Broadway, Suite 1532

Oakland, CA 94612-2514

Facsimile No.: (510) 622-1027

Email Address: LDavis@perb.ca.gov

I declare under penalty of perjury that the foregoing is true and correct and that this
declaration was exccuted on September 21, 2009, at Pal

Sharotrf1. Hanks J
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PROOF OF SERVICE

1 declare that I am a resident of or employed in the County of Santa Clara, State of
California. 1am over the age of 18 years and not a party to the within entitled cause. The name
and address of my business is City of Palo Alto, 250 Hamilton Avenue, 8" Floor, Palo Alto, CA
94301.

On September 21, 2009, 1 served the within documents:

THIRD DECLARATION OF SANDRA BLANCH
on the partics listed below by the applicable methods:

by causing such documents to be delivered to Federal Express for First Overmght
Councr scrvice.

Tami Bogert, Gencral Counsel

Wendy Ross, Deputy General Couasel
Public Employment Relations Board (PERB)
Office of the General Counsel

1031 18" Strect

Sacramento, CA 95811-4124

Facsimile No.: 916-327-6377

Email Address: WRoss@perb.ca.gov

Email Address: thogert(@perb.ca.pov

1 declare under penalty of perjury that the foregoing is true and corrcet and that this
declaration was executed on September 21, 2009, at PaloAdto, (Byliformia.

Sharon¥1. Hanks
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ADRIANNA E. GUZMAN, SBN 188812
LIEBERT CASSIDY WHITMORE

A Professional Law Corporation

153 Townsend Street, Suite 520

San Francisco, CA 94107

T: (415) 512-3000, F: (415) 856-0306

GARY M. BAUM, City Attorney SBN 117200

MELISSA C. TRONQUET, Deputy City Atty. SBN 234768
CITY OF PALO ALTO

250 Hamilton Ave., 8th Floor

Palo Alto, CA 94301

T: (650)329-2171; F: (650) 329-2646 - =
Attorneys for Charging Party ?_";’; =
CITY OF PALO ALTO oo 7 Y
P O —
My N
r—‘:[:U:; ~
STATE OF CALIFORNIA oWy =
5-—4 O
PUBLIC EMPLOYMENT RELATIONS BOARD go o
Lq
CITY OF PALO ALTO, Case No.
Charging Party,

DECLARATION OF VALERIE FONG
v.

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 521,

Respondent.

l. [, VALERIE FONG, am cmployed by the City of Palo Alto as the Director of
Utilities for the City’s Utilities department. 1 have served in this position since October 2006.
Previously 1 have worked for 29 years in similar positions for various utility providers, including,
Pacific Gas and Electric and the City of Alameda. I have personal knowledge of the facts below. If
called 1o testify 1o the following, } could and would competently do so.

2. 1 am submitting this Declaration in support of the City’s Request for Injunctive Reliel
to enjoin certain essential positions represented by SEJU Local 521 from striking.

3. The City of Palo Alto is the only City in the State operating its own Electric, Gas and

Water Utility, providing services to businesses and residents. Through the City’s provision of utility

services, the City is charged with the protection of the public’s health, safety and welfare.  All of

these utilities are heavily regulated by the State and/or Federal government. It is the City’s duty to
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maintain these essential services for the public. Thus, the City must have a certain number of
employees present to conduct day-to-day operations, as well as to respond to emergéncies that might
occur at either the City’s facilities, or at a local business or residence. The positions that provide
daily and emergency services are crucial to safely providing utility service. Without skilled
employees to perform these duties, the delivery of electricity, gas or water could be interrupted or
delivered in an unsafe fashion.
4. Based on my experience, in order to deliver services and keep the systems operational

the City must have a minimum of:

- 4 Installer-Repairer Leads

- 9 Installer-Repairers

- 2 Maintenance Mechanics

-3 Lineperson Leads

- 6 Linepersons

- 5 Electrician Leads

- 9 Electricians

- 6 Heavy Equipment Operators

- 6 Water Systems Operators

- 6 Iield Service Persons

- 3 Utility System Operators.
This constitutes sufficient staff needed by the City to repair and maintain gas distribution systems,
wastewater collection systems. and electrical systems and equipment. In the event of a strike, the
City could delay new services to unoccupied buildings; however it cannot stop or delay repairs and
maintenance without jeopardizing the safe delivery of water, gas or electricity.

S. The staffing of these positions is critical to mamtaining the health and safety of the

citizens of Palo Alto. LExamples of critical employee duties they perform include: Emergency
system repairs on sewer backups, cleaning contaninated spills, controlling and repairing gas Jeaks,

welding on pas mains and services, repairing electrical outages on the transmission/distribution
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system, monitoring our substations, replacing traffic signals, repairing street light outages, and
restoring watcr service after interruptions.

6. Contractors could perform certain limited work on power, water and wastewater
services, however contractors can not work on or weld gas lines due to the requirements set by the
Federal Department of Transportation (DOT). Also, the City has been unable to locate a contractor
that can perform the duties at our electric substations.

7. The needed lostaller-Repairers (9 Installer-Repairers and 4 Leads) and 2 Maintenance
Mechanics must be certified to work on the gas system through the Operator Qualification training
necessary to meet the requirements set by the Federal Department of Transportation (DOT).

8. The City requires 3 Linesperson Leads and 6 Linepersons to safely operate utility
services. A minimum amount of linespersons is necessary for public safety in order to provide daily
maintenance of overhcad and underground electrical equipment. Linespersons also make safe and
repair the City’s electrical equipment when outages occur. With live electrical wires, response timc
is critical to mitigate the threat to public safety. Fulfilling this position requires knowledge of the
day-to-day operation of the City’s electrical equipment including transformers, switchcs, conductors,
street hights, traffic signals, and fire alarm circuits.

9. In order to continue the safe delivery of utility service, the City requires at least §
Electrician Leads and 5 Electricians. Electrictans maintain power distribution substations and repair
clectrical and mechanical components. The City could not contract out this position because safe
operation of the circuitry within a substation requires knowledge of the City’s systems that would
take too much time to develop. Minimum staffing is required in order to continue to provide electric
services to the City’s residents and businesses, as well as to ensure public safety.

1o The 6 Heavy Equipment Operators are critical because it would not be prudent or safe
to have outside contractors operating heavy equipment around the gas system. The City could
potentially contract out or hire temporary staff to operate heavy equipment to perform emergency
duties: however it will be difficult to locate qualified stafl as there are few, if any. contractors that
operate heavy equipment and are trained and familiar with the Gas Systen).

[
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11.  Water Systems Operators are critical positions in order to ensure the safety of the
drinking water. Contaminated water is a direct threat to public health and safety. If the 6 minimally
required positions are not staffed, daily maintenance including the sampling and monitoring of the
system will suffer. Training a contractor is impracticable because adjusting the essential parts of the
water system (reservoirs, pumps/stations, regulators and valves) requires time and familjarity with
the system. If a problem with the water system occurred, the City cannot simply turn the water off.
Tumning the water off would endanger the public for many reasons, including the loss of fire
suppression water.

12. We are requesting the designation of 6 Field Service Persons as critical. These Field
Service employees are the first responders to emergency calls for gas, water, wastewater and electric
problems or concerns. The City’s Utility requires sufficient staff to respond to any emergencies such
as gas leaks or water breaks. Daily, a Field Service Person responds to approximately 20 calls. This
position also has to meet the qualification requirements set by the Department of Transportation
(DOT). The City has not been able to locate a contractor that can perform the duties due to the
requirements set by the Department of Transportation (DOT).

13. ‘The City’s Utility requires 3 Utility System Operators. Utility System Operators are
akin to dispatchers. A Utility System Operator receives calls conceming emergencies related to the
public utilities and ensures staff is deployed to respond to emergencies. These positions are very
critical to the electric utilities operation. A qualified person must be familiar with the City’s
electrical Transmission and Distribution system in order to safely operate the Supervisory Control
and Data Acquisition system (SCADA) and direct emergencies crews in a safe, reliable manner to
restore power.  Because of the familiarity with City specific systems required for this position, the
City is not able to contract out this position.

1 declare under penalty of perjury under the laws of the state of California that the foregoing
is true and correct.

Executed this 15th day of September, 2009, at Palo Alto, California.

Valerie | Fig : j o
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ADRIANNA E. GUZMAN, SBN 188812
LIEBERT CASSIDY WHITMORE

A Professional Law Corporation

153 Townsend Street, Suite 520

San Francisco, CA 94107

T: (415) 512-3000, F: (415) 856-0306

GARY M. BAUM, City Attomey SBN 117200

MELISSA C. TRONQUET, Deputy City Atty. SBN 234768
CITY OF PALO ALTO

250 Hamilton Ave., 8th Floor

Palo Alto, CA 94301

T: (650) 329-2171; F: (650) 329-2646

Attorneys for Charging Party
CITY OF PALO ALTO
STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

CITY OF PALO ALTO, Case No.

Charging Party,
SUPPLEMENTAL DECLARATION OF
v. VALERIE FONG

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 521,

Respondent.

——

1. [, VALERIE FONG, am employed by the City of Palo Alto as the Director of
Utilities for the City’s Ultilities department. 1 have served in this position since October 2006.
Previously 1 have worked for 29 years in similar positions for various utility providers, including
Pacific Gas and Electric and the City of Alameda. 1 have personal knowledge of the facts below. If
called to tesuty to the following. I could and would competently do so.

2. I am submitting this Supplemental Declaration in support of the City’s Request for
Injunctive Relief to enjoin certain essential positions represented by SEIU Local 521 from striking.

3. The City’s Utilitics Department maintains a Field Service Representative, who 1s
required to be on the job to keep the utility systems operational. The Field Service Representative

acts as a first responder for all trouble calls (eleciric, water, wastewater collection and gas).

1
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4. The City Utilities Department operates a 15 hour shift on weekdays (6:00AM to
9:00PM) and an 8 hour shift on weekends and hohidays. In addition to these regular shifts, on a
weekly basis, one Field Service Representative is scheduled to respond to emergencies and service
disruptions after hours.

5. The City Utilities Department does have an established on-call rotation group for
electric, and an on-call rotation for water-gas-wastewater (“WGW”). The WGW on-call team
consists of a 3 person crew (one primary, one secondary and one heavy equipment operator). The
electric on-call team consists of one on-call person per group (one electrician for substations, one
electrician for traffic signals, and one lineperson or hineperson lead) who is always on-call. Electric
Operations has in the past scheduled crewmembers (a minimum of a 3 person crew for construction
and 2 person crew for Traffic Signal and Communications) to cover major holiday weekends such as
the 4th of July, Thanksgiving, Christmas, and New Year’s.

6. Ken Boyd’s electrical business is not involved with electric transmission or
distribution and hi§ outside employment is not relevant to City Utilities Department operations and
service.

7. Dean Batchelor, Russ Kamiyama, Scott Williams and Juan Colin do not have any
certifications for working on the water, wastewater collection or gas systems. Furthermore, two of
these persons have no certifications or ficenscs to operate heavy equipment and have not climbed
electric poles for several years. ‘Two of these persons have on rare occasion responded to
emergencies and performed emergency repairs on the system, and only one of these persons has a
current license to opcrate heavy equipment.

8. All crew members are required to respond to emergencies, e-ven if their normal job
duties involve routine maintenance.

9. The City maintains a callout list that 1s utilized to mobilize crews during emergeneies
with a weekly rotation noting which cmployce will be the first to be called out.

10. The City’s Utilities Department needs an emergency core of workers to deliver
services to our customers and residents. Workers have set skill sets which qualify them to work on

different parts of the cleetric, water, gas, wastewater collection and fiber utilities. Workers work
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together as a unit, and multiple workers are required to respond to emergencies depending on the
emergency. Crews are stationed in different locations during an emergency to operate equipment as
needed at different locations to ensure the system is safe for all customers and workers.

11. The city has emergencies such as electric outages, gas leaks, water main breaks,
wastewater collection system breaks, fiber system breaks, and crews are utilized for the emergencies
for which they are qualified and for which their services are required to “make safe” of any situation
and 1o restore service to customers. These emergencies, as history has shown, can occur at any time
of the day or night, and any day of the week. Because of the lifeline nature of utility services, the
business is a round-the-clock business with crews needed to respond to emergencies as they occur
regardless of the hour of the day or day of the week.

I declare under penalty of perjury under the ]aWs of the state of California that the foregoing

1s true and correct.
[xccuted this 17th day of September, 2009, at Palo Alto, California.

Valerie ‘%on§ ;

109

091109 sh 0111277, 3

SUPPLEMENTAL DECLARATION OF VALERIE FONG




ATTACHMENT H

110



Adnanna E. Guzman, SBN 188812
LIEBERT CASSIDY WIIITMORE
A Professional Law Corporation i0: 0
153 Townsend Street, Suite 520 2009 SEP 21 AH10: 06
San Francisco, CA 94107

T: (415) 512-3000, F: (415) 856-0306

GARY M. BAUM, City Attorney SBN 117200

MELISSA C. TRONQUET, Dcputy City Atty. SBN 234768
CITY OF PALO ALTO

250 Hamilton Ave., 8th Floor

Palo Alto, CA 94301

T: (650) 329-2171; F: (650) 329-2646

Attorneys for Charging Party
CITY OF PALO ALTO

STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

CITY OF PALO ALTO, Case No.

Chargmmg Party,
DECLARATION OF DARRELL
V. MURRAY

SERVICE FMPLOYTEES INTERNATIONAL
UNION. LOCAL 521,

Respondent.

1. 1, DARRELL MURRAY, am cmployed by IEDA, a labor relations company that
represents approxymately )50 private and public sector.employers. Prior to joining 1EDA, 1 worked
as a tabor rclations professional for a variety of agencics since 1976, including serving as Labor
Relations Director for Bay Arca Rapid Transit, Labor Relations Manager for Multnomah County,
Orcgon, and as a mediator for the Oregon Employment Relations Board.  The City of Palo Alto
(“Crtv ) has contracted with 1IEDA for labor relations and negotiabion services since 2005, and 1 have
heen assigned as chief negotiator for the City of Palo Also since 20006, T am the chief negotiator in
the ongoing negotiations between the City and Scrvice Employces International Union Local 521
("SEIUT). | have personal knowledge of the facts below. 1f called to testify to the following, 1

could and would competently do so.
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2. 1 am submitting this declaration in support of the City’s Request for Injunctive Relief
to enjoin certain cssential positions represented by SEIU Local 521 from stnking.

3. The memorandum of understanding between the City and SEIU expired on June 30,
2009. On April 7, 2007, ] sent a lctter to SEIU on behalf of the City notifying SEIU of the City’s
desire to renegotiatc the terms of the MOU between the City and SEIU, with an emphasis on cost

reduction and containment.

4. In my capacity as chief negotiator, 1 have attended and served as chief negotiator in

all of the bargaining sessions between the City and SEIU.

5. To date, the City and SEIU have met nineteen times as follows (times are
approximate):

¢8) Mecting # I — May 4, 2009
Negotiation Started: 1:00 pm
Meeting ended: 4:30 pin

(2) Meeting # 2 — May 20, 2009
Negotiation Started: 9:30 am
Mecting ended: 12:00 pm

3) Mecting #3 — May 27, 2009
Negotiation Started: 5:45 pm
Meeting ended: 8:00 pm

(4)  Meeting #4 - May 28. 2009

Negotiation Started: 10:00 am
Meeting cnded: 3:45 pin

(5 Mecting #5 — June 3, 2009
Negotiation Started: 6:00 pin
Mecting ended: 8:00 pm

(0) Mecting #6 —~ June 9, 2009
Negotation Started: 2:00 pm
Meeting ended: 5 pm

{7) Mecting #7 — June 18, 2009
Negotiation Started: 10:00 am
Mecting ended approximately 4:00 p.m.

(8) Meeting #8 - June 25, 2009
Negotration Started: 10:00 am 112
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Meeting ended: 12:30 pm

Meeting #9 — July 7, 2009
Negotiation Started approximately: 10:00 a.m.

No end time noted but calendar indicates approximately 4:00 p.m.

Meeting #10 — July 20, 2009
Negotiation Started: 1:30 pm
Meeting ended: 3:40 pm

Mecting #11 - July 29, 2009
Negotiation Started: 9:30 am
Mecting ended: 5:00 pm

Meeting #12 — August 5, 2009
Negotiation Started: 10:00 am
Meccting ended: 5:00 pm

Meeting #13 - August 12, 2009
Negotiation Started: 2:30 pm
Meeting ended: 4:30 pm

Meeting #14 — August 19, 2009
Negotiation Started: 1:15 pm
Meeting ended: 3:00 pm

Mecting #15 — August 26, 2009
Negotiation Started: 10:00 am
Meeting ended: 2:30 pimn

Mecting #16 — September 2, 2009
Negotiation Started: 2:00 pm
Meeting ended: 5:30 pm

Meeting #17 — September 10, 2009
Negotiation Started: 12:00 p.m.
Mecting ended: 3:00 pm

Meeting #18 — September 14, 2009
Negotiation Started: 12:00 pm
Meeting ended: 4:00 pm

Mecting #19 — September 15, 2009

Negotiation Started: 12:30 pm
Mecting ended: 1:30 am (9/16/09)

3
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I 6. An additional meeting is in progress and started at approximately 10:30 a.m. today,
2 |t September 17, 2009.
3 1 declare under penalty of perjury that the foregoing is true and correct.

4 Executed this 17th day of September, 2009, at Palo Alto, California.

‘Darrell Murra
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PROOF OF SERVICE

I declare that I am a resident of or employed in the County of Santa Clara, State of
California. Tam over the age of 18 years and not a party to the within entitled cause. The name
and address of my business is City of Palo Alto, 250 Hamilton Avenue, 8" Floor, Palo Alto, CA
94301.

On September 17, 2009, 1 served the within documents:
DECLARATION OF DARRELL MURRAY

on the partices listed below by the applicable methods:

[@ by causing such documents to be delivered to Federal Express for First Overnight
Courier service.

[)ZJ facsimile transmission in accordance with the requirements of PERB Regulations
32090 and 32135(d).
E&j by transmitting via e-mail the documents listed above to the persons at the e-mail

addresses set forth below.

Tami Bogert, General Counsel

Wendy Ross, Deputy General Counsel
Public Employment Relations Board (PERB)
Office of the General Counsel

1031 18" Street

Sacramento, CA 95811-4}124

Facsimile No.: 916-327-6377

Email Address: WRoss@perb.ca.gov
Email Address: thogert@perb.ca.gov

Laura Davis, Regional Counsel

Public Employment Relations Board (PERB)
Office of the General Counsel

1330 Broadway, Suite 1532

Oakland, CA 94612-2514

Facsimile No.: (510) 622-1027

Email Address: LDavis@perb.ca.gov

Vin Harrington, Esq.

Weinberg Roger & Rosenfeld

1001 Marina Village Parkway, Ste. 200
Alameda, CA 9450)-1091

Facsimile No.: 510-337-1023

Email Address: vhammington@unioncounsel.net

I declare undcer penalty of perjury that the foregoing is true and correct and that this
declaration was executed on September 17, 2009, at Pal?]}o ahiform

T SharowM. Hanks
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Adrianna E. Guzman, SBN 188812
LIEBERT CASSIDY WHITMORE
A Professional Law Corporation

153 Townsend Street, Suite 520

San Francisco, CA 94107

T: (415) 512-3000, F: (415) 856-0306

GARY M. BAUM, City Attorney SBN 117200
MELISSA C. TRONQUET, Deputy City Atty. SBN 234768
CITY OF PALO ALTO

250 Hamilton Ave., 8th Floor

Palo Alto, CA 94301

T: (650) 329-2171; F: (650) 329-2646

Attorneys for Charging Party
CITY OF PALO ALTO

STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

CITY OF PALO ALTO, Case No. SF-CO-210-M

Charging Party,
DECLARATION OF RENE EYERLY
V.

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 521,

Respondent.

1. I, RENE EYERLY, am cmployed by the City of Palo Alto (“City”) as the Manager of

Solid Waste for the City’s Public Works Department. 1 have held this position with the City since
June 2009. Prior to working for the City, I worked as én environmental consultant in Portland, OR.
I have personal knowledge of the facts below. 1f called to testify to the following, I could and would
competently do so.

2. 1 am submitting this declaration in support of the City’s Request for Injunctive Relief
to enjoin certain essential positions represented by Serviee Employees International Union, Local
S21(“SEIU") from striking.

3. Fam assigned to Work at the City’s Municipal Services Center, Building C, located at

3201 East Bayshore Road in Palo Alto, Califorma.
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i 4. My office at the Municipal Services Center is directly adjacent to the employee funch

2 | room.

3 5. T am aware that contract negotiations between the City and SETU are ongoing and 1

4 |} bave heard from City management, cmployees, and news stories that SEIU may be planning a

5 || potential strike.

6 6. On September 16, 2009, T am informed and believe and based thereon allege that

7 | SEIU held three mectings at City facilitics for the purpose of updating employees on the status of

8 | contract negotiations between the City and SETU.

9 7. I am informed and believe and based thereon allege that one of those meetings was
10 | held in the lunch room at the Municipal Services Center at 6:00 to 8:00 a.m. on September 16, 2009.
11 3. I was in my office on September 16, 2009 from approximately 7:00 to 8:00 a.m.
12 during that mecting. Because of the proximity of my office to the lunch room, 1 could hear things
13} that were being said in the lunch room. Based on the conversation I could hear and my awarcness of
14} the ongoing negotiations and the planned SEIU meeting for September 16, 2009, I understood that

15 || SEIU representatives were in fact updating employces on the status of contract negotiations.

16 9. Specifically, T heard people in the funchroom stating the following:

17 » That the City has not made any major changes m its position m negottations and
18 SE1U is not willing to make any major changes in its position.

19 « That activities to “shore up” participation mn a strike are ongoing, including updating
20 phone lists for cinployces

21 * Requesting volunteers to staff a union phone bank during the upcoming weekend to
22 call employces and encourage them to participate i a strike

23 e To plan for a strike on Thursday, September 24, 2009.

24 I declarc under penalty of perjury that the foregoing is true and correct.

25 Exccuted this 17th day of September, 2609; atSeattle, Washinptpir:

i

26
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28

118

090916 sh 8261151 2 L .

DECLARATION OF RENE EYERLY




PROOF OF SERVICE

I declare that I am a resident of or employed in the County of Santa Clara, State of
California. T am over the age of 18 years and not a party to the within entitled cause. The name
and address of my business is City of Palo Alto, 250 Hamilton Avenue, g Floor, Palo Alto, CA
94301.

On September 21, 2009, I served the within documents:

DECLARATION OF RENE EYERLY
on the parties listed below by the applicable methods:
@ Personal Dclivery:

Laura Davis, Regional Counsel

Public Employment Relations Board (PERB)
Office of the General Counsel

1330 Broadway, Suitc 1532

Oakland, CA 94612-2514

Facsimile No.: (510) 622-1027

Email Address: LDavis@perb.ca.gov

[ declare under penalty of perjury that the foregoing is true and correct and that this
declaration was exceuted on September 21, 2009, at Palo Alto, Cal }
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I declare that I am a resident of or employed in the County of Santa Clara, State of
California. I am over the age of 18 years and not a party to the within entitled cause. The name
and address of my business is City of Palo Alto, 250 Hamilton Avenue, g™ Floor, Palo Alto, CA
94301.

On September 21, 2009, I served the within documents:

DECLARATION OF RENE EYERLY
on the parties listed below by the applicable methods:

@ by causing such documents to be delivered to Federal Express for First Ovemnight
Courier service.

Tami Bogent, General Counsel

Wendy Ross, Deputy General Counsel
Public Employment Relations Board (PERB)
Office of the General Counsel

1031 18™ Strect

Sacramento, CA 95811-4124

Facsimile No.: 916-327-6377

Email Address: WRoss@perb.ca.gov
Email Address: thogert@perb.ca.gov

1 deelare under penalty of perjury that the foregoing is true and correct and that this
declaration was executed on September 21, 2009, at Pg itopCalifo
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Adrianna E. Guzman, SBN 188812 Ll
LIEBERT CASSIDY WHITMORE ? .

A Professional Law Corporation 003 SEP 2] PM 3: 28
153 Townsend Street, Suite 520

San Francisco, CA 94107

T: (415) 512-3000, F: (415) 856-0306

GARY M. BAUM, City Attorncy SBN 117200

MELISSA C. TRONQUET, Deputy City Atty. SBN 234768
CITY OF PALO ALTO

250 Hamilton Ave., 8th IFoor

Palo Alto, CA 94301

T: (650) 329-2171; F: (650) 329-2646

Attorneys for Charging Party
CITY OF PALO ALTO

STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

CITY OF PALO ALTO, Case No. SF-CO-210-M

Charging Party,
DECLARATION OF RUSSELL

v, CARLSEN IN SUPPORT OF THE CITY
OF PALO ALTO’S REQUEST FOR
SERVICE EMPLOYEES INTERNATIONAL INJUNCTIVE RELIEF

UNION, LOCAL 521,

Respondent.

1. I, RUSSELL CARLSEN, am employcd by the City of Palo Alto as its Director of
Human Resources. | have held this position with the City for more than four years. I have personal
knowledge of the facts below. If called to testify 1o the following, 1 could and would compctently do
50.

2. I am submitting tis declaration in support of the City’s Request for Injunctive Relicf
to enjoin certan essential positions represented by Service Employees Intemational Union, Local
521 (“SEIUT) from sinking.

3. In my capacity as Dircetor of Human Resources, 1 am copied from time to time on c-

mat} messages that SEIU sends to its Palo Alto members.

i

091409 sh 8261 150 1 B ) it

DECLARATION OF RUSSELL CARLSEN




23
24
25
26
27

28

4. On Saturday, September 19, 2009, at 11:20 a.m., SEIU Chapter Co-Secretary Joel
Dino sent an e-mail fiom his City e-mail account to City SEIU members and copying me. In his
message, Mr. Dino stated “We are planning a concerted work action for Thursday September 24™.
Please contact your CATs for full details.” A true and correct copy of the e-mail I received from Mr.
Dino is attached as Exhibit “A”.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 21st day of September, 2009, at Palo Alto, Califomia.

Russell Carlsen
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From: "Dino, Joel" <joel.dino@cityofpaloalto.org>

Date: September 19, 2009 11:20:22 AM PDT

To: "SEIU" <SEIU@CityofPaloAlto.org>

Cc: "Carlsen, Russ” <Russ.Carlsen@CityofPaloAlto.org>, <Adolfo.Reidel@seius2}.org>
Subject: Negotiation Update

Friends,

A message from your Negotiation Team,

Joel Dino
Chapter Co-Secretary

Negotiations Update:
The Union and the City met Thursday to continue negotiations. The City
made no significant movement on our two most important issues:

healthcare and retirerment.

The Union and the City continue negotiations today (Friday) and we will have
updates to you

We are planning a concerted work aetion for Thursday September 24th.
Plcase contact your CATs for full details.

Also, you will be contacted by memnbers during the next few days at home
or cell to continue to nform you on negotiations

In Solidarity,

Negotiation Team

9/21/2009
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1 declare that I am a resident of or employed in the County of Santa Clara, State of
California. Tam over the age of 18 years and not a party to the within entitled cause. The name
and address of my business is City of Palo Alto, 250 Hamilton Avenue, 8" Floor, Palo Alto, CA
94301.

On September 21, 2009, I served the within documents:

DECLARATION OF RUSSELL CARLSEN
on the parties listed below by the applicable methods:

El Personal Delivery:

Laura Davis, Regional Counsel

Public Employment Relations Board (PERB)
Office of the General Counsel

1330 Broadway, Suite 1532

Oakland, CA 94612-2514

Facsimile No.: (510) 622-1027

Email Address: LDavis(@perb.ca.gov

1 declare under penaity of perjury that the foregoing is true and correct and that this
declaration was executed on September 21, 2009, at Palo Alto, Calpfomia.
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PROOF OF SERVICE

1 declare that ] am a resident of or employed in the County of Santa Clara, State of
California. 1 am over the age of 18 years and not a party to the within entitled cause. The name
and address of my business is City of Palo Alto, 250 Hamilton Avenue, 8® Floor, Palo Alto, CA
94301.

On September 21, 2009, I served the within documents:

DECLARATION OF RUSSELL CARLSEN
on the parties listed below by the applicable methods:
@ by causing such documents to be delivered to Federal Express for First Overnight
Courier service.
E facsimile transmission in accordance with the requirements of PERB Regulations
32090 and 32135(d).
D(j by transmitting via e-mail the documents Jisted above to the persons at the e-mail
addresses set forth below.
Tami Bogert, General Counse)
Wendy Ross, Deputy General Counsel
Public Emnployment Relations Board (PERB)
Office of the General Counsel
1031 18™ Street
Sacramento, CA 95811-4124
Facsimile No.: 916-327-6377
Email Address: WRoss(@perb.ca.gov
Email Address: thogert@perb.ca.pov
Vin Harrington, Esq.
Weinberg Roger & Rosenfeld
1001 Marina Village Parkway, Ste. 200
Alameda, CA 94501-1091
Facsimile No.: 510-337-1023
Emaijl Address: vharrington(@unioncounsel.net

1 declare under penalty of perjury that the foregoing is true and correct and that this

declaration was executed on September 21, 2009, at Pal
Sharon M. Hanks
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STATE OF CALIFORNIA _. ARNOLD SCHWARZENEGGER, Governor

MPLOYMENT RELATIONS BOARD

Office of the General Counsel
1031 18th Street

Sacramento, CA 95811-4124
Telephone: (916) 322-3198
Fax: (916) 327-6377

VIA FACSIMILE AND E-MAIL
September 22, 2009

Melissa C. Tronquet, Deputy City Attorney
City of Palo Alto

250 Hamilton Avenue, 8th Floor

Palo Alto, CA 9430}

Adnanna E. Guzman, Attomey
Liebert, Cassidy & Whitmore
153 Townsend Street, Suite 520
San Francisco, CA 94107

Vincent Harrington, Jr., Attorney

Weinberg, Roger & Rosenfeld

1001 Marina Village Parkway, Suite 200
- Alameda, CA 94501

Re: City of Palo Alto v. SEIU Local 52]
Injunctive Relief Request No. 576 (Unfair Practice Charge No. SF-CO-210-M)

Dear Counsel:

As you were informed telephonically this morning before 10:00 a.m.. the Public Employment
Relations Board (PERB or Board) presently intends to appear on Wednesday, September 23, 2009,
in the Santa Clara County Superior Court to make an ex parte application for temporary restraining
order, order to show cause re temporary restraining order and preliminary injunction. The court
has multiple locations; civil matters such as this are generally heard at 191 N. First Street, San
Jose, California 95113 and/or 161 N. First Street, San Jose, California 95113. We wil} be informed
by the court tomorrow after 8:00 a.m.—and will notify you promptly thereafter—regarding at
which court location, in which department, and at what time this matter is scheduled to be heard.

Please inform whether counsel for SEXU Local 521 will oppose PERB’s ex parte application.
Sincerely,

TAM} R. BOGERT

General/?unse]

¢

/Z

77 s ?

PN
)

,." Ldira Z. Davis
i/ Regional Attorney
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PROOF OF SERVICE

1 declare that 1 am a resident of or employed in the County of Alameda, California. 1am
over the age of 18 years and not a party 1o the within entitled cause. The name and address of my
residence or business is Public Employment Relations Board, 1330 Broadway, Oakland, CA
94612.

On September 22, 2009, } served the Letter re Ex Parte Notice (Injunctive Relief Request
No. No. 576; UPC Case No. SF-CO-210-M) on the parties listed below by electronic mail and also
by

___ placing a true copy thereof enclosed in a sealed envelope for collection and delivery by
the United States Postal Service or private delivery service following ordinary business practices
with postage or other costs prepaid.

____ personal delivery.

_X _ facsimile transmission in accordance with the requirements of PERB Regulations
32090 and 32135(d).

Gary M. Baum, City Attorney

Melissa C. Tronquet, Deputy City Attorney
City of Palo Alto

250 Hamilton Avenue, 8th Floor

Palo Alto, CA 94301

FAX: 650-329-2646
Gary.baum@gityofpaloalto.org

Melissa.tronquet{@cityofpaloalto.org

Adrianna E. Guzman, Attorney
Liebert, Cassidy & Whitmore
153 Townsend Street, Suite 520
San Francisco, CA 94107
FAX: 415-856-0306
Aguzman@]cwlegal.com

Vincent Harrington, Jr., Attorney
Weinberg, Roger & Rosenfeid

1001 Marina Village Parkway. Suite 200
Alameda, CA 94501
FAX:510-337-1023

Vharmrington@unioncounsel.net

1 declare under penalty of perjury that the foregoing is true and correct and that this
declaration was executed on September 22, 2009, a1 Oakland, Califgrni

C.E. Johnson ~
(Type or print name)

(Signature)
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TAMI R. BOGERT, Bar No. 206561
General Counsel

WENDI L. ROSS, Bar No. 141030

Deputy General Counsel

LAURA Z. DAVIS, Bar No. 196494
Regional Attorney

KATHARINE M. NYMAN, Bar No. 249067
PUBLIC EMPLOYMENT RELATIONS BOARD
1031 18th Street

Sacramento, California 95811-4124
Telephone: (916) 322-3198

Facsimile: (916) 327-6377

Attorneys for State of California, Public Employment Relations Board

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
COUNTY OF SANTA CLARA
PUBLIC EMPLOYMENT RELATIONS BOARD, 109¢CcV153¢9088
. Case No. -
Plainuiff,

V.

MEMORANDUM OF POINTS

SERVICE EMPLOYEES INTERNATIONAL AND AUTHORITIES IN
UNION LOCAL 521, SUPPORT OF EX PARTE
Defendant. APPLICATION OF PLAINTIFF
PUBLIC EMPLOYMENT

RELATIONS BOARD FOR:

- }. Temporary Restraining Order;
2. Order 10 Show Cause Re
Preliminary Injunction
[Code Civ. Proc., §§ 526-27, Civ.
Code, § 3439.07]

Date: September 23, 2009
Time: To Be Determined
Dept. To Be Determined

Exempt from Fees
{(Gov. Code, § 6103.)
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INTRODUCTION

On September 19, 2009, the Service Employees International Union Local 521 (SEIU or
Union) confirmed that its members employed by the City of Palo Alto (City) intend to engage in a
concerted work action on or about September 24, 2009. The Union has been preparing for an
employee strike since August 27, 2009, when 95% of its voting members authorized a strike due to
their dissatisfaction with the progress of ongoing contract negotiations with the City. The SEIU-
represented employees in the City’s General Bargaining Unit (General Unit) comprise more than
half of the City’s workforce and include employees who occupy positions critical to public health or
safety. These essential employees include Police Dispatchers, Animal Control Officers, specially
certified Water Plant Technicians, and critical employees of the City’s public utilities and landfill
operations.

The City’s numerous declarations establish that the absence of these essential employees due
to a strike or work stoppage would cripple City operations and pose substantial, imminent danger to
the residents of Palo Alto and surrounding communities. Among many other perils, calls to 9-1-1
would go unanswered, certain fire-prevention activities would be cunailed, polluted wastewater
couid be dumped in the ocean, and the City’s ability to respond to an emergency—such as an
earthquake—would be entirely compromised.

While conceding that public employees generally may stoke, the City asked SEJU to ensure
that a small number of essential employees remain on the job to protect public health and safety, and
to ensure the City 1s able 1o preserve a basic level of emergency service to its residents. SE1U
declined to do so, asserting in essence that its members have a plenary right to strike without regard
to the consequences. Accordingly, the City asked the Public Employment Relations Board (PERB
or Board) to seek injunctive rclief to prohibit its essentia) employees from engaging in any strike or
work stoppage during their working hours on or about September 24, 2009.

STATEMENT OF FACTS

SEIU and the City were partres 10 a collectively bargained Memorandum of Agreement
(MOA) that expired on June 30, 2009. (ﬁeclaration of Laura Z. Davis (Decl. L. Davis), § 10,
Attachment F.) Since May 4, the parties have held approximately 19 bargaining sessions to meet
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and confer' over a successor MOA, but have not yet reached agreement. (Decl. L. Davis, § 12,
Attachment H.)

In a bargaining session on August 5, 2009 and again c;n August 12, 2009, SEIU’s Jead
negotiator advised the City that SEIU was considering an employee strike and stated that SEIU did
not wish to continue to meet and confer beyond September 15, 2009. (Decl. L. Davis, § 10,
Attachment F.) On August 27, 2009, SEIU Beld a strike vote and reported that 95% of its members
voted in favor of striking. (Decl. L. Davis, § 10, Attachment F.)

On September 3, 2009, the City wrote to SEIU seeking an agreement that employees
designated by the City as essential would not participate in a strike. (Decl. L. Davis, { 10,
Attachment F.) SEIU declined the City’s request. (Decl. L. Davis, § 10, Attachment F.)

On September 8, 2009, approximately 25% of the SEIU-represented workforce failed to
report to work in an apparent sick-out. (Decl. L. Davis, § 10, Attachment F.) On September 10,
2009, SEIU held a rally during work time, causing a walkout of employees during the
demonstration. (Decl. L. Davis, §10, Attachment F.}

On September 11, 2009, SEIU infonmed the City that it would begin picketing City facihities
on September 14, 2009 and that it did not plan to strike on September 14 or 15, 2009. (Decl. L.
Davis, § 10, Attachment F.) SEIU reiterated its position that it would not bargain after September
15, 2009. (Decl. L. Davis, § 10, Attachment F.)

On September 15, 2009, the City received a letter from the South Bay Labor Council stating
that its affiliated unions (representing approximately 110,000 workers) would support the strike
threatened by SEIU, including honoring picket lines. (Decl. L. Davis, § 10, Attachment F.)

On September 15, 2009, the City filed an Unfair Practice Charge with the Public
Employment Relations Board (PERB or Board or Plaintiff) aileging in part that SEIU violated its
duty 1o bargain in good faith with the City by: (1) arbitrarily setting September 15, 2009 as a
deadline for agreement; (2) threatening an employee strike if agreement is not reached by September

15, 2009; and (3) refusing to agree 10 excmpt certain essential personnel from said strike.

! The parties are meeting and conferring pursuant to Government Code section 3505.
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Simultaneously, the City filed with PERB a request pursuant to California Code of
Regulations, title 8, section 32450, asking PERB to seek injunctive relief in Superior Court to
prevent a strike or work stoppage of the City’s employees in the General Unit. PERB uses a two-
part standard when making such a determination: (1) is there “reasonable cause” to believe that the
concerted activity constitutes an unfair practice; and (2) is injunctive relief “just and proper.”
(Public Employment Relations Bd. v. Modesto City School District (1982) 136 Cal.App.3d 88],
891.) On September 22, 2009, PERB pranted the City’s request for injunctive relief with regard 1o
the essential employees in the General Unit.

The City has identified 108 positions in 27 classifications it deems essential to maintaining
City operations in the event of a strike or work stoppage.2 {Dec). L. Davis, 117, 8,9,10,and 11;
Attachments C, D, E, F, and G.) These inelude employeces who staff the City’s Wastewater
Treatment Plant, Landfill, Public Works Department,-and Police Department, along with the City’s
Animal Control Officers, Park Rangers, Parks Division Inspectors, and Zoo Keeper. (Decl. L.
Davis, 997, 8,9, 10, and 11, Attachments C, D, E, F, and G.) The City has submitted evidence to
support its determination that these employees are essential to protect publ.ic health or safety and that
a strike or work stoppage including these essential employees would pose a substantial and imminent
danger to public health or safety. (Decl. L. Davis, 9§ 7, 8, 9, 10, and 1I; Attachments C, D, E, I,
and G.)

The parties most recently met and negotiated on September 14, 15, 17, and 18, 2009. (Decl.
L._Davis,ﬂ 10 and 12; Attachments F and H.) SEIU has not agreed to meet beyond September 1§,
2009. (Decl. L. Davis, 9 10 and 12; Attachments F and H.) Neither SEIU nor the City has declared
that bargaining is at impasse or that the parties should use mediation to resolve the dispute.

ARGUMENT
PERB’s powers under the Meyers-Milias-Brown Act (MMBA),” include the authority to

? The General Unit (the bargaining unit at issue) includes approximately 600 employees,
slightly more than half of the City’s total workforce of approximately 1,100 employees. (Decl. L.
Davis, § 10, Ex. F.)

? The MMBA is codified at Government Code section 3500 et seq. Unlcss otherwise
specified, all statutory references herein are to the400vemmem Code.
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seek judicial intervention when appropriate. (Gov. Code, §3509(a) and California Code of
Regulations, title 8, section 32450 et seq.) Recognizing that afte'r-the-facl remedies are not always
adequate, the Legislature authorized PERB to seek injunctive relief, prior to an administrative
hearing, to halt alleged unfair practices. (Gov. Code, §§ 3509(a), 3541.3(3).) Following applicable
federal precedent, the Court of Appeal has applied a two-pronged test in determining the
appropriateness such requests for injunctive relief:

Before injunctive relief may be granted on the request of [these

administrative agencies], the trial court must determine [1] that there

exists reasonable cause to believe an unfair labor practice has

committed and [2] that the relief sought is just and proper. (Citations
omitted.)

(Public Employment Relations Bd. v. Modesto City School District, supra, 136 Cal. App.3d 881, 891;
emphasis added.) To meet the first prong (“reasonable cause”) of the test, the Board need only
establish that the reasons why it believes an unfair Jabor practice has been committed are neither
insubstantial nor frivolous. {(/d. at 896-897.) Even application of novel theonies of law will establish
“reasonable cause,” so long as the theories are arguable. (/bid) The second prong of the test is met
when a court determines that injunctive relief is “just and proper.”

Although injunctive relief is an extraordinary remedy, it may be used whenever either an
employer or union has committed unfair practices that, under the circumstances, would render any
final order of PERB meaningless. Moreover, preservation and restoration of the status quo are
appropriate considerations in granting temporary relief. (Modesto, supra, 136 Cal.App.3d 881, 891.)

PERB need not establish the existence of “irreparable injury,” as the term is defined in
traditional equitable proceedings involving private parties, as a prerequisite to obtaining injunctive
relief. (Code Civ. Proc., § 526, subd. (3); see also CEB, California Civil Procedure Before Trial, §
15.11.) Application of the two-pronged Modesto test to the present case demonstrates that PERB’s
requested interim remedy is appropnate.

I. Strikes by Essential Public Employces are Unlawful if Public Health or Safety is at Stake

The Califormia Supreme Court has held that strikes by public employees are not unlawful at
common law unless or until it is demonstrated that such strike creates a substantial and imminent
threat to public health or safety. (County Sanitation District No. 2 of Los Angeles v. Los Angeles
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County Employees Assn. (1985) 38 Cal.3d 564, 573 (County Sanitation)) The Court specifically
found that employers may prohibit strikes involving “essential public services, the disruption of
which would seriously threaten the public health and safety.” (County Sanitation, supra, 38 Cal.3d
564, 580; see in accord, Sonoma County Organization of Public Employees, Local 707, SEIU, AFL-
CIO v. County of Sonoma (1991) 1 Cal.App.4th 267, 279 (Sonoma County), City of Santa Ana v.
Santa Ana Police Benevolent Association (1989) 207 Cal.App.3d 1568, 1572 (City of Santa Ana).)
As the Supreme Court explained, “the right of public employees to strike is by no means unlimited.
Prudence and concem for the general public welfare require certain restrictions.” (County
Sanitation, supra, 38 Cal.3d 564, 585-586.) Thus, a strike is unlawful if it “creates a substantial and
imminent threat to the health or safety of the public.” (/bid} The courts are to determine on a case-
by-case basis whether the public interest overrides the right of employees to'strike. (Zbid))

The courts have identified several factors to consider in determining whether employees are
essential, including the length of the expected strike, the likelihood that replacement personnel could
be found to provide basic public services (County Sanitation, supra, 38 Cal.3d 564, 585-586), and
whether there is sufficient notice of the strike to find temporary replacements (Sonoma County,
supra, | Cal. App.4th 267, 279). The overniding consideration 1s whether there is an immediate
threat to public health or safety. (fd. ar 270.)

Here, the City has reviewed its operations and identifted specific dangers that will be
tnggered 1f its essential employees are allowed to engage in a strike or work stoppage. The City’s
declarations demonstrate that the absence of the essential employees will significantly threaten the
public welfare. For example, a strike or work stoppage by its specially trained and certified Police
Dispatchers will require the City to shut down or severely limit its 9-1-1 and police dispatch service.
{Dec). L. Davis, § 7, Attachment C.) There are no replacement workers availabie to perform this
work and the Ciiy’s inability to respond to 9-1-1 calls poses an obvious and immediate threat to
public safety and well-being. (Decl. L. Davis, § 7, Attachment C.) As another examp]é, a strike or
work stoppage by the City’s specially trained Wastewater Plant workers will cripple the City’s
ability 10 process and treat sewage, resulting in the immediate potentiat for pollution, contamination,
fire, and disease. (Decl. L. Davis, § 8, Attachment D) The Wastewater Plant must comply with
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stringent state and federal requirements to monitor waste discharge from the plam, and its workers
must be able to respond to emergency situations in the event of an ea'rthql}ake, spill, or other events.
These workers cannot be replaced due to the specialized and unique nature of the work performed.
(Decl. L. Davis, § 8, Attachment D.) There are no reasonable allématives' that would allow the City
1o continue to provide these and other essential public services in the event of the anticipated strike
or work stoppage. (Decl. L. Davis, § 8, Attachment D.) As a further example, a strike or work
stoppage by essential employees would impact and potentially shut down the public utilities
(electric, gas, and water) operated by the City. (Decl. L. Davis, § 11, Attachment G.) Essential
enployees of the utilities perform emergency system repairs on sewer backups, clean contaminated
spills, control and repair gas leaks, and respond to power outages. (Decl. Davis, § 11, Attachment
G.) Again, replacement workers for these essential employees are unavailable. (Decl. L. Davis,
11, Attachment G.)

Accordingly, the City has supplied evidence sufficient to establish that the absence of its
essential employees, due to said strike or work stoppage, will imperil public health or safety and
pose an imminent threat to the public welfare.

I1. Reasonable Cause Exists that SE1U’s Threatened Strike of Essential Employees During
Bargaining is an Unlawful Pressure Tactic and an Unfair Labor Practice

PERB has held that cenain conduct during bargaining may constitute an unlawful pressure tactic
and therefore fall within the confines of unlawful bad-faith bargaining. (Compton Unified School
District (1987) PERB Order No. IR-50 [11 PERC 18076]; see also, Vallegjo City Unified School
District (1993) PERB Decision No. 1015 {17 PERC 24166].) Goed-faith negotiations are those free
from coercive tactics. (Jbid.) k

Here, it is argued that SEIU’s action of encouraging, condoning, enticing, and/or causing the
City’s essential employees to engage in a strike or work stoppage constitutes an unlawful pressure
tactic and consequently amounts to bad-faith bargaining. (See, e.g., San Diego Teachers Association
(1979) 24 Cal.3d 1, 8.) The City contends that SEIU has taken overt action demonstrating that it
intends to hold a strike or work stoppage on or about September 24, 2009 with regard to the General
Unit, which includes essential City employees. In particular, SEIU’s members voted
2 137
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overwhelmingly to strike, the South Bay Labor Council has advised the City that its affiliates are
‘prepared 1o honor a strike, and SEIU has recently advised its members in meetings and e-mail that it
plans to engage in “concerted work action” on or about September 24, 2009. (Dec]. L. Davis, § 10,
13, and 14; Attachments F, I, and J.)

As discussed above, said strike or work stoppage is unlawful to the extent it includes.
employees essential to ensure the public’s health or safety. The City asked SEIU to agree that any
stnke or work stoppage will exclude those essential employees, but SEIU refused. (Decl. L. Davis, 9
10, Attachment F.) The City fully expects that the anticipated strike or work stoppage will include
those essential employees.

The Board has required unions of public employees to give reasonable notice of a strike and
has found that even a lawful strike may be an unlawful pressure tactic—warranting injunctive
relief—if it is a “surprise” strike held without notice to the employer. (San Ramon Valley Unified
School District (1984) PERB Order No. IR-46 [requiring 60 hours’ notice prior to a strike by school
employees].) Here, SEIU has been threatening and alluding to a strike for some time. SEIU has
already held a sick-out and a short work stoppage over bargaining issues, demonstrating that it is
ready and willing to take economic action against the employer. The uncertainty, until just recently,
of when and how SETU will strike, especially when combined with the threat that such concerted
wc;rk action will involve essential City employees, constitutes an unlawful pressure tactic and
amounts to bad-faith bargaining by SEIU in violation of the MMBA.

N1 Injunctive Relief is Just and Proper

In City of Santa Ana, supra, 207 Cal.App.3d 1568, the Court of Appeal held that police work
stoppages are illegal and did not require the City of Santa Ana to establish that actual harm would
occur. Noting that “hindsight” was not an appropriate test in these circumstances, the Court stated:

On most days, a work slowdown or stoppage by the police will not
pose a threat to the public health or safety. On good days, there are no
murders, no grid lock, and no chemical spills. A work slowdown by
the graveyard shift on a quiet night might never be noticed. How
wonderful hindsight. Appellate courts can look back months or years
and conclude that a police strike did or did not imperi] public safety.
Unfortunately, tral judges asked to enjoin police strikes are not
blessed with clairvoyant powers—they cannot foresee an earthquake,

a madman’s shooting spree, or a riot. If a disaster occurs during a
police slowdown or strike, the incy'gt?b]e investigation which will 138
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follow will undoubtedly point to the absent dispatcher or tardy patrol
© car as a cause.
(Jd. at 1572-1573.) Therefore, courts cannot speculate that adequate coverage will be sufficient
where health or safety concerﬁs are involved.

The City has set forth ample evidence to establish that—to avoid posing substantial and
irreparable harm to the public’s health or safety-—it must maintain certain minimum staffing levels
for essential positions and City operations. As discussed in Santa Ana, supra, 207 Cal.App.3d 1568,
the City does not have the benefit of hindsight in making this determination, and must consider the
reasonably foreseeable consequences of disaster, accident, and civil unrest to ensure 1t can continue
1o protect and defend the public it serves. The City simply cannot let 9-1-1 calls go unanswered, risk|
a fire at its Jandfill, or allow its public utilities to fail. Accordingly, certain City employees must be
enjoined by court order from engaging in the anticipated strike or work stoppage during their
working hours,

CONCLUSION

In this proceeding, involving a limited standard of review, PERB has plainly met its burden
of showing that “reasonable cause” exists to beliéve that SEIU’s conduct constitutes an unfair labor
practice and that injunctive relief is “just and proper” given the senous threat of substantial and
jrreparable harm that will occur absent injunctive relief in this situation.

For these reasons, PERB asks this Court to enjoin the essential City employees represented
by SEIU in the General Unit from engaging during their working hours in any strike or work
stoppage on or about September 24, 2009.

Dated: September 22, 2009

Respectfully submitted,

TAMI R. BOGERT, General Counsel

Auorneys for Plaintiff
Public Employment Relations Board
9.
(
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Upon reading the application, complaint, supporting declarations, and points and authorities
on file in this action, the Court finds that:

1. Plaintiff has established the probable validity of its claims and the probability that
there is an immediate danger that Defendant Service Employees International Union Local 521
(SEIU) will violate the Government Code by engaging in a strike or work stoppage on or about
September 24, 2009.

2. This is a proper case for issuance of an Order to Show Cause and 2 Temporary
Restraining Order, and unless a Temporary Restraining Order issues, the City of Palo Alto will face
substantial and irreparable injury before Lhe\matter can be heard on notice.

Accordingly, 1T 1S HEREBY ORDERED:

1. That Defendant SE]U, its agents, employees, representatives, officers, organizers,
committee persons, stewards, members, and all corporations, unincorporated associations, and

natural persons acting in concert and participation with any of them, untii a hearing or trial on a

preliminary injunction, be enjoined and restrained; M%
a. from calling, engaging in, continuing, sanctioning, inductng, aiding, entteings- R
eneeuragmes-abetting, or assisting certain General Unit employees ; o M
A 7
thoscemployed i e Thassifieatrens identified-in Exhibit “A” (“essential employces™)—from

engaging in any strike, walkout, slowdown, or work stoppage of any nature against the Cityofﬁ%

Alto during their working hours on or about September 24, 2009; ABD  CONTWN &

AODGEH CCTOR ER 72,0009
b. from continuing in effect-errefusimgtoTeseind any strike, walkout, slowdown, or work

stoppage, notice, call, order, or sanction heretofore issued by Defendant to or involving “essential 4

1 R‘ed (‘K Yl“(‘ _‘”ﬂ . .
employees’iwith respect to the anticipated General Unit strike, walkout, slowdown, or work

3G HeoUGH OC(‘OBGQA
5, D09

2. That Defendant and its agents, employees, representatives, officers, organizers, committee,

Sy Sy

stoppage on or about September 24, 2009, A N COVTW

persons, stewards, members, and all corporations, unincorporated associations, and natural persons
acting in concert and participation with any of them, until a hearing or trial on a preliminary
injunction, be enjoined and restrained from deing or attempting to do, directly or indirectly, by any

> 141
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means, method or device whatsoever, any of the acts enjoined in paragraph 1 hereof and each
subdivision thereof during the duration of this action.

3. That a Temporary Restraining Order be granted, enjoinirig and restraining SEIU, its
agents, employees, representatives, officers, organizers, committee persons, stewards, and members,
and all persons acting in concert with them or any of them, until the hearing upon an Order to Show
Cause, from doing or causing or permitting to be done any of the acts complained of in paragraph ]
hereof.

4. That Defendant SEIU appear before this Court in the courtroom of DT, a , on ﬂ
OO REL \3 , 2009, at ‘%O , _-m., then and there to show cause why a

preliminary injunction should not be issued enjoining SEJU and its agents, employees,
representatives, officers, organizers, committee persons, stewards, and members, and all persons
acting in concer! with them or any of them, from engaging in or performing the following acts prior

to such time:

a. from calling, engaging in, continuing, sanctioning, ¢nducing, aiding, enticing, %/

74

GREOUTARING, abemng, or assisting certain General Unit employees—speetfrealy-but not limited 10 M

thnszﬁmployed-m&b&dassxﬁca[:%s identified in Exhibit “A” (“essential employees”}—from Mﬁ{/

engaging in any strike, walkout, slowdown, or work stoppage of any nature against the City of Palo

Alto during their working hours;. d

b. from continuing in effect orrefusing-to-resemd-any strke, walkout, slowdown, or wor

. . e > O
stoppage, notice, call, order, or sanction essenua%

employees’ kuh respect to the anticipated General Unit strike, walkout, slowdown, or work /
/)

ae
stoppage. o 10Ty W EX STy A

IT IS FURTHER ORDERED that a copy of the complaint, together with a copy of this Order

10 Show Cause and Temporary Restraining Order, accompanying declarations, and points and

authorities must be filed and served on SEIU not later than Se97. 3 ) &f‘ The opposition papers

must be filed and served on Plaintiff by mail no later than_0&%, <6, A by GLQC\@MT

5&\)\(~E
col-brct ied-amd SEHS o]

23

)
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action, the supporting declarations, points and authorities, it appears to the satjéfaction of the court
that this is a propen\case for granting a temporary restraining order and Oyder to Show Cause re:

Preliminary Injunctioy.

1. CITY has establishe ywobable validity of its claims and the probability that there is an

ETU will vidlate the Govemment_Code by/engaging in a strike or work

tmmediate danges-that

stoppage on or aboul September 24, 2009. Failure to issue this Tegiporary Restraining Order would

result in an imminent threbt to public health, safety and welfare.

2. This is a proper case for issuance of an Ordef to Show Cause and a Temporary

ing Order issues, the City-eof Palo Ali6™and its

Restraimng-Order, and uniéss a porary Restra

residents will face substantia} and irreparable injury beforg the matter can be heard on notice.
1T 1S HEREBY ORDERED:

1. That Defendant ployees, representatives, officers, organizers,

committee pérson, stewards, m\rj‘)bers, and aN_corgbrations, unineciporated assogiations, and natural
persons acting in concert and participation with yny of them, until a heaning or tnal on a preliminary
mjunction, be enjoined and restraiped;

a. from calling, engagig in, ¢ontinuing, sanctioning, inducing, adding, enticing,
encouragipg, abetting, or assising SHIU cmployees — specifically those employed m the

classificafions listed below Idgm engaging in any strike | walkout, slowdown, or work stoppage of

any naturg against the City of Palp Aftodurning thewr work hours.on or about September 24, 2009,

elusing to-fescind any stnkeywalkout, slowdown; voluntary

b. from cgntinuing in effedt™®
furlough, ég.r work stoppage, npotice, call onder, or sanction heretofore issued by SEIU to involving
“essential e\mployees" witl/tespect to the agticipated stnike, walkout, slowdown, or work stoppage
on or about September 24, 2009.

2. This Qrder applies to these employees represented by SEIU m the following job

classifications:
AN

a. Police Departiment
(1)  Five Chief Pubhe Safety Dispatchers: Steve Baca, John Clum, Brian Furtado,

Sean Smith, and Sheavounda Walker; ] 4 4
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(2)  Twelve Public Safety Dispatchers: Terry Anderson, Audrey Bates, Mark

Chase, Christine Czemiec, Brina Elmore, Rich Gordon, Melissa Kirkland, Manssa Longoria,

Lisa Sandoval, Erika Spencer, Teresa Jo Strickland, and Patricia Whitman; and g
( i : s Cushm 1 Warriors W

b. Public Works M

(1) F,Igﬁ Senior Water Quality Control Operators: Brad Biehl, CaritomPennis’
_Black; Richard Brown, David Delzer, Adam Nowak, and lgnacio Paez-Rincon;

(2)  Five Water Quality Control Operator lls: Narine ‘Lenny’ Dass, Richard Dass,
Thomas Hejza, Michael Olsen, and Corey Walpole;

(3)  Two Chemists: Ryan Hoang, and Mei Wong;

(4)  One Senior Chemist: Jong ‘JJ” Jhun;

(5) Two Lead Electricians: Paul Saim, and Tuan Vu;

(6) One Elecirician: Gabor Szegedy;

) One Senior Mechanic: Pedro Zalbidea;

8 Four Maintenance Mechanics: Temrence Condon, Marc dela Cruz, Aaron
Miller, and Jerzy Siegenfeld;

(9)  Two Heavy Equipment Operators, assighed to Landfill: Eric VanZandt, and
Rotand Wilson;

(10)  One Landfill Technician: Charles Risen; and

(11)  One Environmental Specialist: Charles Muir.
e Utlities

1) Four Installer/Repair Leads: Doug Bohna, Daniel Mendoza, Dan Sema, and
Jackey Wilson;

2) Nine Installer/Repairers: Richard Anderson, Filiberto Castro, Oscar Garcia,
Michael Haynes, Robert Justus, Anthony Meneses, Kevin Odom, Pedro Perez, and Enc
Talley;

3) Two Maintenance Mechanics: Steve Giovannetn, and Jordan Hart,

145
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(4) Six Heavy Equpment Operators: Brian Bingham, James Givens, Paul
Gutierrez, Kenneth Hanks, Francisco Ramirez, and Sekou Wiggins;

(5) Six Water Systemns Operators: David Cordova, Chi Du, Dave Ostello, Miguel
Perez, Marco Torres, and Jason Weir;

©) Six Field Service Persons: Mike Akins, Alex Gonzalez, James Jensen, Ruben
Salas, Abel Silva, and Jorge Silva;

(7)  Three Utility System Operators/Dispatchers: Jesus Cruz, Lani CubiBlo, and
Michael Keate;

(8)  Three Lineperson lLeads: George ‘Tom’ Haupert, Alonzo Nelson, and
Gregory Schulz;

© Six Linepersons: Mike Bearden, David Johns, Craig Lindqumst, Samuel
Rincon, Adnan Solis, and Anthony Taylor;

(10) Five Electrician Leads: Richard Baptist, Mark Briseno, Surendrz-i Prasad,
Pamela Turpen, and Scott Yahne; and

(11) Seven Electnicians: lsaac Armenta, Ryan Johnson, Gene Lindsey, Jayant
Mishra, Anthony Mouton, Nelson Primeaux, and Kenneth Schwab.

d. Community Services

"~

(3)  Inspector, Field 1ces: James Moss.

These positipns represent essential functions that cannot strike due to the negahve effective

Th

upor public health, safety and welfare. positions includel Real Party in

Interest’s employees who work 1n_the following job classificatipns that provide

essemtial services to proteci-the public health and safety: Chief Public Safety

/
Daspptchers; Public Saféty 1ispatchers; Amimal Control Offigers; Sen}VWmer

Qualjty Control Operators; Water Quahity Control Operator )]s; Ch/uﬁ;sls; Semor

Chemgsts; 4d  Electricians;  Electricians; Senior Mechanics/ Public Works

Department  Maintenance Mechanics; Heavy Eqnipmen/ erators, assigned to

ORDER GRANTING RESTRAINING ORDER ‘ 146
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TAMI R. BOGERT, Bar No. 206561 FILED ucs

Genera) Counsel
WENDI L. ROSS, Bar No. 141030
uty General Counsel
LAURA Z. DAVIS, Bar No. 196494
Regional Attomey
KATHARINE M. NYMAN, Bar No. 249067
Regional Ammg :
PUBLIC EMPLOYMENT RELATIONS BOARD
1031 18th Street
Sacramento, California 95811-4124
Telephope: 5916) 322-3198
Facsimile: (916) 327-6377

Atnomeys for State of California, Public Employment Relations Board

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
COUNTY OF SANTA CLARA

PUBLIC EMPLOYMENT RELATIONS BOARD,
Case No. 109CV153088

Plaintff,
Y.
SECOND DECLARATION OF
SERVICE EMPLOYEES INTERNATIONAL LAURA Z. DAVIS
UNION LOCAL 521,
Defendant.

Exempt from Fees
(Gov. Code, § 6103)

1, LAURA Z. DAVIS, declare:

1. lama Régional Attomney employed by and at the Public Employment Relations Board
(PERB or Board). My job duties include investigating unfair practice charges and requests for
injunctive relief filed with PERB. 1 was assigned to the instant matter by PERB’s General Counsel.

2. During PERB’SI investigation of the City of Palo Alo’s request for injunctive relief, the
City filed with PERB declarations and other documents in support of its request for injunctive relief.

3. Since the Ex Parte Hearing for Temporary Rcst_mining Order and Order 10 Show Cause,

-1-
SECOND DECLARATION OF LAURA Z. DaViIs
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held on September 23, 2009, the City has submitted additional declarations to PERB.
4. These declarations support a finding that the City has 87 essential employees. Thisisa

| reduction from the 99 essential employees covered by the Temporary Restraining Order issucd on

September 23, 2009,

5. Attached hereto and incorporated herein is the Third Declaration of Glenn Roberts dated
October 6, 2009. (Anachment A to this declaration.)

6. Attached hereto and incorporated herein is the Third Declaration of Dennis Burns dated
October 6 2009. (Attachment B to this declaration.)

7. Attached hereto and incorporated herein is the Third Declaration of Valeric Fong dated
October 7, 2009. (Attachment C to this declaration.)

1 dec]areAunder the penalty of perjury that the foregoing is true and correct and that this
document was executed on the 8th day of Octobcz 2009, in Oakland, California.

By - " ."
DAVIS
( Z‘\ttom
C EMPLOYMENT RELATIONS BOARD

2-
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Adrianna E. Guzman, SBN 188812
LIEBERT CASSIDY WHITMORE
A Professional Law Corporation

153 Townsend Street, Suite 520

San Francisco, CA 94107

T: (415) 512-3000, F: (415) 856-0306

GARY M. BAUM, City Attorney SBN 117200

MELISSA C. TRONQUET, Sr. Deputy City Atty. SBN 234768
CITY OF PALO ALTO

250 Hamilton Ave._, 8th Floor

Palo Alto, CA 94301

T: (650)329-2171; F: (650) 329-2646

Attomeys for Charging Party
CITY OF PALO ALTO

STATE OF CALIFORNIA

PUBLIC EMPLOYMENT RELATIONS BOARD

CITY OF PALO ALTO, Case No. SF-CO-210-M
Charging Party, THIRD DECLARATION OF GLENN
ROBERTS IN SUPPORT OF
v. APPLICATION OF PLAINTIFF PUBLIC

UNION, LOCAL 521,

Dept.: 2
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DECLARATION OF GLENN ROBERTS

EMPLOYMENT RELATIONS BOARD
SERVICE EMPLOYEES INTERNATIONAL FOR PRELIMINARY INJUNCTION

Date: October 13, 2009
Respondent. Time: 1:30 pam.

The Honorable William J. Elfving
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i 1, Glenn Roberts, am employed by the City of Palo Alto (the “City”) as the Director
of the Public Works Department. 1 have held this position for the past 16 years. I have personal
knowledge of the facts below. 1f called to testify to the following, 1 could and would competently do
so.

2. I am submitting this Declaration 1o support of the Public Employment Relations
Board’s (“PERB”) Application for Preliminary Injunction to enjoin certain essential positions
represented by SETU Local 521 (“SEIU™) from striking.

Palo Alto Regional Water Quality Control Plant

3. In my capacity as Public Works Director, I am responsible for the operation of the
Palo Alto Regional Water Quality Control Plant (the “Plant”). The Plant operates 24 hours a day, 7
days a week treating wastewater from Stanford University, and the cities of Palo Alto, Mountain
View, Los Altos, Los Altos Hills, and the East Palo Alto Sanitary Distnict. The Plan! receives
approximately 21 million gallons of contaminated wastewater from sanitary sewers each day. The
Plant removes biological wastes from the wastewater before the clean, treated water is discharged 1o
the San Francisco Bay. The Plant’s treatment process produces approximately 23 tons of dry sludge
a day and the Plant’s incinerator reduces the dry sludge to about 4 tons of pathogen free ash each
day. A

4. The National Pollutant Discharge Elimination System (“NPDES”) is an extensive
permitting system that evolved from the Clean Water Act to regulate point-source discharges. The
Environmental Protection Agency delegates permitting authority to the states, and the state institutes
federal and state discharge standards. As required by the City’s NPDES pemnit, the City must
properly maintain and operate all treatment and disposal facilities and systems at all times. Even
during a concerted labor action, essential workefs are needed for Plant operations, maintenance, and
laboratory functions. The Plant operates 24/7 and can never be closed; the Plant does not have
emergency retention capacity for liquids or solids beyond a few hours of operation. The State of
California requires that the Plant be adequately staffed, as described in the plant’s NPDES permit
dated June 1, 2009 as follows:

i

~
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“The Discharger shall operate and maintain its wastewater collection,
treatment, and disposal facilities in a manner to ensure that all facilities are
adequately staffed, supervised, financed, operated, maintained, repaired, and
upgraded as necessary, in order to provide adequate and reliable transport,
treatment, and disposal of all wastewater from both existing and planned
future wastewater sources under the Discharger’s service responsibilities. ...
The Discharger shall at all times properly operate and maintain all facilities
and systems of treatment and control (and related appurtenances) which are
installed or used by the Discharger to achieve compliance with the conditions
of this Order. Proper operation and maintenance also includes adequate
laboratory controls and appropriate quality assurance procedures.” (40 CF.R.
§ 122.41(e)). [Regional Water Quality Control Board Order No. R2-2009-
0032 (pp. 24, 38)}

5. The Plant’s nommal staff includes employees working in the following areas:
administration, engineering, permitting, outreach, operations, maintenance, and laboratory. Only
portions of the operations, maintenance, and lab group SEJU staff are absdlute]y necessary. There is
no request for any of the 16 SEIU staff members serving as industrial waste investigators/inspectors,
program assistants, engineers, environmental specialists, business analysts, buyers, or storekeepers;
this work can be performed by managers or be deferred. However, the work of some water quality
control operators, electricians, mechanics, and chemists within SEIU 1s cruciaj and absolutely
necessary for the operation and maintenance of the Plant.

Plant Operations

6. Pursuant to Totle 23 of the California Code of Regulations, Section 3675, the Plant 3s
classified as a Class V plant because it uses biofiltration, activated sludge, and tertiary treatment
processes, and operates at such a high design flow rate. As a Class V plant, the City must have a
certified Grade 111 wastewater treatment plant operator on site at aif times. The City satisfies that
requirement through its Senior WQC Operator classification, which requires Grade 111 certification
from the State Water Resources Control Board. The City’s Semor WQC Operators are responsible
for recognizing when emergency corrective repairs or actions are nccessary. They are also
responsible for operating complex wastewater treatment and/or water reclamation plants, and must
be able to recogmze unusual, inefficient or dangerous operating conditions.

7. The City relies upon its WQC Operator 1ls for the safe and efficient operation of its
Plant. WQC Operator IIs must possess a Grade 11 certification. Together with the Senior WQC

Operators, Operator lIs are responsible for operating complex wastewater treatment and/or water
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reclamation systems, and for recognizing unusual, inefficient or dangerous operating conditions.
They operate the Plant’s sewage sludge incinerator, take required water samples for quality analysis
and quality control of the water, perform preventative maintenance on machinery that operates 24
hours a dz{y, 7 days a week, and respond to emergency situations in the event of an earthquake, spill,
or other events.

8. A strike by the City’s Senior WQC Operators and WQC Operator IIs would hinder
the City’s ability to safely and effectively operate the Plant, and would pose a direct and imumnent
threat to the public’s health and safety as a result of polluted and contaminated water. The margin of
safety needed to operate and maintain a complex, industrial plant is significant, and the operation
depends on certified, trained staff to ensure protection of health and safety.

9. The City could not safely and efficiently operate its Plant without the assistance of the
WQC Operator IIs due to the fact it is such a-large facility. Operating the Plant without WQC
Operators could result in a failure of the plant and harm to other employees.

.10. Plant maintenance required by the NPDES permit and necessary for the operation of
the Plant consists of preventative, predictive, and corrective maintenance. As the eyes and ears of
plant, the WQC operations group provides a significant portion of the predictive maintenance (e.g.,
an overheating motor, pump vibration, etc.). WQC Operators also perform a significant portion of
the routine preventative maintenance (¢.g., oil change, filter change, etc.). The plant’s maintenance
group performs some preventative/predictive maintenance and the majority of the comective
maintenance, and plant operators depend on the skill of maintenance group staff members to repair
damaged machinery. Without the designated plant operators monitoring and maintaining equipment
and treatment processes, equipment would fail and cause a sewage spill, illegal bypass, and/or upset
condition imperiling health and safety as well as causing severe property and environmenta! damage.

11.  There are six operations shifls needing coverage. These shifts are called “Day 1,”
“Day 2,” “Day 3,” “Day 4,” “Night 1,” and “Night 2.” Day 1 and 2 and Night 1 and 2 shifts operate
the plant as well as providing preventative maintenance. The Day 3 shift operates the plant on
Thursdays and provides preventative maintenance for the plant on other days. The Day 4 shift also

provides preventative maintenance and completes special projects, but the Day 4 shift does not
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operate the plant on any day of the week. The minimum staffing to protect health and safety needed
for the Day 1, 2, and 3 and Night 1 and 2 shifts 1s three persons each. During a Iabor action, the Day
4 shift can be eliminated and its activities covered by the Day 3 shift.

12.  The plant’s existing WQC operations shift schedules are as follows:

WQC Operator Schedule (all start times are on days indicated)

« Day 1 shift -- Sa, Su, We, Th, Mo, Tu, Fr (6:00 a.m. to 6:00 p.m. — except Thursdays,
6:00 a.m. to 2:00 p.m.)

. Night 1 shift -- Sa, Su, We, Th, Mo, Ty, Fr (6:00 a.m. to 6:00 p.m. -- except
Thursdays, 10:00 p.m. to 6:00 am.)

. Day 2 shift -- Mo, Ty, Fr, Sa, Su, We, Th (6:00 a.m. to 6:00 p.m. -- except Thursdays,
6:00 a.m. to 2:00 p.m.)

« Night 2 shift -- Mo, Tu, Fr, Sa, Su, We, Th (6:00 a.m. to 6:00 p.m. -- except
Thursdays, 10:00 p.m. to 6:00 a.m.)

« Day 3 shift -- Mo, Tu, We, Th (6:00 a.m. to 4:00 p.m. - except Thursdays, 12:00 p.m.
to 10:00 am.)

- Day 4 shift -Tu, We, Th, Fr (6:00 a.m. to 4:00 p.m. every day), which WQC
Operators from Day 3 shift could cover.

13.  The 3 WQC Operations Supervisors are managers who can support the mimmal
staffing provided by SETU WQC Operations workers. The Plant’s 3 WQC Operations Supervisors
{Jannette Huber, Kris Chat, and Stacy Peyton) will imtially work 12 hour shifts, 7 days a week, and
ths workload will be evaluated for safety as a labor action progresses. The managers cannot
perform all of the work required by bargaining unit employees in the event of a work stoppage, they
must be supporied by Senior WQC Operators and WQC Operator IIs. It is essential that the 3 WQC
Operations Supervisors are supported by 6 SEIU WQC Senior Operators and 4 SEYU WQC Operator
1Is. The list below shows the expected mimmum coverage schedule.

Night 1: 2 WQC Senior Operators (SEIU), 1 WQC Supervisor (Management)
Night 2: 1 WQC Senior Operator (SEIU), } WQC Operator 11 (SEIU), 1 WQC

Supervisor (Management}

100609 sh 0111301 5 154
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+- Day 1: 1 WQC Senior Operator (SEIU), 1 WQC Operator II(SEIU), 1 WQC
Supervisor (Management)

» Day?2: 1 WQC Senior Operator (SEIU), 1 WQC Operator 11 (SEIU), 1 WQC
Supervisor (Management)

«  Day 3: 1 WQC Senior Operator (SEIU), 1 WQC Operator 1 (SEIU), 1 WQC
Supervisor (Management)

14.  The following operations employees, by name, are needed as essential workers:

»  WQC Senior Operators, 6 of 6: Dennis Black, Bradley Bichl, David Delzer, Nacho
Paez-Rincon, Richard Brown, Adam Nowak
« WQC Operator Ils, 4 of 7: Corey Walpole, Richard Dass, Narine Dass, Mike Olsen

15.  There are 11 persons in WQC operations who do not need to be designated as
essential workers: 3 of the 7 WQC Operator 1ls, the 4 WQC Operator Is, and the 4 WQC Operator
Trainees.

16.  The plant has some automation but it is not “highly” automated. Unlike other smaller
and newer wastewater plants that have no employees onsite at night, the Palo Alto Plant staffs the
plant at all times with at least three or four WQC Operators. The plant has monitoring equipment
(some new and some old), which inform operators of process upset conditions that require a
response. Many operational responses must be immediate (e.g., potential chlorine discharge to the
San Francisco Bay). The plant must be operated fo ineet state and federal discharge requirements in
the event of an emergency (e.g., power outage, earthquake, etc.). The plant does not “run itself” and
requires the institutional knowledge, training, and resourcefulness of trained, certified operators at
all times. A quick response is needed in many situations. The plant’s sewage sludge incinerators, for
example, require round the clock oversight by a certified operator to ensure safe, efficient thermal
destruction of sewage sludge. Neglect of this unit process would result in severe property damage,
environmental damage, and a cascading failure of liquid treatment unit processes as sludge backed
up into other equipment and reached San Francisco Bay. Plant operators are continnally checking the

unit processes for outside-of-normal conditions in order to be responsive. This checking (called
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“rounds”) is a key part of operating the plant and cannot be classified as deferred maintenance,
rounds must be conducted regularly to avoid great risks to health and safety.

17.  The City cannot hire temporary employees to perform the work done by Senior WQC
Operators and WQC Operator Ils because of the specialized nature of the job and because of the
special certification required of the position. Title 23 of the California Code of Regulations, section
3670.1 and 3670.2 specifically prohibits uncertified persons from operating the Plant.

18.  The designated operators performed essential work on September 24, 2009 between
12:01 am. and 10:00 p.m. during the SEIU labor action. The following employees operated and
maintained the plant on their assigned shift: Dave Delzer (Day 2), Corey Walpole (Day 2), Mike
Olsen (Day 3), Adam Nowak (Day 3), Tom Hezja (Day 3), Richard Brown (Day 4), Richard Dass
{Day 4), and Nacho Paez-Rincon (Night 2). These employees covered the Day 2, 3, and 4, and Night
2 shifts with support from three WQC Supervisors. Two WQC Supervisors covered the Night 2 shift
with Nacho Paez-Rincon, and the other WQC Supervisor covered the Day 2, 3, and 4 shifts. During
future labor actx:ons, 1t will be important to reshuffle workers from team to team to ensure consistent
coverage.

Plant Maintenance

19. The City also employs 5 Electricians, 2 Lead Electricians, 1 Sendor Mechanic, and 7
Muintenance Mechanics in the Public Works Department. They work Monday through Friday, from
6:05 a.m. 10 3:35 p.m., but are on-call at other times, and receive overlime compensation for work
outside of regular howrs. These employees predict, prevent, and correct damage to a large array of
mdustrial équipment such as pumps, furnaces, large rotating machines, pipes, blowers, compressors,
control systems, circit breakers, electrical wiring, and so forth. The 13 mechanics and electricians
employed by Public Works are overseen by a non-SEIU Assistant Plant Manager who coordinates,
plans, and arranges for corrective maintenance in conjunction with operational priorities, safety, and
health.

20.  Employees in the Electrician classification series naintain electrical components,
power distribution, power control, and instrumentation used to safely and effectively operate and
monitor the City’s Plant. A Lead Electrician also maintains the electrical components, power
7 156
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distribution, power control and instrumentation in the City’s separate stormwater systems (e.g., flood
protection pump stations). These employees maintain electrical systems in a state of operational
readiness to ensure effective treatment of sewage, sludge, stormwater, and air emissions in
compliance with the Plant’s permits.

21.  Employees in the Mechanics classification series maintain equipment such as pumps,
pipes, compressors, and wastewater pollution control equipment used to operate the Plant. They
maintain the equipment in a state of operational readiness to ensure effective treatment of sewage,
sludge, and air emissions in compliance with the Plant’s permits. At a minimum, the City requires a
Senior Mechanic, Pedro Zalbidea, and 4 Maintenance Mechanics, Terrence Condon, Marc dela
Cruz, and Aaron Miller 1o operate the Plant safely and in compliance with its permits.

22. Due to the constant flow of sewage through the City’s Plant, it cannot be shutdown
for maintenance and repairs. The Plant must be maintained while it is in operation. While a certain
amount of standard work can be deferred or contracted out, the City cannot contract out the work
done by the Electricians and Mechanics Val the Plant. These employees repair specialized wastewater
treatment system equipment, and have significant institutional knowledge about the equipment (e.g.,
the sewage sludge incinerators, the incinerator air pollution control equipment, incinerator emissions
monitoring syslems, wastewaler treatrnent equipment, storm water systems, etc.)

23, A stnke by all electncians and mechanics in the Public Works Department would
present a direct and imminent threat to public health and safety because it would seriously
compromise the City’s ability to safely and effectively operate the City’s Plant. In the maintenance
group, mandatory ongoing predictive/preventalive maintenance and outstanding corrective

maintenance requires the following persons be designated essential workers:
« Senior Mechanic, 1 of 1: Pedro Zalbidea
«  Mamtenance Mechanic, 3 of 7: Marc dela Cruz, Terry Condon, Aaron Miller

. Lead Electricians, 2 of 2: Paul Saim and Tuan Vu
- Electricians, 1 of 3: Gabor Szegedy

24. The list above has one less maintenance mechamc than previously requested based on
the experience of the September 24, 2009 labor action by SEIU. Jerzy Siegenfeld (Maintenance
Mechanic), worked but not on essential tasks, and therefore the total number of mamtenance
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mechanics needed has been reduced by one. In the Laboratory, Jerzy repaired the de-ionized water
production unit and repaired a fume hood sink. Jerzy also worked on reconfiguring the Number 5
chlorine residual analyzer plumbing to improve the reliability of the unit.

25. On September 24, 2009, Pedro Zalbidea (Senior Mechanic) and Aaron Miller
(Maintenance Mechanic), performed essential work. Pedro and Aaron evaluated and repaired the
Number 4 Primary Sedimentation Tank. Primary sedimentation tanks are removed from service,
inspected, and repaired each year during the dry season in preparation for the wet season that brings
higher plant flows. H is essential that all Primary Sedimentation Tanks are in good working ofder
prior to the wet-season. Aaron also repaired the front gate which had become inoperable so that the
security officer, hired by the Palo Alto Police Department to control the demonstrating SETU
workers, could close it and secure the Plant.

26.  During the September 24, 2009 labor action, Marc Dela Cruz (Maintenance
Mechanic), performed essentia] work. Marc continued comective repairs on tf)e Number 1 Raw
Sewage Pump, which conveys raw sewage from incoming sanitary sewers into the primary
sedimentation tanks. Without reliable raw sewage pumps in service or in standby, a sewage spill is
possible, endangering public health and safety.

27.  Marc also worked with Tvan Vu (Lead Electrician), on September 24, 2009 on the
essential task of repainng the Continuous Emissions Monitoring System (CEMS) on the exhaust
stack of the sewage sludge incinerators. A properly operating and maintained emissions monitoring
system is required by the U.S. Environmental Protection Agency (EPA) whenever sludge is
incinerated.

28. On September 24, 2009, Pradecp Saimi (Lead Electrician) worked .on the necessary
task of configuration testing for storm pump station momitoring telemetry in preparation for this
winter’s wet-weather. The transmission of monitoring and control signals is a vital part of the storm
water control system. Paul’s work was essential for the long-term reliability of the storm system.

29. Gabor “Gabe” Szegedy (Electrician) fabricated a test unit for programmable logic

controller (PLC) programming, controlling industrial machinary, during the September 24, 2009

SEIU labor action. This umt will allow for the development of P1.C programming changes m a test
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environment rather than on a live PLC unit. This makes it possible to test programming changes
without risking the reliability of the existing program. While important, this was not essential work,
but Mr. Szegedy is an essential employee because different needs may exist on the day of a future
labor action.

30.  The three designated critical electricians were able to perform whatever work was
needed on September 24th. Tuan, Gabe, and Paul were supported by two additional SEIU
electricians who reported to work although they were not covered by the injunction, making overall
work more routine that day because all five electricians m the electnical group reported to work.

31. The City cannot contract locally for these services because local contractors lack the
necessary experience and training to properly repair the stormwater and wastewater system
equipment. And while the City could contract with gualified out-of-area or out-of-state contractors
for any necessary repairs or maintenance, it would be impractical for the City to do so because they
would not be able to respond quickly enough in case of an emergency.

32.  Without the designated senior mechanic and lead electricians momtoring and
repaining wastewater treatment and stormwaler equipment, it is highly probable that the equipment
will fail and cause upset conditions imperiling health and safety, in addition to causing severe
property and environmental damage.

Laboratory

33. The City also employs 3 Chemists and a Senior Chemist in the Public Works
Department who are overseen by a non-SEJU Laboratory Manager. The City’s Chemists and Semor
Chemist test the City’s dnnking water and wastewater discharge to ensure they are safe and meeting
federal and state regulations. They conduct approximately 14,000 tests per year, which averages out
to approximately 40 tests per day. In the laboratory, 3 out of 7 SEIU employees are essential
workers needed for the laboratory to function.

34, The laboratory provides essential Jaboratory controls and gquality control pursuant to
the Plant’s discharge permit. At minimur.n staffing levels during a labor action, the Plani does not
need its 3 SETU WQC Laboratory Technicians. But, without a Senior Chemist and Chemists, the

analytical tests required for quality assurance and quality control would not be completed.
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Consequently, the Plant would not have information needed to ensure that public health is being
protected in the discharges from the Regional WQC Plant, from industrial dischargers, in recycled
water, and in drinking water.

35.  The laboratory manager, Changam Naidu, is a skilled chemist capable of performing
any individual test required by the plant’s permits. The laboratory manager, however, is not capable
of singlehandedly working at a production rate of 14,000 tests per year. Many of the tests required
by the Plant’s permits must be performed simultaneously, and the lab manager is not capable of
performing multiple tests at the same time. The support of a Senior Chemist and Chemists would be
required to safely and reliably provide quality assurance/quality control.

36. A strike by the City’s Chemists and Senior Chemists would pose a direct and
imminent threat to the public’s health and safety because it would prevent the City from ensuning
that the City’s dnnking water and wastewater discharge are safe and free of pollutants and
contamination. Therefore, the following lab workers are needed as essential workers:

. Semor Chemist, 1 out of 1: Jong Jhun

- Chemists, 2 out of 3: Ryan Hoang, and Geoff Wong

37. While the City can contract out some of the plant’s laboratory testing, the City still
needs to have the above Chemists and Senior Chemist on site for testing and analyses. The City
cannot contract out all of its {aboratory testing because: (a) the sample hold time for many analyses
1s too short to transfer to a contract lab—which is why all wastewater treatment plants have an on-
site Jaboratory; (b) the harn-around time with contract labs is too long to meet regulatory testing and
reporting requirements, and (c) contract labs are neither trained nor equipped for on-premises sample
collection and traming.

38.  The work of the Plant’s laboratory follows a recurning pattern and is scheduled.
Laboratory controls are included in the proper operation and maintenance required by the Plant’s
NPDES permit. Tests required less frequently (e.g., monthly, quarterly, and semi-annually) would
Iikely be deferred, depending on the timing of the labor action. Due to workload restrictions,
however, daily and weekly testing cannot be deferred.

i
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39.  During the September 24, 2009 SETU lanr action, Mei Wong, Chemist, worked on
collecting samples around the plant as well as performing required laboratory tests including metals
analysis and industrial waste testing. Two of the enjoined chemists (Jong Jhun and Ryan Hoang)
were out on approved sickk leave, however the lab was supporied by two WQC Laboratory
Technicians who reported to work despite the labor action that day. The Semior Chemist and Chemist
positions are needed to be designated as essential workers because WQC Laboratory employees may
choose not to report to work 1n a future fabor action.

Landfill and Compost Facility

40.  Inmy capacity as Director of Public Works 1 am also responsible for operation of the
City’s landfill and compost facility, and 1ts landfill gas and leachate collection systems, hereafter
referred to as “environmental monitoring systems.”

41. The landfill and composting facility operations are accomplished by 11 total staff

members:
. 1 Landfill Supervisor, Monday through Friday;
. 5 Heavy Equipment Operators: 1 Sunday through Thursday 7-3:30, 2 Sunday through
Thursday 745-5:15, and 2 Tuesday through Saturday 7:45-5:15;
- 4 Refuse Disposal Attendants: 2 Sunday through Thursday 7:45-5:15, and 2 Tuesday
through Saturday 7:45-5:15; and
. 1 Landfill Technician, Monday through Fnday 6:30-4:00.

The above staff work on 9/80 shift schedules (i.e. 9 days on compnsing 80 hours worked dunng a
two-week pay period). The landfill is open 7-days a week. All of these positions, except for the
Landfill Supervisor, are SETU held positions.

42, The natural decomposition processes of municipal garbage and composting creates
hquids (1eachate), gas and heat. Gas and leachate are by products that are naturally and continuously
created during the refuse (garbage) decomposition process and heat is naturally and continuously
created during the composting process. Gas and leachate must be collected so that they will not
migrate off the landfill site through the air, soil, or the water table or deeper aquifers and cause

environmental confamination.
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43.  The City is required by Titles 14 and 27 of the California Code of Regulations (CCR)
and the City’s landfill permit to continuously operate and monitor landfill’s environmental contro)
systems and compost facility. The environmental control systems and the compost facility must be
inspected daily. The environmental systems must be continuously operated and inspected daily to
make sure that automated systems are working properly as required and that monitoning data is being
collected in accordance with the specific provisions set forth in the regulations. These landfill
processes, which continuously create gas, leachate and heat cannot be stopped or plugged and must
be properly managed at all times. Proper management requires technicians who are familiar with the
regulations. Failure to properly manage these systems could potentially result in significant health
and safety risks including fires or releases of these byproducts into the water an(_i air.

44. While the City plans on closing the landﬁrll in the event of a strike, the City must stil]
maintain the material already on the ground, and going through the compost “cocking” process. If
the City closes the landfill, waste would not need to be compacted and covered with soil. The
landfill could also stop accepting recyclable matenals such as concrete, asphalt, clean soil, untreated
wood, and waste tires. The City could stop accepting yard tnmmings at the composting facility.
The City could stop the mixing of compost blends and selling and loading of the compost products
to customers. If the landfill and compost facility discontinued the above tasks, then no Refuse
Disposal Attendants would be needed to work.

45. As part of its landfill operations, the City runs a compost yard and accepts material
daily to run through the composting process. Once the matenal is received it begins a composting
process on its own in which the material decomposes naturally unti} the final product is ready to
market. At any one time the City has between 15,000 and 25,000 cubic yards of green matenal on-
site going through the composting process.

46. The City’s landfill perrmt states when and how temperature readings of the fandfill
and compost must be taken. The compost facility must be inspected daily and have daily temperature
readings taken to ensure fires do not erupt due to heat buildup. The natural process of composting
creates heat and managing that heat 1s critical to avoid fires. 1f the compost is not turned regularly,

the natural decomposition process will allow the temperature to rise until it reaches the combustion
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level and ignites a fire. Spontaneous combustion is a frequent cause of fires at compost facilities. It
happens when materials self-heat to a temperature high enough to cause them to igmte. No external
energy source is needed. The temperature increases because more heat is generated internally than
lost to the sunoundiné environment. Pursuant to California Code of Regulations, Title 14, Article 3,
section 18227, the City must monitor the temperatures in the compost piles and turn the material
when the heat created by the natural corﬁposting process reaches temperatures that could—and
have—caused fires. Several sma)l fires (or smoldering events if extinguished early enough) can
occur within each of the piles or windrows in a typical year. This green material i1s monitored,
watered and processed 7-days per week. The City’s landfill permit requires the City to take daily
temperature readings and turn the compost when it reaches 160 degrees.

47.  As the composting operation currently has active piles in all four stagés of
decomposition, the risk of a spontancous combustion caused fire is imuminent unless careful
monitoring is conducted. The City’s windrow composting system stores green waste which is
continually in the process of decomposing and constantly at a temperature of 130 degrees Fahrenheit
or above. The City’s windrow system contains all four different phases and pile types as described
below:

» (1) Incoming (non-ground) green matenal - For example, the City’s incoming .green

matenial pile eaught on fire in July 2008.

e (2) Ground feedstock ~ In the past, the City has been cited for this pile exceeding 160
degrees and a regular monitonng plan must be adhered to in order to avoid this risk in the
future.

e (3) Windrows - constantly at a minimum of 131 degrees - could get hotter if not

managed.

¢ (4) Finished compost - The City has been cited for this pile exceeding 160 degrees
Fahrenheit and a regular monitoring plan must be adhered 10 in order to avoid this nisk in
the future.

48. The City 1s under permit conditions to monitor all of these pile types for heat. As

well, state regulations require the maintenance of operational procedures so as o nol cause a
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nuisance. The City has a pile management plan that will implement procedures to cool the matenal
off 1f temperatures get too hot.

49.  The landfill relies upon its 5 Heavy Equipment Operators to maintain the City’s
compost program. Not only do they operate the specialized equipment used to turn the compost, but
they are also specially trained in the proper techniques for monitoring compost temperatures as
required by the City’s landfill permit. Firefighters would only be able to extinguish a fire once 1t
started; however, firefighters are not trained in how to monitor windrow piles or operate the
machinery needed to cool the piles.

50.  To prevent overheating and fire, the City’s compost must be turned, cooled, and
monitored by at least 2 of the 5 Heavy Equipment Operators: Eric VanZandt, and Roland Wilson.
The 2 Heavy Equipment Operators would be required to maintain coverage of the compost operation
7 days a week, along with the Landfill Supervisor. Each day the risk of fire is possible and leaving
the material in place without monitoring, watering, and or moving the material will result in a fire.
These 2 Heavy Equipment Operators would work on compost piles and windrows everyday.

51. In place of the Heavy Equipment Operators, Refuse Attendants can drive the water
truck to water the piles, but they are not traned to operate the other equipment at the compost
facility needed to maintam safe temperatures. Regardless, in the event of a Jabor action, we cannot
plan on having any of the SEIU Refuse Attendants available.

52. Risks from not having, at a minimum, 2 Heavy Equipment Operators to perform
critical composting tasks would be immediately present and negative consequences could occur at
any time. The critical tasks Heavy Equipment Operators perform in the composting process include
the following:

1) Grinding of the pile of yard trimmings brought in within the last week using a
loader and a honizontal grinder. 1f this raw maternial is not processed and moved into
windrows it will compost in place and develop into a fire hazard. This 1s the pile that
caught fire July 2008 at the Palo Alto Composting Facility.

2) Once the matenal is ground, the material needs to be put into a compost windrow

for processing using a bulldozer or a loader. These windrows (up 1o 12 windrows 200
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feet in length) are watered and turned (mixed) everyday‘to evenly distribute heat from
biological activity.

3) After 1.5 to 3 months a windrow is finished and the matenial from it is pushed with
a dozer into a pile. This pile 1s a finished unscreened compost pile and still
considered biologically active. Pile temperatures can get greater than 160 degrees.
The matenal in this pile must be screened daily, utihzing a front end loader and a
trommel screener because the screeming is much slower than grinding. If
temperatures get too high then the operator must open up the pile with heavy
equipment to release the heat and add water to the material using a water truck.

4) Temperatures need 1o be taken and recorded every day at each of these piles and
windrows. State law requires achieving a minimum of 15 consecutive days at 131
degrees to ensure that harmful levels of bacteria are killed during the process.

5) These compost piles must be watered everyday, except during rain events, using
the site’s 3,500 gallon water truck.

53.  The City’s Public Works Department employs one Landfill Technician, Charles
Risen, to inspect, monitor, report, and repair landfill gas extraction and leachate collection. Leachate
1s contaminated liquid produced naturally and continuously at a Jandfill.

54. The landfill produces methane gas on a constant and continuous basis from waste that
has been placed in the ground years ago and is decomposing. This methane gas is collected and
managed through the environmental monitoring systems which must be inspected daily. It can not
be turned off or plugged to be repaired at a later time. The Landfill’s Air District Permit and
regujations (Rule 8, Regulation 34) require continuous operation of the gas extraction systems. 1f
the gas is not properly collected, it could migrate through the soil and find a structure where it could
collect, and upon exposure to an ignition source, could cause a fire or explosion.

55. The landfil] contains 93 methane gas extraction wells, a landfill gas flare, and 21
leachate extraction wells that must extract gas and liquids everyday. The landfill’s Waste Discharge
Requirements (Water Quality permit) issued by the Regional Water Quality Contro] Board reguire

continuous leachate removal.
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56.

Critical tasks that are managed by the Landfill Technician must be completed, or else

the risks described below, are immediately present and negative consequences may occur at any

time.

57.

1) Monitonng of these systems for methane or leachate leaks. Methane leaks are an

explosion risk and leachate leaks can violate clean water laws and pollute the nearby

waterways.

2) Momitoning, analyzing and recording of data related to volumes of leachate

extracted. If volumes if lechate extracted are down, then it may mean the pump

pathway is blocked, raising the pressure within the pipes, and thereby Increasing risk
of a release of leachate. This can occur at any time which is why it’s important to
momnitor the system regularly. -

3) Maintain Flare operation for landfill gas system. The Air District permit and

regulations require continuous burning/flaring of the landfill gas. The flaning is either
accomplished on a part time basis at the adjacent Water Quality Control Plant
(Sewage Treatment Plant) or at the onsite landfill flare. The Landfill Technician
ensures that the landfill flare operates properly at its minimum permitted temperature
1,420 degrees Fahrenheit.

4) Capping of leaks. The Landfill Technician is certified to operate the HDPE pipe
welder machine and therefore can readily replace broken or leaking gas or leachate
piping.

5) Monitoring compost. The Landfill Techmcian is also trained to monitor compost
facility temperatures and recording of the information, but is not trained to operate the
heavy equipment needed to process/move the matenal.

Due to the unique nature of the City’s gas and leachate management system, the job

duties of the Landfil} Technician cannot be contracted out. Contractors do not “own” the systems

and operations or have an intimate knowledge of them as the City does. Contractors can be called to

contain a leak, but contractor personmel are not always familiar with the landfill site and could miss a

critical defect with one of the systems within the 126 acre landfill. Additionally, in the time it could
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1ake a contractor to gel to the landfill after being contacted, the damage and regulatory violations
resulting from a leachate or methane release would be worse than having staff on-site to respond
promptly to control the leak from causing health and environmental damage. Contractor staff would
not be able to provide services for the composting operations because they are neither trained nor
farmiliar with compost facility monitoring and heavy equipment operation.

58. A strike by the Landfill Technician would pose a direct and imminent threat to the
public’s health and safety. The City would lack sufficient staff to ensure continuous and safe gas
extraction and leachgte collection from the landfill. Failure to operate and maintain the landfi)] gas
extraction environmental control systems and actively manage the composting operation will almost
certainly could result in an environmental degradation of air and surface and ground water and in the
worse case could result in fire and explosion.

Hazardous Material Management

59.  The City’s Public Works Department employs an Environmental Specialist, Charles
Muir. With the exception of the Manager of the Environmental Control Program, the Environmental
Specialist i1s the only other City employee that is certified, skilled, and experienced in the
management of hazardous wastes, which consists of the containment, movement, proper storage,
inspection and labeling of hazardous wastes. The position provides critical coverage for all of the
City’s hazardous materials §pill response plans. The Environmental Specialist is listed as the
emergency response coordinator with the tandfill’s emergency response and contingency plan, and is
the Fire Department’s pnimary environmental contact for the landfi))’s hazardous matenals business
plan. This position is also identified as the second emergency contact with the City’s Utility Control
responsc system and the Public Works Operations Spills and Release Emergency Procedures.

60.  Because Palo Alto has the umque situation of nmning its own utilities, there are
hazardous materials to maintain that other Cities would not have to deal with. Qur Electric Division
maintains and repairs electrical transformers and responds to emergencies which can involve
management of Polychlorinated Biphenyl (PCB). The Environmental Specialist also helps to move,
consolidate and properly store, inspect and label hazardous wastes generated by the City at a

hazardous waste storage area at the Municipal Services Center.
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61.  In dealing with a hazardous material spill timely response is critical in preventing
exposure to our residents as well as containment of the release. In-house staff must be available to
respond immediately as first responders to manage the incident. The Environmental Specialist is
available to be called out seven days a week, 24 hours a day to respond to hazardous occurrences
ranging from transformer explosions, to accidental releases of hazardous material from traffic
accidents, or equipment failure from unknown sources. From an environmental health and safety
standpoint, it is critical to have trained staff available to respond to these callouts.

62. A strike by the Environmental Specialist would pose a direct and imminent threat to
the public’s health and safety because it would hinder the City’s ability to manage hazardous waste
and respond to emergencies involving hazardous matenals.

63. Overall, the following Public Works employees are needed as essential workers:

- 6 WQC Senior Operators: Dennis Black, Bradley Biehl, David Delzer, Nacho Paez-
Rincon, Richard Brown, Adam Nowak

- 4 WQC Operator lIs: Corey Walpole, Richard Dass, Nanine Dass, Mike Olsen

- 1 Senior Mechanic: Pedro Zalbidea

- 3 Maintenance Mechanic: Marc dela Cruz, Terry Condon, Aaron Miller

+ 2lecad Electricians: Paul Saini and Tuan Vu

- 1 Electrician: Gabor Szegedy

- 1 Senior Chenust: Jong Jhun

» 2 Chemists: Ryan Hoang, and Geoff Wong

- 2 Heavy Equipment Operators: Enc VanZandt, and Roland Wilson.

- 1 Landfill Technician: Charles Risen
1 Environmental Specialist

1 declare under penaity of perjury under the Jaws of the State of California that the foregoing

1s true and correct.

Executed this 6th day of October, 2009, at Palo gltf, Califgmia

.Glcnn Roberts
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Adrianna E. Guzman, SBN 188812
LIEBERT CASSIDY WHITMORE
A Professional Law Corporation

153 Townsend Street, Smte 520

San Francisco, CA 94107

T: (415) 512-3000, F: (415) 856-0306

GARY M. BAUM, City Attorney SBN 117200

MELISSA C. TRONQUET, Sr. Deputy City Atty. SBN 234768
CITY OF PALO ALTO

250 Hamilton Ave., 8th Floor

Palo Alto, CA 94301

T: (650) 329-2171; F: (650) 329-2646

Attomneys for Charging Party
CITY OF PALO ALTO

STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

CITY OF PALO ALTO, Case No. SF-CO-210-M
Charging Party, TRHIRD DECLARATION OF DENNIS
BURNS IN SUPPORT OF APPLICATION
v. OF PLAINTIFF PUBLIC

EMPLOYMENT RELATIONS BOARD
SERVICE EMPLOYEES INTERNATIONAL FOR PRELIMINARY INJUNCTION
UNION, LOCAL 521,

Date: October 13, 2009

Respondent. Time: 1:30 p.m.
Dept.: 2

The Honorable William J. Elfving
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1. I, Dennis Burns, am employed by the City of Palo Alto (the “City”) as the Police
Chief of the City of Palo Alto’s Police Department. I have been employed by the City of Palo Alto’s
police department for 27 years. 1 have personal knowledge of the facts below. If called to testify to
the following, I could and would competently do so.

2. 1 am submitting this Declaration in support of the Plaintiff Public Employment
Relations Board’s (“PERB”) Application for Preliminary Injunction to enjoin certain essential
positions represented by SETU Local 521 (“SEIU”) from striking.

3. The City’s Public Safety Dispatch Center operates 24 hours a day, 7 days a week.
The City requires 12 Public Safety Dispatchers and 4 Chief Dispatchers to marntain minimum but
continuous dispatch coverage. A 5th Chief Public Safety Dispatcher is required to provide cntical
technical support for the City’s specialized public safety systems.

4. Twelve Public Safety Dispatchers and Five Chief Public Safety Dispatchers are the
minimum staff needed to safely operate the City’s Public Safety Dispatch Center.

Five Chief Public Safety Dispatchers: Steve Baca, John Clum, Bnan Furtado, Sean
Smith, and Sheavounda Walker.

Twelve Public Safety Dispatchers: Terry Anderson, Audrey Bates, Mark Chase,
Chnistine Czerniec, Brina Elmore, Rich Gordon, Melissa Kirkland, Marissa Longona,
Lisa Sandoval, Enka Spencer, Teresa Jo Stnckland, and Patricia Whitinan.

5. The City’s Public Safety Dispatchers dispatch emergency personnel and equipment in
response to calls from the public and other client agencies for police services, fire department
services, ambulances, medical emergencies, utility, public works (water, gas, electric), and amimal
services. Dispatchers answer emergency calls from the City of Palo Allo and Stanford University.
Dispatchers also respond to inquines and requests from outside public safety apencies. The
Daspatch Center receives approximately 100 9-1-1 calls per day and 500 calls total.

6. Public Safety Dispatchers maintain the unit status of Police, Fire, and Medical
response resources in the field, and respond to inquiries from police officers, fire fighters, and
paramedics. Public Safety Dispatchers confirm warrants, enter property and stolen vehicles reports,

and alert various local, state and federal databases about missing persons. In addition, the Public
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Safety Dispatcher Center monitors all fire and intrusion alarms for Stanford University and the
Stanford Linear Accelerator.

7. Public Safety Dispatcher must go through at least ten months of intensive training by
the City on public safety dispatching before they are allowed to dispatch without supervision. Public
Safety Dispatchers must also obtain certification from the Police Officers Standards and Training
(POST) dunng their first year on the job. Public safety dispatching requires extensive knowledge of
police and fire codes, the ability to operate special communication systems, the ability to receive and
transmit information related to emergency calls by operating cormmunication consoles, two-way
radios, telephones, a computer-aided dispatch system (CAD), fire alarm and intrusion alarm
equipment, and a number of other public safety systems (mapping, mobile, Stanford and SLAC
alarms).  Dispatchers must also know how to search the California Law Enforcement
Telecommunication System (CLETS) and transmit that information to police officers in the field
when necessary. CLETS is a highly confidential database containing cnminal offender information
on persons throughout California.  In addition, the City also has a number of other public safety
systems such as Automatic Vehicle Location {AVL) mapping, mobile, Stanford and SLAC alarms,
and Central Premise Equipment {CPE), that only individuals with required and proper training and
experience may operate.

8. 1f a Public Safety Dispatcher calls in sick, the City replaces them with a dispatcher on
overtime, even if it means ordenng someone to come to work. The Public Safety Dispatch Center
maintains the same schedule and staffing every day of the year, including holidays.

9. Police officers are not trained or compelent to perform dispatch activilies. Training
f;r public safety dispatch involves a completely different. set of training protocols than those
required for police officers. At this time, the City employs one Police Officer who is trained and
competent to perform dispatch responsibilities.

10. Only two managers are trained in dispatch, Charles Cullen, Coordinator of Police
Technieal Services, and Brian Van Den Broeke, Supervisor of Police Services. However, Mr.
Cullen has not performed dispatch duties in over eight years, and Mr. Van Den Broeke has never

performed dispatch duties for the City of Palo Alto. The specialized public safety systems require a
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high level of training and skill to operate such that having the two managers working at the Public
Safety Center could risk public safety. “Supervising Dispatcher” is not a classification that exists in
the City of Palo Alto. There are five Chief or “Lead” Dispatchers, but that classification is in the
SEIU bargaining unit.

11.  The City cannot hire temporary employees to perform the work done by Public Safety
Dispatchers because of the specialized nature of the job, as described above. Further, the City
cannot contract these services to other law enforcement agencies because they would not be familiar
with the City’s unique protocols, procedures and radio codes that are specific to the City’s Police
Department. Outside law enforcement agencies would also be unfamiliar with the specialized
responses and protocols needed for handling dispatch calls for Stanford DPS, Animal Control, and
Utilities.

12. A strike by Public Safety Dispatchers would immediately endanger public safety.
Failure to staff the Public Safety Dispatch Center poses a direct and imminent threat to public health
and safety because the City would lack sufficient staff to operate the Center 24 hours a day, 7 days a
week. Overall, a strike would impede the City’s ability to recerve 911 calls and dispatch approprniate
public safety response personnel in the following areas:

a, Calls concemning crimes and police emergencies for which they dispatch appropriate

police patrol units by radio or mobile computter to investigate;

b. Calls concerning fire and medical emergencies, for which they dispatch appropriate
fire and ambulance units by radio;

c. Calls concerning utilities (electric, gas, water, wastewater) and public works
emergencies, for which they dispatch appropriate service unils by radio to make
repars;

d. Calls concerming animai-related problems, for which they dispatch appropriate animal
contro] umts to investigate; and

Vit
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e. Relaying information, instructions, and questions to units responding to calls
concerning emergencies in all the areas described above.
I declare under penalty of pegjury under the laws of the State of California that the foregoing
is true and correct.

Executed this 6th day of October, 2009, at Palo Alto, California.

Dennis Bumns
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Adrianna E. Guzman, SBN 188812
LIEBERT CASSIDY WHITMORE
A Professional Law Corporation

153 Townsend Street, Sutte 520

San Francisco, CA 94107

T: (415) 512-3000, F: (415) 856-0306

GARY M. BAUM, City Attomey SBN 117200

CITY OF PALO ALTO

250 Hamilton Ave., 8th Floor

Palo Alto, CA 94301
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1. 1, VALERIE FONG, am employed by the City of Palo Alto (the “City”) as the
Director of Utilities for the City’s Utilities department. I have served in this position since October
2006. Previously I worked for 26 years for Pacific Gas and Electric and the City of Alameda’s
Utility department. 1 have personal knowledge of the facts below. If called to testify to the
following, I could and would competently do so.

2. 1 am submitting this Declaration in support of the Plaintiff Public Employment
Relations Board’s (“PERB”) Application for Preliminary Injunction to emjoin certain essential
positions represented by SEIU Local 521 (“*SEIU”) from stnking.

3. The City of Palo Alto is the only City in the State operating its own Electric, Fiber
Optics, Gas, Water and Wastewater Collection Utilities, providing services to businesses and
residents. Through the City’s provision of utility services, the City is charged with the protection of
the public’s health, safety and welfare. Electric, gas, water and wastewater are heavily regulated by
the State and/or Federal government. It is the City’s duty to maintain these éssential services for the
public. Thus, the City must have a certain number of employees present to conduct day-to-day
operations, as well as to respond to emergencies that might occur at either the City’s facilities, or at a
local business or residence. Essential SEIU utilities employees will first make safe dangerous
conditions, and then restore utility service. Without skilled and appropniately trained employees to
perform these duties, the delivery of electricity, fiber optic, gas, water or wastewater collection
services could be interrupted or delivered in an unsafe fashion.

4. Minimal staffing of certain positions 1s critical to maintaining the health and safety of
the citizens of Palo Alto. Examples of cntical employee duties staff perform include: emergency
system repairs on sewer backups, cleaning contaminated sewage spills, controlling and repairing gas
leaks, welding on gas mains and services, repainng electical outages on the
transmission/distribution system, monitoring our substations, replacing traffic signals, repainng
street light outages, and restoring water service after interruptions.

S. The City’s Utilities Department needs an emergency core of workers to deliver
services to our customers and residents. Workers have skill sets which qualify them to work on

different parts of the electric, water, gas, wastewater collection and fiber utilities. Often workers
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work together as a unit, and multiple workers are required to respond to emergencies depending on
the emergency. Crews are stationed in different locations during an emergency to operate equipment
as needed at different locations to ensure the system is safe for all customers and workers.

6. The City has emergencies such as electric outages, gas leaks, water main breaks,
wastewater collection system breaks and fiber system breaks, and crews are utilized for the
emergencies for which they are qualified and for which their services are required to “make safe” of
any situation and to restore service to customers. These emergencies, as history has shown, can
occur at any time of the day or might, and any day of the week. Because of the lhfeline nature of
utility services, the business is a round-the-clock business with crews needed to respond to
emergencies as they occur regardless of the hour of the day or day of the week.

7. Managers Dean Batchelor, Russ Kamiyama, Scott Williams and Juan Colin do not
have any certifications for working on the water, wastewater collection or gas systems.
Furthermore, two of these persons have no certifications or licenses to operate heavy equipment and
have not climbed electnc poles for several years. Two of these persons have on rare occasion
responded to emergencies and performed emergency repairs on the system, and only one of these
persons has a current license to operate heavy equipment.

8. All crew members are required to respond to emergencies, even if their normal job
duties involve routine maintenance. The City maintains a callout Iist that is utilized to mobilize
crews durning emergencies with a weekly rotation noting which employee will be the first to be called
out. If emergency work requires construction activities, then contractors would be utilized. But
even 1f and when additional help is available, the following electric and water gas wastewater
minimal staffing levels must be met to meet federal and state laws, and ensure the public health and
welfare.

Electric

9. The City’s SEIU electric utility workers provide essential services that cannot be

delayed including:

)//
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(1) emergency response to incidents/outages for pnmary and secondary distribution
circuits, residential/commercial services, substations, traffic signals, fiber, and street
lights;

(2) overhead and underground line inspections/maintenance, including infrared
inspections on underground equipment and cables;

(3) underground substructure inspections;

(4} substation inspections and general maintenance;

(5) vtility locating; and

(6) pursuant to California Public Utihty Commission (CPUC) General Orders 95,
128, and 165, visual and detailed inspections of all electric nfrastructure both
overhead and underground, including all associated equipment.

10. In the event of a labor action, tasks including the following general electric operations
can, and therefore will, be delayed:

(1) scheduled service repairs/replacements;

(2) metenng repairs/replacements; and

(3) Capital Improvement Program (CIP} overhead voltage conversions, system
rebuilds, and new business installations.

il The City’s Electric Utility requires at lcast 3 Utibty Systemy Operators.  Utility
System Operators are akin to dispatchers. A Utility System Operator receives calls concerning
emergencies in multiple ways including directly from citizens, and calls forwarded from 911 Public
Safety Dispatchers. Utility System Operators take the information about the emergency and make
decisions on how to respond and with whom. Utility System Operators ensure that staff is deployed
to respond to emergencies. These positions are very critical to the electric utilities operation.

12. A Utlity System Operator holds speciahized skills mcluding familianty with the
City’s electnical Transmission and Distribution system allowing the Operator to safely operate the
Supervisory Control and Data Acquisition system (SCADA) which permits monitoring and
operation of certain key [1eld equipment from the dispatch office, and direct emergencies crews in a

safe, reliable manner to restore service. With SCADA the Utility System Operators can detect
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abnormal conditions on the electrical system and dispatch appropriate crews to make safe and/or
repair the abnonnality. The Utility System Operators oversee and monitor the entire electrical
system. This requires particularly specialized skills to accurately and appropnately diagnose
electrical problems, work SCADA, and understand the mapping system.

13.  Because of the familiarity with City specific systems required for this position, the
City is not able to contract out this position if a labor action occurs. The City’s system is unlike any
other power distnibution system, and so someone who worked in a similar position for another utility
could not work as a Palo Alte Utility System Operator withou! significant retraining on the City’s
console. The Utility System Operators also must have detailed knowledge of electric voltage
regulation and load allocation to manage the electrical system to avoid nisking harm to the public’s
health and safety.

14. The City requires, at a minimum, 3 of its Linesperson Leads and S Linepersons to
report to work in order to safely operate utility services. A minimum amount of Linespersons are
absolutely necessary to ensure public safety because the Linespersons will provide the required daily
maintenance of overhead and underground electrical equipment, and respond to electrical
emergencies.

15. Linesperson Leads direct electric crews, who during a labor action will alone inspect,
maintain, make safe, and repair the City’s electrical infrastructure. A typical electric crew consists
of a Lead Linesperson, muitiple Linespersons, a Lineperson apprentice, and a Heavy Equipment
Operator. Electric Operations has in the past scheduled crewmembers (a minimum of a 3 person
crew for construction and 2 person crew for Traffic Signal and Communications) to cover major
holiday weekends such as the 4th of July, Thanksgiving, Christmas, and New Year’s. 1t is only
absolutely nececssary that a Lead Linesperson and Linepersons be available to man a crew to carry
out electrical maintenance and repairs.

16. The City 1s not requesting all Linespersons or Leads be enjoined from stnking, nor 1s
the City requesting any Apprentices in the three year training program, or Heavy Equipment

Operators, whom normally assist in electrical operations in the field, but the City requires at a bare
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minimum, 3 electric crews. These crews may likely work together in the event of an emergency,
because of the need for additional hands to quickly and safely resolve an electrical situation.

17. The City’s 3 Linesperson Leads and 5 Linepersons, in the event of a Jabor action,
would alone be tasked with the jobs handled ordinarily by all 14 Linespersons, the 5 Inspectors, and
the electric Heavy Equipment Operators. These classifications are all within SEIU, but the 8
Linespersons minimally required could perform all tasks without unreasonable risk when absolutely
necessary.

18. Linespersons will have to pull tools, operate a crane, use assorted other heavy
equipment, drive, and hand tools up or down to other Linespersons — all tasks ordinarily cammed out
by an electric Heavy Equipment Operator.

19. Linesperson Leads will also carry out the tasks of 5 Inspectors not requested under
the injunction whom generally 'v;lork as a Compliance Team to meet the requirements of CPUC
General Orders 95, 128, and 165 to inspect and maintain the electrical infrastructure. Pursuant to
General Order 165, for instance, the City must meet the state’s minimum requirements for
inspection, scheduling and performance of corrective action, record-keeping, and reporting, in order
to ensﬁre safe electrical service. During a labor action, along with their electric crew leading duties,
Linesperson Leads are essential to take on the Inspectors work of contimiing the City’s inspection
cycles required by Appendix A, General Order 165, including patrol and detailed inspection of the
City’s 3,152 transformers, 1,275 switch/protective devices, 16 overhead regulators/capacitors, 12
miles of 60,000 volt transmission lines, 639 miles of 12,000 volt overhead and underground
transmission lines, 6,670 street lights, 6,119 wooden poles, and 97 main traffic intersections. For
instance, the inspection of a transformer requires the worker to access the transformer and use an
infrared gun on connections to determine if connections are overheating. The detection of
overheating is crucial to preventing outages.

20. Linespersons are sent by the Utility System Operators to make safe and repair the
City’s electrical equipment when outages or emergencies occur. With live electrical wires, response
time is critical to mitigate the threat to public safety. Linespersons go up electric power poles and

steel towers as well as conduct below ground electrical work.
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21.  Fulfilling the position of a Linesperson or Lead requires knowledge of the day-to-day
operation of the City’s electrical equipment including transformers, switches, conductors, street
lights, traffic signals, and fire alarm circuits. The City cannot contract out such work, and requires
Linespersons and Leads to fulfill the task of multiple other striking Utilities worker positions.

22. In order to continue the safe delivery of utility service, the City requires at least 5
Electrician Leads and 5 Electricians. Electricians for the City are split into three tasks: high voltage
electricians at the City’s 9 electrical substations, metering, or traffic light work.

23.  High voltage electricians work in pairs to maintain power distribution substations.
They monitor and repair electrical and mechanical components which take the 69,000 Volis of
power transmitted into each substation and transformed it into either 12,000 Volts or 4,000 Volts for
dismbution. Generally, 3 Electrician Leads and 7 Electricians do substation work. At a minimum,
the City must have at least the requested 2 Electrician Leads and 2 .Electricians to conduct preventive
maintenance and emergency response. At a substation, transformers could malfunction, wires could
go bad, and the amount of voltage and importance of substations for distributing power to large areas
of the City make the presence of a minimal number of Electricians and Leads knowledgeable of the
system and skilled at monitoring and repairing the systems crucial.

24. The City could not contract out these Electrician positions because safe operation of
the circuitry within a substation requires knowledge of the City’s systems that would take too much
time to develop. Also, the City has been unable to locate a contractor that can perform the duties at
our electric substations.  Minimum staffing is required in order to continue to provide electric
services to the City’s residents and businesses, as well as to ensure public safety. If an emergency
occurred beyond the scope of what the minimal Electrician Leads and Electricians could handle
during the labor action, the Electrician Leads would be crucial in directing those not trained to work
in the City’s substations in where it would be appropriate and safe to have them assist.

25. The 2 Electrician Leads who work substations and are at a minimum, pecessary to
work are: Richard Baptist and Mark Briseno. As well, two Electricians: Gene Lindsey, and
Anthony Mouton, are required. The Electricians would work in pairs with the help of a supervisor to

safely oversee and maintain the safe operation of the City’s 9 electrical substations.
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26.  Another group of the Electricians work individually on metering in the field. On an
ordinary day, 2 Lead Electﬁcians and 6 Electricians respond to citizen calls, inspect meter panels, set
commercial and residential meters, and change out metering panels. During a Iabor action, the City
requires 1 Lead Electrician and 2 Electricians to operate as a crew to restore power to residences and
customers when electrical issues at buildings and meters arise. No contractors do this type of
electrical work.

27.  The 2 Electrician Leads who work metering and are at a minimum necessary are:
Surendra Prasad and Pamela Turpen, along with | Electrician: Jayant Mishra.

28. The final group of Electricians, also high voltage Electricians, are assigned to the
traffic light section. These Electricians install traffic signals, repair and replace existing damaged
signals, install and maintain traffic controllers and the power distribution to traffic lights and street
lighting circuits.  Traffic light section Electnicians also maintain and repair the coaxial
communication circuits, fiber optics system, and SCADA system. The SCADA systern allows
Uulity System Operators to detect problem conditions on the electrical system and dispatch
appropriate crews to make safe dangerous emergency conditions and make repairs, so the
maintenance and proper operation of the SCADA system by Electricians is essential to the safe
delivery of utility service.

29. 1 Electncian Lead: Scott Yahne, and 2 Electricians: Ryan Johnson and Nelson
Primeaux are essential minimum staff required for the traffic light section.

30. Ken Boyd’s electrical business is not involved with electric transmission or
distribution and his outside employment is not relevant to City Utilities Department operations and
service.

Water Gas Wastewater (WGW)

32. WGW Operations essential services include, but are not limited to:
(1) responding to emergencies requiring the repainng of gas leaks, water leaks and
broken sewer pipes. For example, the DOT requires prompt and continuous remed:al

action for a grade ] gas leak (includes any gas leak that can be seen, heard, or felt, as
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well as gas leaks above a certain ppm) because of the immediate hazard to persons or
property. There are 207 miles of gas main alone within the City,

(2) maintaining and monitoring gas receiving stations to ensure compliance with
Department of Transportation {DOT) mandates. The City of Palo Alto received a
wamning letter from the DOT dated June 4, 2008 about keeping up with valve
maintenance necessary for the safe operation of the gas distribution system as
required by 49 CFR §192.747;

(3) collecting daily water quality samples as required by the Califorma Departmment of
Health and Safety (DHS);

(4) monttoring the water system and reservoirs; and

(5) monitoring the wastewater system and flushing the sewer collection system to
meet the maintenance deadlines under the Sanitary Sewer Management Plan (SSMP)
per the State Water Resources Control Board (SWRCB). Any sewer overflows
within the collection system requires response and clean up by the crew, and the
filing of a report with the regulatory agencies (SWRCB Monitoring and Reporting
Program No. 2006-0003-DWQ).

33. Services SETU WGW employees perform that will be delayed during any labor actions
mnclude:

(1) installation of new services to the utihities customers; and
(2) completing the Tie-ins and rejeasing the contractors work on CIP projects.

34.  The City Utilities Department needs Installer-Repairers and Heavy Equipment
Operators to respond and repair to gas, water, and wastewater, main and service leaks. The
minimum 4 Leads and 9 Installer-Repairers make safe gas, water, or wastewater systems, while a
Heavy Eqmpment Operator works equipment, such as the back hoe, to allow the Installer-Repairers
access 1o the below ground (street, sidewalk) gas, water, or wastewater systems.

35. Instalier-Repairers necessary for the safe operation of a WGW crew vary depending
upon the emergency. A leak in a mam line requres a large number of skilled and trained crew

members, and if a gas emergency, then only DOT certified individuals may do the work. The
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Installer-Repairers are certified under the City’s Gas Operator Qualification Plan, which the DOT
requires the City to have and comply with. (49 CFR Part 192, Subpart N Qualification of Pipeline
Personnel) To qualify to work with gas lines, a combination of performance evaluations, wntten
tests, and simulations of tasks are used to certify the City’s workers in comphance with the DOT.
Therefore, only the City Installer-Repairers have the ability to conduct necessary operations,
whereas contractors do not have the federal government mandated qualifications.

36.  The 4 Heavy Equipment Operators are critical because it would not be prudent or safe
to have outside contractors operating heavy equipment around the gas system. The City could
potentially contract out or hire temporary staff to operate heavy equipment to perform emergency
duties; however it will be difficult to locate qualified staff as there are few, if any, contractors that
operate heavy equipment and are trained and familiar with the Gas System.

37. WGW Heavy Equipment Operators do not complete paving and concrete work to
repair the street or sidewalk afier the WGW has gone out. Instead, Installer Repairers not requested
as essential would normally repave and reéair the condition of the sidewalks or streets after the gas,
water, or wastewater problem has been made safe and repaired. 1f a labor action occurs, the City
would hire contractors to repair the condition of roads and sidewalks after necessary WGW crew
work.

38.  The City requests the designation of 3 Field Service Persons as critical. These Field
Service employees are the first responders to emergency calls for gas, water, wastewater and electric
problems or concerns. The City’s Utility requires sufficient staff to respond to any emergencies such
as gas leaks or water breaks. Once a Field Service Person has diagnosed the problem, for further
assistance the Field Service Person calls out a WGW crew for assistance.

39. Employees in the City’s Utihties Department Field Service Person position are
required to be on the job to keep the utility systems operational. Ordinarily, the City Utilities
Depéﬂmem operates a 15 hour shift on weekdays (6:00AM (o 9:00PM) and an 8 hour shift on
weekends and holidays. In addition to these regular shifts, on a weekly basis, one Field Service
Representative is scheduled to respond to emergencies and service disruptions afler hours. The Field

Service Representative acts as a first responder for all trouble calls such that daily about 120 calls
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are divided between Field Service Persons for response. Field Service Persons may receive calls
passed off directly from 911 dispatchers. The City must have at the very least 3 Field Service
Persons to respond to these calls, and take appropnate initial actions to make safe emergency and
call out WGW crews as necessary.

40.  Just like Installer-Repairers, because Field Service Persons work with gas, employees
in this position must meet the operator qualification requirements of the City set to comply with the
DOT. (49 CFR Part 192, Subpart N Qualification of Pipeline Personnel) The City has not been able
to locate a contractor able to perform the crucial emergency response duties of a Field Service
Person due to the requirements set by the Department of Transportation (DOT).

41.  As well, contractors cannot do emergency first response work that the Field Service
Person does, even for water or wastewater services. Contractors generally can fill in for construction
tasks utility employees do, but contractors lack the emergency shut off, diagnostic ability, and skills
to receive emergency calls and pass on necessary information about what WGW crews are needed
that a Field Service Person has obtained through training and expenence.

42. Water Systems Operators are critical positions in order to ensure the safety of the
drinking water. Contaminated water is a direct threat to public health and safety. If the 3 minimally
required positions are not staffed, daily maintenance including the sampling and monitoring of the
system, and especially the City’s 6 reservoirs and 7 pump stations, will suffer. Dally the Water
System Operators go out and test the water, as well as inspect the reservoirs and pump stations.

43.  Pursuant to State WQCB regulations, it is mandatory that the City test the water
quality. Every day, the City must test 11 locations for residual chlorine. The City is required to test
18 Jocations weekly for coliform bactena, 20 locations monthly with a general physical test, and 20
locations quarterly for tnhalomethane (THM), a byproduct of chlorinated water. Water System
Operators perform these and other water quality tests which are essential to maintain the health and
safety of the public’s water supply. 7

44, Traming a contractor is impracticable because adjusting the essential parts of the
water systemn (reservoirs, pumps/stations, regulators and valves) requires time and familianity with

the system. If a problem with the water system occurred, the City cannot simply turn the water off.
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Tuming the water off would endanger the public for many reasons, .including the loss of fire
suppression water.

45.  Water Systems Operators also respond to water quality emergencies. If for instance,
a water pipe breaks, a Water System Operator is needed to disinfect the water and maintain positive
flow. Water is not totally shut off when a break occurs because then dirt and bacteria will more
easily contaminate the inside of the pipe. If a water emergency occurs, Water System Operators go
with WGW crews to maintain the flow of water, and therefore its quality and safety.

46.  Along with breaks or leaks, Water System Operators respond to water emergencies
including water pump malfunctions, power outages at pump stations, and alarms in the water system
at reservoirs and pump stations signaling problems. Water System Operators are alerted to
emergencies from 911 dispatch, as well as Utility System Operators, and citizen calls.

47.  Water System Operators require at least a D-3 level license from the WQCB.
Contractors cannot fix or maintain the water systems because of the level of license required. The
Supervisor of the Water System Operators, who is not a union member has the highest grade license,
D-5, but alone cannot respond to all Water System Operator tasks. Therefore, at least 3 of the 7
union Water System Operator positions are required to conduct both state mandated water quality
testing and maintenance to ensure safe drinking water, as well as water emergency operation
response and repairs.

48. The City must also have 2 Maintenance Mechanics to respond to emergencies,
conduct gas welding, and carry out valve maintenance. Mechanics conduct gas welding, so if a gas
emergency occurs requiring any welding on pipe, the Maintenance Mechanics are the only people
qualified to carry out such work. The Maintenance Mechanics weld up gas manifolds, and weld
mains or services in accordance with DOT requirements.

49.  As mentioned previously, the DOT also requires the City to maintain key valves
which control gas flow pursuant to 49 CFR §§192.745, 192.747. The City has over 100 key valves
that Maintenance Mechanics inspect and niaintain to keep gas safely flowing.

50.  Mantenance Mechanics must be certified to work on the gas system through the

Operator Qualification training necessary to meet the requirements set in numerous regulations by
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the DOT located in 49 CFR Subpart E Welding of Steel in Pipelines. This testing processv involves
annual requalification tests, and a field test where the Mechanics must weld 12 inch pipe and cut out
‘coupons’ which test the perfection of the weld and submit the weld to stress. (49 CFR Appendix C
to Part 192 Qualification of Welders for Low Stress Level Pipe.) Contractors could perform certain
limited work on power, water and wastewater services, however contractors can not work on or weld
gas lines due to the testing requirements set by the Federal Department of Transportation (DOT).

51.  The City is not requesting its union Semor Maintenance Mechanic because he lacks
the DOT qualification. Therefore, for non-gas related tasks, the 2 Maintenance Mechanics will have
to take on the Senior Maintenance Mechanics responsibilities, including working out of the general
shop. The Maintenance Mechanics will also fulfill the role of Equipment Operators, whom the City
is not requesting be designated as essential. Equipment Operators work out of the general utility
shop on tasks such as handling power tools. Contractors are also available to assist with these tasks.

52.  On September 24, 2009 during the labor action, the WGW employees were called to
respond to 3 gas, and 3 wastewater priority calls. Prionity calls are emergencies which the City
needs to respond to right away, 2 response cannot wait. Appropriate utility employees were
dispatched by System Operators.

53.  The September 24, 2009 gas emergencies included two incidents where Field Service
Persons went to the scene and shut off gas and electnic services. In the third gas emergency, a gas
regulator was struck by a motorist. Field Service Persons called in WGW crew workers (including
Installer-Repairers, Lead, and Heavy Equipment Operator) to rebuild and replace the regulator,
conduct a clock test, set pressure and restore gas service.

54. On September 24, 2009 the 3 wastewater emergencies all were blocked sewer
laterals, which WGW crews (lInstaller-Repairers, Lead, Heavy Equipment Operator) successfully
repaired after Field Service Persons initial response.

535. Based on my expenence, in order to deliver services and keep the systems operational
the City must have at least the following staff:

-3 of 5 Utihty System Operators: Jesus Cruz, Lani Cubillo, and Michael Keate.

100609 sh 0111308 13 4 88
DECLARATION OF VALERIE FONG R




16

11

2}
22
23
24
25
26
27

28

- 3 of 4 Lineperson Leads: George ‘Tom’ Haupert, Alonzo Nelson, and Gregory
Schulz.

-5 of 10 Linepersons: Mike Bearden, David Johns, Craig Lindquist, Adnan Solis, and
Anthony Taylor.

- 5 of 6 Electrician Leads: Richard Baptist, Mark Briseno, Surendra Prasad, Pamela
Turpen, and Scott Yahne.

- 5 of 14 Electricians: Ryan Johnson, Gene Lindsey, Jayant Mishra, Anthony Mouton,
and Nelson Primeaux.

‘Water Gas Wastewater

- 4 of 6 Installer-Repairer Leads: Doug Bohna, Daniel Mendoza, Dan Sema, and

Jackey Wilson.

- 9 of 15 Installer-Repairers: Richard Anderson, Filiberto Castro, Oscar Garcia,

Michael Haynes, Robert Justus, Anthony Meneses, Kevin Odom, Pedro Perez, and

Enc Talley.

- 4 of 6 Heavy Equipment Operators: Brian Bingham, James Givens, Kenneth Hanks,

and Francisco Ramirez.

- 3 of 6 Ficld Service Persons: James Jensen, Ruben Salas, and Jorge Silva.

- 3 of 7 Water Systems Operators: David Cordova, Chi Du, and Dave Ostello.

- 2 of 2 Maintenance Mechanics: Steve Giovannett}, and Jordan Hart.
This constitutes the essential staff needed by the City to repair and maintain the gas distrbution
system, wastewater collection system, water system, fiber-optic system and electnical systern and
equipment. In the event of a strike, the City could delay new services to unoccupied buildings;
however it cannot stop or delay repairs and maintenance without jeopardizing the safe delivery of
water, gas or electricity, or the safe transmission of wastewater.

} declare under penalty of perjury under the laws of the state of California that the foregoing

is true and correct.

Execﬁted ttus 7th day of October, 2009, at Palo Alto, Califorma.
v/ {4
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1 PROOF OF SERVICE
2 Code of Civil Procedure §1013
3
4 § declare that I am a resident of or employed in the County of Alameds, California. I am
5 || over the age of 18 years and not a party to the within entitled causc, The name and address of my
6 || residence or business is Public Employment Relations Board, 1330 Broadway, Suite 1532, Oakland,
7 || California, 94612. '
8 On September 23, 2009, | sexved the following documents pertaining to Public Employment
9 || Relations Board v. Service Employees International Union Local 521, County of Santa Clara
10 || Superior Court Case No. 109CV153088:
i1
12 SECOND DECLARATION OF LAURA Z. DAVIS
13
14 || regarding the parties listed below by
15 __ placing a true copy theredf enclosed in a sealed envelope for collection and delivery by
16 || the United States Postal Service or private delivery service following ordinary business practices
17 [| with postage or other costs prepaid.
18 __X overnight courier by causing each envelope, with postage fully prepaid, to be
19 delivered 1o an authorized courier authorized by Fedcral Express to receive documents, in an
20 appropriate package designated by Federal Express with delivery fees paid or provided for and
sent by Federal Express for overnight delivery to the address below, such delivery being made
21 at the location and on the date set forth below.
2 ___ personal delivery.
23
24
25
26
27
28

-
PROOF OF SERVICE
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Fax sent by : 5186221827 PERB SFRO 18-88-9 18:29 Pg: 575
1
2 (| Vincent Harrington
Weinberg, Roger & Rosenfeld
3 (11001 Merina Vitlage Parkway, Ste. 200
4 |[Alameda, CA 94501-1091
S | . . .
Kristy Sermersheim, President
6 || SEIU Local 521
7 2302 Zanker Road
San. Jose, CA 95131
8
9
10 1 declare under pensity of perjury that the foregoing is true and cotrect and that this
11 [|declaration was executed on October 8, 2009, at Oakland, California.
12
2
13 ~ ] L
Camille Johnson o
14 (Type or print namc) Q (Signature)
15 .
16
17
18
19
20
21
22
23
24
25
26
27
28
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A Profersional Carporation
L1 Mo Wy Pt
Su 20
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CFtep

VINCENT A. HARRINGTON, JR., Bar No. 071119 239

KERIANNE R. STEELE, Bar No. 250897 T-8 py 4.
WEINBERG, ROGER & ROSENFELD - 108
A Professional Corporation %'Clahzz, s,

1001 Marina Village Parkway, Suite 200 B S (s, &R%;e:cm,

Alameda, California 94501-1091 \ _
™ £ atff/
Attorneys for Respondent, SEIU Local 52, CTW, CLC
Special Appearance
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA

CALIFORNIA PUBLIC EMPLOYMENT ) CaseNo. 109 CV 153088
RELATIONS BOARD )
) DECLARATION OF VINCENT A.

) HARRINGTON, JR. IN OPPOSITION

Petitioner, ) TO MOTION FOR PRELIMINARY
) INJUNCTIVE RELIEF
v. )
)
SERVICE EMPLOYEES INTERNATIONAL ) Date: October 13, 2009
UNION, LOCAL 521, CTW, CLC ) Time: 1:30 p.m.
) Dept: 2
Respondent. ) Judge: Judge Elfving
)
)

Now comes Vincent A. Harrington, Jr. and declares as follows:

1. 1 am an attorney licensed to practice in all the courts of the State of California, and I
am representing the Respondent SEIU Local 521, in making a special appearance in opposition 1o
the application by the California Public Employment Relations Board for an injunction against

certain employment classifications of the City of Palo Alto represented by the Union.

2. If called as a witness | could testify competently to the facts set forth in this
declaration.
3. Attached to this declaration as Exhibit 1 is a true and correct copy of a declaration

of Declaration of Nick Steinmeier, previously submitted by the SEIU in opposition to the City of

Palo Alto’s request to the PERB that it seek an injunction against the Union.

DECLARATION OF VINCENT A. HARRINGTON IN OPPOSITION TO MOTION FOR PRELIMINARY
INJUNCTIVE RELIEF
CASE No. 109 CV 153088




1 4. Attached hereto as Exhibit 2 and incorporated herein by reference is a true and
2 |l correct copy of the unfair labor practice charge filed by the SETU against the City of Palo Alto,
3 || asserting that the City was bargaining in bad faith by failing and refusing to meet and bargain at
4 || reasonable times and places, by adopting a fixed, unyielding position on mandatory subjects of
S || bargaining.
6 1 declare under penalty of perjury pursuant to the laws of the State of California that the
7 || foregoing is correct of my own personal knowledge.
8
Dated: October 7, 2009
9
WEINBERG, ROGER & ROSENFELD
10 A Professional Corporation
By: b
12 VINCENT A. HARRINGTON, JR.
KERIANNE R. STEELE
13 Attorneys for Respondent, SEIU, Local 521
14
1227651546923
is
16
17
18
19
20
21
22
23
24
25
26
27
WEINBERE, -oczzlsa -2-
arpsiwri> | DECLARATION OF VINCENT A. HARRINGTON IN OPPOSITION TO MOTION FOR PRELIMINARY
i INJUNCTIVE RELIEF
it CASE No. 109 CV 153088
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VINCENT A. HARRINGTON, JR_, Bar No. 071119
WEINBERG, ROGER & ROSENFELD

A Professional Corporation

1001 Marina Village Parkway, Suite 200

Alameda, California 94501-1091

Telephone 510.337.1001

Fax 510.337.1023

Attoreys for SEIU Local 521

BEFORE THE CALIFORNIA PUBLIC EMPLOYMENT RELATIONS BOARD

CITY OF PALO ALTO, ) Case No. SF-CO-210-M
) )} (Injunctive Relief Request)
Charging Party, ) -
)} DECLARATION O¥ NICK
v. } STEINMEIER XN OPPOSITION TO
) REQUEST FOR INJUNCTIVE RELIEF
SEIU LOCAL 521, )
)
Respondent. )
J

Now comes Nick Steinmeier, and declares as follows:

1. 1 am currently employed by SEIU Local 521 in the capacity of Intemmal Organizing
Director. Thave been employed by the Uniop in this capacity since January 2005. Prior to
assuming this job, I was employed by the Union as Worksite Organizer beginning in November
2002. Prior to becoming an employee of the Union I was an activist with the Union, working for
the County of San Mateo. In that capacity I was a Shop Steward of the predecessor Union to Local
521, Local 715.

2. If called as a witness I could testify competently to the facts set forth in this
Declaration.

3. Y bave been involved as the lead negotiator in the City of Palo Alto negotiations
since May, 2009. I have also had ongoing contact with issues in the City of Palo Alto smee the
time 1 assumed my position as Director of the Northern Ficld Office of our Local. 1 am familiar
with the departmental organization of the City Departments where SETU-represented employees

EXHIBIT  (
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are assigned, and with the job duties and fimctions of employees in those various Departments.

4. I bave reviewed the various Declarations submitted by the City of Palo Allo
(“City™) in support of their application for injunctive relief.

5. Contrary to the claims made in the Declaration of Sandra Blanch, at paragraph 11
and 12, the Union had nothing to do with organizing a “sick out” among City of Palo Alto
employees. The Union did ot direct or organize any sick out on SW 8. The parties met for
bargaining purposes on Septernber 2, and the parties met for bargaining purposes on September 10,
2009. Additionally, the parties bargained on September 14, and September 15. At the meeting of
September 15, I proposed to the City’s chief negotiator, Darrell Murray, that we were prepared to
bargain as long as it took to get an agreement. The City team left the table at around 12:30PM, and
did not return until after 6 PM. We also agreed to bargain on Thursday September 17 and the
Union is holding Sq;u:mbcr 18 as the City has not gotten back t6 us with their availability.

6. Contrary to the suggestion by the City thal the Union intends to strike on
“September 15,” on September 11, 1 called Darrell Murray and the City Manager James Keene and
advised both of them that the Union would not be striking this week, and wished to bargain with
the City m the hope of reaching an agreement. It has always been our hope that the parties could
reach an agreement and avoid the pecessity of a work stoppage.

7. 1 have consistently advised the City that we would not engage in a “quickie strike”
when and if the bargaming reached that point. 1 am not aware that there is any specific “amount”
of notice which the City must be given, and we bave agreed to give a “reasonable notice” under the
circumstances if necessary.

8 1 will pow turn to the facts reflected in the various Declarations submitted to PERB.

A. The Dennis Burns Declaration—the Cir_yMcc Departent.

The staffing m the Public Safety Dispatch Center is five Chief Dispatchers and 13 Public
Safety Public Dispatchers. All of the Supervising Dispatchers and Managers are outside of
the unit and are qualified to perform the work of Dispatcher. Additionally, all Police
Officers of the City of Palo Alto are also trained and competent to perform (.iispan:h

activities.
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B.  Itis my understanding there are four Animal Control Officers in the cmploy of the
City. They are not peace officers, and are covered in our miscellancous umit. } is my
understanding that all Police Officers in the City of Palo Alto are trained and competent to
perform any and all functions of the Animal Control Officers should there be a work

stoppage.

C. Declaration of Valerie Fong—Utilities Department.

The Union represents miscellaneous employees in the electric, gas and water utility areas.
The Utilities Department operates on a 6:30 am. to 4:00 p.m. schednle. After 4:00 p.m._,
there is no one on duty, but there is an established on—;:all system. During any given week
there is one on-call Electrician afler 4:00 pan. The City. does not have zn established on-
call rotation, and there is no work group which must in fact be available to take off-howr
calls. It 15 my direct understanding, based on conversations with the unit employees,
including employees on the Union’s bargaining team, that there are managers in the employ
of the City who can perform electrical work: Norman Brown, and Ken Boyd: Indeed, Ken
Boyd nms his own electrical business and is a licensed electrical contractor.

With respect to the Utilities Departmeid, as it relates to Linemen, there are four managers
or supervisors, outside of the unit, who previously worked as linemen for the City and or
other agencies and to our understanding contain certifications or licenses which qualify
them to operate beavy equipment, and do other work at the water, waste water and pas
facilities, as necessary. These persons are: Dean Batchlor, Russ Kamiyama, Scott
Williams, and Juan Colin

1 have reviewed the Fong Declaration as it relates to the claim, page 2, paragraph 4, that all
of these individuals identified, in a]l these classifications are “*safety critical.” This is not
true. The vast majority of the jobs identified on this list are engaged in routine
maintenance, not emergency response. Again, there is no standby or call out crew which is
established for this Departvent. Essentially, the City in this particular instance is listing the
entire work crew, not an emergency core of workers. Again, since there is no established
emergency call out system, the City does not staff this service on an emergency basis. We

-3-
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therefore question why they would be entitled to staff jt on this basis in the event of any
potential job action.

D. Water Quality Control Plant — Roberts Declaration.

The normal work group in the Plant is six Senior Water Quality Operators and five Water

Quality Opexators IIs. There are five managers who work in this Plant who bave
certifications ranging from Level 3 through Level S that can perform all of the work
performed by bargaining unit employees in the event of a work stoppage. These
individuals are: James Allen — Grade V, Howard Yancey — Grade V, Jannette Huber —
Grade IV, Kris Chat — Grade Il and Stacy Peyton — Grade III

At the Water Plant there are three Chemists and one Senior Chemist as the regular work
group, to my understanding. There is a manager not in the unit, who is 2 licensed Chemist
and can perform any work that might be necessary during any work stoppage. That
individual is: Changam Naidu

The Plant is a highly automated plant which has state of the art monitoring equipment and
essentially “runs itself” throughout the vast majority of most bours of most shifts. The
work of many of the Water Plant Control employees consists of maintenance, rather than
ongoing operational activity. There is'no reason to believe that that reaintenance could not
be deferred or postponed in the event there was to be a work stoppage.

E. Community Services Department — Declaration‘ of Betts.

1 have reviewed the Betts Declaration as it relates to Rangers. There is one Senjor Ranger
and five Rangers. There is a supervising Remger, not m the umit, and the Fire Department
could do any other work necessary in the event of a work stoppage. The Rangers work
only during the daylight hours. In non-daylight savings time, an 8 hour shift, and in
daylight savings time, roughly a 10 hour shift The City of Palo Alto Fire Station No. 8 is
Jocated in Foothill Park and could respond to any fire-related emergencies if they existed.
Additionally, I amn advised that there are mutual response and aid agreements with
surrounding Fire Departroents, the Sheriff’s Department, and California Department of
Forestry, all of which could respond in the event that there were actually to be any sort of
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fire-related emergency within the park areas patrolled by the Rangers.

With respect to the claims in the Betts’ Declaration regarding “Inspector Field Services” in

Parks Division, the City employs managers throughout that Department who oversee

various parks. Those individuals could perform any of the jobs that became necessary

should there be a work stoppage. The City playgrounds are typically closed after daylight
hours, and there is o one who regulates access to them during that period of time, with the
exception of the City Police Department. If there were to be a work stoppage, the issues
addressed by Betts in his Declaration as it relates to this service, could be alleviated simply
‘by closing all of the parks in the same fashion that they are closed after hours.

9. The Union continues to work for, and hopes for, a labor contract from the cxorent
negotiations. We are willing and able to bargatn around the clock to reach an agreement and have
so indicated to the Cjty. Our activity in supporting a “solidarity break™ among interested City
employees was in aid of the bargaining process, not to interfere or disrupt it. In fact, it was our
expectation that employees would participate in that “solidarity break™ during their regnlar break
time, on non-work time. I do not find in the Declarations any evidence that this expectation was
not achieved by the participating employees.

1 declare under penalty of perjnry, pursuant o the laws of the State of California, that the

foregoing is true and correct.

Executed this 16th day of September 2009, in 35 (o /25 | California.

M

NICK STEINMEIER
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PROOF OF SERVICE
(CCP 1013)

1 am a citizen of the United States and an employee in the County of Alameda, State of

California. 1am over the age of eighteen years and not a party to the within action; my business

address is 1001 Mariha Village Parkway, Suite 200, Alameda, California 94501-1091. On

September 16, 2009, I served upon the following parties in this action:

Adranna Guzman

Liebert, Cassidy, Whitmore

153 Townsend Street, Suite 520
San Francisco, CA 94107

Fax: (415) 856-0306

copies of the docurnent(s) described as:

1]

Opposition to Request for Injunction Relief and Declaration Nick Steinmeier in
Opposition to Request for Injunctive Relief

BY MAIL 1placed a true copy of each document listed herein in a sealed envelope,
addressed as indicated herein, and caused each such envelope, with postage thereon fully
prepaid, to be placed in the United States mail at Alameda, Califorma. I am readily famihar
with the practice of Weinberg, Roger & Rosenfeld for collection and processing of
correspondence for mailing, said practice being that in the ordinary course of business, mail
1s deposited in the United States Postal Service the same day as it 1s placed for collection.

BY PERSONALY SERVICE 1 placed a true copy of each document listed herein in a
sealed envelope, addressed as indicated herein, and caused the same to be delivered by

hand to the offices of each addressce.

BY OVERNIGHT DELIVERY SERVICE 1 placed a true copy of cach document listed
herein in a sealed envelope, addressed as indicated herein, and placed the same for
collection by Overnight Delivery Service by following the ordinary business practices of
Weinberg, Roger & Rosenfeld, Alameda, California. | am readily familiar with the practice
of Weinberg, Roger & Rosenfeld for collection and processing of Ovemight Delivery
Service comrespondence, said practice being that in the ordinary course of business,
Ovemight Delivery Service correspondence is deposited at the Overnight Delivery Service
offices for next day delivery the same day as Overmight Delivery Service correspondence is
placed for collection.

BY FACSIMILE I caused to be transmitted each document listed herein via the fax
number(s) listed above or on the attached service list.

I certify under penalty of perjury that the above is true and correct. Executed at Alameda,

California, on September 16, 2009.

.‘cJJOO
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AMENDED PROOF OF SERVICE
(CCP 1013)
1 am a citizen of the United States and an employee in the County of Alameda, State of
California. Iam over the age of eighteen years and not a party to the within action; my business
address is 1001 Maripa Village Parkway, Suite 200, Alameda, California 94501-1091. On

September 16, 2009, I served upon the following parties in this action:

Adrianna Guzan Melissa Tronquet,

Licbert, Cassidy, Whitmore Deputy City Attorney

153 Townsend Street, Suite 520 City of Palo Alto

San Francisco, CA 94107 250 Hamilton Avenue, 8 Floor
Fax: (415) 856-0306 Palo Alto, CA 94301

Fax: (650) 329-2646

copies of the document(s) described as:

Opposition to Request for Injunction Relief and Declaration Nick Steinmeier in
Opposition to Request for Injunctive Relief

{1 BY MAIL Iplaced a true copy of each document listed herein in a sealed envelope,
addressed as indicated herein, and caused each such envelope, with postage thereon fully
prepaid, to be placed in the United States mail at Alameda, California. I am readily familiar
with the practice of Weinberg, Roger & Rosenfeld for collection and processing of
correspondence for mailing, said practice being that in the ordinary course of business, mail
is deposited in the United States Postal Service the same day as it is placed for collection.

[1 BY PERSONAL SERVICE 1 placed a true copy of each document listed herein in a
sealed envelope, addressed as indicated herein, and caused the same to be delivered by

hand to the offices of each addressee.

[X] BY OVERNIGHT DELIVERY SERVICE I placed a true copy of each document listed
herein in a scaled envelope, addressed as indicated herein, and placed the same for
collection by Overnight Delivery Service by following the ordinary business practices of
Weinberg, Roger & Rosenfeld, Alameda, California. I am readily familiar with the practice
of Weinberg, Roger & Rosenfeld for collection and processing of Overnight Delivery
Service correspondence, said practice being that in the ordinary course of business,
Ovemight Dclivery Service correspondence is deposited at the Overnight Delivery Service
offices for next day delivery the same day as Overnight Delivery Service correspondence is

placed for collcction.

[X] BY FACSIMILE I caused to be transmitted each document listed herein via the fax
number(s) listed above or on the attached serviee list.

I certify undcr penalty of perjury that the above is true and correct. Executed at Alameda,

California, on September 16, 2009. M
719% %

Mary Pir

1/544228
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STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

UNFAIR PRACTICE CHARGE

DO NOT WRITE IN THIS SPACE: Case No: Date Filed:

INSTRUCTIONS: File the original and one copy of this charge form in the appropriate PERB regional office (see PERB
Regalation 32075), with proof of service attached to each copy. Proper filing inclodes concurrent service and proof of service of
the charge as required by PERB Regulation 32615(c). All forms are available from the regional offices or PERB's website at
www.perb.ca.gov. If more space is needed for any item on this form, aftach additional sheets and number jtems.

IS THIS AN AMENDED CEARGE? ves [_1 NO

T
I. CHARGING PARTY: EMFLOYEE] | EMPLOYEE ORGANIZATION 121  Emrrover L1 pusuic I

{ 3 Full name: Service Employees Intemational Union, Local 521

&

Mailing address:
2302 Zanker Road, San Jose, CA 95131

4

Telepbone number:

Phone: (408) 678-3300; Fax: (408)954-1538

[

Name, title and telepbone number
of person filing charge: Vincent A. Harrington, Jr., Attorney, (510) 337-1001

. Bargaining unit(s) involved:

Miscellaneous SEIU-Represented Unit, City of Palo Ao

CHARGE FILED AGAINST: (mark one oaly)} EMPLOYEE ORGANIZATION I -—‘ EMPLOYER !,:,J

~

| a. Fult name:

City of Paio Alto

&

Malling address: 1, 5 Box 10250, Palo Alto, CA 94303

¢ Telephone number:

Phone: (650) 329-2563; Fax: (650) 325-5025

. Name, title and telephone number of

tt 1act
#gent to conta Russ Carlsen, Human Resources Manager

-9

E 3. NAME OF EMPLOYER (Complete this section only if the charge s filed against ao employee organlzation.)
} _—

s. Full rame:

Lb. Mailing address:

4. APTOINTING POWER: (Complete this section only if the employer is the State of Callfornla. See Government Code sectioo 18524.)

a Fufl nsme:

b. Maiting address:

i ¢ Agent:

T An affccted member of the public may only file a charge relating to an alleged public notice violation, pursuant to Government Code

section 3523, 3547, 35475, or 3595, or Public Utlities Code section 99569.

SEE REVERSE SIDE

PERB-6} (05/06)

EXHIBIT 2
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GRIEVANCE PROCEDURE

Arc the partics covered by an agreement containing 2 grievance procedure which ends in binding arbitration?

el w1

. STATEMENT OF CHARGE

at_Redwood City, California -
Nick Steinmeier (signature on attached Appendix A - Staternent of the Charge
Title, if any: _Field Director, SEIU Local 521

Mailing address: 891 Marshall Street Redwood City. CA 94603 Tel: (510) 337-1001 ext. 113 Fax: _ (510) 33!

a.

1 declase under penalty of perjury Lhat | have read the above charge and that the statements herein are true and
coruplete 10 the best of my knowledge and belief and that this declaration was executed on _September 9, 2009

The charging party hereby alleges that the above-named respondent is under the jurisdiction of: {(check one)
Educational Employment Relations Act (EERA) (Gov. Code sec. 3540 et seq.)

Ralph C. Dills Act (Gov. Code sec. 3512 et seq.)
Higher Education Employer-Employee Relations Act (HEERA) (Gov. Code sec. 3560 et seq.)

Meyers-Milias-Brown Act (MMBA) (Gov. Code sec. 3500 et seq.)

Los Angeles County Metropolitan Transportation Authority Transit Employer-Employee Relations Act (TEERA)
(Pub. Utilities Code sec. 99560 et seq.)

Trial Court Employment Protection and Governance Act (Tnial Court Act) (Article 3; Gov. Code sec. 71630 —
71639.5)

Trial Court Interpreter Employment and Labor Relations Act (Court Interpreter Act) (Gov. Code sec. 71800 et seq.)

=jshsjclajals

The specific Government or Public Utilities Code section(s), or PERB regulation section(s) alleged to have been violated is/are:

For MMBA, Trial Court Actand Court Interpreter Act cases, if applicable, the specific local rule(s) alleged to have been violated
is'are (@ copy nf the applicable local rule(s) MUST be artached to the charge):

Provide a clear and concise statement of the conduct alleged to constitute an unfair practice including, where known, the time and
place of each instance of respondent’s conduct, and the name and capacity of each person involved. This must be a statement of

the facts that support your claim and not conclusions of law. A statement of the remedy sought must also be provided. (Use and

attach additional sheets of paper if necessary.)

SEE ATTACHED APPENDIX A - STATEMENT OF THE CHARGE (6.d)

DECLARATION

(Date)

(City and State)

(Typc or Print Name) (Signature)

L'_I:clcphone Number: (650 _778:9910

PERB-61 (05/06)
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APPENDIX A - STATEMENT OF THE CHARGE (6.d)

The Charging Party, SEIU, Local 521 (“SEIU”) is, and has been at all times
material hereto, a recognized employee organization in the meaning of
Government Code Section 3501(b), which has been recognized by the City of
Palo Alto as an employee organization that represents its employees in a
miscellaneous employee bargaining unit in their employment relations with the

City.

The City of Palo Alto (“City”) is a governmental subdivision of the State of
California, and is a “Public Agency” within the meaning of Government Code
Section 3501(c), which employs numerous members of SEIU, and which has
recognized the SEIU as the collective bargaining representative of said
employees.

At all time material hereto, Russ Carlsen (hereinafter “Carlsen”) has occupied the
position of Human Resource Manager for the City, and in that capacity is a
managerial agent and representative of the City.

At all times material hereto, James Keene (hereinafter “Keene”) has been the City
Manager of the City in the capacity as a managerial representative and agent of
the City.

At all times material hereto, Sandra Blanch (“Blanch™) has been employed by the
City in a managerial capacity with authority in the Human Resources area. In that
capacity, Blanch is an authorized agent and managenial representative of the City.

During the period of July 1, 2006, through and including June 30, 2009, SEIU and
the City were parties to a written Memorandum of Agreement, which established
the wages, hours, and terms and conditions of employment of SEIU-represented
employees in the employ of the City. On expiration of that Agreement, the City
was obligated to maintain the terms and conditions expressed in said
Memorandum of Agreement as the “status quo™ pending negoations for a
successor MOU, or the establishment of a bona fide impasse.

At all times material hereto, the SEIU and the City and each of them have been
obligated to meet and bargain in good faith with the other pursuant to
Government Code Section 3505, with respect to all matters within the scope of
representation as defined in Government Code Section 3504.5. In May of 2009,
the City and the SEIU commenced their negotiations for a suceessive
memorandum to that which expired on June 30, 2009. The bargaining continues.

At all timcs material hereto, the City has been obligated pursuant to Government
Code Section 3505 to meet at reasonable times and places with the SEIU, in order
to exchange information, opinions, and proposals, and to endeavor to reach
agreeinent on matters within the scope of representation.
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10.

Notwithstanding the duty and obligation of the City to bargain with the SEIU as
the certified collective bargaining representative, in the month of July, through a
series of ongoing direct written and verbal communications with SEIU unit
members, Keene, in his capacity as City Manager directly solicited city
employees with respect to “budget challenges,” “fiscal challenges,” “capital and
service needs of the City,” and “funding availability,” and contacted employees to
attend open meetings with him to “discuss these issues.” The communications to
workers and the meetings themse]ves were interactive two hour meetings
occurring at and parallel {o the time that the City and the SETU were meeting and
bargaining concerning wages, hours and terms and conditions of employment. As
reflected in page 2 of an e-mail message sent to employees regarding “employee
town hall meetings™ (attached hereto as Exhibit “D”), Keene specifically
indicated that he wanted to “share a few thoughts with you and then spend the
remainder of each meeting, listening to and talking with those gathered together.”
(emphasis supplied) See attached Exhibit “D,” page 2 of 2, first full paragraph.
Additionally, Keene solicited employees directly about “what changes,” the City
may need to make as they face a “difficult financial future for our City.” This
direct communication with bargaining unit employees in which Keene solicited
their input about thesc matters constitutes improper direct dcaling with the unit
members about matters which are within the scope of representation, and has the
effect of undermining the status of the Union as the certified collective bargaining
agent of these employees.

Notwithstanding its obligation to meet and bargain in good faith concerning all
matters within the scope of representation with the intent of reaching agrecment,
the City has failed and refused, and continues to fail and refuse to meet its
obligation under Government Code Section 3505 by an ongoing series of actions
including, but not limited to the following:

a. Among the subjects under negotiations between the parties is Article X1V
of the now expired Memorandum of Understanding, concerning the
“benefits program.” Among the issues under discussion was whether or
not the City would give affected employees notice of modifications or
changes to existing retirement and health plan coverage issues.
Notwithstanding the fact that no proposal had bcen made to the Union
concerning the subject matter, in late June, and continuing into early July
Blanch, in her managernal capacity, advised numerous individual
cmployees of the City represented by the SEIU, that the City would give a
thirty-day notice to affected employees of any changes in retirement or
health plan coverages. At the time Blanch made such a communication to
unit members, the City had made no proposal to the Union concerning
notices of any changes in the retirement benefits, although it had presented
a proposal eoncerning notice in connection with changes in health plan
coverages. The individualized communication by Blanch with unit
members, at the time when no proposal had been made to the Union
constitutes direct dealing, in violation of the City’s obligation to deal
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directly, and only with the SETU concerning matters within the scope of
representation.

b. Notwithstanding its duty to meet and bargain in good faith with the Union —
concerning all matters within the scope of representation pursuant to
Government Code Section 3505, in its obligation under Section 3505.3, to
allow a reasonable number of Public Agency employee representatives” of
the SEIU reasonable time off without loss of compensation and other
benefits when engaging in the meet and confer process, in the earlier
segment of the bargaining, the City failed and refused to meet at
reasonable times and places, it failed to authorize the release of a number
of City employees on the SEIU bargaining team without loss of
compensation. This action on the part of the City delayed and interfered
with the process of bargaining in the period of May and early June 2009.
This action by the City interfered with and restrained employees in their
rights to be represented by the SEIU pursuant to Government Code
Section 3502, interfered with the right of the SEIU pursuant to
Government Code Section 3503 to represent its members in their
employment relations with the City, and violated Government Code
Section 3505.3, and constituted a failure to meet and bargain in good faith
pursuant to Government Code Section 3505.

c. Notwithstanding its obligation to bargain in good faith with the Union
concerning all subjects within the scope of representation as described in
Government Code Section 3504.5, since on or about August 5, 2009, the
City has maintained a fixed, unyielding position in its negotiations with
the SEIU by maintaining on the table a “package proposal” which
contained substantial cost shifts, wage reductions, and reductions of other
benefits. Attached hereto as Exhibit “A” and incorporated herein by
reference is a copy of that August 5, 2009 proposal. As indicated, at page
1, Article V11, Section 1, the City proposed a 1.2% wage reduction; in
Article XIV, Benefits, it capped the City’s contribution for medical and
retiree medical and shifted all additional costs to SEIU unit members.
This proposal. for the first time, added the thirty day notice of
“implementations” in health insurance coverage (Article XIV, page 3 of 5
of Exhibit “A”). Pursuant to Article XV the proposal imposed an
increased contribution of 3% of pay to the employee contribution toward
the PERS Retircment Plan, effective August 1, 2009, and included a
“poison pill,” provision that to the extent that there was a delay in the
ratification or implementation of this change that there should be a
“recovery” of the increased employee contribution retroactive to August 1,
2009. Sce Exhibit “A” attached hereto, page 4 of 5, Article XV. A
summary of the costs sought to be inposed by the City on unit employees
is set forth on page 5 of attached Exhibit “A.”

11. On or after August 5, 2009, at the bargaining sessions of August 12, August 19,
August 26, and September 2, 2009, the City maintained its fixed, unyielding
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position on this economic proposal and indeed failed and refused to discuss
economics with the Union despite the fact that the Union modified its position on
August 12, 2009 by dropping any proposal for any wage increases, made a 1%
furlough proposal, and offered an additional voluntary “furlough” program. A
true copy of the Union’s August 5, 2009 proposal is marked as Exhibit “B” and
incorporated herein by reference. The Union’s August 12, 2009 proposal is
attached as Exhibit “C” and is incorporated herein by reference as though set forth
at length.

12. At the September 2 session, the SEIU further modified its proposal by eliminating
any “new money,” and modifying other provisions. Exhibit “E” hereto is the
SEIU proposal of September 2. The City has still failed to counter or change its
August 5 proposal.

13. At each of the meetings of August 12, August 19, August 26, and September 2,
2009, the Union requested the City counter the Union movement, discuss
economics. Notwithstanding its obligation to meet and bargain in good faith with
the Union, the City failed and refused and continues to fail and refuse to counter
in any way, and maintained its fixed unyielding position as reflected in its August

5, 2009 “package proposal.”

Wherefore, it is requested that a Complaint issue against the City alleging that it has
violated its duty to meet and confer in good faith with the Union as required by
Government Code Section 3508, has interfered and restrained cmployees in their
rights to be represented by the Union in the bargaining process as guaranteed by
Government Code Section 3502, and has violated the Union’s rights to represent the
members of the Unit in the bargaining process as provided by Govemment Code
Section 3503. The City should be ordered to cease and desist from its unlawful
behavior, should be ordered to meet and bargain in good faith with the Union, and
should be ordered to post appropriate notices and mail notices to bargaining unit
employces advising of their wrongful conduct and the remedial steps which they have
been required to take. We request, as well, any other appropriate remedies.

I declare undeft penalty of perjury that the foregoing is true and correct of my own
personal knowledge.

Nick Steinmeier, Director
SEIU 521

1/543518
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SEIU Local 521
SPECIAL APPEARANCE

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA

CALIFORNIA PUBLIC EMPLOYMENT ) Case No. 1-09-CV-153088

RELATIONS BOARD )
)
Petitioner, ) DECLARATION OF ADOLFO
) RIEDEL IN OPPOSITION TO ORDER
v. ) TO SHOW CAUSE AND

) TEMPORARY RESTRAINING
SERVICE EMPLOYEES INTERNATIONAL ) ORDER
UNION, LOCAL 521, CTW, C1.C )
) Date:  October 13, 2009
Respondent. ) Time: 1:30 p.m.
) Judge: Hon. Judge William J. Elfving
) Dept.: Department 2

)

1, Adolfo Ricdel, hercby declare:

I have personal knowledge of the facts set forth in this declaration, and if called as a
witness, 1 would competently testify as follows:

1. I have been employed as Worksite Organizer with Scrvice Employees International
Union, Local 521 (hereafter “SEIU™) for two (2) years. | have been assigned to the City of Palo
Alto (hereafter “City”) worksite for a year and a half.

2. As the Worksiic Organizer assigned to the City, I am familiar with the status of the
current contracl negotiations, and the pmposé-ls which the City has presented at the bargaining
table. 1 amn aware of the contentiousness of the contract negotiations as a result of the City

advancing proposals that are highly detrimental to SEIU members. For example, the City is
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] || proposing that employe;:s be responsible for paying health care premiums in the amount of $300-
2 || $600 pcr month. The City has also advanced a proposal that would increase the amount of retirees’
3 || health care premiums. Many SEIU members who work for the City have a bard time making ends
4 || meet, and the City’s proposal to significantly increase employees’ share of health care prénﬁums
S || would make it even harder 1o do so. The City is refusing to bargain in good faith about these
6 || crucial matters. Due to the City’s unfair practices, approximately ninety-five (95%) percent of
7 || voting SETU members who work for the City voted to anthorize SEIU to call a strike if necessary.
8 3. On September 24, 2009, SEIU members participated in a one-day voluntary
9 || furlough. The purpose of the one-day voluntary furlough was for the members to express their
10 || displeasure with the City’s unfair bargaining proposdls; whilc-simu]laneously demonstrating their
11 || willingness to assist the City in balancing its budget. Approximately, seventy (70%}) percent of the
12 | employees participated in the one-day voluntary furlough. None of the employees who were
13 || served with the Court’s September 23, 2009 order participated jo the one-day voluntary furlough.
14 || However, approximately fifteen (15) to twenty (20} of the employees who were subject to the
15 || Court’s order participated in a showing of solidarity in the Municipal Service Center (“MSC”) yard
16 || during their Junch break only.
17 4. After September 24, 2009, I interviewed SEIU members in the Public Works and
18 || Utilities Departments who were subject to the Court’s order. 1 asked them what work they
19 || performed on September 24, 2009, the day that they were judicially prohibited from participating
20 || in the one-day voluntary furlough.
21 5. The Uutlity System Operators/ Dispatchers did not work on September 24th. Their
22 || supervisor, Ken Boyd ran the operation as he previously held that position.
23 6. SEIU member, Richard Brown, who is a Senior Water Quality Control Operator in
24 || the Water Quality Control Plant, informed me that on September 24, 2009, he made rounds around
25 || the plant to verify that all systems were working. He made minor adjustments if nceded. He
26 | relieved the Incinerator Operators for their breaks. He stated that it was a “smooth day.” From the
27 || infonination he provided me, it is apparent that none of the work he performed that day was urgent

28 || or essential to the public health and safety.
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7. SEIU member, Corey Walpole, who is a Water Quality Control Operator in the
Water Quality Control Plant, informed me that he worked on the incinerator from 6:00 a.m. to
12:00 p.m. He stated that he did not do much after that. From the information he pm\;ided me, it
is apparent that none of the work he performed that day was urgent or essential to the public health
and safety.

8. SEIU member, Jersey Siegenfeld, who is a Maintenance Mechanic in the Water
Quatity Cootrol Plant, inforrmed me that be worked on regular work orders, none of which were
urgent. He stated that be did not believe that public health or safety would be put at risk if he had
rot worked on the regular work orders on September 24, 2009.

9. SEIU member, Danie]l Mendoza, who is an lnstaller/Repairer Lead, informed me
that he practiced his welding all day. He did not leave the shop. From the information he provided
me, it is apparent that none of the work he performed that day was urgent or essential to the public
health and safety.

10. SEIU member, Eric Talley, who is an Installer/Repairer, informed me that he
answered two calls to clean up lines and went out for broken water serves into a building. This
took him four hours. He stayed in the yard for the remainder of the day. 1have personal
knowledge that a number of the managers and supervisors in the Utilities Department are qualified
to perform the work that Mr. Talley performed on September 24, 2009, as many of them have
moved up lhmugh the ranks of the Department.

i1, 1 interviewed SETU member, Steve Giovannetti, who is a Maintenance Mechanic in
the Utilities Department. e informed me that he had clean up duty in the moming. He took dirnt
from one bin and put it in another. After doing so, he cleaned the bin. He also cleancd vp the
shop. lle went to a meeting in the moming that lasted one hour. He also helped prepare pipe
cutter. From the information he provided me, it is apparent that none of the work he performed
that day was vrgent or essential to the public heaith and safety.

12. SEIU member, Brian Bingham, who is a Heavy Equipment Operator in the Utilities
Deparunent, informed me dunng my interview of him that he operated a backhoe throughout the

day. Specifically, he operated the backhoe in conjunction with & group of workers during a gas
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main installation and gas lateral replacement. From the information he provided me, it is apparent
that none of the work he performed that day was urgent or essential to the public bealth and safety.

13, Iinterviewed SEIU member, Chi Du, who is a Water System Operator in the
Utilities Departinent. He informed me that he pelformc'd minimal service checks at five water
receiving stations. He left after four hours of work to handle personal matters. From the
information he provided me, it is apparent that none of the work he performed that day was urgent
or essential to the public health and safety. This is particularly evident from his ability to leave
work to attend to an urgent personal errand.

14. I am personally aware that Field Service Persons do not perform functions that are
essential to the health and safety of the public. Field Service Persons primarily respond to calls
that customers’ pilot lights are out. Iam personally aware that managers and supervisors who
work in the Utilities Department are qualified to work as Field Service Persons, as many managers
and subctvisoxs have moved up through the ranks in the Department.

15. Iinterviewed SEIU member, Greg Schultz, who is a Lineperson Lead. He informed
me that when he came to work on Thursday, the manager pulled the workers in for an “all hands™
meeting. The manager told the workers that they could sit in the yard for the day or do regular
work. He and others decided that they did not want to have to drive past their fellow employees
who were not judicially prohibited from participating in the voluntary furlough, so they stayed in
the yard all day. A truck entered the yard carrying two switches, which he and others helped
unload. He stated that they and the other Linepersons did not emergency, or even regular, work
that day. From the information he provided me, it is apparent that nonc of the work he performed
that day was urgent or essential to the public health and safety.

16. ] interviewed SEIU member, Parnela Turpen, who is an Electrician Lead for the
Utilities Department. She told me that on September 24, 2009, she stayed in the office and sosted
through her emails. She also did some paperwork. From the information she provided me, it is
apparent that none of the work she performed that day was urgent or essential to the public health
and safety.

17. The Water Quality Control Plant and Utilities Department schedule skeletal crews

_4-
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to be on-call after hours. The op-call crew responds to urgent calls that occur after 4:00 p.m. and
on the weekends. I believe that the Water Quality Control Plant and Utilities Department could
have scheduled a skeletal crew to work on September 24, 2009 without there being any threat to
public health or safety. Instead, the City appears to have scheduled a crew that day that is designed
to work on long-term, non-urgent projects.

1 declare under penalty of perjury under the faws of the State of California that the

foregoing is true and correct. Executed this 8th day of ig San Jose, California.

Adoifo

1227837546797
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1, Steve Giovannetti hereby declare:

| have personal knowledge of the facts set forth in this declaration, and if called as a
witness, | would competently testify as follows:

! had clean up duty in the moming. | took dirt from one bin to another to then clean
them. | also took the time to clean up the shop. 1went to a meeting in the momlng that
lasted for one hour. |also helped peepare pipe cutter.

G P Teffair
| declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed this 7th day of October, 2009, in Palo Alto, CA.

oA D

é&ature

571{"/ ﬁé)iﬁﬂﬂé Zlé'
Print

o 6/ 2007
Date
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I, Chi Du, hereby declare:

| have personal knowledge of the facts set forth in this declaration, and if called asa
witness, | would competently testify as follows:

| performed minimal service checks at five water receiving stations. | left after four
hours of work to handle personal matter.  (o» 9, %0 /2005 ) o

| declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed this 7th day of October, 2009, in Paio Alto, CA.

Signature

CH1 Dt
Print

/0 S8 2o
/

Date
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I, Eric Talley, hereby declare:

I have personal knowledge of the facts set forth in this declaration, and if called as a
witness, 1 would competently testify as follows:

| answered two sewer calls to clean up lines and went out for broken water serves.

Total nt of time four hours, .
h/ﬂgmolu"\ 578‘»«3 \{hooj - rW;((’ a?\sw C

i declare under penalty of perjury under the laws of the State of California that the
foregoing Is true and commect. Executed this 7th day of October, 2009, in Palo Alto, CA.

=5

Signature

ﬁ rC T& 1 ( 7

Print 7/
[0~ ©F

Date
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I, Pamela Turpen, hereby declare:

| have personal knowledge of the facts set forth in this declaration, and if called as a
witness, | would competently testify as follows:

I worked on cleaning out my email back log and doing paper work.

| declare under penalty of perjury under the laws of the State of Califomnia that the

foregoing is frue and correct. Executed this 7th day of October, 2009, in Palo Alto, CA.

e YU

Signatre N
B Tarpen
Print \

0-7-09

Date
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1, Brian Bingham, hereby declare:

1 have personal knowledge of the facts set forth in this declaration, and if called as a
witness, | would competently testify as follows:

| operated equipment throughout the day. 1 worked with a group of workers during a gas
main installation and gas lateral replacements.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed this 7th day of October, 2009, in Palo Ato, CA.

Signature

ﬁwm g/ﬁ{f[ﬁv\
Print v

fo= -0
Date
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I, Daniel Mendoza, hereby declare:

I have personal knowledge of the facts set forth in this declaration, and if called as a
witness, | would competently testify as follows:

| practiced on my welding all day.

| declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed this 7th day of October, 2009, in Palo Alto, CA.

Do M

‘Signature v

DaNie jv/(/lwfoz/p

Print

10,7, 09

Date

21Y
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19 F.3d 449, 145 LR RM. (BNA) 2769, 62 USLW 2591, 128 Lab.Cas. P 11,104

{Cite as: 19 F.3d 449)

United States Court of Appeals,
Ninth Circuit

Robert H. MILLER, Regional Director of Region 20

of the National Labor Relations Board, for and on

Behalf of the NATIONAL LABOR RELATIONS

BOARD, Petitioner- Appellant/Cross-Appellee,
v.
CALIFORNIA PACIFIC MEDICAL CENTER, Re-
spondent- Appellee/Cross- Appellant.
Nos. 92-15721, 92-15746.

Argued OcL 14, 1993.
Submission Deferred Oct. 14, 1993,
Submitted OcL 28, 1993,
Decided March 21, 1994,

Repional Director of National ¥.abor Relations Board
(NLRB) sought preliminary imunction under § 10(j)
of the National Labor Relations Act (NLRA) pending
disposition of unfair labor practice charge against
employer. The United States District Cowurt for the
Northern District of California, Barbara A. Caulfield,
J., 788 F.Supp. (112, granted injunction, and em-
ployer appealed. The Court of Appeals, 991 F2d
536, reversed and, upon taking case en banc, held,
per Rymer, Circuit Judge, that district court consider-
ing request for injunction under § 10(j) must detex-
mine whether remporary relief requested is “just and
proper” in accordance with traditional equitable crite-
ria, considered in context of federal labor laws and
underlying purposes of statute, which are o protect
integrity of collective bargaining process and to pre-
serve NLRB's remedial powers.

Vacated.
Schroeder, Circuit Judge, with whom James R.
Brownipg and Trott, and Tang, Circuit Judges,
Jjoined, concurred in past, dissented in part, and filed
opinion.

West Headnates

[1] Federal Courts 170B €724

1708 Federal Courts

170BVIU Courts of Appeals

170BVINI(T) Dismissal, Withdrawal or Aban-

donment
170B%723 Want of Actual Controversy
170Bk724 k. Particular Cases. Most

Cited Cases
“Capable of repetition, yel evading review” exception
to mootness doctrine applied to issue of proper stan-
dard to be applied by district court in considering
request by National Labor Relations Board (NLRB)
for preliminary injunction under § 10(j) of the Na-
tional Labor Relations Act (NLRA) pending disposi-
tion of unfair labor practice charge, even though
NLRB had rendered decision on merits of complaint;
it could be difficult for Supreme Court to reach final
decision on propriety of such injunction before
NLRB's adjudication was finished, and there was
reasonable expectation that dispute would recur. Na-
tiona} Labor Relations Act, § 10(), 29 USC.A. §
160G).

[2] Federal Courts 170B €—723.1

170B Federal Courts
170BVHI Courts of Appeals

170BVHID Dismissal, Withdrawal or Aban-

donment
170Bk723 Want of Actual Controversy
170Bk723.1 k. In General. Most Cited

Cases
“Evading review” under “capable of repetition, yet
evading review” exception 1o mootness doctrine
meaps evading Supreme Court review.

[3] Federal Courts 170B €—723.1

170B Federal Courts
170BVII Courts of Appeals

170BVHI(]) Dismissal, Withdrawal or Abap-

donment
170Bk723 Want of Actual Controversy
170Bk723.1 k. In General. Most Cited

Cases
Under “capable of repetilion, yet evading review”
exceplion 1o mootness doctrine, controversy “evades
review” where underlying action is almost cestain to
run its course before eitber Court of Appeals or Su-

EXHIBIT A
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(Cite as: 19 F.3d 449)
preme Court cau give case full consideration.
{41 Federal Courts 170B €851

170B Federal Courts
170BVIH Courts of Appeals
170BVIII(K) Scope, Standards, and Extent
170BVIII(K)5 Questions of Fact, Verdicts
and Findings
170Bk850 Clearly Erroneous Findings
of Court or Jury in General
170Bk851 k. Coaflicting Evidence;
Undisputed Evidence. Most Cited Cases :

Federal Courts 1708 €862

1708 Fedezal Coursts
170BVII Cousts of Appeals
170BVIIKK) Scope, Standards, and Extent
170BVIIKK)S Questions of Fact, Verdicts
and Findings
170BKk855 Particular Actions and Pro-
ceedings, Verdicts and Findings
170Bk862 k. Equity in General and
Injunction. Most Cited Cases
Graot or denial of preliminary injunction will be re-
versed only where district court abused its discretion
or based its decision on erroneous legal standard or
on clearly erroneous findings of fact.

[51 Federal Courts 170B €776

170B Federal Cousts
170BVIII Courts of Appeals
170BVII(K) Scope, Standards, and Extent
170BVHI(K)1 In General

170Bk776 k. Trial Dc Novo. Most
Cited Cases
Cowt of appeals reviews de novo issues of Jaw
underlying district court's preliminary injunction.

[61 Labor and Employment 231H €-=1694

231H Labor and Employment
231HXT Labor Relations
231 HXJK1} Labor Relations Boards and Pro-
ceedings
231HXH(N] In General
231HK1692 Interim Relief

Cases
(Formerly 232Ak518 Labor Relations)

When presented with petition by National Labor Re-
lations Board (NLRB) for prelimipary injusction
under National Labor Refations Act (NLRA} pending
disposition of unfair labor practice charge, district
court need not determine whether there is reasonable
cause to believe that unfair labor practice charge has
been committed, and must iostead determine only
whether relief requested is “just and proper,” consid-
ering traditional equitable criteria, bearing in mind
that underlying purposes of statute are to protect in-
tegrity of collective bargaining process and to pre-
serve NLRB's remedial power while NLRB resolves
unfair labor practice charge; overruling Scort ex rel
NLRB. v. El Farra Enters., inc., 863 F.2d 670, and
Aguayo ex rel NLRB v. Tomco Carburetor Co., 853
F.2d 744. National Labor Relations Act, § 10(), 29

U.S.C.A § 160(j).

[7} Injunction 212 €138.21

212 Injunction
2121V Preliminary and Interlocutory Injunctions

212IV{A) Grounds and Proceedings to Pro-

cure
212IV(A)2 Grounds and Objections
212k138.21 k. Likelihood of Success,

or Preseoce of Substantial Questions, Combined with
Otber Elements. Most Cited Cases
Traditiopally, in determining whether to grant pre-
liminary injunction, court considers: (1) likelihood of
moving party's success on menits; (2) possibility of
irreparable injury to moving party if relief is not
granted; (3) extent to which balance of hardships
favors respective parties; and (4) in certain cases,
whether public interest will be advanced by granting
preliminary relief.

[8] Labor and Employment 2310 €1693

231H Labor and Employment
23 1HX1I Labor Relations
231HX1(T) Labor Relations Boards and Pro-
ceedings '
23 HXTI(D | In Geperal
231Hk1692 Interim Relief
231Hk1693 k. In General. Most
Citeg Cases
(Formerly 232Ak518 Labor Refations)
Whenever National Iabor Relations Board (NLRB)

© 2009 Thonison Reuters. No Claim to Orig. US Gov. Works,
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develops “reasonable cause” (o believe that ope of
types of labor violations specified in National Labor
Relations Act (NLRA) has occurred, it must petition
district court for appropriate injuactive relief pending
final adjudication of NLRB with respect to such mat-
ter. National Labor Relations Act, § 10¢ ), 29
US.CA §160(1).

18] Labor and Employment 231R €=1694

231H Labor and Employment
23118X11 Labor Relations

23)HXI(T) Labor Relations Boards and Pro-

ceedings
231HXTUD)] In General
2311k 1692 Ipterim Relief
231Hk1694 k. Grounds. Most Cited
Cases
(Formerly 232Ak518 Labor Relations)

In copsidering request by Natiopal Labor Relations
Board (NLRB) for preliminary injunction under Na-
tional Labor Relations Act pending disposition of
unfair labor practice charge, public interest is impor-
tant factor in exercise of court’s equitable discretion,
and court must consider extent o which public inter-
est in ensuring that unfair labor practice will not suc-
ceed because NLRB takes too long to investigate and
adjudicate charge is implicated under circumstances
of particular case. National Labor Relations Act, §
16G). 29 U.S.C.A. & 160(}).

{10] Labor and Employment 2314 €=1694

231H Labor and Empfoyment
23111X1] Labor Rclations
2311EX31(1} 1.abor Relations Boards and Pro-
ceedings
231HX1(1}} In General
231Hk1692 Interim Relief
2311169 k. Grounds. Most Cited
Cases
(Formerly 232Ak51 8 Labor Relations)
In considering request by Natiopal Labor Relations
Board (NLRB) for preliminary injunction pending
disposition of unfair Yabor practice charge, court must
weigh likelihood of success against possibility of
wreparable injury. National Labor Relations Act, §
10(), 29 U.S.C.A. & 16((j}.

{11) Labor and Employment 231H €16%4

231H Labor and Employment
23 1HXTI Labor Relations
231HXI(T) Labor Relatiops Boards and Pro-
ceedings
231HXIKD] In General
231Hk 692 Interim Relief
23)Hk1634 k. Grounds. Most Cited

Cases
(Formerly 232Ak518 Labor Relations)
In determining whether National Labor Relations

Board (NLRB) has et its burden of demonstrating
fair chance of success on merits so as to justify pre-
liminary injunction pending disposition of unfair Ia-
bor practice charge, it is necessary 1o factor in district
court's Jack of jurisdiction over unfair labor practices,
and deference accorded to NLRB determinations by
Courts of Appeal; while district court is not required
to defer to NLRB in deciding whether interim relief
is just and proper, it should evaluate probabilities of
complaining party prevailing in light of fact that ul-
timately, NLRB's determination on merits will be
given considerable deference; by same token, be-
cause it is NLRB and not district court that has pri-
mary tesponbsibility for declaring federal labor policy,
district court should be bospitable to views of general
counsel, however novel, even on issue of law; in
short, NLRB can make threshold showing of likeli-
hood of success by producing some evidence to sup-
port unfair labor practice charge, together with argu-
able Jegal theory. National Labor Relations Act, §
10Gj), 29 U.S.C.A. § 160(i).

[12] Labor and Employment 2310 €-21694

231H Labor and Employment
23 HXJ} Labor Relations
2311IXTIM) Labor Relations Boards and Pro-
ceedings
231 XTI In Generat
231Hk 1692 Interim Relief
231Hk1694 k. Grounds. Mot Cited
Cases
(Formerly 232Ak518 Labor Relations)
In context of request for preliminary tnjunction under
National Labor Relations Act (NLRA) pending dis-
position of unfair labor practice charge by National
Labor Relations Board (NLRB), if substance of un-
fair labor practice cbarge is conceded, or if NLRB
demonstrates that it is likely to prevail on the merits,
ureparable injury will be presumed; if charge is dis-
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puted, or if NLRB has only fair chance of succeeding
on the merits, court must consider possibility of ir-
reparable injury. National Labor Relations Act, §

10(), 29 U.S.C.A. § 160()).
[13] Labor and Employment 231H €=>1694

23)H Labor and Employment
231HXT Labor Relations

23 1HXII(T) Labor Relations Boards and Pro-

ceedings
231 HXI(D] In General
231Hk1692 Interim Relief
231Hk16%4 k. Grounds. Most Cited
Cases
(Formerly 232Ak518 Labor Relations)

In connection with both irreparable injury and bal-
ance of hardships componpents of preliminary injunc-
tion umder National Labor Relations Act (NLRA)
pending disposition of unfair labor practice charge by
National Labor Relations Board (NLRB), court must
take ioto account probability that declining to issue
injunction will permit allegedly unfair {abor practice
to reach fruition and thereby render meaningless
NLRB's remedial authority; where NLRB and alleged
violator each makes showing of hardship, court must
excrcise its sound discretion to determine whether
balance tips in NLRB's favor. National Labor Rela-
tions Act, § 10(j), 29 U.S.C.A. § 160}

*451 Appeal from the United States District Court
for the Northern District of California, Barbara A.
Caulfield, District Judge, Presiding.Ellen A. Farrel),
Assistant Geperal Counsel, Nationa! Labor Relations
Board, Washington, DC, for the petitioner-
appellant/cross-appellee.

Jerome B. Falk, Jr., Howard, Rice, Nemerovski, Ca-
nady, Robertson & Falk, San Francisco, California,
for the respondent-appellee/cross-appellant.

Before: WAILACE, Chief Judge, BROWNING,
TANG, SCHROEDER, DW. NELSON, HALL,
WIGGINS, BRUNETTI, THOMPSON, TROTT, and
RYMER, Circuit Judges.

RYMER, Circuit Judge:

To return purses who worked at Children’s Hospital
of San Francisco 10 the collective bargaining status

they had before Children's and Pacific Presbyterian
Medical Center were metged into a single health care
provider, California Pacific Medical Center (CPMC),
the Regiona! Director of the National Labor Relations
Board sought a preliminary injunction under § 10(j)
of the National Labor Relations Act, 29 US.C. §
160(j), pending disposition of an unfair labor practice
charge by the NLRB. Section 10(j) permits the Board
to petition any United States district court for an ap-
propriate restraining order and confers junisdiction on
the court to grant such emporary relief “as it deems
just and proper.™

Applying our circuit's two-part standard for § 10()
relief-determining first whether the factual allega-
tions supporting the Board's petition are pot insub-
stantial and frivolous, such that there is “reasonable
cause” 10 believe the cmployer has violated the
NLRA, and second, whether the requested relief is
pecessary 10 prevent a frustration of the reredial
purposes of the Act and is thus “just and proper,”
Scott ex rel, NLRB v, El Farra Enters. Inc, 863 F.24
670, 673-74 (%th Cir.1988); Aguaye ex rel NLRB v.
Tomco Carburetor Co., 853 F.2d4 744, 747 (9th
Cir.1988), the district court granted the Board's re-
quest for injunctive relief in a publishod opimion.
Miller ex rel. NLRB v. California Pac. Medical Cir,
788 F.Supp. 1112 (N.D.Cal.1992). The district court
rejected, as incompatible with Ninth Circuit law,
CPMC's argument that an injunction should issue
only after a finding of irreparable harm and likely
success on the mesits. Id. at 1115 p. 1. On appeal, a
paoel of this court reversed, distinguishing E! Farra
and Tomca on their facts and holding that, whereas
the “Teasonable cause” prong goes to the maturity of
the Board's proof and requires the district court to
assess whether there has been a sufficicnt investiga-
tion into the circumstances requiring injunctive retief,
the “just and proper” inquiry invokes waditional equi-
table criteria. Miller ex rel. NLRB v. California Pac.
Medical Ctr., 991 F.2d 536 {9th Cir.1993).

‘We 100k this case en banc 1o clanfy the standards to
be applied in reviewing § 10(j) petitions. We con-
clude that the “reasonable cause” inquiry has no
place in § 10(j) analysis, and that in deciding whether
the Board's *452 requested relief is “just and proper,”
district courts should consider traditional equitable
principles, bearing in mind that the underlying pur-
poses of § 10(j) are 1o protect the imegrity of the col-
lective bargaining process and 10 preserve the
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NLRB's remedial power while the Board resolves an
unfair labor practice charge.

I

For more than 45 years, California Nurses Associa-
tion (CNA) has represented nurses at Children’s. In
July 1990, Children’s and Pacific Presbyterian Medi-
cal Center (PPMC), a pecarby bospital, decided to
merge into a single health care provides, California
Pacific Medical Center. The merger agreement pro-
vided that PPMC would be merged into Children's,
that Children’s would be the surviving corporation,
that it would change its name to CPMC, and that
CPMC wonld socceed to the rights and property (and
assumme the debts and Labilities) of PPMC. The
merger was effective June 16, 1991.

CPMC advised six of the seven unions that had rep-
resented employees at Children’s and PPMC that
CPMC intended to recognize those unions' status as
the collective representatives of covered employecs
and to honor its obligations under those contracts.
The lone exception was CNA.

CNA had been the bargaining represemative for the
Children's nurses since 1947. At the time of the
merger, it represented 568 registered nurses at Chil-
dren's; PPMC's 802 registered nurses were not repre-
sented by any union.

Op March 1, 1991, in accordance with the terms of
the collective bargaining agreement, Children’s poti-
fied CNA that it was terminating the agreement as of
its expiration on Jupe 1, 1991. On the date of the
merger (June 16), CPMC notified CNA that it would
no longer recognize the union as the bargaining agent
for nurses of the new entity because CNA did not
represent a majority of nurses at the combined facil-
ity. CPMC invited CNA 1o joip in a request to the
NLRB for a secrct-ballot clection of all registered
staff purses. CNA declined, and instead Hled an un-
fair labor practice charge with the Board.

Since the merger, CPMC has centralized managerial
and administrative functions. Labor relations and
buman relations are centralized under a single Vice
President for Human Resources. Both campuses, as
the former Children's facility (Califomia Campus)
and PPMC (Pacific Campus) are now called, use a
common payroll system and follow identica) job-

posting procedures. For the most part, nurses on the
two campuses are on thie same wage scale, resufting
in an increase in wages for the nurses at the Califor-
nia Campus.

Eight months after CNA filed the unfair labor prac-
tice cbarge, the Regional Director, acting at the
Board's direction, petitioned the district court for a
preliminary injunction under § 10(). The district
court found that the Board had shown “reasonable
cause™ inasmuch as the Board's allegations that
CPMC was little more than the “continuing exis-
tence™ of Children's and therefore had an obligation
to bargain in good faith with CNA were oot insub-
stantial and frivolous. It also determined that restora-
ton of the pre-merger status quo was necessary to
prevent a frustration of the remedial purposes of the
NLRA and therefore was “just aod proper” given
CPMC's unilateral withdrawal of CNA's recognition,
the Jength of time tbe unfair labor charge would be
pending, and the fact that if an injunction were not
issued, CNA would cease to exist at the California
Campus after 45 years of representing nurses at Chil-
dren's. The district court accordingly directed CPMC
to recognize CNA as the collective bargaining repre-
sentative for nurses at the California Campus and to
restore those nurses’ terms and conditions of em-
ployment to their pre-merger status quo.

On April 15, 1992, the district court denied the
Board's request to modify the preliminary injunction
so as to make the restoration order coatingent upon
CNA's request. Both sides appealed.

On May 6, 1992, we granted CPMC'’s motion for a
stay pending appeal insofar as the preliminary injunc-
tion required a rollback of the California Campus
nurses’ lerms and conditions of employmem to the
pre-mezger *453 status quo. However, we left stapd-
ing that part of the order requiring CPMC to recog-
nize and bargain with CNA.

The appeals were briefed on an expedited schedule
and the case was argued before the panel on August
19, 1992, The panel's opumon was filed oo April 13,
1993. On Avgust 27, 1993, the full count granted the
Board's Petition for Rehearing En Banc and set ar-
gument for October 14. The Board issued its final
decision on the merits of the underlying unfair labor
practices charge on September 30, 1993.
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In light of this development, we asked for supple-
mental briefing on the issue of moomess. Both sides
complied, though they did not disagree at argument
that the controversy was capable of repetition, yet
evading review, and thus was not moot for purposes
of jurisdiction. The court appreciates this extra assis-
tance by counsel.

o

{11 We bave previously held that resolution of a §
10(j) injunction proceeding is rendered moot by the
NLRB's decision on the merits of an unfair Jabor
practice complaint. Johansen ex rel NLRB v. Queen
Mary Restaurant Corp., 522 F.2d 6, 7 (9th Cir.1975)
(per curiam). Just as both sides in Johansen agreed
that the matter raised in that case was moot, both
sides in this case agree that the issue raised in
CPMC’s appeal falls within the “capable of repeti-
tion, yet evading review” exception to the mootness
doctrine. This appeal differs from Johansen in that it
involves the propriety of the standard applied by dis-
wict courts in § 10()) proceedings. Therefore, while a
§ 10(j) injunction exists only so long as the charges
are pending (and we therefore bave no call 1o revisit
Johansen oo this account), we are presented with an
important Jegal issue that we are persuaded will con-
tinue to come up, and escape review, unless we pro-
vide it in this case. ¥

I'NI. In Johansen ex rel. NL.RB v. San Diego
County District Council of Carpenters, 745
F.2d 1289 (Sth Cir.1984) (per curiam), we
held that a upion's appeal from a2 § 10(7 ) in-
junction ordering a 10-day hiatus in picket-
ing and leafleting allegedly barred under §
B(b)4)1H)B) of the Act was the type of or-
der that is capable of repetition, yet evading
review. The 10-day order expired by its own
terms well before review in this court was
complete. We held that such an order could
pot be fully litigated, and that the same un-
ion reasonably could expect to find ijtself
embroiled in litigation with the NLRB over
the sampe issuve. /4. at 1292-93.

In Eisenberg ex rel NLKB v. Holland
Rantos Co., 583 F.2d_100 (3d Cir.1978),
the Third Circuit held that the Board's
resolution of the undeslying unfais labor
practice charge didn't moot the appeal of a

§ 10(j} injunction. /Z_at 103 n, 6.

For such circumstances the Supreme Court has rec-
ognized a “capable of repetition, yet evading review”
exception 0 the mootness docwine. In Weinstein v.
Bradford, 423 U.S. 147, %6 S.Cv. 347, 46 L.Ed.2d
350 (1975) {(pex curiam), the Court summarized the
doctrine and set forth two requirements:

[Tlhe “capable of repetition, yet evading review™
doctrine {is] limited 10 the situation where two ele-
ments combine] ): (1) the challenged action [is} in its
duration too sbort to be fully litigated prior to its ces-
sation or expiration, and (2) there [is] a reasonable
expectation that the same complaining party fwill] be
subjected to the same action again.

/d._at 149, 36 S.Ct._at 349.

[21I31 There is no question that a § 10(j) injunction
meets the first criterion. “Evading review” means
evading Supreme Court review. See Nebraska Press
Ass'n v. Stuart, 427 U.S. 539, 547, 96 S.Cv 2791,
2797, 49 LEA2d 683 (1976} (“[I]f we decline to
address the issues in this case on prounds of moot-
pess, the dispute will evade review, or at least con-
sidered plenary review in this Court[.]"). The pro-
gress of this case illustrates that it may be difficuit for
a court of appcals-much Jess the Svprespe Court-to
reach a fina} decision on the propricty of a § 10(j)
injunction before the Board's adjudication is finished.
The Board took nearly 28 months to resolve CNA's
unfair labor practice charge; almost 20 of those over-
lapped with the injunction proceedings from the fil-
ing of the petition in the district court to the eve of
oral argument before the en banc court. Even if the
Board hadn't filed 2 suggestion for rehearing en banc,
but had *454 immediately petitioned for certiorari,
the Supreme Court could not have received briefing,
heard argument, and rendered an opinion before the
Board issued its decision. See First Nat'l Bank v. Bel-
loti, 435 1).S. 765, 774, 98 S.Ct 1407, 1414, 55
L.Ed.2d 707 (1978) (18 months too short for “com-
plete judicial review”™). Plenary Supreme Court re-
view of most cases in the federal systemn pecessarily
includes plenary review in a court of appeals. Review
in a court of appeals, in turn, necessarily includes the
prospect of rehearing en banc. See Fed.R.AppP. 35.
In these circumstances, where the underlying action
is almost certain to run its course before either this
couwrt or the Supreme Court can give the case full
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consideration, the controversy evades review. See

Christian Knights of the Ku Klux Klan Invisible Em-

pire, Inc. v. District of Columbia, 972 F.2d 365, 36%-
70 (D.C.Cir.1992) (where District refused Klan's
request for a march permit, but march occurred rore
than 14 months prior to argument in court of appeals,
case fell within exception: “[MJerits ... cannot be
expected to receive considered, plenary review even
in this conr, much less the Supreme Court, prior to
events overtaking the litigation.”) (quotation marks
omitted).

Likewise, there is a reasonable expectation that this
dispute will recur. The complaining party “need only
show that it is reasonable to expect that [it] will en-
gage in conduct that will once again give rise o the
assertedly moot dispute; [it] need not show that there
is a ‘demonstrated probability” that the dispute will
recwr.” Barilla v. Ervin. 886 F.2d 1514, 1520 (9th
Cir.1989) (discussing Honig v. Doe, 484 U.S. 305,
108 S.C1. 592, 98 1..Ed 24 686 (1988)).

We have no need to decide whether CPMC or the
Board is the “complaining party” B pecause both
meet this threshold here. As CPMC is a large em-
ployer that currently deals with five other unions in
addition to CNA and is stll in the process of restruc-
turing, there is a reasonable expectation that another
labor dispute will arise and the Board may again seek
§ 10()) redief against it. See, e.g., Burlingion N.R.R. v.
Brotherhood of Maintenance of Way Employes, 481
U.S. 429, 436 n. 4, 107 S.Ct, 184], 1846 n. 4, 95

L. Ed.2d 38] (1987) {exception applicable to labor
dispute that Congress had resolved through legisla-
tion: “Because [the] same panies are reasonably
likely 10 find themselves again in dispute over the
issves raised in [the petition for certioran}, and be-
cause such disputes typically are resofved quickly by
executive or Jegislative action, this controversy is one
that is capable of repetition yet evading review.”);
Brock v. Roadway Express, inc, 481 U.S. 252, 258
107 S.Ct. 1740, 1745, 95 L..Ed.2d 239 (1987) (plural-
ity opinion) (exception apphcable to merits of due
process challenge to Secretary of Labor's procedures
for temporarily reipstating discharged employees
pursuant to Surface Transportation Assistance Act of
1982 given that it could reasonably be expected that
employer, one of country’s largest intersiate rucking
companics, would be subject to similar reinstatement
orders in future).

EN2. The complaining party is “the party
who is raising the challenge.” Gates .
Deukmeijian,_ 987 F2d 1392, 1408 (9th
Cir.1992). By virtue of its filing the § 10())
petition and secking a preliminary injunc-
tion, the NLRB was the complaining party
in the district court. Both CPMC and the
Board appealed the district court's ruling,
and the Board sought rehearing en banc.

By the same token, it is certain the Board will con-
tinue to Jitigate § 10(j) injunctions in district courts
throughout the circuit. The same issue, arising from
confusion over the appropriate standard to be applied
in § 10(j) proceedings, will recur in future litigation.
1t is important for the Board and for employers such
as CPMC to know what criteria will be applied when
the Board requests interim relief under § 10(j). Thus,
the public interest weighs heavily in favor of our re-
solving this appeal. See Greenpeace Action v. Frank-
lin, 982 F.2d 1342, 1348 (9th Cir.1992).

We conclude that the Board's issvance of its final
order does not render this appeal moot. The dispute
over standards is within the “capable of repetition,
yet evading review” exception to the case-and-
conlroversy requirement. We therefore consider what
stapdards the district court should apply in § 10()
requests.

*455 10

{4115] The grant or denial of a preliminary injunction
will be reversed only where the district court abused
its discretion or based its decision on an erroneous
legal standard or on clearly emroneous findings of
fact. Senate of Cal. v. Mosbacher, 968 F.2d 974, 915
9th Cir.1992); see also Tomco, 853 F.2d at 748
(“We review the ‘just and proper’ prong of the sec-
tion 10(j) analysis for abuse of discretion.™). “Where
the district court is alleged to have relied on errone-
ous lega) premiscs, review is plepary.” America W.
Airlines, Inc. v. Natignal Mediation Bd., 986 ¥.2d
1252, 1258 (9th Cir.1992). We review de novo issuves
of law underlying tbe district court's preliminary in-
junction. MAI Sys. Corp. v. Peak Computer, Inc., 991
F.2d 511, 516 (9th Cir.1993), cert. dismissed, 510
D.S.1033,114 S.C1. 673, 126 1. Ed.2d 640 (1994).

v
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Section 10(j) is unusual in federal labor law insofar
as it authorizes the federal courts 1o grant ipjunctive
relief in labor disputes. The broad anti-injunction
provisions of the Norris-LaGuardia Act, 47 Stat. 70,
29 US.C. §§ 101-115, precluded federal courts from
enjoining labor union activities while charges were
pending before the Board. In 1947, however, Con-
gress passed the Taft-Hartley Act, PubL. No. 80-
101, 61 Stat. 136, in part to alleviate the threat that
delay in the Board's processing of unfair labor prac-
tice complaints would othcrwise pose to the NLRA's
remedial goals. 22 Taft-Hartley added § 10() to the
NLRA. It provides:

FN3. The Senate Report expressed this con-
cem as follows:

Time is usually of the essence [in jabor
disputes] and consequently the relatively
slow procedure of Board hearing and or-
der, fotlowed many mounths later by an en-
forcing decree of the circuit coutt of ap-
peals, falls short of achieving the desired
objectives-the prompt elimination of the
obstructions to the free flow of commerce
and encouragement of the practice and
procedure of free and private collective
bargaining. Hence we have provided that
the Board, acting in the public interest and
not in vindication of purely private rights,
may seek injunctive relief in the case of
all types of unfair labor practices apd that
it shall also seek such relief in the case of
strikes and boycotts defined as unfair la-
bor practices....

Experience under the National Labor Re-
lations Act has demonstrated that by rea-
son of leagthy hearing and liGgation en-
foreing its order, the Board has not been
able in some instances to comect unfair
labor practices uptil after substantial in-
jury has been dope.... [IJt has sometimes
been possible for persons violating the act
to accomplish their unlawful objective be-
fore being placed under any legal restraint
and thereby to make it impossible or not
feasible to restore or prescrve the status
quo perding litigation.

SRep. No. 105, 80th Cong., 1si Sess. 8,
27 (1947).

The Board shall have power, upon issuance of a
complaint as provided in subsection (b) of this sec-
tion charging that any person has engaged in or is
engaging in an unfair labor practice, to petition any
United States district . court, within any district
wherein the unfair labor practice in question is al-
leged 10 have occurred or wherein such person re-
sides or transacts business, for appropriate temporary
relief or restraining order. Upon the filing of any such
petition the court shall cause notice thereof to be
served upon such person, and thereupon shall have
jurisdiction to grant to the Board such temporary re-
lief or restraining order as it deems just and proper.

29 U.S5.C. § 160(). Taft-Hartley also added § 10(2),
which 1s a related but more lisnited provision that
requires the Board to seek interim relicf when it has
“reasonable cause” to believe that specific violations
of the NLRA (such as secondary boycotts and certain
types of illegal picketing) have occurred, and corre-
spondingly confers jurisdiction on the distict courts
to grant injunctive relief as the court deems “just and

proper.” Jd._§ 160(! ).

[61 The district court applied the standard that has
evolved io this circuit for determining whether §
10(j) injunctive relief is available. It is a two-part
inquiry:

First, the court must determine whether there is rea-
sonable cause to believe that an unfair labor practice
occurred. The district court’s inquiry into the validity
of the Board's unfair labor practice charge is con-
fined*456 to determining whether the factual allega-
tions are pot insubstantial and frivolous. Second, the
court must determine whether the intesim injunctive
relief the Board seeks is just and proper.

Tomco, 853 F.2d at 747 (citations, footnote, and quo-
tation marks omitted). While we bave never explic-
itly defined the “just and proper™ clement, ow deci-
sions in Tomco and El Farra indicate that this stan-
dard is met when the relief requested is “necessary to
prevent a frustration of the remedial purposes of the
Acv” El Farra, 863 F.2d at 674.

{71 CPMC argues that the “just and proper” standard
incorporates the traditional cquitable criteria used in
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determining whether to grant a preliminary injunc-
tion. Traditionally we consider (1) the Jikelihood of
tbe moving party’s success on the merits; (2) the pos-
sibility of irreparable injury to the moving party if
relief is not granted; (3) the extent to which the bal-
ance of hardships favors the respective parties; and
(4) in centain cases, whether the public interest will
be advanced by granting the prelimipary relief.
United States v. Qdessa Union Warehouse Co-op,
833 F.2d 172, 174 (9th Cir.1987). The moving party

must show “either (1) a combination of probable suc-
cess on the merits and the possibility of irreparable
harm, or (2) the existence of serious questions going
to the merits, the balance of bardships tipping sharply
in its favor, and at Jeast a fair chance of success on
the merits.” Mosbacher, 968 F.2d at 977. “These two
formulations represent two points on 2 sliding scale
in which the required degree of ireparable barm in-
creases as the probability of success decreases.”
Qdessa Union, 833 E.2d at {74.

The Board contepds that district courts should limit
their scrutiny of the merits of the violation to whether
the Regional Director's factual allegations and legal
theories are substantial and pot frivolous, and that the
“Just apd proper” prong should focus on whether the
nature and cffect of the alleged violations threatens
remedial failure. 1t argues that the “reasonable cause™
and “just and proper” inquiries paralle] traditional
equitable concepts, but properly restrict the court's
power 10 weigh the equities in keeping with the statu-
tory purpose and structure.

We conclude that while the Board is correctly con-
cerned with protecting the inegrity of the collective
bargaining process and with preserving its remedial
powers in the wake of an alleged violation of the
NLRA, the “reasonable cause™ “just and proper”
standard it advocates does pot comport with the lan-
guage of § 10(j), or with Supreme Court precedent
which requires balapcing competing claims of ipjury
and the effect on each party of granting and withhold-
ing injunclive rclief. See Weinberger v. Romero-
Barcelo, 456 U.S. 305, 102 S.Ct. 1798, 72 L.Ed.2d
91 (1982). Rather, we believe the Board's concerns
can more appropriately be accomimodated by factor-
ing the purpose of mnterim relief and preservation of
the Board’s rcmedial power into the traditional
framework that informs our equity jurisdiction.

A

{8] Section 10(j) has po “reasomable cause” compo-
nent. It was imported into § 10(j) analysis from § 10
), where the requirement expressly appears, when
Tomco adopted the “reasonable cause” prong of its §
10G) test from San Francisco-Oakiond Newspaper
Guild v. Kennedy ex rel. NLRB,_412 E2d 541, 544
(S9th Cir.1969), a § 10(] ) case. See Tomeo, 853 F.2d
a1 747. Section 10(] ), unlike § 10(j), is mandatory in
pature: Whenever the Board develops *reasonable
cause™ 10 believe that any one of the specified types
of labor violations has occurred, it must petition the
district court “for appropriate injunctive relief pend-
ing the final adjudication of the Board with respect 10
such matter.” 29 U.S.C. § 160(1). Even so, in § 10(/
), the “reasopable cause” requisement has to do with
the Board’s own obligations under the Act-pot with a
constraint on the equitable powers of the district
court once ils jurisdiction has been properly invoked.

Section 10(j), by contrast, is discretionary; it provides
that “the Board shal) have power” 1o petition the dis-
trict court for relief, but it does not say that the Board
must do so. Unlike § 10{I ), it erects po hurdle for the
Board to jump over before petitioning the court for
interim relief. As Congress prescribed a2 “reasonable
cause” prerequisite for requesting § 10(1 ) relief, it
knew how 10 *457 impose that kind of requirement
when it wanted to. Having not dope so in § 10(), we
should pot assume that it meant the two provisions to
be treated similarly. In any case, the level of belief
required to proceed o cowt canpot equate with the
level of proof required to succeed in court; otherwise
the court would have po discretion 1o exercise, That,
in turn, would conflict with the plain meaning of the
statutory conferral of jurisdiction to grant mjunctive
relief which the court deems “just and proper.” Fi-
nally, to require that “reasonable cause” be shown is
confusing, casting focus on the preliminary investiga-
tion instead of op the Jikely success of the complaint
on the merits, where, as we shall explain, it properly
belongs.

In this view we jomn our colleagues on the Seventh
Circuit, who recently abandoned the ‘teasopable
cause” requirement in § 10(j) proceedings. As Judge
Eastesbrook wrote for the court in Kinney v. Pioneer
Press, 881 F.2d 485 (7th Cir.1989):

When courts apply traditional equitable principles to
inquire whether an injunction is “just and proper”
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under § 10(j), no further purpose is sexved by asking
the district judge, as a prefiminary matter, to deter-
mine whether the Director bas established reasonable
cause. To the extent it is important, the inquiry is part
of the analysis of whether injunctive relief is just and
proper; if it doesn't fit into that analysis, it needn't be
answered.... If the [Board's] legal theory is inapt or if
the facts are stacked against the agency's position
(i.e., if there is truly no reasonable cause to believe
someone has breached the NLRA), it's a safe bet that
injunctive relief is not “just and proper”. In fact, the
district judge would be required 10 deny relief under
such circumstances, because an injunction may not
issue unless the plaintiff has at least a modest chance
of success on the merits. Because the district judge
must consider the strength of the Director’s case in
order to make this decision, nothing is gained by en-
grafting onto § 10(j) proceedings a preliminary “rea-
sopable cause” test.

Id. at 49} (citations omitied).

We therefore overrule Tomco and El Farra on this
point, and hold that a district court, when presented
with a § 10(j) petition, need not determine whether
there is rcasonable cause 1o believe that an unfair
labor practice has beep committed. The district court
must instead determine only whether the relief re-
quested is “just and proper.”

B

Relying on El Farra, the Board argues that the “just
and proper” element is satisfied if the “relief [is] nec-
essary to prevent a frustration of the remedial pur-
poses of the Act.” 863 F.2d at 674. The Supreme
Court, however, instructed differently in Romero, 456
U.S. 305, 102 S.Cv. 1798.

In Romero, the court of appeals had directed entry of
an injunction to restrain the Navy's discharging pol-
lutants without a permit in violation of the Federal
Water Pollution Contro} Act, concluding that the tra-
ditional equitable balancing of competing interests
was not required where there was a statutory duty to
obtain a permit. The Court reversed, noting that by its
pature, an injunction is an equitable remedy that does
not issue as of course. Rather, “the basis for injunc-
tive relief in the federal courts has always been -
reparable injury and the inadequacy of legal reme-
dies[,]” and where there are competing claims of in-

jury, “the traditional function of equity has been to
arrive at 2 nice adjustment and reconciliation between
the competing claims [)” Jd a1 32, 102 S.Ct. at
1803 (quotation marks omitted). Even though it is
tmportant 10 consider the public imterest, Romero
states, “{tJhe grant of jurisdiction to ensure compli-
ance with 2 statute hardly suggests an absolute duty
to do so under any aod all circumstances, and a fed-
cral judge sitting as chancellar is not mechanically
obligated 1o grant an injunction for every violation of
Jaw.” Id. at 313, 102 S.Ct. at_1803; see also Amoco
Prod. Co. v. Village of Gambell, 480 U.S. 531, 542,
107 S.Cx 1396, 1402, 94 L.Ed.2d 542 (1987} (“In
each case, 2 court must balance the competing claims
of injury and must consider the effect on each party
of the granting or withholding of the requested re-
lief.”). Quoling its earlier opimon in *458Hecht Co.
v._Bowles, 321 U.S. 321, 329, 64 5.Ct. 587, 591-592
88 L Ed. 754 (1944), the Court emphasized:

These commonplace considerations applicable to
cases in which injunctions are sought in the federal
courts reflect a “practice with a background of scv-
eral hundred years of history,” a practice of which
Congress is assuredly well aware. Of course, Con-
gress may intervene and guide or control the exercise
of the courts’ discretion, but we do not lightly assume
that Congress has intended to depart from established

principies.

Romero, 456 US. at 313, 102 S.Ct. at 1803 (citation
omitted). Accordingly, “ ‘[u]nless a stawte in so
many words, or by a necessary and inescapable infer-
ence, restricts the court's jurisdiction in equity, the
full scope of that jurisdiction is to be recognized and
applied.” ™ Id (quoting Porter v. Wamer Holding
Co., 328 US. 395, 398, 66 S.Ct. 1086, 1089, %0

LEd. 1332 (1946)).

Section 10()) does not state “in so many words™ that
district courts should ignore traditional equitable cri-
teria when evaluating petitions for interim retief. In-
deed, “just and proper” is another way of saying “ap-
propriate” or “equitable.” See Webster's Third New
International Dictionary 1228 (1981) (defining “just”
as “equitable™); id at 1817 (defining “proper” as
“marked by suitability, fitness, accord, compatibil-
ity™). Nor docs the legislative history suggest that
Congress iniended to do away with the established
equitable principles. Judge Friendly’s amalysis in
Danielson v, Joint Bd. of Coat, Suit & Allied Gor-
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ment Workers' Union, 494 F2d 1230, 1241-42 (2d
Cir.1974), lays this to rest. We are thus left to con-
sider whether anything in the structure of the Act
pecessariy tmplies that conventional equitable dis-
cretion should not be exercised.

The Board infers the requisite intent to restrict the
court's jurisdiction in equity from the high level of
deference the NLRA accords generally to the Board's
decisions, and the congressional policy favoring in-
terim relief when the NLRA's underlying purposes
are threatened. It argues that § 10(j) and § 10(! ) are
part of an overal] statutory scheme that allows for
limited involvement by the federal courts in the in-
vestigation and disposition of unfair labor practice
charges. The Board points out that, with the excep-
tion of these two provisjons, the district courts lack
jurisdiction over unfair labor practice complaints.
Further, it notes that although the courts of appeals
review the Board's decisions, the scope of their re-
view is limited and deferential. See 29 U.S.C. §
160{e)-(f); see also Fibreboard Paper Prods. Corp.
v. NLRB, 379 U.S. 203, 216, 85 S.Ct. 398, 406, 13
LEd.2d 233 (1964) (“The Board's {remedial] order
will pot be disturbed urless it can be shown that the
order is a patent attempt to achieve ends other than
those which can fairly be said to effectuate the poli-
cies of the Act.”) (quotation marks omitted); NLRB v.
Truck Drivers Local Union No. 449, 353 U.S. 87, 96
71 S.Ct. 643, 648, 1 L.Ed.2d 676 (1957) (“The func-
tion of striking [an appropriate] balance to effectuate
pational fabor policy is often a difficult and delicate
responsibility, which the Congress commitied pri-
marily to the [NLRB), subject 1o limited judicial re-
view.”). Finally, the Board submits that while the
cquities can no doubt be considered, Congress has
done so and has itself struck the balance such that the
only remaining factor for the courts to consider is
whether denial of interim relief will jeopardize the
grant of ultimate relief.

We are not persuaded. Even though § 10(}) is an cx-
ception to the primary jurisdiction of the NLRB over
labor disputes, it reflects an intention that the district
court will exercise judgment rather than simply sign
off on Board requests. Otherwise, jurisdiction for the
court to grant such relief “as ir deems just and
proper” would be unnecessary. Also, it is the courts
of appeals which are obliged to afford deferential
review to final Board detcrminations, not the district
courts in response to preliminary requests. The

NLRA provisions requiring deference to the NLRB
show that when Congress wanted to tell the courts to
give the benefit of the doubt 1o the Board's expestise,
it knew how to do so. See 29 US.C. § 160{e) (on
petition for enforcement of its order, Board's factual
findings deemed “conclusive” “if supported by sub-
stantial evidence on the record considered as a
whole™); id._§ 160(f) (same rule with respect to peti-
tion for review of Board's *459 order). As we dis-
cuss, district courts should take the appellate standard
of review into account in evaluating the likelihood of
success on the merits, but nothing in the NLRA re-
quires them 1o defes to the Board's § 10()) request.

The Board relies on our opinion in Odessa Union,
833 F.2d 172, to contend that the “just and proper”
inquiry centers on the threat of failing to grant in-
terim relief, rather than the likelihood that an unfair
labor practice has occurred. In Odessa Union, we
said that “the fact that a federal statute is being en-
forced by the agency charged with that duty may alter
the burden of proof of a particular element necessary
10 oblain injunctive relief.” /d. at 175. There, the ta-
ditional requi nt of irreparable injury was inap-
plicabie because the parties conceded that the federal
statute involved was violated. However, when the
violation is disputed (as it is here), Odessa Union
does not relieve the governmental agency of its bur-
den of showing that the statutory conditions are met.
See id. Rather, as we recently indicated in United
States v. Nutri-Cology, Inc, 982 F.2d 394 (%th
Cir.1992). the strength of the government's showing
on the likelihood of prevailing on the merits will af-
fect the degree to which it must prove jrreparable
injury:

In statutory enforcement cases where the government
bas met the “probability of success™ prong of the pre-
liminary injunction test, we presume it has met the
“possibility of irreparable injury” prong because the
passage of the statute is itself an implied finding by
Congress that violations will barm the public. There-
fore, further inquiry into Ureparable injury is unpec-
essary. Howewer, in statutory enforcement cases
where the government can make only a “colorable
evidentiary showing™ of a violation, the court must
consider the possibility of irreparable injury.

Id. a1 398 (citations omitted). This is in keeping with
our normal sliding scale standard of injunctive relief.
There is, accordingly, no basis ir our statutory en-
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forcement cases for concluding that the Board need
not make any showing of likelihood of success.

Recognizing that waditional equitable criteria apply
to § 10(j) proceedings brings us in live with the First,
Second, and Seventh Circuits, which read Hecht and
Romero as we do. See Pioneer Press,_881 F.2d at
490-9); Maram ex rel NLRB v. Universidod In-
teramericana de Puerto Rico, Inc., 722 F.2d 953, 958
{1st Cir.1983); rd ex rel_ NLRB v. Mego Corp.
633 F.2d 1026, 1033 (2d Cir.1980) (Friendly, J.) B
Incorporating conventional principles also comports
with the approach we've taken in other statutory in-
junction cases. See Regents of the Univ. of Cal v.
American Broadcasting Cos., 747 F.2d 511, 515 (9h
Cir.1984) (Sherman Act § 1); FTC v. H.N. Singer,
Inc., 668 F.2d 1107, 1111 (%th Cir.1982) (Federal
- Trade Commission Act).

FN4. This holding also aligns us with the
Fifth Circnit, which, while not discussing
Hechs, cited Danielson for the proposition
that “[t}he Chancellor does not abdicate his
powers merely upon a showing that the Re-
gional Director's tbeories surpass frivolity.”
Boire ex rel NLRB v. Pilot Freight Carriers,
Inc., 515 F.2d 1185, 1193 (5th Cir.1975)
cert. denied, 426 U.S. 934,96 S.Ct. 2646, 49

L.I:d.2d 385 (1976).

Those courts that adhere to the “reason-
able cause™/just and proper” standard,
limiting the latter to whether relief is nec-
essary to preserve the Board's remedial
power, have not direcily considered
whether the analysis in Hechr and Romero
Lichrenberg & Co., 952 F.2d 367, 372
(11th Cir.1992); Fleischutr v. Nixon_De-
troit Diesel, Inc., 859 F.2d 26, 30 (6th
Cir.1988); NLRB v. Aerovox Corp., 389
F.2d 475, 477 (4th Cir.1967); Angle v.
Sacks ex rel. NLRB, 382 F.2d 655, 660
(10th Cir.1967), ¢f. Kobell ex rel NLRB v.
Suburban Lines, Inc, 731 F.2d 1076,
1090-92 (3d Cir.1984) {(citing Hecht, but
for proposition that court of appeals, in
reviewing § 10(j) order, must be sure dis-
wrict court “focused upon™ Act’s “large ob-
jectives™)  (guotation marks omitted);
Minnesota Mining & Mfg. Co. v. Meter ex

rel. NLRB, 385 F.2d 265, 270-72 (8th
Cir.1967) (following Tepth Circuit’s hold-
ing in Angle that relief under § 10(j) is
“just and proper” upon showing of threat
of remedial failure; while court cited
Hecht and Warner Holding (relied on by
the Court in Romero ), it did so in reject-
ing district court’s conclusion that injunc-
tive relief was proper on showing of “rea-
sonable cause” alone).

We therefore hold that in determining whether in-
terim relief under § 10(j) is “Just and proper,” district
courts should consider traditional equitable criteria.
They must do so, however, through the prism of the
underlying purpose of § 10(j), which is to protect
*460 the integrity of the collective bargaining process
and to preserve the Board's remedial power while it
processes the charge.

(o

We turn, then, to how courts should approach the
balancing of equities in § 10(}) requests.

19] First, as Romero indicates, the public interest is an
important factor in the exescise of equitable discre-
tion. 456 U.S. at 312, 102 S.Ct_at 1803 (“In exercis-
ing their sound discretion, courts of equity should pay
particular regard for the public consequences in en-
ploying the extraordinary remedy of injunction.”). In
§ 10(3) cases, the public intesest is lo ensure that an
vpfair labor practice will pot succeed because the
Board takes too long to investigate and adjudicate the
charge. Thus, courts must consider the extent to
which this interest is implicated under the circum-
stances of the particular case.

{10] Next, as we have now held, likelthood of success
must be weighed against the possibility of irreparable
injury. Likelihood of success is no longer to be

equated with “reasonable cause” to believe a viola- -

tion has occusted, nor is it to be measured by whether
the factual allegations are “not insubstantial and
frivolous.” Instead, “{a}s an irreducible minimum, the
moving party must demonstrate a fair chance of suc-
cess on the ments [.)" Arcamuzi v. Continental Air
Lines, Inc., 819 I.2d 935, 937 (Sih Cir.1987) (quota-
tion marks omitted).

ENS. Where the moving party shows onty a

© 2009 Thomson Reuters. No Claim to Ong. US Gov. Works.

234



Page 13

19 F.3d 449, 145 LRR.M. (BNA) 2769, 62 USLW 2591, 128 Lab.Cas. P 11,104

(Cite as: 19 F.3d 449)

“fair” chance of success on the meits, in
contrast 1o “probable” success on the merits,
the party also must show there are serious
questions going to the mexits of the case and
that the batance of the hardships tips decid-
edly in its favor. Mosbacher, 968 E.2d at
977.

[11] In assessing whether the Board has met its bur-
den, it is necessary to factor i the district court's Jack
of jurisdiction over unfair labor practices, and the
deference accorded to NLRB determinations by the
courts of appeals. See NLRB y. City Disposal Sys.,
Inc, 465 U.S. 822, 829, 104 S.Ct 1505, 1510, 79
LEd.2d 839 (1984) (“[O)n an issue that implicates
[the Board's) expertise in labor relations, a reasonable
construction by the Board is entitled to considerable
deferencef.]”); Ford Motor Co. v. NLRB, 441 U.S.
488, 497, 99 S.Ct. 1842, 1849, 60 LEd.2d 420
(1979) (“Of course, the judgment of the Board is sub-
ject to judicial review; but if its construction of the
statute is reasonably defensible, it sbould not be re-
Jjected merely because the couns might prefer another
view of the statute.™). While the district court is not
required to defer to the Board in deciding whether
interim refief is “just and proper,” it should evaluate
the probabilities of the complaining party prevailing
io light of the fact that ultimately, the Board's detes-
mination on the merits wili be given considerable
deference. By the same token, because it is the Board
and not the district court which bas primary responsi-
bility for declaring federal labor policy, we agree
with Judge Friendly that “{e]ven on an issue of law,
the district court should be hospitable to the views of
the Geperal Counsel, however novel.” Danielson,
494 F.2d at }124S5. In short, the Board can make a
threshold showing of likelihood of success by pro-
ducing some evidence to support the unfair labor
practice charge, together with an arguable legal the-

ory.

[12} If the respondent concedes the substance of the
unfair labor practice charge, or if the Board demon-
strates that il is likely to prevail on the merits, we
presume irreparable injury. Nutri-Cology, 982 F.2d at
398. If the charge is disputed, or if the Board has only
a fair chance of succeeding on the merits, the court
must consider the possibility of irreparable injury.

[131 In this connection, as weil as in considering the
balance of hardships, the district court must take into

account the probability that declining to issue the
injunction will permit the allegedly unfair labor prac-
tice 10 reach fruition and thereby render meaningless
the Board's remedial authority. See Amoco Prod. Co.,
480 U.S. at 545, 107 S.Ct. at 1404 (“If {environ-
mental} injury is sufficiently likely ... the balance of
harms will usually favor the issuance of an injunction
to protect the environment.”). Where the Board and
the respondent each make a showing®461 of hard-
ship, the district court must exercise its sound discre-
tion to determine whether the balance tips in the
Board's favor.

A4

Because the district court applied the “reasonable
cause™/“just and proper” Jaw as it existed when the
temporary injunction was issued, and we have instead
held that there is no “reasopable cause” inquiry in §
10(j) proceedings and that courts should apply tradi-
tional equitable criteria, we would normally remand
to give the court an opportunity to reconsider in light
of our newly-adopted standard. See, e.g., Aguirre v,
Chula Vista Sanitary Serv. & Sani-Toainer, Inc., 542
F.2d 779, 781 (9th Cir.1976) (per curiam) (where
district court erred in considering only Jikelibood of
success, case remanded for application of sliding
scale injunction test). However, no useful purpose
would be served by doing so in this case, as the tem-
porary relief granted has expired and the district court
no longer has jurisdiction now that the Board has
issued its final order. Therefore, we vacate the district
court's opinion 2 and bold that a district court, exer-
cising § 10(j) jurisdiction, shall determine whether
the temporary relief requested is “just and proper” in
accordance with traditional equitable criteria consid-
ered in the context of the federal labor laws and the
underlying purposes of § 10(j), to protect the integrity
of the collective bargaining &ocns and o preserve
the Board's remedial powers. E

FN6. Miller ex rel. NLRB v_California Pac,
Medical  Cir, 788 FSupp. 1112
(N.D.Cal.]992). We also vacate the panel's
opinion, published at 991 F.2d $36 (Sth
Cir.1993).

FN7. See American Trading Transp. Co. v.
United Siores, 83) F2d4 421, 426
(D.C.Cir.1988) (Ginsburg, R B., 1) (in view

of arypical posture of requests 1o review
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short-term agency orders capable of repeti-
tion but evading review, court construes
remedy sought on appeal as in the nature of
prospective  declaratory relief); see also
Guardian Moving & Storage Co. v. ICC,
952 F.2d 1428, 1433-34 (D.CCir.l

(ICC orders granting emergency lemporary
authority reviewed although permanent con-
tract had been gramted by time of appellate
decision; court declined to remand and in-
stead vacated interim authorities and de-
clared law to be applied in future); ¢f. DHL
Corp. v. Civil Aeronautics Bd., 659 F2d

941, 944 n. 4 (9th Cir.1981) (acknowledging
D.C.Circuit rule, but finding it inapplicable

because order at issue was unlikely 1o evade
review).

VACATED.

SCHROEDER, Circuit Judge, with whom Circuit
Judges BROWNING, TANG, and TROTT join, con-
curring in part and dissenting in part;

My disagreement is not so much in what the majority
opinion says as in what it declines to say. The major-
ity announces a newly articulated analysis for district
courts to apply in NLRA prelimioary injunction
cases, but then declines 10 apply that analysis to the
case before it.

Article Il limits our jurisdiction to cases and contro-
versies. When we assume jurisdiction of a moot case
because it is capable of repetition yet likely to evade
review, we routinely decide the merits. See, e.g.,
Sacramento City Unified Sch Dist. v. Rachel H, 14
F.3d 1398 (Sh Cir. 1994); see also Burlington North-
enR Co v. BMWE, 481 U.S. 425,431, 107 S.Ct
1841, 1843, 95 1.Ed.2d 381 (1987); Johansen ex rel.
NLRB v. San Diego County Dist. Council of Carpen-
ters, 745 F.24 1289 (9th Cir.1984) (per curiam). If, as
the majority announces, this case is worthy of con-
sideration because the dispute may recur between the
parties, then this court has an obligation to explain
how that dispute should be decided, and not merely
render advisory standards for use by district couns in
future cases.

Because [ believe that under the court's own newly
articulated analysis, the district court would have no
option other than to enter a preliminary injunction, 1
would affirm

Under our prior law, that the district court correctly
and ably applied, we used a two-prong test to deter-
mine whether or not injunctive relief under § 10()
was appropriate. We instructed the district court to
Jook first to see whether there was “yeasonable
cause,” i.e. whether there was a factual and legal ba-
sis for the injunction. Then, the district court was to
determine whether the relief was “just and proper,”
meaning that the *462 district court was to determine
whether the relief was appropriate in order to pre-
serve the ability of the Board to gramt relief in the
future. See, e.g., Scott ex rel NLRB v. El Farra En-

ters., Inc, 863 F.2d 670, 673-74 (Sth Cir.1988);

Miller v. California Pacific Medical Center, 788
F.Supp. 1112 (N.D.Cal.1992).

1o order 10 conform the analysis more closely to the
statutory langvage, and to harmonize our law with the
apparent developing treod in other circuits, the ma-
jority opinijon collapses the two steps into one “just
and proper” inquiry and explains that to determine
whether an injunction is “just and proper,” the district
court is to consider the “public interest” and weigh
the likelihood of success against the degree of injury.
Majority opinion at 458-459.

Tbe majority recognizes that i § 10) cases, the
public interest is to protect the rewmedial power of the
Board, and to ensure that unfair labor practices do not
succeed before the Board is able to adjudicate the
charge. Majority opinion at 451, 460. The majority
further recognizes that the stronger the Board's legal
and factual showing of probable success, the less the
need for a2 showing of imeparable harm. Majority
opinion at 459. Moreover, because the district court
does not bave jurisdiction to determine the merits of a
claim under the NLRA, and because Congress has
designated the Board and not the district court as the
primary enforcer of labor relations mattess, the dis-
trict court owes great deference to both the Board's
understanding of the facts underlying its decision 10
apply for an injunction, and to the Board's interpreta-
tion of the law. Majority opinion at 459.

Thus, under the majority’s analysis, where the Board
is able to support its charge with a reasonable basis in
fact and an arguable legal position, the Board's
thresbold rcquirement is met; and if, on its sbowing
of brreparable harm, the Board is able to establish that
an injunction is necessary in order to preserve the
remedial jurisdiction of the Board, then the injunction
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should be cotered. If, rather than showing that it has a
reasonable basis in Jaw and fact for its position the
Board is able to show that it is “likely to prevail on
the merits,” the injunction should issue and no fusther
showing of frreparable injury is required. Majority
opinion at 459.

I have no substantive disagreement with this analysis.
I object only to the majority’s failure to follow
through with jts opinion and apply its analysis to the
case before us. The majority indicates that if the case
were not moot, it would remand to the district court
for reconsideration in light of its pew standard. Ma-
jority opinion at 459-460. It does pot indicate, how-
ever, what more the district court might consider that
would justify a different result in this case, given the
district court’s findings that the Board was likely to
succeed on the merits, and that the injunction was
necessary to protect the Board's remedial power and
prevent the union's destruction. See 788 F.Supp. at
1116.

Applying the majority analysis to this case, 1 find that
the actual basis for the Board's § 10(j) application is
pot disputed. The hospital admittedly refused to bar-
gain with the nurses. 788 F.Supp. at 1114-15. The
Jegal basis of the Board's position, that hospitals
should be treated like other employers who, follow-
ing a merger are required to bargain with represented
employees in a single facility, is also, at the very
least, an arguably valid position. See 788 F.Supp. at
1115-16; NLRB. v, Burns Internar’l Security Ser-
vices, Inc., 406 U.S. 272, 92 S.Cx. 1571, 32 L Ed.2d
61 (1972). Accordingly, under the majority's analysis,
if the district court found that an injunction was nec-
essary in order to preserve the ability of the Board to
remedy any unfair labor practice at the conclusion of
the enforcement proceedings, the district court was
required to enter the injunction. That is precisely
what the district court found and precisely what the
district court did. It found that if a preliminary in-
Jjunction were not entered, the nurses' union would no
Jonger represent employees in the single facility by
the time the Board concluded its proceedings, and
that an injunction for that reason should enter. As the
court noted, “[i)f an injunction were not issued, after
45 years of representing the nurses at {the hospital.}

788 F.Supp. at_1116. The finding of irreparable harm
is unassailable, *463 and the district court injunction
should be affirmed.

I therefore dissent from the majority's decision to
vacale the district court opinion without deciding that
the district court properly entered the injunction

C.A9 (Cal.),1994,
Miller for and on Behalf of NL.RB. v. Californja
Pacific Medical Center

19 F.3d 449, 145 LR R.M. (BNA) 2769, 62 USLW
2591, 128 Lab.Cas. P 11,104

END OF DOCUMENT
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PTHORNHILL v. STATE OF ALABAMA
U.S. 1940.

Supreme Couwrt of the United States
THORNHILL
v.
STATE OF ALABAMA.
No. 514.

Argued Feb. 29, 1940.
Decided April 22, 1940.

Mr. Justice McCREYNOLDS, dissenting.

On Writ of Certiorari to the Court of Appeals of the
State of Alabama.

Byron Thornhill was convicted of loitering and
picketing, the conviction was affirmed by the Court
of Appeals, 28 AlaApp. 527, 189 So. 913, and
certiorari was denied by the Supreme Court, 238 Ala,
162, 189 So. 914, and Byron Thomhill brings
certiorari,

Reversed.
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to conduct their ecopomic affairs are subject to
modification or qualification in the interests of
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Press
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Applications in General
92k1555 k. Matters of Public Concern.
Most Cited Cases
(Formerly 92k274.1(1), 92k274)
Abridgment of liberty of peaceful and rruthful
discussion of matters of public interest can be
justified only where the clear danger of substantive
evils arises under circumstances affording no

opportunity to test the merits of ideas by competition
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U.S.C.A.Const. Amends. 1, 14.

[21] Constitutional Law 92 €=1911

92 Constitutional Law
92XVII Freedom of Speech, Expression, and
Press
92XVIO) Labor and Employment in
General
92k1910 Labor Relations
92k1911 k In General. Most Cited
Cases
(Formerly 92k274.1(5), 92k274)

Constitutional Law 92 €1917

92 Constitutional Law
92XVIO Freedom of Speech, Expression, and
Press
92XVII(O) Labor and Employment in
General
92k1916 Protests and Demonstrations;
Picketing
92k1917 k. In General. Most _Cited
Cases
(Formerly 92k274.1(5), 92k274)

Labor and Employment 231H €=1370

231H Labor and Employment
231HX]1 Labor Relations
231HXIF) Disputes and Concerted
Activities
231IIXTI(F)3 Nature of Activity
231Hk 1370 k. In General. Most Cited
Cases
(Formerly 92k274.1(5), 92k274)
Where the range of activities proscribed by Alabama
statute, whether characterized as picketing or
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might enlighten the public of the nature and causes of
a labor dispute, the danger of injury to an industrial
concern is peither so serious nor so immineot as to
justfy such sweeping proscripdon of freedom of
discussion. Code Ala.1923, § 3448; U.S.C.A.Const
Amend. 14.
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360 States
36011 Government and Officers
360k21 Government Powers
360k21(2) k. Police Power. Most Cited
Cases
(Formerly 92k 1066, 92k81)
A state has the power and is under duty to take
adequate steps to preserve the peace and lo prolect
the privacy, the lives, and the property of its
residents.

23] Constitutional Law 92 €=1911

92 Constitutional Law :
92X VIl Frcedom of Specch, Expression, and
Press
92XVIIH(O) Labor and Employment in
General
92k1910 Labor Relations
92k1911 k. In General. Most Cited
Cascs
(Formerly 92k274.1(5), 92k274)

Constitational Law 92 €21917

92 Constitutional Law
92XVHI Freedom of Speech, Expression, and
Press
92XVIIHO) Labor and Ermployment in

General
92k1916 Protests and Demonstrations;
Pickeling
92k1917 k. ln General. Most Cited
Cases

(Formerly 92k274.1(5), 92k274)
Labor and Empleyment 23111 €=1345(2)

231H Labor and Employment

231HX11 L abor Relations

231IXINF) Disputes and Concerted
Activities
231 HXII(F) In General
231Hk1342  Constitutional  and

Statutory Provisions
231HX1345 Validity
23111k 1345(2) k. Picketing. Most

Cited Cases
(Formerly 92k274.1(5), 92k274)

‘Where the range of activities proscribed by Alabama
statute, whether characterized as picketing or
loitering or otberwise, embraced nearly every
practicable, effective rmecans whereby those
interested, including the employees directly affected
might enlighten the public on the nature and cause of
a labor dispute, the fact that the statute was limited or
restricted in its application to such activities as take
place at the scene of labor dispute, did not render the
statute 2 valid abridgment of freedom of discussion,
since the danger of breach of peace or serious
invasion of rights of property or privacy at scent of a
labor dispute is not sufficiently imminent in al} cases
to warrant a Legislature in determining that such
place is not appropriate for the range of activities
outlawed by the statute. Code Ala.1923, § 3448;
U.S.C.A.Const. Amend. 14.

**738 *90 Messrs. James J, Mayfield, of Tuscaloosa,
Ala,, and Joseph A. Padway, of Washingion, D.C.,
for petitioner.

Mr. William H Loeb, of Montgomery, Ala., for
respondent.

*91 Mr. Justice MURPHY delivered the opinion of
the Court.

Petitioner, Byron Tborohill, was convicled in the
Circuit Court of Tuscaloosa County, Alabama, of the
violation of Section 3448 of the State Code of
192321 The **739 Code Section reads as follows: ‘s
3448. Loitering or picketing forbidden.-Any person
or persons, who, without a just cause or legal excuse
therefor, go near to or loiter about the premises or
place of business of any other person, firm,
corporation, or association of people, engaged in a
lawful business, for the purpose, or with intent of
influencing, or inducing otber persons pot o trade
with, buy from, sell to, have business dealings with,
or be employed by such persons, firm, corporation, or
association, or who picket the works or place of
business of such other persons, firms, corporations,
or associations of persons, for the purpose of
hindering. delaying, or interfering with or injuring
any lawful business or enterprise of another, shall be
guilty of a *92 misdemcanor; but nothing herein shall
prevenl any person from soliciting trade o1 busioess
for a competitive business.”

EN1 Petitioner was .first charged and
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convicted in the Ioferior Court of
Tuscaloosa County and sentenced 1o
imprisonment for fifty-nine days in default
of payment of a fine of one hundred dotlars
and costs. Upon appeal to the Circuit Court,
another complaint was filed and a tal de
novo was had pursuant to the local practice.
The Circuit Court sentenced petitioner, upon
his conviction, to imprisonment for seventy-
three days in default of payment of a fine of
one hundred doflars and costs.

The complaint against petitioner, which is set out in
the margin 2 is phrased substantially in the very
words of the statute. The first and second counts
charge that petitioner, without just cause or legal
excuse, did ‘go near to or loiter about the premises’ of
the Brown Wood Preserving Company with the intent
or purpose of influencing others to adopt one of
enumerated courses of conduct 1n the third count, the
charge is that petitioner ‘did picket’ the works of the
Company ‘for the purpose of hindering, delaying or
interfering with or injuring (its) lawful business’
Petitioner demurred to the complaint on the grounds,
among others, that Section 3448 was repugnant to the
*93 that it deprived him of ‘the right of peacefu)
assemblage’, ‘the right of freedom of specch’, and
‘the right to petition for redress’. The demurrer, so far
as the record shows, was not ruled upon, and
petitioner pleaded pot guilty. The Circuit Court then
proceeded to try the case without a jury, one not
being asked for or demanded. At the close of the case
for the State, petitioner moved to cxclude all the
testimony taken at the trial on the ground that Section
3448 was violative of the Constitution of the United
States ®¥The Circuit Court overruled the motion,
found petitioner ‘guilty of Loitering and Picketing as
charged in the complaint’, and entered judgment
accordingly. The judgment was affinned by the Court
of Appeals, which considered the consttutional
question and sustaiped the section on the
authority**740 of two previous decisions in the
Alabama couns.m‘O'Rou.r)Ly: City of Birmungham,
27 Ala.App. 133, 168 So. 206 certiorart denied, 232
Ala. 355, 168 So. 209:Hardie-Types Mfg. Co. v.
Cruise, 189 Ala. 66, 66 So. 657. A petition for
certiorari was denied by the Supreme Court of the
State. The case is here on certiorari granted because

547,60 S.Cr 296, 84 L Ed. 460, December 11, 1939,

FN2‘l. The Swate of Alabama, by its
Solicitor, complains of Byron Thomhill that,
within  twelve  mooths before the
commencement of this prosecution be did
without just cause or legal excuse therefor,
2o near to or loiter about the premises or
place of business of another person, fim,
corporation or association of people, to-wit:
the Brown Wood Preserving Company, Inc.,
a corporation, engaged in a lawful business,
for the purpose or with the intent of
influencing or inducing other persons not to
trade with, buy from, sell 10, have business
dealings with, or be employed by the said
Brown Wood Preserving Company, Inc., a
corporation, for the purpose of bindering,
delaying or interfering with or injuring the
lawful business or enterprise of the said
Brows Wood Preserving Company, Inc., a
corporation.

‘2. (The second count is identical with the
first, except that the last clause, charging a
purpose of hinder, delay or interfere, etc,
with the Jawful business of the Preserving
Company, is omitied.)

‘3. The State of Alabama, by its Solicitor,
complains of Byron Thomhill that, within
twelve months before the commencement of
this prosecution he did picket the works or
place of business of apother person, firm,
corporation or association of people, to-wit,
the Brown Wood Preserving Company, lnc.,
a corporation, for the purpose of hindering,
delaying, or interfering with or injuring the
lawful business or enterprise of the sad
Brown Wood Preserving Company, Inc., a
corporation.”

EN3 The petitioner also moved to exclude
the testimony on the ground that jt was
msufficient 10 sustain 2 copviction Upon
being asked by the Court whether he insisted
on this ground, however, counse] for
petiticner stated that the only question he
wanted to raise was the constitutionality of
the statute.

EN4 The Court of Appeals stated:
‘It secms clear enough that the evidence
adduced upon the tnal was sufficient to
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bring appellant's actions, for which he was
being prosecuted, within the purview of the
prohibition implied in said Statute.

‘So, as conceded by able counsel here
representing appellant, ‘the omly question
involved in this appeal is the
constitutionality vel non of Section 3448 of
the Code of Alabama of 1923.*

The proofs consist of the testimony of two witnesses
for the prosccution.m It appears that petitioner on
the morning®94 of his arrest was seen ‘in company
with six or eight other men’ ‘on the picket fine” at the
plant of the Brown Wood Preserving Company.
Some weeks previously a strike order had been
issued by a Union, apparently affiliated with The
American Federation of Labor, which bad as
members all but four of the approximately one
hundred employees of the plant. Since that time a
picket line with two picket posts of six to eight men
each had been maintained around the plant twenty-
four hours a day. The picket posts appear to have
been on Company property, ‘on a private entrance for
employees, and pot on any public road.’One witness
cxplained that practically all of the employees live on
Company property and get their mail from a post
office on Company property and that the Union holds
its meetings on Company property. No demand was
ever made upon the men not to come on the property,
These is po testimony indicating the nature of the
dispute between the Union and the Preserving
Company, or the course of events which led to the
issuance of the strike order, or the pature of the
efforts for conciliation.

FNS No evidence was offered on behalf of
petitioner.

The Company scheduled a day for the plant to
resume operatons. Onc of the winesses, Clarence
Simpson, who was pot a member of the Union, on
reporting lo the piant on the day indicated, was
approached by petitioner who told him that ‘they
were on sirike and did not want anybody to go up
there to work.’None of the other employees said
anything to Simpson, who testified: ‘Neither Mr.
Thomhil nor any other employee threatened me on
the occasion testified to. Ms. Thoruhill aproached me
in a peaceful manner, and did not put me in fear; he
did not appear to be mad.”'I then turned apd went
back to the house, and did not go to work.’The other

witness, J. M. Walden, testified; ‘At the time Mr.
Thornbil) and Clarence Simpson were talking to each
other, there was no one else present, and I heard no
harsh words and saw *95 nothing threalening in the
manner of either man ®For engaging in some or all
of these activities, petilioner was arrested, charged,
and convicted as described.

FN6 Simpson and Walden are not in entire
accord with respect to the number of persons
present during the conversation between
Simpson and petitioner. A possible inference
from Simpson's testimony, considered by
itself, is that petitioner was in the company
of six or eight others when the conversation
took place. This difference is not material in
our view of the case.

[1] Fust. The freedom of speech and of the press,
which are secured by the First Amendment against
abridgment by the United States, are among the
fundamental personal rights and liberties which are
secured to afl persons by the Fourteenth Amendment
against abridgment by a state.2?

FN7Schneider v. State, 308 U.S. 147, 160,

60 S.Cy. 146,150, 84 L.EJ. 155;Lovell v.
Griffin, 303 U.S. 444, 450, 58 S.Ct 666

668, 82 1.Ed. 949;De Jonge v. Orepgon, 299
UsS. 353, 57 S.Ct_ 255 81 LEd
278;Grosjcan_v. American_Press Co., 297
U.S. 233, 244, 56 S.Ct. 444, 446, 80 1 Ed.
660;Near_v. Minnesota, 283 U.S. 697, 707
51 8.Ct 625, 627, 75 L Ed. 1357;Stromberg
v. California, 283 U.S. 359, 368, 51 S.Cv
532, 535, 75 LEd4. 1117, 73 ALR
1434.Gitlow v. New York, 268 U.S. 652,
666, 45 S.Ct. 625, 629, 69 LEQ. 1138, Sec
Palko v. Connecticut, 302 U.S. 319, 326,
327,58 S.Ct. 149,152, 821 Ed. 288,

**741 [2][3] The safeguarding of these rights to the
ends that men may speak as they think on matters
vital to them and that falsehoods may be exposed
through the processes of education and discussion is
essential to free government Those who won our
independence had confidence in the power of free
and fearless reasoning and communication of ideas to
discover and spread political and economic truth.
Noxious doctrines in those fields may be refuted and
their evil averted by the courageous exercise of the
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right of free discussion. Abridgment of freedom of
speech and of the press, however, impairs those
opportunities for public education that are essential to
effective exercise of the power of correcting emor
through the processes of popular government.
Compare United_States v. Carolene Products, 304
U.S. 144, 152, 153n,58 S.Ct. 778, 783, 784, 82 L Ed.
1234, Mere legislative prefercnce for one rather than
another means for combatting substantive evils,
therefore, may well prove an inadequate*96
foundation on which to rest regulations which are
aimed at or in their operation diminish the effective
exercise of rights so necessary to the maintenance of
democralic institutions. It is irmperative that, when the
effective exercise of these rights is claimed to be
abridged, 1be courts should ‘weigh the circumstances’
and ‘appraise the substantiality of the reasons
advanced’ in support of the challenged regulations.
Schneider v. State, 308 U.S. 147, 161, 162, 60 S.Ct.
146,150,151 84 L Ed. 155.

[415161 7] Second. The section in question mmust be
judged upon its face.

The finding apainst petitioner was a general onc. It
did not specify the testimony upon which it
rested B¥The charges were framed in the words of
the statute and so must be given a like construction.
The courts below expressed po  iotention  of
parrowing the construction put upoo the statute by
prior State decisions™In these circumstances, there
is no occasion to go behind the face of the statute or
of the complaint for the pupose of determining
whether the evidence, together with the permissible
inferences to be drawn from it could ever support a
conviction founded upon different and more precise
charges.‘Conviction upon a charge oot made would
be sheer denial of due process.'De Jonge v. Orepon,
299 U.S. 353, 362, 57 S.Cr. 255, 259, 81 LEd.
278:Stromberg v. California, 283 U.S. 359, 367, 368,
51 S.Ct. 532, 535, 75 I.Ed. 1117, 73 ALR. 1484,
The State usges that petitionesr may not complain of
the deprivation of 2ny rights but bis own. It would
not follow that on this record petitioner could not
complain  of the sweeping icgulations here
challenged.

FN8 The triai court merely found petitioner
‘guilty of Loitering and Picketing as charged
in the complaint.”

FEN9 The Court of Appeals determined
merely that the evidence was sufficient to
support the conviction under Section 3448,
See note 4, supra, p. 2. It then sustained the
judgment in reliance upon O'Rourke v. City
of Birmingham, 27 Ala.App. 133, 168 So.
206.certiorari denied232_Ala, 355, 168 So.
209; and Hardic-Tynes Mfg. Co. v. Cruise,
189 Ala. 66, 66 So. 657.

*97 {81{91[101[11} There is a further reason for
testing the section on its face. Proof of an abuse of
power in the particular case has never been deemed a
requisite for atack on the constitutionality of a
statute purporling to license the dissemination of
ideas.Schneider v. State, 308 U.S. 147, 162-165, 60
S.CL 146, 151-152, 84 L.Ed. 155Ha v. C10.,

" 307 U.S. 496, 516, 59 S.CL 954, 964, 83 L Fd.

1423;Lovell v. Griffin, 303 U.S. 444, 451, 58 S.C1.
666, 668, 82 L.E3. 949, The cases when interpieted
in the light of their facts indicate that the rule is not
based upon any assumptioo that application for the
license would be refused or would result in the
imposition of other uplawful regulations ™ ®Rather jt
derives from an appreciation of the character of the
evi) inherent in a licensing system. The power of the
licensor against which **742 John Milton directed
bis assault by his ‘Appeal for the Liberty of
Unlicensed Printing’ is pernicious not merely by
reason of the censure of particular comments but by
reason of the threat to censure comments on roalters
of public concern. It is not merely the sporadic abuse
of power by the censor but the pervasive threat
ioherent in its very existence that constiutes the
danper to freedom of discussion. See Near v.
Minpesota, 283 U.S. 697, 713, 51 S.Ct 625, 630, 75
L.Ed. 1357. One who might have had a license for
the asking may thercfore call into guestion the whole
scheme of licensing when he is prosecuted for faiure
to procure itLovell v_ Griffin, 303 U.S. 444, 58 S.CL
666, 82 L Ed. 949;Hague v. C1.O., 307 U.S_496. 59
S.C1. 954, 83 L.Ed. 1423.A like threat is inherent in a
penal statute, like that in question bere, which does
not aim specifically at evils within the allowable area
of State control but, on the contrary, sweeps within
s ambit other activiies that in ordinary
circurnstances constitute an exercise of freedom of
speech or of the press. The existence of such a
statute, which readily lepds iself to harsh and
discriminatory enforcememt by local prosecuting*98
officials, against particular groups deemed to mexit
their displeasure, results i a continuous and
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pervasive restraint on all freedom of discussion that
might reasonably be regarded as within its
purview.wlt is not any less effective or, if the
restraint is pot permissible, less pernicious than the
restraint on freedom of discussion imposed by the
threat of censorship.™2An accused, afler arrest and
conviction under such a statute, does not have to
sustain the burden of demonpstrating that the State
could not counstitutionally have written a different and
specific statute covering his activities as disclosed by
the charge and the evidence introduced against
him. Schneider v, State, 308 U.S. 147, 155, 162, 163,
60 SCr. 146, 148, 151, 84 LEd. 155. Where
regulations of the liberty of free discussion are
concerned, there are special reasons for observing the
rule that it is the statute, and not the accusation or the
evideoce under it, which prescribes the limits of
permissible  conduct  and  wams  against
transgression. Stromberg v. California, 2 S. 359
368, 51 S.Cv 532, 535, 75 L.Ed. 1117, 73 A.LR.
1484:Schneider v, State, 308 U.S. 147, 155, 162, 163,
60 S.Ct 146, 151, 84 L.Ed. 155. Compare Lanzetia v.
New Jersey, 306 U.S. 45], 59 S.Cx. 618, 83 LEd.
888.

IN10 Compare Electric Bond & Share Co.
v. Comm., 303 U.S. 419, 58 S.Ct. 678, 82
L.Ed. 936,115 AL R. 105;Smith v. Cahoon,
283 U.S. 553, 562, 51 S.Ct. 582, 585, 75
LEd. 1264;Gund)ing_v. Chicago, 177 U.S.
183, 186, 20 _S.Ct. 633, 634, 44 L Ed.
7251.chon v. Atlanta, 242 U.S. 53, 55, 56
37 S.Ct. 70, 71, 72, 61 1.Ed, 145;Hall v.
Geiger-Jones Co., 242 U.S. 539, 553, 554
37_S.Ct._217, 221, 222, 61 LEd 480,
1.R.A1917F, 514, Ann.Cas.1917C, 643.

FN1] The record in the case al bar permits
the inference that, while picketing had been
carried on for several weeks, with six to
eight men at each of two picket posts,
Section 3448 was not enforced agaimst
anyone other than petitioner, the Union
President, and then only after his
conversation with Simpson who thereupon
returned home rather than report for work.

FN12 A distinguished commestator has
observed that ‘the hibesty of the press might
be rendered a miockery and a delusion, and
the phrase itself a by-word, if, while cvery

man was at libesty to publish what be
pleased, the public authorities might
nevestheless  punish  him for harmless
publications.”2 Cooley, Const. Lim., 8th Ed.,
p. 885. See Madison’s Report on the
Virginia Resolutions, 4 Ell. Deb,, 24 Ed,
1876, p. 569; Address on the Conduct of the
Maryland Convention of 1788, 2 id., p. 552.

Third. Section 3448 has been applied by the State
courts so 2s to prohibit a single individual from
walking slowly and peacefully back and forth on the
public sidewalk in *99 front of the premises of an
employer, without speaking to anyone, carrying a
sign or placard on a staff above his head stating only
the fact that the employer did pot employ union men
affiliated with the American Federation of Labor; 222
the purpose of the described aciivity was concededly
10 advise customers and prospective customers of the
relationship existing between the employer and its
expployees and thereby to induce such customers not
to partronize the employer. ORourke v, City of
Birmingham, 27 Ala.App. 133, 168 So. 206 certiorari
denied232 Ala. 355, 168 So. 209.™*The starute as
thus authoritatively construed and applied **743
leaves room for no exceptions based upon eitber the
number of persons engaged in the proscribed activity,
the peaceful character of their demeanor, the nature
of their dispute with an employer, or the restrained
character and the accurateness of the terminology
used in notifying the public of the facts of the
dispute.

EN13 The employer in fact had locked out
1ts unjon stagehands and was working others
not regularly employed as stagehands in
admitted violation of the National Industrial
Recovery Act (48 Stat 195).

FN14 Accused there asserted that the
application of Section 3448 10 the particular
facts of his case deprived him of rigbts
puarantced to him by the Fourteenth
Amendment The Couwrt of Appeals passcd
upon this constiutional question and
decided it adversely to the conteptions of
accused.

{121113] The numerous forms of conduct proscribed
by Secction 3448 are subsumed under two offenses:
the first embraces the activities of all who ‘without 2
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just cause or Jegal excuse’*go near 10 or loiter about
the premises’ of any person engaged in a lawiul
business for the purpose of influencing or inducing
others to adopt any of certain enumerated courses of
action; the second, all who ‘picket’ the place of
business of any such person ‘for the purpose of
hindering, delaying, or interfering with or injuriog
any lawful business or enterprise of another. ™21t is
apparent *100 that onc or the other of the offenses
comprehends every practicable method whereby the
facts of a labor dispute may be publicized in the
vicinity of the place of business of an employer. The
phrase “without a just cause or legal excuse’ does not
in any effective manner restrict the breadth of the
regulation; the words themselves have po
ascertainable meaning either inherent or historical.
Compare Lanzetia v. New Jersey, 306 U.S. 451, 453-
455,59 S.CL 618, 619, 83 L.Ed. 888."*The courses
of action, listed under the first offense, which an
accused-including an employee-may not wrge others
10 take, comprehends those which in many instances
would normally result from merely publicizing,
without anpoyance or threat of any kind, the facts of
a labor dispule. An intention to hinder, delay or
tnterfere with a Jawful business, which is an element
of the second offense, likewise can be proved mercly
by showing that others reacted in a way normally
expectable of some upon learning the facts of a
dispuu:‘mu'l‘hc vague contours of the *101 term
‘picket’ are powhere delinczlcd.mj’Emplcyees or
others, accerdingly, may be **744 found to be within
the purview of the term and convicted for engaging in
activities identical with those proscribed by the first
offense. In sum, whatever the means used 10
publicize the facts of a labor dispule, whether by
prioted sign, by pamphlet, by word of mouth or
otherwise, all such activity without exception is
within the inclusive prohibition of the statute so long
as it occurs in the vicinity of the scene of the dispute.

FNI5 There is a proviso that ‘nothing herein
shall prevent any person from soliciting
trade or business for a competilive
business.”

EN16 So far as the pluase may have been
given meaning by the State courts it
apparently grapts avthority 10 tbe court and
the jury 10 consider defensive maiter brought
forward by the accused, depending for its
sufficiency not upon rules of general

application but upon the peculiar facts of
each case. See Owens v. State, 74 Ala,
401;Bailey v. State, 16} Ala. 75, 49 Se.
886.Folmar v. State, {9_Ala.App. 435, 97
So. 768.Compare O'Rourke v. City of

Birmingham, 27 AlaApp. 133_ 168 So.
206 certiorari denied232 Ala. 355, 168 So.

209,

FN17 The only direct evidence in the case at
bar to show that the activity of petitioner
was accompaniced by the pecessary intent or
purpose is the fact that one other employee,
after talking with petitioner, refrained from
reporting for work as planped. There is
evidence here that the other employee was
acquainted with the facts prior to his
conversation with petitioner. The State
concedes, however, that under Section 3448
everyope must be deemed 1o intend the
natural and probable consequences of his
acts. Sec Jacobs v. Stale, 17 Ala.App. 396,
85 So. 837:Reed v. Siate, 18 Ala.App. 371,

92 So. 513;Weeks v, State, 24 Ala App. 198,
132 So. 870,certiorari denied222 Ala. 442

132 So. 871;Worrell v, State, 24 Ala.App.
313, 136 So. 737.certiorari denied223 Ala.
425, 136 So. 738.

FNi8 See Hellerstein, Picketing Legislation
and the Courts (1931), 10 No. Car.l.Rev.
158, 186n.:

‘A picketer may: (1) Merely observe
workers or customers. (2) Communicate
information, e.g., that a strike is in progress,
making either true, untrue or libelous
siatements. (3) Persnade employees or
customers pot 10 engage in relations with the
employer: (a) through the use of banners,
without speaking, carrying true, untrue or
libelous legends; (b) by speaking, (1) in a
calm, dispassionate manner, (i1) in a beated,
hostile manner, (iii) using abusive epithets
and profanity, (iv) yelling Ioudly, (v) by
persisting s making arguments when
employees or customers refuse to listen; ()
by offering money or similar inducements to
suike breakers. (4) Threaten employees or
cusiomers: (a) by the mere presence of the
picketer; the presence may be a threat of, (i)
phbysical violence, (i) social ostracism,
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being branded in the community as a ‘scab’,
(i) a trade or employees' boycoit, ie.,
preventing  workers  from  securing
employment and refusing to trade with
customers, (iv) threatening injury to
property; (b) by verbai threats. (5) Assaults
and use of violence. {6) Destruction of
property, (7) Blocking of entrances and
interference with traffic.

“The picketer may engage in a combinaton
of any of the types of conduct enumerated
above. The picketing may be carried on
singly or in groups; it may be directed to
employees alone or to customers alone or to
both. It may involve persons who have
contracts with the employer or those who
have not or both.”

Fourth. We think that Section 3448 is invalid on its
face.

{141[151{16] The freedom of speech and of the press
guaranteed by the Constitution embraces at the least
the liberty to discuss publicly apd tuthfully all
matters of public concern without previous restraint
or fear of subsequent *102 punishment.w The
exigencies of the colonial period and the efforts to
secwe freedom from oppressive administration
devefoped a broadened conception of these liberties
as adequate to supply the public need for information
and education with respect to the significant issues of
the times. ™ The Continental Congress in its Jetter
sent 10 the Inhabitants of Quebece (October 26, 1774)
referred to the ‘five great rights’ and said: *The last
right we shall mention, fegards the freedom of the
press. The importance of this consists, besides the
advancement of truth, science, morality, and arts in
general, in its diffasion of liberal sentiments on the
administration  of  Government, its  ready
communjcation of thoughts between subjects, and its
consequential promotion of union among them,
whereby oppressive officers are shamed or
iptimidated, into more honourable and just modes of
conducting  affairs.’Journal of the Continental
Congress, 1904 Ed., vol. 1, pp. 104, 108. Freedom of
discussion, if it would fulfill its historic function in
this nation, must embrace all issucs about which
iformation is needed or appropriate to enable the
members of society to cope with the exigencies of
theis period.

EN19Stromberg v. California, 283 US. 359,
53 S.Ct 532, 75 LEd. 1117, 73 ALR.
1484:Near v. Minpesota, 283_U.S. 697, 51
S.Ct 625 75 1.Ed. 1357 Lovell v. Griffin,
303_U.S, 444, 58 S.Ci. 666, 82 LEd
949:Hague v. C.1O., 307 U.S. 496, 59 S.Ct.
954, 83 I.Ed. 1423:Schneider v. State, 308
U.S. 147,60 S.Cx. 146, 84 L Ed. 155.

EN20 See Duniway, The Development of
Freedom of the Press in Massachusetts, p.
123 et seq.: Tyler, Literary History of the
American Revolution, passim; 2 Bancroft,
History of the United States, p. 261;
Schofield, Freedom of the Press in the
United States (1914), 9 Proc. Am. Sociol.
Soc. 67, 76, 80.

(171 In the circumstances of our fimes the
dissemination of information concerning the facts of
a Jabor dispute must be regarded as within that area
of free discussion that is guarantced by the
Constitution.Hague v. C.1.O., 307 U.S. 496, 59 S.Ct
954, 83 L.Ed. 1423;Schneider v. State, 308 U.S. 147,
155, 162, 163, 60 S.Ct. 146, 151, 84 LEd. 155. See
*103Senn v. Tile Layers Union, 301 U.S. 468, 478,
57 S.Ct. 857, 862, 81 L.Ed. 1229. It is recognized
now that satisfactory hours and wages and working
condjtions in industry and a bargaining position
which makes these possible have an imporiance
which is not less than the inteyests of those in the
business or industry directly concerned. The bealth of
the present generation and of those as yet unborn may
depend on these matters, and the practices in a single
factory may have economic repercussions upon a
whole region and affect widespread systems of
marketing. The merest glance at State and Fedesa)
legislation on the subject demonstrates the force of
the arpument that Jabor relations are not maners of
mere local or private concern. Free discussion
concerning the conditions in industry and the causes
of labor disputes appears 10 us indispensable to the
effective and intellipent use of the processes of
popular government to shape the destmy of modern
industrial society. The issues raised by segulations,
**745 such as are challenged here, infringing upon
the right of employees effectively to inform the
public of the facts of a iabor dispute are part of this
larger problem. We concur in the observation of Mr.
Justice Brandeis, speaking for the Court in Senn's

case (301 U.S. at page 478,'57 S.CL at page 862, 81
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L.Ed. 1229):‘Members of a union might, without
special statutory authorization by a state, make
known the facts of a labor dispute, for freedom of
speech is guaranteed by the Federal Constitution.”

18]{19] It is tue that the rights of employers and
employees to conduct their economic affairs and 10
compete with others for a share in the products of
industry are subject to modification or gualification
in the interests of the society in which they
exist. ®This is but an instance *104 of the power of
the State to set the limits of permissible contest open
to industrial combatants. See M. Justice Brandeis in
Duplex Printing Press Co. v, Deering, 254 U.S. 443,
at page 488, 41 S.Cr. 172, 184, 65 L.Ed. 349, 16
ALR._196 It does not follow that the Statc in
dealing with the evils arising from industrial disputes
may impair the effective exercise of the right to
discuss freely industrial relations which are matters
of public concern. A conwrary conclusion could be
used to support abridgment of freedom of speech and
of the press concerning almost every matter of
importance to society.

FN21 See, e.g., Senn v. Tile Layers Union,
301 U.S. 468, 57 S.Ct 857, 81 L.Ed.
122%:Ethyl Gasoline Corp. v. United States,
309 U.S. 436, 60 S.Ct. 618, 84 L.Ed. 852,
v. Newport News Co., 308 U.S. 241, 60
S.Ct_203, 84 1.Ed. 219;West Coast Hotel
Co. v, Pamrish, 300 U.S. 379, 57 S.Cx. 578,
81 LEd. 703, 108 A.LR 1330;Nebbia_v.
New York, 291 U.S._502, 54 S.Ct 505, 78
LEd 940, 89 ALR._ 1469Dorchy v.
Kansas, 272 U.S, 306,47 S.Ct. 86, 71 L.Ed.
248.Fasiern States Retail Lumber Dealers’
Association v. United States, 234 U.S. 600,
34 S.Cx. 951, 58 L.Ed. 1490, LR.A.1915A,
788;Aikens v. Wisconsin, 195 U.S. 194, 25
S.Cv 3, 49 LEd. 154 Holden v. Hardy, 169
U.S. 366,18 S.C1. 383, 42 1. .Fd. 780.

[20]f21] The range of activities proscribed by Section
3448, whether characterized as picketing or loitering
or otherwise, embraces nearly every practicable,
effective means whereby those interested-inciuding
the employees directly affected-may enlighten the
public on the nature and causes of a labor dispute.
The safeguarding of these means is essential 10 the
securing of an informed and educated public opinion

with respect 1o a matter which is of public concern. It
may be that effective exercise of the means of
advancing public knowledge may persvade some of
those reached to refrain from entering into
advantageous  relations  with  the  business
establishment which is the scene of the dispuie.
Every expression of opinion on matters that are
important has the potentiality of inducing action in
the interests of one rather than another group in
society. But the group in power at any moment may
not impose penal sanctions on peaceful and truthful
discussion of matters of public interest merely on a
showing that others may thereby be persuaded to take
action inconsistent with its ioterests. Abridgment of
the liberty of such discussion can be justified only
where the *105 clear danger of substantive evils
arises under crcumstances affording no opportunity
to test the merits of ideas by competition for
acceptance in the market of public opinion B Bwe
hold that the danger of injury 10 an industrial concern
is neither so serious nof so imminent as to justify the
sweeping  proscription of freedom of discussion
embodied in Section 3448.

FN22 See Mr. Justice Holmes in Schenck v.
United States, 249 U.S. 47, at page 52, 39
S.Cv. 247, at “page 249, 63 L Ed.
470;Abrams v. United States, 250 U.S. 616,

at_page 630, 40 S.Ct_17, at page 22, 63

[221 The State wiges that the purpose of the
challenged statute is the protection of the community
from the violence and breaches of the peace, which, it
asserts, are the concomitants of picketing. The power
and the duty of the State to take adequate steps to
preserve the peace apd to protect the privacy, the
lives, and the property of its residents cammot be
doubted. But no clear and present danger of
destruction of life or property, or invasion of the right
of privacy, or breach of the peace can be **746
thought to be inherent in the activities of every
person who approaches the premises of an employer
and publicizes the facts of a labor dispute involving
the tatier. We are not-now concerned with picketing
en masse or otherwise conducted which might
occasjon such imuinent and agpravated danper to
these interests as to justify a statute narowly drawn
to cover the precise situation giving rise 10 the
danger. Compare American Steel Foundries v. Tri-
City Council, 257 U.S. 184, 205,42 S.Ct. 72, 77, 66
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LEd. 189, 27 A.L.R_360.Section 3448 in question
here does pot aim  specifically at  serious
encroachments on these interests and does not
evidence any such care in balancing these interests
against the interest of the community and that of the
individual in freedom of discussion on matters of
public concern.

{23] It is not enough to say that Section 3448 is
limited or restricted in its application to such activity
as takes place at the scene of the Jabor dispute.*(The)
streets are *106 natural and proper places for the
dissemination of information and opinion; and ope is
not to bave the exercise of his liberty of expression in
appropriate places abridged on the plea that it may be
exercised in some other place.'Schneider v. State,
308 US. 147, 161, 60 S.Ct 146, 150, B4 L.Ed.
155Hague v. C.1.0., 307 US. 496, 515, 516, 59
S.Ct. 954, 963, 964, 83 LEd. 1423 "™ >The danger of
breach of the peace or serious invasion of rights of
property or privacy at the scene of a labor dispute is
pot sufficiently imminent in all cases to warrant the
Jegislature in determining that such place is pot
appropriate for the range of activities outlawed by
Section 3448,

FN23 The fact that the activities for which
peltiioner was arrested and convicted took
place on the private property of the
Preserving Company is without significance.
Petitioner and the other employees were
pever treated as trespassers, assuming that
they could bc where the Company owns
such a substantial part of the town. See p. 3,
supra. And Section 3448, in any event, must
be tested upon its face.

Reversed.

Mr. Justice McREYNOLDS is of opinion that the
judgment below should be affirmed,

U.S. 1940.

Thorohill v. State of Alabama

310 US. 88, 60 S.CL 736, 6 LRR.M. (BNA) 697,
84 L.Ed. 1093, 2 Lab.Cas. P 17,059
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Service Employees International Union, Local 521, CTW, CLC (hereafter referred to as
“SEIU’) hereby submits its Opposition to the California Public Employment Relations Board's
(hereafter referred to as “PERB™) Motion for Preliminary Injunctive Relief.

L. INTRODUCTION

In the 19th Century, worker “collective action was generally viewed as a conspiracy and
beld subject to both civil and criminal sanctions.” {County Sanitation Dist. No. 2 v. Los Angeles
County Employees’ Assn, (1985) 38 Cal.3d 564, 569.) However, over sixty years ago the United

States Supreme Court concluded that a state could not punish a worker for peaceably picketing and

asking for his fellow workers® support. (Thomhill v. State of Alabama (1940) 310 U.S. 88.) More

than thirty years ago, California’s Supreme Court characterized, “[t]he right to strike as an
important symbol of a free society .. ..” (County Sanitation, supra, at 584.) More recently,
California’s Legislature severely circumscribed courts’ authority to issue injunctions during a labor
dispute to situations where, among other things, law enforcement officials are “unable or unwilling

to furnish adequate protection.” (Sce United Food & Commercial Workers Union v, Supcrior

Court (2000) 83 Cal.App.4th 566, 577.)
Notwithstanding this authority, the Public Employment Relations Board (“*PERB™) seek to

resuscitate 19th Century case law. It requests the unprecedented relief of an injunction against the
SEIU unit.

The injunction PERB secks is extremely broad. Despite the reamns of paper the City and
PERB have subimitied, they fail 1o provide any evidence that “clearly demonstrates™ that such a
strike conslitutes a “substantial and imminent threat to the health or safety of the public™ as it must
under County Sanstation, supra, at 586. If the injunction they scek were issued it would be
unconstitutionally overbroad. (Sce In Re Berry (1968) 68 Cal. 2d 137.) Such an overbroad order
can properly be challenged through contempt proceedings. (1d.)

In seeking such extraordinary relicf, the PERB must establish the traditional elements for
injunctive relicf: (1) the likelihood of success on the merits; (2) the possibility of an irreparable

injury to the moving party if relicf 1s not granted; (3) the extent to which the balance of hardships

296

1
T SEIULOCAL 521'S OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTIVE RELIEF
CASE NO. 109 CV 153088




21
22
23
24
25
26
27
28

WHNBERC, ROGER &
ROSENFELD
A Protessianal Corporanan
T Mo Wiy Py
S 7D
Amen CA 30 1070
316377 1008

TABLE OF AUTHORITIES

Federal Cases

Mitler for and on behalf of NLRB v. California Pacific Medical Center,
19 F.3d. 449 (9th Cir. 1994) ...ecee et eeeeeneesseseesresteas e e e e 2

Thomhill v. State of Alabama
(1940) BI0 ULS. 88 ... oottt sere s e eeaersses s ene et e smssbe s nnsesesanaees 1,2

State Cases

County Sanitation Dist. No. 2 v. Los Angeles County Employees’ Assn.

(1985) 38 Cal.3d 564........oooe et ressese s sena s e st ne s 1,3,6
InRe Berry
(1968) 68 Cal. 2d 137 ...ttt . 111,12,

Schwartz-Torrance Investment Corp. v. Bakery and Confectionary Workers Union
(1964) 01 €Al 2A TO6.......oceoeoeeee e eeae e eee et s ane e s sae s sas e s s e e seae s s emnenessrnssseemserean 11

United Farm Workers of America v. Superior Court
(1976) 16 Cal.3A 4Tttt eem et et s s e s e s et s seam s eane s rassanemnesrennenen 2.11

United Food & Commercial Workers Union v. Superior Court
(2000) 83 Cal.APP.AUI 5600.....coociio et et s et 1

State Statutes

COP § 5273 ettt et s s e e et st e e e an 9,10
CCOP § 527.3(D)(ANAI) 1ottt et e et es s e b et e et saen e s e en 9
COP § 527 3(U) oottt ettt st st e e ee e e et asenaen 10
Labor Code § 1138 . oo e et eaee e eaneseseasmnsnsapeesseessneasnssssessrnsssesannannees Oy 1O
Labor €ode § TI38.1 ettt sttt 9
Labor COAe § 1T138.1(a) v et reeeae e et s aane e sec s nr e et e nens seeesaeb e ene ereeabesbr e st nae 9
Labor Code § 1138 ettt et e e ettt en e e et s eae 9,10
Penal Code § 59T 1. ettt e s em e e e 9
Penal Code § 8300, e et e et e e eeeenne 9

1
SEIU LOCAL 521°S OF'POSITION TO MOTION FOR PRELIMINARY INJUNCTIVE RELIEF
CASE NO. 109 CV 153088




1 Service Employees International Union, Local 521, CTW, CLC (hereafter referred to as
2 || “SEIU™) hereby submits its Opposition to the California Public Employment Relations Board’s

(hcreafter referred to as “PERB”) Motion for Preliminary Injunctive Relief.

3

4 L. INTRODUCTION

5 In the 19th Century, worker “collective action was generally viewed as a conspiracy and

6 || beld subject to both civil and eriminal sanctions.” (County Sanitation Dist. No. 2 v. Los Angeles

7 || County Employecs’ Assn. (1985) 38 Cal.3d 564, 569.) However, over sixty years ago the United
8 || States Supreme Court concluded that a state could not punish a worker for peaceably picketing and

9 || asking for his fcllow workers” support. (Thomhill v. State of Alabama (1940) 310 U.S. 88.) More

10 || than thirty years ago, California’s Supreme Court characterized, “[t]he right to strike as an

11 || important symbol of a free society . . .. (County Sanitation, supra, at 584.) More recently,

12 |l California’s Legislature severely circumscribed courts® authority to issue injunctions during a labor
13 || dispute to situations where, among other things, law enforcement officials are “unable or unwilling

14 || to fumish adequate protection.” (Sce United Food & Commercial Workers Union v. Superior

15 || Court (2000) 83 Cal. App.4th 566, 577.)

16 Notwithstanding this authority, the Public Employment Relations Board (“PERB”) seck to
17 || resuscitate 19th Century case law. It requests the unprecedented relief of an injunction against the
18 || SEIU unit.

19 The injunction PERB secks is extremely broad. Despite the reams of paper the City and
20 || PERB have subnitted, they fail to provide any evidence that “clearly demonstrates™ that such a

21 || strike constitutes a “substantial and imminent threat to the health or safety of the public™ as it must
22 |f under County Sanitation, supra, at 586. If the injunction they seek werc issued it would be

23 |l unconstitutionally overbroad. (Sce In Re Berry (1968) 68 Cal. 2d 137.) Such an overbroad order
24 || can properly be challenged through contempt proceedings. (1d.)

25 In secking such extraordinary relief, the PERB must establish the traditional clements for
26 | injunctive relief: (1) the likelihood of success on the menits; (2) the possibility of an irrcparable

27 |f injury to the moving party if relief is not granted; (3) the extent to which the balance of hardships
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favor the respective parties; and (4) in certain cases, where the public interest will be advanced by

granting preliminary relicf. See, Miller for and on behalf of NLRB v. California Pacific Medical

Center, 19 F.3d 449, 456 (9th Cir. 1994).!

II. ARGUMENT

A. SERVICE WORKERS HAVE THE RIGHT TO STRIKE.
1. In Striking, Service Workers Exercise Their Right Of Speech.

Service workers have the right to withhold their labor and publicize their plight to other
workers and to the public‘as awhole. The United States Supreme Court set forth in no uncertain
terms the broad protections assured by the First Amendment in labor disputes. (Thornhill, supra,
310 U.S. 88; United Farm Workers of America v. Superior Court (1976) 16 Cal.3d 499.) In

Thornhill, Mr. Thornhill was staffing a picket line sponsored by his Union. (Thorghill, supra, 310
U.S. at 94.) While doing so a fellow worker, who was not a member of the Union, approached the
picket line. (Id.) This worker testified at the lower court that “Mr. Thombhill approached me in a
peaceful manner and did not put me in fear; he did not appear to be mad. | then urned and went
back to the house and did not go to work.” For this “transgression” Mr. Thornhill was charged,
tried and convicted under an Alabama statute prohibiting picketing. (Id. at 395.) The Court struck
down the anti-picketing legislation and held that picketing to “enlighten the public on the nature
and causes of a labor dispute™ is protected by the First Amendment because it is an essential means
“10 the securing of an informed and educated public opinion with respect to a matter which is of

public concern.” (1d. at 104.)
The workers in the SEIU Unit seck to engage in the same conduct as Mr. Thornhill. They

' The PERB relies heavily on PERB v. Modesto City School District (1982) 136 Cal. App.3d 881,
891 in its moving papers for the proposition that the Court must simply determine whether
“reasonable cause exists” to belicve an unfair labor practice has been committed and that the relief
sought is “just and proper.” See PERB MPA at page 5. That standard is based upon case law
which existed prior to the issuance of the Ninth Circuit decision in Miller. Under Gov't Code
§ 3510(a) the PERB, and this Court, are obligated to apply the statute in accordance with “judicial
interpretation” of it. Since the 1970s it is clear that federal law, as it has developed under the
National Labor Relations Act, is the first source of information about application of the MMBA.
Sce Fire Fighters Union, Local 1186 v. City of Vallejo (1974) 12 Cal.3d 608, 616-617. The Court
should apply the Miller analysis, and not mercly defer to PERB’s judgment about whether an
injunction is proper.
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intend to withhold their labor and ask their fellow workers and the public to support them. Such a
right cannot be abridged on mere speculation. The U.S. Supreme Court has eschewed the
assumption the PERB relies on in its brief, by stating:

But no clear and present danger of destruction of life or property . . . can be

thought to be inherent in the activities of every person who approaches the
premises of an employer and publicizes the facts of a labor dispute involving

the latter.
(1d. at 105.)
This Court should do the same and not abridge such fundamental rights on the mere
speculation that other workers may follow their conscience by not working as well.

2. SEIU Workers Do Not Fall Withir County Sanitation’s Carve-Out, As Their
Strike Wiil Not Threaten Public Health Or Safety.

The SETU is composed of workers who perform important work, but their work can hardly
be characterized as “essential” to the maintenance of the public health and safety, under relevant
case law.

It is notable that the operation of the employer in the County Sanitation case, mirrored in
critical respects the City’s landfill and composting facility, and its water control plant. In County_
Sanitation the employer District was charged with *. . . providing, operating and maintaining
sewage transport and treatment facilities and landfill disposal sites throughout the county.” 38
Cal.3d at 568. According to footnote 2 of the decision, the facilitics operated by the District
included “'six sanitary Jandfills which together received about 15,000 tons of solid waste each day,
eleven wcatment plants processing 450 million gallons of raw sewage per day, four maintenance
yards, and forty-six pumping stations.” See 38 Cal.3d at 568, Fn. 2. The size of that operation
dwarfs the facilities operated by the City in this case, yet the Court did not find that a sirike by
cmployees whose sole assignment was to perforin these various functions threatened imminent
harm to the public health or safety. It is also worth noting that 75% of the District’s eraployees in
that dispute went out on strike and remained on strike for eleven days, and that the employer

managed to “maintain its facilitics and operations through the efforts of management personnel and
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certain union members who chose not to strike.” Id. Later in its decision, the Sanitation District
Court noted that at a point in time, any given strike affecting a facility such as that operated by the
District, and by the City here, might rise to the level of a *“substantial and imminent threat” to the
public health and safety based on what was indeed occurring: “... there was no showing by the
District that the health and safety of the public was at any time imminently threatened. That is not

to say that had the strike continued indefinitely, or had the availability of replacement personnel

been insufficient to maintain a reasonable sanitation system, there could not have been at some

point a clear showing of a substantial threat to the public health and welfare.” (Emphasis

supplied.} 38 Cal.3d at 587. This is a practical evaluation of the possible impact of any given
strike, its success, the ability of the employer to staff, schedule, and maintain the facilities, and a
variety of other practical day-to-day considerations. Such an evaluation is critical in this case, and
any similar case, because we are not dcaﬁhg with employees whose very job, such as in the case of
firefighters and police officers, directly involves the public health and safety.

We will now return to the categories or classifications that the employer is seeking to
restrain from exercising their rights as citizens and public employees.

Water Quality Contro] Plan:

Glenn Roberts (“Roberts™) Declaration is submitied with respect to the Water Plant.
Notably absent in the Declaration of Roberts is any statement of the typical daily staffing, the
minimum daily staffing, any statutory staffing mandates that jt is obligated to follow. Further, it
ignores and does not treat, the question of whether or not it has within its managenal or
supervisory ranks anyone who possesses the Grade 3 Waste Water Treatment Plant. Para. 5 of the
Dcclaration. It indicatcs that it satisfies the statutory requirement by using the unit classification
~—Senior Water Quality (fon!ml Operz;lor—but, does not tell us how many individuals there are in
the classification. Moreover, Roberts does not indicate who within the employer’s work group
possesses the classification outside of the unit. This is likewise true of the Water Quality Contro]
Operator I class described in paragraph 6. Paragraph 7 implicitly indicates that it has the ability to

work its “Senior Water Quality Control Operators . . . 12 hour shifts, 7 days in a row.” Sce

25Y
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paragraph 7. Without information concerning how many employees there are in any classification,
and without information conceming how many of its non-unit employees possess the required
certifications, the Court cannot make a determination about whether the absence of one, several, or
all of the unit employees assigned to the Plant would create operational difficulties. Paragraph 9
talks about merely “hindering” the City’s ability to effectively and safely operate the Plant, and
contains no evidence in support of the claims. The Declaration of Nick Steinmeier (“Steinmeier”),
submitted in opposition to the request for injunction, shows that managers possess the certificates
atissue. Dccl., para 8(D), p. 4.

Turning to the question of Chemist and Senior Chemist, we also do not know how many of
them there are, and how many there are on any given shift. Betts does not identify a “skelcton”
type staffing for the Plant. Paragraph 12, like paragraph 9, is merely a conelusion and not a factual
statement. The Steinmeier Declaration shows that at least one manager 1s a Chernist. Decl., para.
8(d), p. 4.

Contrary to the hysterical claims made by PERB in its moving papers that the absence froin
work of Water Quality Plant Control Operators would jeopardize the public health and safety, the
Declaration of Richard Brown, referred to in the Riedel Declaration filed herewith, to which is
attached, shows that on Septcmber 24, it was “business as usual,” with no extraordinary or unusual
activity occurring. Rather, Mr. Brown simply made his rounds throughout the Plant to verify that
“all systems were working,” he made minor adjustments if needed, and he relieved the Incinerator
Operators for their breaks. See Riedel Declaration at paragraph S, and incorporated Brown
Declaration. This is true also of Mr. Walpole, a Water Quality Control Operator who indicated
that after he had completed an assignment that went from approximately 6:00 a.m. to 12:00 p.m.
working on the incinerator, he “did not do mucl” after that. See Riedel Declaration at paragraph 6,
and the incorporated Walpole Declaration.

In regards to the Maimenancc Mechanics at the Water Quality Control Plant, as the Riedel
Declaration indicates (paragraph 7), Mr. Sicgenfcld, a Maintenance Mechanic, did work on

“regular work orders™ none of which were urgent. It was Mr. Siegenfeld’s judgment, as cxpressed

260
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in that paragraph, and in his incorporated statermnent, that public health and safety would not have
been at risk if he had “not worked on the regular work orders™ on September 24. The actual
evidence of what really occurred, and the routine nature of the work belies the claims made for the
“essential nature” of these employees.

There is no evidence in the Roberts Declaration that Electricians, Mechanics, in any
particular number, or over any particular amount of time, are necessary to assure the Plant actually
functions without creating an “imminent threat to the health and safety” of the public. It is not
mere inconvenience that would justify the issuance of an injunction, but actual evidence of
“imminent and substantial harm” to the public safety. Paragraph 18 is simply a conclusion, not a
statement of fact.

The City’s landfill and compost facility is essentially indistinguishable from that described

by the court in its decision in County Sanitation District No. 2, and like the facility described in

that decision, it is not one which is critical to the public bealth and safety. Moreover, the cntirety
of paragraph 19 of the Betts Declaration is full of hyperbole, hypothesis, and abstract propositions
wluch have no meaningful connection to the concept of whether or not, if there was a strike for one
day, two days, three days, or for one hour, such activity would create “imminent” threat to the
health and safety of the public. It also does not address whether it has any managers or
supervisors, outside of the unit, with prior experience in, or capability in performing the functions
of the Landfill Technician.

With respect to the landfill, the Roberts Declaration indicates that the City plans on
“closing the landfill” in the event of a strike. Sece paragraph 26. Notably absent is any statement of
how fong the “natural decomposition process” will take before “combustion level” is reached.
Clearly the City had the ability to tell the Board that, but it chose not to. Moreover, since the City
says it has a Fire Depantment, it fails to explain why the Firc Department cannot be responsible for
both the hazardous waste issues, if any, that could be caused by the strike of anyone working at the
landfill, or by the HHJAZMAT response team which is required by law in every Fire Department.

Finally, paragraph 27 which speaks to the Heavy Equipment Operators, apparently all of
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1 | them, fails to contain any evidence upon which the Court could determine how many there are,
2 || how they are scheduled, what they actually do. Notably absent as well, is any evidence of how
3 || their absence due to work stoppage would create an “imminent threat to the health and safety of the
4 || public,” not an inconvenience.
5 With respect to the Roberts Declaration, we submit that there is no evidence upon which
6 || the Court could reasonably conclude that the absence of one, more, or any of the identified
7 | classifications would, by itself, or even in combination with any of the other jobs at the facility,
8 [ create an “imminent threat to the health and safety of the public,” the only relevant standard.
9 Public Utilities Department (Fong Declaration):
10 Paragraph 4 of this Declaration, although it mentions numbers of persons in diffcrent
11 (| categories, fails to tell the reader what proportion or percentage of workers in each of these
classifications arc represented by these numbers. Is it 50% of employees? Strikes by utility
13 || workers occur all the time under the National Labor Relations Act, for customers many times the
14 [ size of the customer group identified in this Declaration. (See County Samitation, supra, 38 Cal.3d
15 || at 579 (the Court noted, *“‘we tolerate strikes by private employees in many of the same areas in
16 |} which government is engaged, such as transportation, health, education, and utilities”).) It is
17 || trrelevant that the City must have a “certain number of employees present to conduct day-to-day
18 || operations, . . . " as is reflected on page 2, at lines 1-3 of the Declaration. If there werc to be a
19 || strike, “day-to-day operations” might well be disrupted, and might have to be curtailed or
20 || cancelled. That is the nature of a strike, 1t creates inconvenience for the employer, at least the
21 || employer which cannot replace its workers, or use supervisory workers to perform the work that is
22 || required to be done. Indeed, as well, a strike might “mnterrupt” the delivery of electricity, gas or
23 || water (but might not), since these are largely mechanical systems which operate on their own.
24 |l Further, this Declaration is replete with “maintenance”-~a normal ongoing activity—as being the
25 || focus of the workers whom the City wishes to prevent from exercising their First Amendment
26 || rights. The “daily maintenance of overhead and underground electrical equipment” mentioned in

27 || paragraph 8, docs not reflect a situation involving the “imminent threat to the health and safety of
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the public.” Notably absent from the presentation made by Ms. Fong in this Declaration is any
information about what their emergency call out crew is, what their emergency stand by crews is,
etc., this would be a measure of the numbers of persons, and in what category, potentially, who
might be necessary to protect the “public health and safety.” The Declaration also fails to disclose
the hours of the day that these services are provided—are they 24/7, are they daytime only, etc.
The Steinmeier Declaration shows that this activity is day shift only, and the City does not have a
standing ‘“call out” group. Para. 8(E), p. 3. These facts undermine the City’s claims regarding
“‘essential employees.”

Again, the actual activities performed by members of the Unit who were restrained from
participating in the “‘voluntary furlough™ day on September 24, belies these claims. Thus, as
reflected in paragraph 8 of the Riedel Declaration, incorporating the statement of Mr. Mendoza, he
was assigned to “practice” his welding all day. Mendoza did not even leave the shop. Eric Talley,
an Installer/Repairer in the Utilitics Department indicated that be answered *“two calls to clean up
lines, and went out for broken water services into a building.” This took him a total of four hours.
He remained in the yard for the remainder of the day. ld. The situation with Mr. Giovanetti,
Maintenance Mechanic in Utilities, is much the same, but shows he had even less work assigned.
He “clcaned up the shop,” he went to a meeting that lasted less than an hour, he moved dirt from
one bin at the shop to another. He helped prepare a pipe cutter. Obviously, the non-performance
of any of these jobs would not bave imperiled in any way public health and safety. See Riedel
Declaration at paragraph 10, and the incorporated Giovanetti Declaration.

Mr. Bingham, a Heavy Equipment Operator in Utilitics did a routine installation job
involving a gas main instaliation and a lateral replacement. Riedel Declaration at pagraph 11.

Mr. Chi Du, a Water System Operator who was required to work on the 24th, advises that
he performed “minmmal service checks”™ at five water receiving stations, and left after four hours of
work to handle personal matters. See Riedel Declaration at 12, and the incorporated Du
Declaration. Again, it is hardly cvidence of work “essential to the public health and safety,” as

PERB would have it.
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1 It 1s likewise true that with respect to the Utilities employees in the electric area, that they

were assigned little or no work to do. As reflected in the Riedel Declaration at paragraph 14, Mr.

2

3 || Schultz, a Lead Lineperson, reported that the workers conducted an “all hands™ meeting, and were
4 || advised they could either sit in the yard or do regular work. A number of workers decided 10

5 || simply sit in the yard. A truck cntered the yard carrying two switches, which he and others helped
6 || to unload. These Line Workers did no emergency, or even regular kind of work. Riedel

7 || Declaration at paragraph 14, incorporating the Declaration of Schwartz. Ms. Turpen, a Lead

8 || Electrician, stayed in the office and sorted through her e-mails and did some paper work. Again,

9 || no work cssential to the public health and safety.
10 As accurately summarized by Riedel in paragraph 16 of his Declaration, it is evident that
11 [| employees of the Water Plant in the Utilities Department beyond a “skeletal crew” for true
12 || emergencies, could have participated in the *“voluntary furlough” activity of September 24, with no
13 || impact at all on the public health or safety. The Court should consider the reality of what occurred
14 || on September 24, rather than the hystenical characterization of the “possibilities,” if it considers it
15 || proper at this time to issue any kind of injunction. As reflected in the opening portion of this
16 || Meino, however, we do not belicve that any injunction is appropnatc because there is no
17 | threatened action of any sort at the present time. Nor is there any indication of one which is
18 || pending.
19 We think it is notable as well that when the City Manager sent the Union a letter on
20 || September 3, 2009, he failed to identify a single classification of employment in the Utilities
21 (| Departinent as ““critical” to the prevention of “imminent harm to the public health and safety.” The
22 || letter ondy discusses positions in two departments: Police Department and Public Works
23 || Department, and then only in the Water Quality Control Plant. Sce Exh. A to the Declaration of
24 || Blanch, dated September 14, 2009. This discloses the real focus of the City's overbroad request—
25 || 1o effectively blunt or climinate the effectiveness of any lawful job action that might be undertaken

26 | by its employees. This type of overreaching shows that this is not a genuine application focused on

27 || “imminent threats™ to the public health and safety, but arises out of an attempt to interfere with its
28
A Prokosiuaal Corporaton
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1 || employees’ rights.
2 | B. PERB DOES NOT ATTEMPT TO COMPLY WITH LABOR CODE SECTION
3 1138.1.
4 California’s Legislature severely restricted state courts’ rights to issue injunctions “in any
5 | case involving or growing out of a labor dispute.” (Cal. Lab. Code § 1138.1(a).) The PERB may
6 || maintain that this Labor Code section should not apply to public sector employees because of the
7 | risk of “creating a substantial and eminent threat to the public heaith and safety.” The PERB’s
8 || argument echoes arguments made in the Legislature by public sector employers. Those arguments
9 [l were only successful in excluding those individuals that Legislature concluded were esscntial -
10 || peace officers.
11 Labor Code § 1138, et. seq., applies to public sector employers. Labor Code § 1138.1
12 || limits the authority of any California court to issue an injunction “in any case involving or growing
13 || out of a labor dispute.” (Labor Code § 1138.1(a).) The Legislature decided to adopt the definition
14 | of “labor dispute” as set forth in certain portions of Section 527.3 of the Code of Civil Procedure:
15 {| “The term ‘labor dispute’ as used in this chapter has the same meaning as set forth in clauses (i),
16 || (ii) and (31i) of paragraph (4) of subdivision (b) of Section 527.3 of the Code of Civil Procedure.”
17 || (Labor Code § 1138.4.)
18 The current dispute falls squarely within the definition set forth in CCP § 527.3(b)(4)(ii).
19 || That section defines labor dispute as “any controversy conceming . . . seeking to arrange terms or
20 | conditions of employment . . ..” Local 521 and the City are engaging in precisely such a dispute.
21 || The partics have been engaged in extensive negotiations concerning a suecessor agreement to
22 | arrange the terms and conditions of employment. The parties disagree on what those terms and
23 | conditions should be. This type of dispute is a classic “labor dispute” and there is nothing in the
24 | rerms of Labor Code § 1138.1 which exempts public sector employers from its constraints. A
25 || review of its terms indicate that it was intended to apply to public sector employees.
26 The public sector exclusion is found in CCP § 527.3(d) of the Moscone Act. However, the
27 || Legislature decided not to incorporate that exclusion into Labor Code § 1138, et seq. The
e 0 269
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Legislature carefully detatled which portions of Section 527.3 it wished to use in defining “labor

dispute™:

The term “labor dispute’ as used in this chapter has the same meaning as set

forth in clauses (1), (i1), and (iii) of paragraph (4) of subdivision of (b) of

Section 527.3 of the Code of Civil Procedure.
(Labor Code § 1138.4.) Apparently, the Legislature made a conscious decision not to include CCP
§ 527.3(d). Had the Legislature wished to incorporate the exclusion in CCP § 527.3(d) they could
have simply inserted the letter (@) into the statute. It did not. It refused 1o do so even after several
powerful constituency had asked for such an exclusion. Consequently, it would be improper to

interpret this legislation in a manner which is altogether inconsistent with its terms.

C. AN UNCONSTITUTIONAL INJUNCTION NEED NOT BE FOLLOWED.

An overbroad and vague injunction which sweeps aside Constitutional protections by
banning lawful and unlawful activitics alike and which chills the free expression of striking
workers by creating doubt and uncertainty as to the contours of the conduct it prohibits, violates
both the First Amendment aod the California Constitution. (In Re Berry, supra, 68 Cal 2d 137.) In
United Farm Workers, supra, 16 Cal. 3d at 504, the California Supreme Court summanized the law:

It is well established that “peaceful picketing is an activity subject to
absolute constitutional protection in the absence of a valid state intcrest
justifying lumitation or restriction. (In Re: Berry (1968) 68 Cal 2d 137, 152;
See Schwartz-Torrance Investment Corp. v. Bakery and Confectionary
Workers Union (1964) 61 Cal 2d 766, 769-70. Moreover, an order affecting
peaceful picketing activity “must be couched in the narrowest terms that will
accomplish the pinpointed objective permitted by constitutional mandate and
essential needs of the public order. In this sensitive field the State may not
employ ‘means that proudly stifle fundamental personal liberties when the
end can be more narrowly achieved.”

In In Re Berry, supra, the California Supreme Court held that an order against striking
public employees enjoining them from engaging tn a broad range of activitics including inducing,
or atiempting to induce, any cmployee to cease work, was held to be unconstitutionally overbroad
and vague and consequently void ab initio.

The Court held that because various sections of the restraining order’s prohibitions were
unconstitutionally overbroad and vague, the entire restraining order was without effect, and that the

court below had acted beyond its junsdiction and that the entire order had to fall. (1d. at 157.)
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1 || PERB’S proposed injunction is cast from the same mold and should suffer the same fate as the
injunction in In Re Berry. The injunction is not limited to merely unlawful strikes, but includes

activity that is well within the Union and the workers First Amendment rights.

SHW N

I11. CONCLUSION
For ali of the above reasons, this Court should deny the request to enjoin SEIU’s strike and
the right of individual workers to honor their fellow worker® picket line. Even if this Court

concludes that the PERB has "reasonable cause” to believe that SEIU has committed an unfair

== B - V]

practice of striking pre-impasse, that alone is not sufficient basis for enjoining the strike. The

PERB cannot demonstrate that an injunction is just and proper.

0

10 || Dated: October 7, 2009

11 WEINBERG, ROGER & ROSENFELD
A Professional Corporation

13 By: :
VINCENT A. HARRINGTON, JR.
14 Attorneys for Respondent SEIU Locat 521
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA

PUBLIC EMPLOYMENT RELATIONS
BOARD,

Case No. 109CV153088

Plaintff, NOTICE OF RULING
Vs,

SERVICE EMPLOYEES INTERNATIONAL
UNION LOCAL 521,

Defendant.

On October 13, 2009 in Department 2, Honorable William J. Elfving, Judge Presiding,
there was a hearing on the Order to Show Cause Re: Preliminary Injunction on the applicatior
brought by Plaintifl Public Employment Relations Board.

The matter having been submitted, the motion is granted. The preliminary injunction|
order shall contain the same language as the temporary restraiming order except that the
indtvidual e¢mployees cnjoined is fimited to the 87 cssential employees identificd in thq
declarations attached to the declaration of Laura Z. Davis dated and filed on October 8. 2009

Counsel for the Public Employinent Relations Board shall prepare the order.

om0/ 15T

WILLIAM J.E
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SUPERIOR CuJRT OF CALIFCRNIA, COUNTY Ur SANTA CLARA

FILED

0CT 13 2009

191 N. First Street
San Jose, CA 95113-1090

TO: FILE COPY o

RE: Public Employment Relations Board Vs Service Emplo International
Case Nbr: 1-09-CVv-153088

PROOF OF SERVICE

NOTICE OF RULING

was delivered to the parties listed below in the above entitled case as set
forth in the sworn declaration below.

Parties/Attorneys of Record:

CC: Laura Z Davis , Public Employment Relations Brd.
1031 18th Street, Sacramento, CA 95814-4174
City Of Palo Alto
Weinberg, Roger & Rosenfeld, Vinceat A. Harrington, Jr., Esq.,
1001 Marina Village Parkway, Suite #200, Alameda, CA 945011091

Il you, a party represented hy you, Or a witness to be called on behalf of that party need an acccommouation under the American with
Disabilaties Act, please contact the Court Administrator's office at (40B}E#82-2700, or use the Ccurt's TDD line, (40B)BH2-2690 or

the VoicsfTDD Califcinia Relay Service, (800)735-7922

DECLARATION OF SERVICE BY MAIL  { declare that § o served this notice by enclosing a Lrue Copy 1n o sealed envelope, addressed to each
person whost name 1s shown above, and by depositing the envelope with pestage fully prepaid, in the linlted States Mail at

San Jose, CA on 10/11/09 DAVID H. YAMASAKI, Chiel Execulive Officer/Clerk by Kathy Gavidsen, Ceputy
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SUPERIOR CLJRT OF CALIFORNIA, COUNTY . SANTA CLARA
191 N. First Street
San Jose, CA 95113-1090

TO: FILE COPY

RE: Public Employment Relations Board Vs Service Employees International
Case Nbr: 1-09-CV-153088

PROOF OF SERVICE

NOTICE OF RULING - AMENDED PROOF OF SERVICE

was deliverced to the parties listed below in the above entitled case as set
forth in the sworn declaration below.

Parties/Attorneys of Record:

CC: Laura Z Davis , Public Employment Relations Brd.
1021 18th sStreet, Sacramento, CA 95814-4174
City Of Palo Alto

m:omuorMermmTWmemeEﬂw ce: Weinberg, Roger & Rosenfeld, Vincent A. Harrington, Jr., Esq.,
250 Hamilton Avenue, 8 Fioor, Palo Allo, CA 94301 1001 Marina Village Parkway, Suite #200, Alameda, CA 94501-1091

1. you, a party represented by you, or a witness to be callied on behalf of tbhat party need an acconmodation under the American with

Mreakilatics Act, please contact the Conmt Administrator's office at (408)B882-2700, or use the Court's TDD line, (408)882-2690 or

the Volce/!Dh Taiifornia ke Service, (H00)735-2922

PECLARATION OF SUEVICE PY MAfL I declare that 1 served this notice by enclosing a true copy in a sealed rnvelope, addressed to each

hown abtove . and by depositing the envelope with posrage fully prepaid, in the United States Mail at

Terson whos e ames

AWID H. YAMASAKI, Chiel Executave Officer/Clerk by Kathy Dsvidson, Deputy
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TAM] R. BOGERT, Bar No. 206561
General*Counsel
WENDI L. ROSS, Bar No. 141030 Y
Deputy Genera) Counsel “20030CT 13 PH Z L3
LAURA Z. DAVIS, Bar No. 196494
Regional Attorney
KATHARINE M. NYMAN, Bar No. 249067
Regional Attomney f
PUBLIC EMPLOYMENT RELATIONS BOARD
1031 18th Street . rosales
Sacramento, California 95811-4124
Telephone: (916)322-3198
Facsimile: (916)327-6377

Attomeys for State of California, Public Employment Relations Board

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
COUNTY OF SANTA CLARA

PUBLIC EMPLOYMENT RELATIONS BOARD, 109CcV153088

Case No.

Plaintiff,

- I Q,N.b&ab ~
v.

SERVICE EMPLOYEES INTERNATIONAL MW Mm

UNION LOCAL 521 ORDER GRANTING EXTENSIO0 OF
TEMPORARY RESTRAINING
Defendant. ORDER AND ORDER TO SHOW
CAUSE RE PRELIMINARY

INJUNCTION M/
(SN JDOC\

Dat %ﬁée%%‘gr??ﬁﬁﬁ‘?“

ate: S

Time: Te-BePewrmimed 0
Dept. To-BeDotermined @@y 'Q‘\)
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Upon reading the application, complaint, supporting declarations, and points and authorities
on file in this action, the Court finds that:

I Plaintiff has established the probable validity of its claims and the probability that
there is an immediate danger that Defendant Service Employees International Union Local 521
(SEIU) will violate the Government Code by engaging in a strike or work stoppage on or about
September 24, 2009.

2. This is a proper case for issuance of an Order to Show Cause and a Temporary
Restraining Order, and unless a Temporary Restraining Order issues, the City of Palo Alto will face
substantial and irreparable injury before the matter can be heard on notice.

Accordingly, IT 1S HEREBY ORDERED:

1. That Defendant SEIU, its agents, employees, representatives, officers, organizers,
commitlee persons, stewards, members, and all corporations, unincorporated associations, and

natural persons acting in concert and participation with any of them, until a hearing or trial on a

prehiminary injunction, be cnjoined and restrained; M
a from calling, enpaging in, continuing, sanctioning, duemng, aiding, entieing~

/

A
mmpmymmmﬁﬁtmﬁsm}idcmiﬁed in Exhibit “A” (“essential employees”}—{rom M

sneeurapimprabetting, or assisting certain General Unit employees

=

engaging i any strike, walkout, slowdown, or work stoppage of any nature against the City of 1’20%

Alto during their working hours on or about September 24, 2009; ABD Lo WNo

MEOUCH EEFE/ER L0 0t b if, 2008 Williarn J. B
b. from contimnng m Lffcclmmcﬂ«l any strike, walkout, slowdown, or work

stoppage, notice, call, ord( r,or xarL’lon heretofore 1ssued by Defendant to or involving “essential /

ldfb\‘{'\ Qo( Ve EY
employees’ywith respect to the Anl)ClpdlCd General Unit strike, walkout, slowdown, or work

r 24,2009, ARND cOVTNBING (o G@’ﬁi‘f‘:’%
0ct-be t5 200} M

2. That Defendant and its agents, employees, representatives, oHicers, orgamzcrs committee

, _ _ . Wiliam J. Eifving
persons, stewards, members, and all corporations, unincorporated associations, and natural persons

S

stoppage on or about Septeinbe

=

acting i concert and participation with any of them, unti! a hearing or trial on a preliminary
injunction, be enjomed and restraied from doing or attempting to do, directly or indirectly, by any
-

Order Granting Temporary Restraining Order and
Order to Show Cause Re Preliminary Injunction

272
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means, method or device whatsoever, any of the acts enjoined in paragraph 1 hereof and each
subdivision thereof during the duration of this-action.

3. That a Temporary Restraining Order be granted, enjoining and restraining SETU, its
agents, employees, representatives, officers, organizers, committee persons, stewards, and members,
and all persons acting in concert with them or any of them, until the hearing upon an Order to Show

Cause, from doing or causing or permitting o be done any of the acts complained of in paragraph 1

williarn J. EIving

hereof.

a. from calling, engaging In, continuing, sanctioning, inducmg, aiding, eptieng, //
sheoTTIgI, abetling, or assisting certain General Unit employees—spretfreaty-butsat limited to /)
i’
those employedinthe lassificalions identified 1in Exhibit “A” (“essential employees”)-—{rom Z/
engaging 11 any stike, walkout, slowdown, or work stoppage of any nature agamnst the Ciy of Palo
Alto during their working hours;

b from contimung in effect orrefesing-torescrnd-any strike, walkout, slowdown, or worﬁé/
, . o Rey > 0 ) X o
stoppage, notree, call, order, or sanction heret 35 by-Pefendant to-ertnvotrimg “CSSCD!IIJZ/

employeesywith respect to the anticipated General Unit strike, walkout, slowdawn, or work /

P AOLNTYEICD T 25X R .
stoppagc. WOE R ~oE T A é/,

IT 1S FURTHER ORDERED that a copy of the complaint, together with a copy of this Order
1o Show Cause and Temperary Restraining Order, accompanying declarations, and points and
authorities must be filed and served on SEIU not fater than SER T f’:ﬁ‘,i\{f] The opposition papers
imust be filed and served on Praintit! by mail no later than 0871, B, oA B CLECTEON:

T HEENCE
Axephybriet most-be-fited-amdserved-omStit by martnodater than — .

3.

Order Granting Temporary Restraining Order and
Order to Show Cause Re Preliminary Injunction

A
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=
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EXRIR T A
e

action, the supporting declarations, points and authorities, it appears to the satjéfaction of the court

that this is a propefcase for granting a temporary restraining order and Opder to Show Cause re:

Prelimimary Injunctiof.
1. CITY has establis! obable validity of its claims and the probability that there is an

mmmediate dan il vi engaging in a stnke or work
7

1 That Defendant S loyecs, representatives, officers, organizers,

persons acting in concert and participation with gny of them, unti] a hearing or tnal on a preliminary
injunction, be enjomed and restraped;

a. from callimg, cngaging n, donunuing, sanctiomng, nducing, adding, envbicing,
encouragipg,. abetung, or assisting SHIU  cmployees —  speaifically  those employed n the
classificalions listed beldw ng i any strike |, walkout, stowdown, or work stoppage of
any naturk against Lhé City of Palp Adtouring their work hours.on or about September 24, 2009;

/ e
L / . e
rrelusing to-fescind any strikeyavalkout, slowdw; voluntary
\\v//
tice, call ofler, or sanction heretofore 1ssued by SEIU to involving

b.from centinung i effg
. |
furfongh, grw rk stoppage,

“essential emiployees” witlyrespect to the agticipated strike, walkout, slowdown, or work stoppage

on or about Scptember 24, 2009

2 This Qrder applies to these cmplgyecs represented Ly SEIU 1 the {ollowing job

\
N
\

N

classifications:
a. Police Department
(D Five Chief Public Safety Dnspatchers: Steve Baca, John Clum, Brian Furtado,

Sean Smith, and Sheavounda Walker;

092109sh 0111283 2 . 9wg
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21
22
23
24
25
26

27

2) Twelve Public Safety Dispatchers: Terry Anderson, Audrey Bates, Mark
Chase, Christine Czemiec, Brina Elmore, Rich Gordon, Melissa Kirkland, Marissa Longoria,

Lisa Sandoval, Erika Spencer, Teresa Jo Strickland, and Patricia Whitman; and W
( 1 : Cushma 11l Wamor-

b. Public Works Ml/

'
) F',S«ii Senior Water Quahty Control Operators: Brad Bieh), Carltor—Bennis’

_Blark, Richard Brown, David Delzer, Adam Nowak, and Ignacio Paez-Rincon; W

(2) Five Water Quality Control Operator 1Is: Nanine ‘Lenny’ Dass, Richard Dass,
Thomas Hejza, Michael Olsen, and Corey Walpole;

3) Two Chemists: Ryan Hoang, and Mei Wong;

(4) One Senior Chenuist: Jong ‘JJ’ Jhun;

(5) Two Lead Electricians: Paul Saini, and Tuan Vu;

6) One Electrician: Gabor Szegedy;

N One Sentor Mechanic: Pedro Zalbidea;

(8) Four Maintenance Mechanics: Terrence Condon, Marc dela Cruz, Aaron
Miller, and Jerzy Siegenfeld.

(9 Two Heavy Equipment Operators, assigned to Landfill: Enc VanZandt, and
Roland Wilson;

(10)  One Land(ll Technician: Charles Risen; and

(11} One Environmental Specialist: Charles Mur.
c. Utilities

@) Four Installer/Repair Leads: Doug Bohna, Danicl Mendoza, Dan Serna, and
Jackey Wilson;

(2) Nine Installer/Repairers: Richard Anderson, Filiberto Castro, Oscar Garcia,
Michael Haynes, Robert Justus, Anthony Meneses, Kevin Odom, Pedro Perez, and Eric
Talley;

3) Two Maintenance Mechanics: Steve Giovannctty, and Jordan Hart,

092109 sh 011128} 3 _ 276
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28

()  Six Heavy Equipment Operators: Brian Bingham, James Givens, Paul
Gutierrez, Kenneth Hanks, Francisco Ramirez, and Sekou Wiggins;

(5)  Six Water Systems Operators: David Cordova, Chi Du, Dave Ostello, Miguel
Perez, Marco Torres, and Jason Weir;

(6) Six Field Service Persons: Mike Akins, Alex Gonzalez, James Jensen, Ruben
Salas, Abel Silva, and Jorge Silva;

) Three Uity System Operators/Dispatchers: Jesus Cruz, Lam Cubillo, and
Michael Keate;

(8) Three Lineperson Leads: George ‘Tom’ Haupert, Alonzo Nelson, and
Gregory Schulz;

) Six Linepersons: Mike Bearden, David Johns, Craig Lindquist, Samuel
Rincon, Adrian Solis, and Anthony Taylor;

(10)  Five Electrician Leads: Richard Baptist, Mark Bnscno, Surendra Prasad,
Pamela Turpen, and Scott Yahne,; and
(11} Seven Electncians: lsaac Annenta, Ryah Johnson, Gene Lindsey, Jayant

Mishra, Anthony Mouton, Nelson Primeaux, and Kenneth Schiwab

unnnunxly Services
~
One Sexrior Ranger: Daren Anderson; //ﬁ/
S ; -

Producer/Science:

lnfpec(or Field Ser¢ices: James Moss.

‘These positipns represent essential functions that cannot strike duce to the negative effective

S ~.

upor public health, safety and welfayse’;iosmons mclud}] Real Party m

Interest’s employces who work in_th€ following job classificatipns that provide
e

esseptial services (o prolcc./t/(]( public health and safety: Chjef Public Safety

Dispritchers; Pub]ii/\‘u’-ly Dispatchers, Animal Control Ofﬁ/.crs; Scni(}[/\ﬁaler

Quality Control Operators, Water Quality Control Operator /ﬂs, Ch/c hists; Senior
/ /
! S B
Chcm'\sls; Lead  Electncians;  Llectricians, Senior  Mechanicy! Public  Works
/
Department Maintenance Mechanics; Heavy Equipment’ Qpcralors assigned to

092109 sh 0111283 4 L
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WENDI L. ROSS, Bar No 141030
Deputy General Counsel Dot Yo
LAURA Z. DAVIS, Bar No. 196494 . W \§

Regional Attorne

%AImnal ANEMy YMAN, Bar No. 245067
egro ftorney .

PUBLIC EMPLOYMENT RELATIONS BOARD 3, Bo0-IGUER

1031 18th Street

Sacramento, California 95811-4124

Telephone: (916) 322-3198

Facsmmile: (916) 327-6377

Attomeys for State of California, Public Employment Relations Board

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
COUNTY OF SANTA CLARA

PUBLIC EMPLOYMENT RELATIONS BOARD,
Plaintiff,
v. ORDER

RANTING PRELIMINARY
INJUNCTION

Case No. 109CV153088

SERVICE EMPLOYEES INTERNATIONAL
UNION LOCAL 521,

Defendant.
Date: October 13, 2009

Time: 1:30 p.m.
Dept. Two

Exempt from Fees
(Gov. Code, § 6103)

The ex parte application of Plaintiff Public Employment Relations Board (PERB) for an
order granting a preliminary injunction having come before the Honorable William ). Elfving on

October 13, 2009 at 1:30 p.m. in Department 2 of the Santa Clara County Superior Court, notice

duly given, Laura Z. Davis appearing for Plaintiff PERB; Adrianna Guzman, Melissa Tronquct, and

Gary M. Baum appcaring for the City of Palo Aho; and Vincent A. Harrington, Jr. appearing for
Defendant Service Employees Intornational Union, Local 521 (SEIU).

-1-
ORDER GRANTING PRELIMINARY INJUNCTION
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 Upon riading tEc application, complaint, supporting declarations, and points and authoritics
on file in this action, the Court finds that: o

1. Plaintiff bas established the probable validity of its claims and the probability that there is
an immediate danger that Defendant SEIU will violate the Government Code by engaging in a strike
or work stoppage. Failure to issue this Preliminary Injunction would result in an imminent threat to
public health, safety and welfarc.

2. This is a proper case for issuance of a Preliminary Injunction, and unless a Preliminary
Injunction issues, the City of Palo Alto will face substantial and irreparable injury

IT IS HEREBY ORDERED:

1. That Defendant SEIU, its agents, employees, representatives, officers, organizers,
comynittee person, stewards, members, and all corporations, unincorporated associations, and natural
persons acting in concert and participation with any of them, be enjoined and restrained;

a. from calling, engaging in, cohtinulng, sanctioning, aiding, abetting, or assisting certain
General Unit employees identified in this order as “essential cinployees™ from engaging in any
strike, walkout, slowdown, or work stoppage of any nature against the City of Palo Alto during their
working hours;

b. from continuing in effcct any strike, walkout, slowdown, or work stoppags, notice, call
order, or sanction directed to “‘essential employces™ as identified in this Order with respectto a
General Unit strike, walkout, stowdown, or work stoppage.

2. This Order applies to these eighty-seven (87) “essential employees" represented by SEIU

in the following job classifications:

a. Police Depaptment

(1) Five Chief Public Safety Dispatchers: Steve Baca, John Clum, Brian Furtado,
Sean Smith, and Sheavounda Walker,

(2)  Twelve Public Safoty Dispatchers: Terry Anderson, Audrey Bales, Mark
Chase, Christine Czerniec, Brina Elmore, Rich Gordon, Melissa Kirkland, Marissa Longoria,
Lisa Sandoval, Erika Spencer, Teress Jo Strickland, and Patricia Whitman.

22
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b. Public Works

(1)  Six Senior Water Quality Control Operators: Brad Biehl, Carlton ‘Dennis’

Black, Richard Brown, David Delzer, Adam Nowak, and Ignacio Paez-Rincon;

(2)  Four Water Quality Cootrol Operator Is: Narine ‘Lenny’ Dass, Richard Dass,
Michael Olsen, and Corey Walpole;

(3)  One Senior Mechanic: Pedro Zalbidea;

(4)  Three Maintenance Mechanics: Terrence Condbn, Marc dela Cruz, Aaron
Miller;

(5)  Two Lead Electricians: Paul Saini, and Tuan Vu;

{6)  One Electrician: Gabor Szegedy;

()  Onc Scnior Chemist: Jong *JJ* Jhun;

(8)  Two Chemists: Ryan Hoang, and Geoff Wong;

(9  Two Heavy Equipment Operators, assigned to Landfill: Eric VanZendt, and
Roland Wilson;

(10)  One Landfill Technician: Charles Risen; and

(I1)  One Environmental Specialist: Charles Muir.
c.  Ublities

(1)  Three Utility System Operstors/Dispatchers: Jesus Cruz, Lani Cubillo, and
Michael Keate;

(2)  Three Lineperson Leeds: George ‘Tom' Haupert, Alonzo Nelson, and
Gregory Schulz;

3) Five Linopersons: Mike Bearden, David Johns, Craig Lindquist, Adrian Solis,
and Anthony Taylor,

[C)) Five Electrician Leads: Richard Baptist, Mark Briseno, Surendra Prasad,
Pamela Turpon, and Scott Yahne;

5) Five Elcctricians: Ryan Johnson, Gene Lindsey, Jayant Mishra, Anthony

Mouton, and Nelson Primeaux;

23-
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(6)  Four Installer/Repair Leads: Doug Bohna, Daniel Mcndoza, Dan Sema, and

Jackey AWil;‘on;i S .

(7)  Nine Installer/Repairers: Richard Anderson, Filiberto Castro, Oscar Garcia,

Michacl Haynes, Robert Justus, Anthony Meneses, Kevin Odom, Pedro Perez, and Eric

Talley;

(8)  Four Heavy Equipment Opcrators: Brian Bingham, James Givens, Kenneth

Hanks, and Francisco Rarnirez;

(9)  Three Ficld Service Persons: James Jensen, Ruben Salas, and Jorge Silve;
(10)  Three Water Systems Operators: David Cordova, Chi Du, and Dave Ostello;
(11)  Two Maintenance Mechanics: Steve Giovannetti, and Jordan Hart;

3. ”fhm Defendant SEIU and its agents, employees, representatives, officers, organizers,
commitiee persons, stewards, members, and all corporations, unincorporated associations, and
natural persons acting in concert and participation with any of them be enjoined and restrained from
doing or atterpting to do, directly or indirectly, by any mcans, method or device whatsoever, any of
the acts enjoincd in paragraph 1 during the duration of ﬁlis order.

4. That a Preliminary Injunction be granted, enjoining and restraining SEIU, its agents,
cmployees, representatives, officers, organizers, committee persons, stewards, and members, and all

persons acting in concert with them or any of them, from doing or causing or permitting to be done

any of the acts complained of in paragraph 1. 7{‘ /f
5. This Order will remain in effect until f%’ JM

4
- | ey 2

Approved as to form

Vincent A. Harrington, Jr.
Attomney for Defendant SEIU

4-
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PROOF OF SERVICE
Code of Civil Procedure §1013

I declare that I am a resident of or employed in the County of Alameda, Californie. Iam
over the age of 18 years and not & party to the within entitled cause. The name and address of my
residence or business is Public Empfoyment Relations Board, 1330 Broadway, Suite 1532, Oakland,
California, 94612.

On October 14, 2009, I served the following documents pertaining 1o Public Employment
Relatlons Board v. Service Employees International Union Local 521, County of Santa Clara
Supcrior Court Case No. 109CV153088:

» [Proposed] Order Granting Preliminary Injunction

regarding the partics listed below by

_X placing a truc copy thereof enclosed in a sealed envelope for collection and delivery by
the United States Postal Service or private delivery service following ordinary 5umess practices
with postage or other costs prepaid.

__ __ovemight courier by causing each envelope, with postage fully prepaid, to be
delivered 10 an authorized courier authorized by Federal Express 1o receive documents, in an
appropriatc package designated by Federal Express with delivery fees paid or provided for and
sent by Federal Express for overnight delivery to the address below, such delivery being made
at the location and on the date set forth below.,

. ___ personal delivery.

Vincent A. Harrington, Jr.
Weinberg, Roger & Rosenfeld
1001 Marina Village Parkway, Ste. 200
Alameda, CA 94501
1 declare under penslty of perjury that the foregoing is true and correct and that this

declaration was executed on October 14, 2009, at Oakland, Califomia.

el
C.E. Johnson . \gg%m
(Type or print name) U (Signature)

PROOF OF SERVICE
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1 || VINCENT A. HARRINGTON, JR., Bar No. 071119
KERIANNE R. STEELE, Bar No. 250897
2 || WEINBERG, ROGER & ROSENFELD
A Professiona] Corporation
3 || 100} Marina Village Parkway, Suite 200
Alameda, Califorma 94501-1091
1 4 || Telephone 510.337.1001
| Fax 510.337.1023

5 ye.

& ATT0qVEYS For. DEFEsOFVIS

7
8 IN THE SUPERIOR COURT OF THE STATE OF CAL[FORNIA e
9 IN AND FOR THE COUNTY OF SANTA CLARA
10
1t || PUBLIC EMPLOYMENT RELATIONS ) Case No. 109CV 153088
BOARD, )
12 )
PlaintifT, )
13 )
v. )
14 )
SERVICE EMPLOYEES INTERNATIONAL )
15 || UNION, LOCAL 521, )
)
16 Defendant. )
)
17
18 Now comes the Defendant Service Employees International Union, Local 521 (“SEIU”),

19 || and by way of answer to the Unverified Complaint for Injunctive Relief on file in the above-

20 || referenced action alleges as follows:

21 GENERAL DENIAL

22 I SEIU denies each and every, all and singular, the allegations and each of them of
23 || the Complaint and each of the paragraphs and subparagraphs 1 through and including 18 of said
24 || Complaint.

25 AFFIRMATIVE DEFENSES

26 i As and for a first, separate affirmative defense, the SEIU alieges that the Complaint

27 || and each of its paragraphs and subparagraphs fails to set forth facts sufficient to state a claim for

28
WEINBERC, ROCER &
RUSENFELD
A Proletsorad Copocmuan _
= ANSWER OF SEIU LOCAL 521 TO THE UNVERIFIED COMPLAINT FOR INJUNCTIVE RELIEF
v Case No. 109CV153088

FAXED 283



1 || relief against the SEIU.

2. As and for a second, separate affirmative defense, the SEIU alleges that PERB has
exceeded its jurisdiction in this matter by unlawfully intervening in and interfering with the
bargaining between the City of Palo Alto and the SEIU, and an injunction in this case is neither
“just and proper,” nor justified on the ground that in the absence of the issuance of an injunction,

irreparable harm affecting the public interest would arise.

N s W

3. As and for a third, separate affirmative defense, the SEIU alleges that the evidence
8 || before the Court fails to demonstrate that the issuance of an injunction in this case is “just and
9 || proper” or required on the basis of traditional equitable considerations, because the PERB has
10 | failed to present competent evidence that clearly demonstrates that the absence from work of any
11 || of the employees sought to be restrained in this action would create a “substantial and imminent
12 || threat to the health or safety of the public.”

13 4. As and for a fourth, separatc affirmative defense, the SEIU affirmatively alleges that

14 || the Restraining Order sought by the PERB violates the First Amendment rights of the SEIU and its
15 |f members because it is unconstitutionally overbroad, vague and ambiguous and seeks to restrain

16 || free speech, or speech acts protected by the California and the United States Constitutions.

17 S. As and for a fifth, separate affirmative defense, the SEIU alleges that this Court

18 [ lacks jurisdiction to grant the requested injunctive relief because the PERB proceeds in violation of
19 || Labor Code § 1138.1(a), (1) through and including (5).

20 6. As and for a sixth, scparate affirmative defense, the SETU affirmatively alleges that
21 || this Court lacks jurisdiction to issue any injunciion in this rnatter, which arises ont of a labor

22 || dispute within the meaning of C.C.P. § 527.3(b)(4){iii), because there is no allegation of mass

23 || picketing, threatening or violent behavior, or violalion of any Penal Code provisions, nor is there
24 || any evidence of any of the factors required 1o be proved and presented by witnesses testifying

25 (| under oath as requircd by Labor Code § 1138.1(a)(1) through and including (5).

26 WHEREFORE, SEIU prays for the following relief:
27 1. That the Comptaint be dismissed, and that the PERB 1ake nothing by way of its
WEINBLRC, ROCER &
ROSENFELD -2 -
A Prolcsicnal Corporntan
e ANSWER OF SEIU LOCAL 521 TO THE UNVERIFIED COMPLAINT FOR INJUNCTIVE RELIEF
et Case No. 109CV 153088
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Complaint;

2. That any Order issued by the Court be dissolved as contrary to law;

3. That the Court award such other and further relief as to it appears just and proper;
4. That the SEIU be awarded its costs and attorney fees incurred in defending against
this suit.

Dated: October 21, 2009

122783/548563

WEINBERG, ROGER & ROSENFELD
A Professional Corporation

By:
VINCENT A. HARRINGTON, JR.
Attorneys for Defendant Service Employees
International Union, Local 521

-3-
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California. 1am over the age of eighteen years and not a party to lhe"\mt:hm action;‘
address is 1001 Marina Village Parkway, Suite 200, Alameda, California 94501-109

21, 2009, I served upon the following parties in this action:

copies of the document(s) described as:

California, on October 21, 2009.

PROOFOFSERVICE . . .
(CCP 1013) Ut g2 wt S a

)
.

Laura Davis

Regional Attomey

Public Employment Relations Board
San Francisco Regional Office

1330 Broadway, Suite 1532
Oakland, CA 94612-2514

Answer of SEIU Local 521 to Unverified Complaint for Injunctive Reliefl

BY MAIL I placed a true copy of each document listed herein in a sealed envelope,
addressed as indicated herein, and caused each such envelope, with postage thereon fully
prepaid, to be placed in the United States mail at Alameda, Califormia. I am readily familiar
with the practice of Weinberg, Roger & Rosenfeld for collection and processing of
correspondence for mailing, said practice being that in the ordinary course of business, mail
is deposited in the United States Postal Service the same day as it is placed for collection.

I certify under penalty of perjury that the above is true and correct. Executed at Alameda,

Mary Plro

_4-

ANSWER OF SEIU LOCAL 521 TO THE UNVERIFIED COMPLAINT FOR INJUNCTIVE RELIEF
Case No. 109CV 153088
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VINCENT A. HARRINGTON, JR., Bar No. 071119
KERIANNE R. STEELE, Bar No. 250897
WEINBERG, ROGER & ROSENFELD

A Professional Corporation

1001 Marina Village Parkway, Suite 200

Alameda, California 94501-1091

Telephone 510.337.1001

Fax 510.337.1023

Attorneys for Defendant SEIU Local 521

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA

PUBLIC EMPLOYMENT RELATIONS ) Case No. 109CV153088
BOARD, )
)
Plaintiff, ) NOTICE OF APPEAL AND NOTICE
) DESIGNATING CLERK’S AND
v. ) REPORTER’S TRANSCRIPT

) [CRC RULES 8.122; 8.130]

3 Copy of Notice of Appeal
) sent to DCA and counsel
)
)

0 1-30-04
y Deputy Clerk,
/%l% 7/& %“‘ k& i%c ormic

TO: TIIE PUBLIC EMPLOYMENT RELATIONS BOARD AND ITS ATTORNEY OF

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 521,

Defendant.

RECORD, LAURA 7. DAVIS:

Please take notice that the Defendant Service Employees International Union, Local 521,
hereby appeals to the California Court of Appeal, Sixth Appellate District, from the October 13,
2009 Order granting a preliminary injunction restraining “87 essential employees” of the City of
Palo Alto from excrcising their right to engage in a strike.

Pursuant to CRC 8.122 the Appellant hereby requests the preparation of the clerk’s
transcript consisting of the following documents:

l. All pleadings, including, but not limited to, the Complaint, Application for

Injunctive Relicf, Temporary Restraining Order and Order to Show Cause in Re Preliminary

"NOTICE OF APPEAL AND NOTICE DESIGNATING CLERK'S AND REPORTER’S TRANSCRIPT
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1 || Injunction, Declarations, Answers, Counter Declarations, on file with the clerk between September
2 (| 23, 2009 and the date of this Notice;
3 2. This Notice of Appeal;

‘4 3. All Minute Orders entered in this matter between September 23, 2009 and the date

5 || of the filing of this Notice of Appeal;

6 4. The Temporary Restraining Order and Order to Show Cause issued September 23,
7 |l 2009;
8 5. The Notice of Ruling granting the preliminary injunction, dated October 13, 2009;
9 6. The Preliminary Injunction issued in this matter;
10 7. ‘The Answer of SEIU Local 521 to the unverified Complaint for Injunctive Relief;
11 8. All such other and further documents as may be required pursuant to CRC 8.122(b).
12 9. Further, pursuant to CRC 8.130(a)(1), Appellant requests the preparation of the

13 | reporter’s transcript of the proceedings in Department 2 of the above-entitled Court on October 13,
14 || 2009, at 1:30 p.m., involving the hearing on the Order to Show Cause Re I’rcliﬂ)inary Injunction.
15 || Dated: November 23, 2009

i6 Respectfully submitted,

17 WEINBERG, ROGER & ROSENFELD
A Professional Corporatipn

i8
19 By:
VINCENT A. HARRINGTON, JR.
20 Attorneys for Defendant SEIU Local 521

21 || 122783/552128
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] am a citizen of the United States and an employee in §

100

California. I am over the age of eighteen years and not a part

ounty of Alameda, State of
{2u P I:4b

to the within action; my lzusiness

St Dot o
294501-1091. Ort;.

=2

Doty ek T
¥4 ‘_\7

address 1s 1001 Marina Village Parkway, Suite 200, Alam[:,é. :

November 23, 2009, I served upon the following parties in this action:

Laura Z. Davis

Regional Attorney

Public Employment Relations Board
San Francisco Regional Office

1330 Broadway, Suite 1532
Oakland, CA 94612-2514

copies of the document(s) described as:
NOTICE OF APPEAL

{X]  BY MAIL 1 placed a true copy of each document listed herein in a sealed envelope,
addressed as indicated herein, and caused each such envelope, with postage thereon fully
prepaid, 1o be placed in the United States mail at Alameda, California. 1 am readily familiar
with the practice of Weinberg, Roger & Rosenfeld for collection and processing of
correspondence for mailing, said practice being that in the ordinary course of business, mail
is deposited in the United States Postal Service the same day as it is placed for collection.

I certify under penalty of perjury that the above is true and correct. Executed at Alameda,

California. on November 23, 2009. /U(
N
Qh AU
Mary Piro ﬂ '

-3
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VINCENT A. HARRINGTON, JR., Bar No. 071119
KERIANNE R. STEELE, Bar No. 250897
WEINBERG, ROGER & ROSENFELD

A Professional Corporation

1001 Marina Village Parkway, Suite 200

Alameda, California 94501-1091

Telephone 510.337.1001

Fax 510.337.1023

Attorneys for Defendant SEIU Local 521

Dk

H
IN AND IFOR THE COUNTY OF SANTA CLAR{K_\;:, .

IN THE SUPERIOR COURT OF THE STATE OF C/\ng

PUBLIC EMPLOYMENT RELATIONS Case No. “V153088

)
BOARD, )
)
)

AMENDED NOTICE DESIGNATING
) CLERK’S TRANSCRIPT
[CRC RULES 8.122; 8.130]

Plamtiff,
v.

)
)
SERVICE EMPLOYEES INTERNATIONAL )
UNION, LOCAL 521, )
)
)
)

Defendant.

TO: THE PUBLIC EMPLOYMENT RELATIONS BOARD AND I'TS ATTORNEY OF
RECORD, LAURA Z. DAVIS:

Please take notice that the Defendant Service Employees International Union, Local 521,
hereby files its Ainended Notice Designating Clerk’s Transcript in the above-referenced matter.

Pursuant to CRC 8.122 the Appellant, Local 521, hercby requests the preparation of the
Clerk’s Transcript consisting of the following documents:

1. I:x Parte Application of Plaintiff Public Employment Relations Board for
Temporary Restraining Order and Order to Show Cause in Re Preliminary Injunction. dated
September 23, 2009;

2. Complaint for Injunctive Relief; supporting Declarations, filed September 23, 2009;

AMENDED NOTICE DESIGNATING CLERK'S TRANSCRIPT o0
Case Noo 109CV 153088 290
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3. Declaration of Laura Z. Davis and attachments, dated September 22, 2009;

4. Memorandum of Points and Authorities in Support of Ex Parte Application of
Plaintiff Public Employment Relations Board for Temporary Restraining Order; Order to Show
Cause Re Preliminary Injunction, dated September 22, 2009;

S. SEIU Local 521°s Opposition to Ex Parte Request for Injunctive Relief, dated
September 22, 2009;

6. Declaration of Vincent A. Harrington, Jr. in Opposition to Ex Parte Application for
Injunctive Relief, dated Séplcmber 22,2009, and its ailachments;

7. SEIU Local 521°s Notice of Lodging of Federal Authorities, and attachments, dated
September 22, 2009;

8. Order Granting Temporary Restraining Order and Order to Show Cause Re
Preliminary Injunction, dated and filed September 23, 2009;

9. Second Declaration of Laura Z. Davis in Support of Application for Preliminary
Injunctive Relicf, and attachments, dated October 8, 2009;

10. Declaration of Vincent A. Harrington, Jr. in Opposition to Motion for Preliminary
Injunctive Relief, and attached exhibits, dated October 7, 2009;

1. Declaration of Adolfo Riedel in Opposition to Order to Show Cause and Temporary
Restraining Order, and its attachments, dated October 8, 2009;

12. LLocal 521’s Notice of Lodging of Federal Authorities, dated October 8, 2009,

13. SEIU Local 521°s Opposition to Motion for Preliminary Injunctive Relief, dated
October 7, 2009:

14, Notice of Ruling on Application for Issuance of Preliminary Injunction, dated and
filed October 13, 2009;

15. Order Granting Extension of Temporary Restraining Order and Order to Show
Cause Re Preliminary Injunction, dated and filed October 13, 2009;

16. Order Granting Preliminary Injunction, filed October 15, 2009;

17. Answer of SEIU Local 521 to the Unverified Complaint for Injunctive Relief, filed

e

4

AMENDED NOTICE DESIGNATING CLERK'S TRANSCRIPT (
Case No.. 109CV153088 2 J 1




1 || October 22, 2009;

2 18.  Local 521’s Notice of Appeal and Notice Designating Clerk’s and Reporter’s
3 || transcripts, filed November 24, 2009.

4 || Dated: Deceinber 9, 2009

5 Respectfully submitted,

6 WEINBERG, ROGER & ROSENFELD
A Professional Corporation

Z By: l/l

VINCENT A. HARRINGTON, JR.
9 Attorneys for Defendant SETU Local 521

11 || r22783r553633
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PROOF OF SERVICE  F|I_ED

(CCP 1013)
13 4
I am a citizen of the United States and an employee in mneq gbgnlyﬂotP 2 tate of
California. 1 am over the age of cighteen years and not a pany[’r’é"ﬁl thi tjﬁ%y business

address is 1001 Marina Village Parkway, Suite 200, Alameda, California 945

December 9, 2009, 1 served upon the following parties in this action: .

Laura Z. Davis

Regional Attorney

Public Employment Relations Board
San Francisco Regional Office

1330 Broadway, Suite 1532
Oakland. CA 94612-2514

copies of the document(s) described as:
AMENDED NOTICE DESIGNATED CLERK’S TRANSCRIPT

[X] BY MAIL I placed a true copy of each document listed herein in a sealed envelope,
addressed as indicated herein, and caused each such envelope, with postage thereon fully
prepaid, to be placed in the United States mail at Alameda, Califorma. I am readily famtliar
with the practice of Weinberg, Roger & Rosenfeld for collection and processing of
correspondence for mailing, said practice being that in the ordinary course of business, mail
is deposited in the United Siates Postal Service the same day as it is placed for collection.

1 centify under penalty of perjury that the above is true and correct. Exccuted at Alameda,

California, on December 9, 2009. W %
790 u/ixv
Mary Piro; /

_4-
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TO THE COURT OF APPEAL OF THE STATE OF
CALIFORNIA
IN AND FOR THE SIXTH APPELLATE DISTRICT

PUBLIC EMPLOYMENT RELATIONS
SANTA CLARA COUNTY NO. 1-09

CV153088
V.
DCA CASE NO.
SERVICE EMPLOYEES
CLERK'S CERTIFICATE
INTERNATIONAL RK'S CERTIFI

L M. MCCORMIC

, Deputy County Clerk of the County of Santa Clara, State of California,
do certify the following:

AFTER A COMPLETE SEARCH OF THE RECORD ITEMS # 5; # 6; # 7 OF THE "AMENDED

NOTICE DESIGNATING CLERK'S TRANSCRIPT" WERE NOT FOUND OR METIONED IN THE
COURT DATABASE..

In witness whercof, I have hercunto sct my hand and the seal of said Superior Court, this 12/22/09

DATE

DAVID H. YAMASAKI, CHIEF EXECUTIVE OFFICER/CLERK

BY: //Z / / //p/\/éﬁw‘

7
W
M. MCCORMIC
DEPUTY CLERK
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IN THE SUPERIOR COURT OF THE STATE OIF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA

PLAINTIFF: PUBLIC EMPLOYMENT RELATIONS

DEFENDANT: SERVICE EMPLOYEES INTERNATIONAL
UNION; LOCAL 521

CASE NUMBER:
NOTICE OF COMPLETION 1-09
BJ CLERK'S TRANSCRIPT B REPORTER'S TRANSCRIPT CV153088

[0 CORRECTIONS/ADDITIONS [ AUGMENTATION

YOU ARE HEREBY NOTIFIED THAT THE TRANSCRIPT(S) ON APPEAL IN THE ABOVE-ENTITLED ACTION HAVE BEEN
COMPLETED.

CLERK'S CERTIFICATE OF MAILING
I CERTIFY THAT I AM NOT A PARTY TO THIS CAUSE AND THAT A TRUE COPY DAVID H. YAMASAKI,

OF THIS DOCUMENT WAS MAILED FIRST CLASS POSTAGE FULLY PREPAID IN .
A SEALED ENVELOPE ADDRESSED AS SHOWN BELOW AND THE DOCUMENT CHIEF EXECUTIVE OFFICER/CLERK

WAS MAILED AT % /
BB G £ 2010 - ()
SAN JOSE, CALIFORNIA ON FEB U £ 2010 . BY: %/ P,

M. MCCORMIC DEPUTY CLERK

'_VINCENT HARRINGTON JR. ESQ _I I— —]

KERIANNE STEELE ESQ COURT OF APPEAL

1001 MARINA VILLAGE PARKWAY SIXTII APPELLATE DISTRICT
333 W. SANTA CLARA ST. STE. 1060

SUITE 209
ALAMEDA, CA 94501 SAN JOSE, CA 95113

L _ L |

I_LAURA DAVIS ESQ _I '_ _l

REGIONAL ATTORNEY
1330 BROADWAY
SUITE 1532

OAKLAND; CA 94612

L _| L |
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I, M.MCCORMIC | Deputy Clerk of the Superior Court of the State of California, County of Santa

Clara, do hereby certify the foregoing to be a full, true, and correct copy of documents requested and/or
specifically identified on the index pages of the Clerk's Transcript on Appeal, as the same as now appear

on file in this office.

IN WITNESS WHEREOF I have hereunto set my hand and the seal of said Superior Court, this ~ 22nd

day of DECEMBER , 2009

DAVID H. YAMASAKI, CHIEF EXECUTIVE OFFICER /CLERK

M. MCCORMIC DEPUTY CLERK

-

CASE # 1-09
CV153088
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