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RULES ON PUBLICATION OF APPELLATE OPINIONS

AND PETITIONS FOR HEARING AMENDED

The Judicial Council of California and the Supreme Court
of California have jointly adopted amendments to the rules on
publication and citation of appellate opinions (rules 976-3978 of
the California Rules of Court), and a new rule authorizing$a
one-year experiment with "partial publication® (rule 976.1). 1In
addition, the Judicial Council, acting on a recommendation of the
Supreme Court, has adopted amendments to subdivision (b) of rule
29, . '

The amendments are effective January 1, 1983.

In acting on the publication ruies, the Supreme Court
considered the recommendations of the Chief Justice's Advisory
Committees for an Effective Publication Rule and on Partial Pub-
lication of Appellate Court Opinions, as well as the recommenda-
tions of the Judicial Council, and comments presented at a public
hearing before the court on October 21, 1982. Joint adoption by
the Supreme Court and the Judicial Council follows past practice.

The amendments to rule 29 result from suggestions by the
State Bar and others. ) )

A summary of the amendments and new rule foll®ws; their
full text is attached.

1. Rule 29(b), Petitions for Hearing. The amended rule
summarizes the Supreme Court's policy as to when a petition for
rehearing will normally be required in the Court of Appeal before

petitioning for hearing, and when a petition for rehearing is not



expected.
2. Rule 976, Publication of Opinions. This amendment

clarifies the criteria for publication of appellate opinions.
3. New rule 976.1, Partial Publication Experiment.

This rule establishes a one-year experiment under which a Court
of Appeal may order publication of only part of an opinion when
that part meets one of the criteria for publication, but the
balance of the opinion does not. The published portion must be
complete in itself, including all legal and factual material in
the opinion that aids in its application or interpretation.
4. Rule 977, Citation of Unpublished Opinions. This

rule prohibiting citation of unpublished opinions, with limited

exceptions, is rewritten for clarity and a new subdivision speci-
fies that a copy of any citable unpublished opinion must be given
to the court and other parties.

5. Rule 978, Requests for Publication. This rule, which

provides for a request for publication of an unpublished opinion,
is rewritten with the following changes: The Court of Appeal
shall transmit to the Supreme Court any request for publication
that it does not grant, and shall send to the parties and the
person who submitted the request a copy of its recommendations to
the Supreme Court. The Supreme Court is to send notice of its
action on the request to the Court of Appeal, each party, and the
person who regquested publication.



Rule 976.1 is added to the California Rules of Court
and rules 29(b), 976, 977, and 978 are amended effective
January 1, 1983, to read:

Rule 29. Grounds for hearing in Supreme Court

(a) * * *

(b) f{Examinatien ef reeord] On petitien for hearing the
Bupreme Court wiil net examine the reeerd for errer uniess &he
petitien shews that substantial igsues ef law er faet were
ineerreetly stated or were net eensidered im the epinien ef the
Eeurt ef Appeat and that sueh issues were raised im the briefs
and set ferth im a petitien fer rehearing in the Coeurt ef
Appealr

[Limitations] As a mattter of policy, on petition for
hearing the Supreme Court normally will not consider (1) any

issue that could have been but was not timely raised in the
briefs filed in the Court of Appeal; nor (2) any issue or any
material fact that was omitted from or misstated in the opinion
of the Court of Appeal unless the omission or misstatement was

for rehearlng. All other issues and facts may be Eresented in
the petition for hearing without the necessity of filing a

petition for rehearing.

Rule 976. Publication of appellate opinions
(a) * % %

(b) [Standards for publication of opinions of other

courts] No opinion of a Court of Appeal or ef an appellate
department of the superior court shaii may be published in the
Official Reports unless sueh the opinion (1) establishes a new
51gn1f1cant1y dlfferent from those stated in published

opinions, or alters e¥ modifies or criticizes with reasons given




an existing rule;;%f (2) resolves or creates an apparent conflict
in the law; (3) involves a legal issue of continuing public

interests 2f; or {3) eritieises ewisting law (4) makes a
significant contribution to legal literature by reviewing

either the development of a common law rule or the legislative

or judicial history of a provision of a constitution, statute,

or other written law. g#

(¢) [Publication procedure]

(1) [Courts of Appeal and appellate departments] UYniess
etherwise direeted by the Bupreme €eurt; An opinion of a Court
of Appeal or ef an appellate department of the superior court
shall be published ia the Bffieiai Reperts if a majority of the
court rendering the opinion certifies, prior to the decision's
beeeming finmal finality in that court, that it meets one or

more of the standards fer publiieatien speeified im of

subdivision (b).

(2) [Supreme Court] An opinion certified for publication
shall not be published, and an opinion not so certified shall
nevertheless be published im the 6ffieial Reperts upes, on an

order of the Supreme Court to that effect.

(d) [Superseded opinions] Regardless ef the feregeing
previsiens ef this rule; No opinion superseded by the granting
of a hearing, rehearing, or other judicial action shall be

published im the ©ffietal Reperts.
(e) * * %

1/ This eriterien ealls fer publieatien of the relatively few
epiniens that establish mew ruies eof 1aw; ineluding a mew
eeonstrHetion of a statute; or that ehange existing ruiless
This eriterion dees net justify pubiieatien of a faet ease
ef firgt impressien; where a legal rule or primeiple is-
appiied £te a substantialily new faetual situatioens

2/ This eriterien requires that the legal issue; rather than
the ease er eentreversy; be eof publie interest and that the
interest be ef a eentinuing neture and Aot merely
¢ransiterys Publie interest must be distinguished frem
publie euriesity:r The requirement of publie interest may
be satigfied if the legal issue is8 of continuing iaterest



te a substantial greup ef the publie sueh as publie effiecerss
ageneies or entities; members ef arn ecenemie eiass; er a
business e¥ prefessienal greupr AR epinien whieh elarifies a
eentrelling rule of law that is net well establighed eor
elearly stated in prier reperted epiniens; whieh reeenmeiles
eenflieting 1ines of autherity; er whieh tes&ts the presesnt
validity ef a settled prinmeipie im the light ef medern
autherities elsewhere may be published under this eriterien
if it eatisfies the requirement that the legal issue be eof
eentinuing publie interesEx

3/ This eriterien weuld justify publieatien ef the rare
intermediate appeliate epinien whieh fimds fault with
exigting eemmon law or statutery primeipies and deetrines
and whieh reeemmends ehanges by a higher eeurt er by the
Legislatures

Rule 976.1. Partial publication experiment

(a) [Partial publication authorized] A majority of the
court rendering an opinion may certify for publication any part
of the opinion that meets the standard for publication
specified under subdivision (b) of rule 976. The published
part shall indicate that part of the opinion is unpublished.
All material, factual and legal, that aids in the application
or interpretation of the published part shall be in the
published part.

(b) [Other rules applicable] For purposes of rules 976,
977, and 978, the published part of the opinion shall be
treated as a published opinion, and the unpublished part as an
unpublished opinion.

(¢) [Copy to Reporter of Decisions] One extra copy of
both the published and unpublished parts of the opinion shall
be furnished by the clerk to the Reporter of Decisions.

(d) [Rule repealed at end of one year] This rule is

repealed effective January 1, 1984.

Rule 977. Citation of unpublished opinions prohibited;
exceptions

Ar epinien ef a Geurt eof Appeal eor of an appellate
department ef a superier eeurt that is net published ia the



6ffieial Reperts® shall net be eited by a eeurt or¥ by a party
in any ether aetien er preeeeding exeept whem the epimnien is
relevant under the deetrines ef the law ef the ease; ¥es
judieata or eellateral esteppel; or imn a eriminal aetien eoF
preeeeding invelving the same defendant or a diseiplimary

aetien or preeeeding invelving the same resperdentx

+*This rule shall net appiy te ar epinien eertified for
pubiieatien prier te its aetuail publieatiens

(a) [Rule] An opinion that iﬁ not ordered published shall
not be cited or relied on by a court or a party in any other

action or proceeding except as provided in subdivision (b).

(b) [Exceptions] Such an opinion may be cited or relied

on (1) when the opinion is relevant under the doctrines of law

of the case, res judicata, or collateral estoppel; or (2) when

the opinion is relevant to a criminal or disciplinary action or

proceeding because it states reasons for a decision affecting

the same defendant or respondent in another such action or

proceeding.

(c) [Citation procedure] A copy of any opinion citable
under subdivision (b) shall be furnished to the court and all

or, if the citation is to be made orally, within a reasonable

time in advance of citation.

Rule 978. Requesting publication of unpublished opinions
(a) [Request procedure; action by court rendering

opinion] A request by any person for publication im the
Offieinl Reperts of an opinion not certified for publication
may be made only to the court that rendered the opinion. The
request shall be made promptly by letter, with a copy to each
party to the action or proceeding not joining therein, stating
concisely why the opinion meets one or more of the eriteria feor
publication standards im ¥ulte 976. If the court does not, or
by reason of the decision's finality as to that court cannot,
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grant the request, the court may; and at the instanee of the
persen requesting publieatien shall; transmit the request and a
copy of the opinion to the Supreme Court with its recommendation
for apprepriate disposition and a brief statement of its reasons

therefer. The transmitting court shall also send a copy of its

recommendation and reasons to each party and to any person who

has requested publication.

(b) [Action by Supreme Court] When a request for
publication is received by the Supreme Court £rem pursuant to
subdivision (a), the court that rerndered the epiniern the
Supreme EGeurt shall either order the opinion published or deny
the request. The court shall send notice of its action to the

transmitting court, each party, and any person who has

requested publication.

(c) * * *



