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APPLICATION FOR PERMISSION TO FILE
AMICI CURIAE BRIEF

TO THE HONORABLE CHIEF JUSTICE:

Pursuant to Rule 8.520(f), California Rules of Coamjci curiae
United Families International, Family Watch International, armifya
Leader Network respectfully request permission to file therapanying
brief in support of Respondent State of California.

Amicus curiadJnited Families International (UFI) is a non-sectarian
501(c)(3) public charity based in Gilbert, Arizona. UFI, founded in 1978,
seeks to maintain and strengthen the family in the United Statesther
countries. UFI has been granted official consultative statile dtinited
Nations as a non-governmental organization and has participdtdd in
conferences. UFI has members in California.

Amicus curiad=amily Watch International (FWI) is a non-profit
organization working to solve social problems at the internatioasibnal,
and local level by stemming and reversing the tide of famgdnthgration
and fragmentation. In this effort, FWI recognizes the vitgdartance of
defending and promoting fundamental social institutions such as
man/woman marriage. FWI has members in California.

Amicus curiad~amily Leader Foundation (FLF) is a non-profit
organization that works in the public square to promote principles that

support the family—with marriage between a man and a woman at its

Xi



heart—as central to the hope and future of nations, peoples and the rising
generation. The Foundation supports educational and other efforts to secure
support for principles that strengthen home and family. FLF hasoers

in California.

Recognizing that the family is the natural and fundamental unit of
society and that the vital social institution of man/woman marigge
foundation of the family unit, UFI, FWI, and FLF are committed to
supporting those measures that maintain and strengthen the famaly. T
believe a decision requiring California to redefine marriagtha union of
any two persons will change the vital social institution of mgeria a way
that will be harmful to society in general and to children in paerc

The accompanying brief will aid this Court by addressing more
pointedly and in depth than other submissions three matters of profound
importance in this case. One involves the facts of contempoedifpr@ia
marriage — what marriage in this State at this time, as a matter of fact and
social reality. The second matter is the law governirgg@oiurt’s
approach to those facts. The third is the social institutionah@argufor
man/woman marriage. It is that argument, because of Wwhatceeds in

demonstrating, that establishes the compelling nature of thetadeind

Xii



hence governmental) interests in perpetuating, not jettiscthiag,
man/woman meaning at the core of California’s marriageturisin.
DATED: September 25, 2007

Respectfully submitted,

MONTE N. STEWART
Attorney for Amici Curiae
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AMICI CURIAE BRIEF
IN SUPPORT OF THE STATE OF CALIFORNIA

l.
INTRODUCTION AND SUMMARY OF ARGUMENT

This brief addresses the issue that, although fundamental to and eve
determinative of the ultimate constitutional question, hasvedeio
thorough and rigorous analysis in the other briefs. This brief additégses
contested facts of contemporary California marriage and theds@rigng
this Court’s approach to those facts. This Court’s selectidmogktfacts —
the “marriage facts,” or the answer to “Wietontemporary California
marriage?” — will in turn determine, we now know, this Courttsndte
ruling on the constitutionality of man/woman marriage. That detatnae
link between an appellate court’s selection of the marriage &nal its
resolution of the constitutionality of man/woman marriage is &yea
every oneof the twenty-one American appellate cases that to date have
ruled on that issue. Consequently, this brief, in a way and at art#pth
found in the other briefs, critically examines both the contestdd ¢
contemporary California marriage and the law governing thistGour
approach to those facts.

Every American appellate judge —well over 100 to date — ruling on
the constitutionality of man/woman marriage has done so on the basis of

some conception of what marriaigeas a matter of fact and of social



reality. The conceptions have varied widely, and understandably so,
because the opposing sides have repeatedly presented to the couwsts acros
the Nation two quite different “packages” of marriage fa&ach judge, in
upholding man/woman marriage or mandating its redefinition toutien

of any two persons,” has then to some degree both expressly premised her
ultimate legal conclusion on the contents of the supportive package and
attempted to counter the contents of the other package. Thadrtesly

been true in this litigation.

Yet in all the appellate cases across the Nation addressing the
constitutionality of man/woman marriage, including this one, theiags
facts before the appellate court haat been subjected to a trial. Thus, in
this case, the law governing appellate-court determinaticar@é lsocial
facts imbued with important public interests — the marriages faging a
preeminent example — is profoundly important. This brief addresses that
law.

This brief's major and largely unique contribution, however, is its
rigorous assessment of the competing packages of marr@ageafa thus
the answer it gives to this determinative factual issuenéil¢ marriage in
contemporary America in general and in California in particularRbse
promoting the redefinition of marriage from the union of a man and a
woman (“man/woman marriage”) to the union of any two persons

(“genderless marriage”) present an answer aptly referredtbeiliterature



as “the narrow description” or “the close personal relationship miotrel
contrast, man/woman marriage proponents present “the broad description,
which encompasses much but not all of what the narrow description depicts
and then quite a bit more. This brief demonstrates that the broad
description is quite certainly the much more accurate answer to the
determinative factual issue. Although the narrow descriptiontisvrong

In some communities, it is wrong across California and thehat

generally. Genderless marriage proponents have simply failédwo s
otherwise, despite ample opportunity to do so, whereas the on-going
accuracy of the broad description is now well established.

Certainly it is true that, after having adopted the narrow getgor
as a full and accurate answer to the “what is marriage'tignes courtcan
pass the blush test when holding man/woman marriage unconstitutional and
thus mandating genderless marriage. But it is equally céhiaia court
cannotpass the blush test when adopting the narrow description in the first
place. That is quite simply an indefensible intellectual and gidici
performance.

Regarding the “quite a bit more” that the broad description ddpicts
contemporary marriage and that the narrow description deniefhdasis
additional meanings, purposes, identities, and social goods that compel this
conclusion: Society has compelling interests in preservingrtios of a

man and a woman as a core meaning of the vital social institoti



marriage. And it is by showing the reality of those compelimegrests that
this brief establishes the constitutionality of the laws sustathiziigcore
man/woman meaning, regardless of the standard of review used.

ok ok KK K kK

Section Il sets forth in a straightforward way both the narrow
description and the broad description of contemporary marriage; highlights
the reality that the latter encompasses much but not all oftadnédrmer
depicts and then quite a bit more of importance; and marshals tlenesi
probative and disprobative of the two competing descriptions. That
evidence reveals the broad description as the much more accurate
description of contemporary California marriage.

On that factual basis, this brief in Section IV demonstriaies
constitutionality of man/woman marriage. It shows how the manamom
meaning at the core of and constitutive of that vital sociaitutisn
materially and even uniquely produces a number of valuable social goods
social goods initially to be diminished and ultimately to be lostaflaw
suppresses the man/woman meaning and mandates its replacethent by
“union of any two persons” meaning. Because of the value of thd socia
goods in jeopardy, society (and hence government) has compellirestate
in seeing that those good are not lost but rather are perpetudiad. T
means in turn that society (and hence government) has competingsis

in keepingnstitutionalizedthe man/woman meaning that produces those



valuable social goods. Thus, it does not really matter what sthafla
review this Court selects — whether rational basis, interrngedautiny, or
strict scrutiny. Although the arguments for a rational basrlata of
review are the strongest, even if this Court selects sicrutiny, it will
hold constitutional against all challenges the laws sustaining the
man/woman meaning at the core of this State’s vital sogatution of
marriage. And again, that is because California societydrmapailing
interests in preserving, not jettisoning, that meaning andubeda
preserve that meaning is really ity way available to serve those
compelling governmental interests. Section IV further dematest that
resort to the so-callederez/Lovinganalogy is fallacious because, in the
context of marriage, that “analogy” is actually a deep disanaodyworks

to betray bothPerezandLoving

Section Il demonstrates that it is both appropriate and unavoidable

for this Court to sort through the two competing packages of rgarfats
and to proceed on the basis of the package supportive of the impugned
California laws (that is, on the basis of the broad descriptiSagtion Il
examines those reasons in detail; in summary, they are:

» The existence of “constitutional facts” — that is, the facts upon

which the constitutional validity of the impugned marriage laws

depend —is presumed in the absence of any showing to the contrary.

And although the nonexistence of asserted constitutional facts can



properly be established by proof, that did not happen in this
litigation.

The Attorney General did not concede in this litigation either the
validity of the narrow description or the invalidity of the broad
description of contemporary marriage. (If he were deemed to have
done either, then the marriage issue, imbued as it is withreéhéegt
public interest, would have been decided by means of procedures ill-
calculated to provide adequate representation of that interest, thus
rendering ineffective any such concession.)

All the parties ané@miciin this litigation premise their respective
positions and legal arguments on some understanding of what
marriage is as a matter of fact, and that is true howzear or
obscure, however forthright or evasive, they are about their factua
premise.

It is not possible for this Court to resolve the constitutionality of
man/woman marriage without taking some position — however
clearly or obscurely, however forthrightly or evasively — on what
contemporary California marriageas a matter of fact; in other
words, in resolving the ultimate constitutional issue, this Guilirt

to some material extent adopt either the narrow or the broad

description of marriage, unavoidably.



In light of these realities, it seems to us clear thatrtiperatives of
the judicial role require, in this case and by this Court, an hosqgdicit,
and transparent assessment of the marriage facts. Addresetctions of
this brief show, such an assessment will lead to a holding #r@ivoman
marriage is constitutional.

ok ok KK Kk K

Regarding terminologythe marriage issue whether the laws
sustaining the man/woman meaning at the core of the mamstgation
are in harmony with constitutional norms of equality, liberty, privacy,
human dignity, and so forth — or whether the man/woman meaning violates
any of those norms. When we use in this brief the témm$acts of
marriageor marriage factswe mean those facts that almost fifteen years
of litigating the constitutionality of man/woman marriage xtestn states

and the District of Columbfahave shown to be relevant to that issue.

! Before the 1992 commencement of the marriage litigation irefilative

marriage issue was raised in other stat8ge infranote 2. But the Hawaii
caseBaehr v. LewinHaw. 1993) 852 P.2d 44, undoubtedly marks the
beginning of the organized and strategic effort to redefine aggrivy
judicial mandate.SeeWilliam C. Duncan,The Litigation to Redefine
Marriage: Equality and Social Meanin@004) 18 BYU J. BB. L. 623,
630-42.

2 In chronological order, all the American appellate court dewson the
marriage issue, including those pre-1992, arinesota: Baker v. Nelson
(Minn. 1971) 191 N.W.2d 185 (appeal dismissed for want of a substantial
federal question), 409 U.S. 810 (197Rgntucky: Jones v. HallaharKy.
App. 1973) 501 S.W.2d 588Yyashington: Singer v. Hara\Wash. App.
1974), 522 P.2d 118¥veview denied84 Wash.2d 1008 (1974)inth
Circuit : Adams v. Howerto(Bth Cir. 1980) 673 F.2d 103Bennsylvania
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Thus, we use the woffdctsin a narrow, lawyerly way; its referent are
those matters disputable in litigation other than legal princaotels

procedures, a distinction seen in such oft-used phrasesuasof fact,

DeSanto v. BarnslePenn. Super. 1984) 476 A.2d 9%3waii: Baehr v.
Lewin 852 P.2d 44 (Haw. 1993). at 68 (Burns, J., concurringll. at 70
(Heen, J., dissentingistrict of Columbia: Dean v. District of Columbia
(D.C. App. 1995) 653 A.2d 3014. at 361 (Terry, J., concurringyl. at 362
(Steadman, J., concurringjermont: Baker v. VermonfVvt. 1999) 744
A.2d 864;id. at 889 (Dooley, J., concurringlt. at 897 (Johnson, J.,
concurring & dissenting)Arizona: Standhardt v. Superior CoufAriz.

App. 2003) 77 P.3d 45MassachusettsGoodridge v. Dep’t. of Pub.
Health(Mass. 2003) 798 N.E.2d 94itl, at 970 (Greaney, J., concurring);
id. at 974 (Spina, J., dissenting); at 978 (Sosman, J., dissenting);at
983 (Cordy, J., dissentingphdiana: Morrison v. SadlefInd. App. 2005)
821 N.E.2d 15id. at 35 (Friedlander, J., concurriniyew Jersey Lewis v.
Harris (N.J. App. 2005) 875 A.2d 258]. at 274 (Collester, J., concurring);
id. at 278 (Collester, J., dissentinlyjew York: Hernandez v. Robles
(N.Y. App. 2005) 805 N.Y.S.2d 354. at 364 (Catterson, J., concurring);
id. at 377 (Saxe, J., dissentin§amuels v. Dep’t. of Pub. HealiN.Y.

App. 2006) 811 N.Y.S.2d 13&eymour v. Holcom{N.Y. App. 2006) 811
N.Y.S.2d 134Kane v. MarsolaigN.Y. App. 2006) 808 N.Y.S.2d 136;
Hernandez v. Roblg#.Y. 2006) 7 N.Y.3d 338d. at 366 (Graffeo, J.,
concurring);id. at 380 (Kaye, C.J., dissenting¥ashington: Andersen v.
King County(Wash. 2006) 138 P.3d 968; at 991 (Alexander, J.,
concurring);id. at 991 (J. Johnson, J., concurririd);at 1027 (Bridge, J.,
dissenting)jd. at 1040 (Chambers, J., dissenting); id. at 1012 (Fairhurst, J.,
dissenting)California: In re Marriage CasegCal. App. 2006) 49 Cal.
Rptr. 3d 675jd. at 727 (Parilli, J., concurringld. at 731 (Kline, J.,
dissenting)New Jersey Lewis v. Harris(N.J. 2006) 908 A.2d 196x. at
224 (Poritz, C.J., concurring & dissentinly)aryland: Conaway v. Deane
(Md. 2007) ---- WL ------ ;id. at ---- (Raker, J., concurring & dissenting);
id. at ---- (Bell, C.J., dissentingyd at ----- (Battaglia, J., dissenting).

In chronological order, here are the cases since 1992 thatdtayest
had an appellate court decisioBrause v. Bureau of Vital Statistics
(Alaska Super. 1998) 1998 WL 88743;v. State 2004 WL 1258167 (Or.
Super. 2004)in re Kandu (Bkrptcy. W.D. Wash. 2004) 315 B.R. 123;
Wilson v. Ak€M.D. Fla. 2005) 354 F.Supp. 1298errigan v. Dep’t. of
Pub. Health(Conn. Super. 2006) 2006 WL 20894&3shop v. Oklahoma
(N.D. Okla. 2006) 447 F.Supp. 2d 123%rnum v. Brier(lowa District
Court 2007) ---- WL ------ :



guestion of lawanda mixed question of law and fadn this sense, a fact
may well be what a judge, for the purpose of resolving a panticake,
will accept as such — or will accept as something that ameate legislator
(or, in the case of Proposition 22, a reasonable voter) could asceptia
As an additional word on terminology: On one side of the marriage
iIssue are those who want marriage legally redefined to “the uniamyof
two persons,” with the law treating the parties’ gender akewant to the
meaning of marriage — hengenderless marriageOn the other side are
those who want to preserve “the union of a man and a woman” as a core
meaning of the marriage institution — hent@n/woman marriageWe do
not use the termsame-sex marriage, homosexual marriaggay
marriagebecause they are misleading, in two related ways. Firsherew
in the world is marriage defined legally, socially, or otherveis¢he union
of two persons of the same sex. It is defined either as the unamy dfvo
persons, as in Massachusetts (at least legally), or as theafra man and
a woman, as in the other 49 states (both legally and socialgpn§,
when people confront the marriage issue sidn@e-sex marriageerm and
the others like it get those people thinking of a new, diffeiamd separate
marriage arrangement or institution that will co-exist whik old
man/woman marriage institution. But once the judiciary or latyist
adopts “the union of any two persons” as the legal definition of civil

marriage, that becomes theledefinitional basis for thenly law-



sanctioned marriage any couple can enter, whether same-sex or
man/woman. Thus, as will become even more clear latergadlyle
sanctioned genderless marriage (the not-misleading term forsvbaing
proposed), rather than peacefully co-existing with the old man/woman
marriage institution, actually displaces and replaces it.
Il.
THE BROAD DESCRIPTION OF CONTEMPORARY CALIFORNIA MARRIAGE
|SFACTUALLY SOUND, WHILE THE NARROW DESCRIPTION
ADVANCED BY GENDERLESS M ARRIAGE PROPONENTS

|SCLEARLY ERRONEOUS.

A. The broad description of contemporary California marriageis
factually sound.

Here is the broad description of contemporary marriage in Cabforni
and, indeed, across the Nation:

Marriage is a vital social institutioh.Like all social institutions,
marriage is constituted by a unique web of shared public meahiRgs.

important institutions, again including marriage, many of those mgani

% See, e..gWilliams v. North Caroling1942) 317 U.S. 287, 303 (1942)
(“[T]he marriage relation [is] an institution more basic in oilization
than any other.”)Goodridge v. Dep’t of Pub. Heal{iMass. 2003) 798
N.E.2d 941, 948 (“Marriage is a vital social institution.”).

* SeePeter A. Hall and Rosemary C.R. TaylBaglitical Science and the
Three New Instituitonalisn{4996) 44 BLITICAL STUDIES 936, 947-49;
Monte Neil StewartiGenderless Marriage, Institutional Realities, and
Judicial Elision(2006) 1 Duke J. @ONST. L. & PuB. PoL’Y 1, 8-9,
available at
http://www.manwomanmarriage.org/jrm/pdf/Duke_Journal_Artpxé
[hereinafter Stewarfudicial Elisior].
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rise to the level of nornts.Consequently, important social institutions
affect individuals profoundly; institutional meanings teach, form, and
transform individuals, providing identities, purposes, practiaes, a

; 6
projects:

Those meanings, as the constituent stuff of social institutioms, a

therefore the source of the institutions’ respective social goadd.it is
those social goods that led to the institution’s evolvement andahahge

to give reason for its perpetuation.

> Clayton provides a standard definitionimstitution: “An organized

system of social relationships (roles, positiomamg that is pervasively
implemented in the society and that serves certain basic netas of
society.” RCHARD R. QLAYTON, THE FAMILY , MARRIAGE, AND SOCIAL
CHANGE (1979) 22 (2d ed.) (emphasis added). And from Nee and Ingram:
"An institution is aweb of interrelated normsformal and informal—
governing social relationships.” Victor Nee & Paul Ingr&ambeddedness
and Beyond: Institutions, Exchange, and Social StructnréHe NEw
INSTITUTIONALISM IN SOCIOLOGY (1998) 19, 19 (Mary C. Brinton & Victor
Nee eds.) (emphasis in original). And from William M. Suh:
“Institutions . . . are normative patterns that define purposepractices,
patterns embedded in and sanctioned by customs and law.” William M.
Sullivan, Institutions as the Infrastructure of Democragy NEw
COMMUNITARIAN THINKING: PERSONS VIRTUES, INSTITUTIONS, AND
COMMUNITIES (1995) 175 (Amitai Etzioni ed.). For an “omnibus
conception of institutions,” see WIGNARD SCOTT, INSTITUTIONS AND
ORGANIZATIONS (1991) 48-58 (¥ ed.).

¢ SeeSCOoTT, supranote 5, at 54-58; ELEN REECE, DIVORCING
RESPONSIBLY (2003) 185; MRY DOUGLAS, HOW INSTITUTIONS THINK
(1986) 108; Stewardudicial Elision, supranote 4, at 9-10see also
Sullivan,supranote 5, at 175.

7 See Monte Neil StewarEliding in Washington and Californi€2007) 42
GONzAGA L. REv. 501, 503 & n.9.See alsdtewart Judicial Elision,
supranote 4, at 8-10.
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Across time and cultures, a core meaning constitutive of the
marriage institution has nearly always been “the union of a man and a
woman.”® This core man/woman meaning is powerful and even
indispensable for the marriage institution’s production of at Eagif its
valuable social goods.The man/woman marriage institution is:

1. Society’s best and probably only effective means to make real the
right of a child to know and be brought up by his or her biological
parents (with exceptions justified only in the best interests of the
child, not those of any adufty.

2. The most effective means humankind has developed to maximize t
private welfare provided to children conceived by passionate,

heterosexual coupling (with “private welfare” meaning not jnet t

® E.g.,W. BRADFORDWILCOX ET AL., WHY MARRIAGE MATTERS,
SECONDEDITION: TWENTY-SIX CONCLUSIONS FROM THESOCIAL SCIENCES
(2005) 15.

° SeeStewartJudicial Elision supranote 4, at 16-20.

19 See, e.9.COMMISSION ONPARENTHOOD S FUTURE (ELIZABETH
MARQUARDT, PRINCIPAL INVESTIGATOR), THE REVOLUTION IN
PARENTHOOD: THE EMERGING GLOBAL CLASH BETWEENADULT RIGHTS
AND CHILDREN'SNEEDS (2006) 32 (“The legalization of same-sex
marriage, while sometimes seen as a small changeiaff¢ast a few
people, raises the startling prospect of fundamentally breakirggake
institution of marriage from any ties to biological parenthoo@vgilable
at http://www.marriagedebate.com/reg/pdf_secure.php?pdf=5; Margaret
Somerville,What About the Childrent DIVORCING MARRIAGE:
UNVEILING THE DANGERS INCANADA’ SNEW SOCIAL EXPERIMENT (2005)
67 (Daniel Cere & Douglas Farrow eds.) [hereinaftetORCING
MARRIAGE].

12



basic requirements like food and shelter but also education, play,
work, discipline, love, and resped).

3. The indispensable foundation for that child-rearing mode — that is,
married mother/father child-rearing — that correlates (in visays
subject to reasonable dispute) with the optimal outcomes deemed
crucial for a child’s — and therefore society’s — well-beifig.

4. Society’s primary and most effective means of bridging tHe-ma

female divide®®

1 SeeStewartJudicial Elision, supranote 4, at 17—18; Monte Neil
Stewart Judicial Redefinition of Marriagé2004) 21 @N. J. lAM. L. 11,
41-99,available athttp://manwomanmarriage.org/jrm/pdf/jrm.pdf
[hereinafter StewarRedefinitior.
12 putting aside for the moment the scientific adequacy of studie
regarding the mother/lesbian partner child-rearing mode, it is now
uncontroversial that the married mother/father child-reariadem
significantly correlates with the optimal outcomes deemed drigcia
child’'s—and therefore society’s—well-bein.g., THE WITHERSPOON
INSTITUTE, MARRIAGE AND THE PUBLIC GOOD: TEN PRINCIPLES (2006)
21-43,available at
http://www.princetonprinciples.org/files/Marriage%20and%20the%20Publi
c%20Good.pdfsee alsoNiLcOX, ET AL., supranote 8, at 12—32.
Regarding the scientific (as opposed to political) adequastyidies
that attempt to compare the outcomes of the mother/lesbian pantlaer
rearing mode with the optimal outcomes of the married mothen/fathe
mode, see Monte Neil Stewakarriage Facts and Critical Moralityd5-
44, available at
http://marriagelawfoundation.org/mlf/publications/Facts.pdf [heréanaf
Stewart,Long Versioify a shorter version of which publishes in October
2007 as Monte Neil Stewaiarriage Facts(2007) 31 HRv. J.L. & RUB.
PoL’Y xx (forthcoming October 2007).
13 See, e.gDAVID BLANKENHORN, THE FUTURE OFMARRIAGE (2007) 93
(“More than any other human relationship, marriage bridges thelsexua
divide in the human species.”)PONCIL ON FAMILY LAW (DANIEL CERE,
PRINCIPAL INVESTIGATOR), THE FUTURE OFFAMILY LAW: LAW AND THE

13



5. Society’s only means of conferring the identity and status of, and
transforming a male into, husband/father, and a female into
wife/mothert statuses and identities particularly beneficial to
society™®

6. Social and official endorsement of that form of adult intimacy —
married heterosexual intercourse — that society may rationally value
above all other such form$.

Those are not all the social goods produced by the marriage
institution, but for purposes of adjudicating the marriage issue teaha
relevant ones. They are relevant exactly because they acthegopods
produced materially and even uniquely by the man/womeaningand
that must therefore disappear when thatiningis de-institutionalized.

In contemporary America, the man/woman meaningioabeen
deinstitutionalized by broad social trends anywhere, and only
Massachusetts has a legal mandate designed to perform khatTiae

union of a man and a woman” continues as a widely shared, public, and

MARRIAGE CRISIS INNORTH AMERICA (2005) 12-13available at
http://www.marriagedebate.com/pdf/future_of family law.pdf.

14 SeeF.C. DeCosteTheHalpernTransformation: Same-Sex Marriage,
Civil Society, and the Limits of Liberal Lg2003) 41 ABERTA L. REV.
619, 625-27 [hereinafter DeCostegansformatiof

1> See, e.g.DAVID POPENOE LIFE WITHOUT FATHER (1996) 139-88; fiE
WITHERSPOONINSTITUTE, supranote 12, at 21-38.

18 StewartRedefinition supranote 11, at 52-57; Maggie GallaghBges
Sex Make Babies? Marriage, Same-Sex Marriage and Legal Justifications
for the Regulation of Intimacy in a PdsawrenceWorld (2004) 23
QUINNIPIAC L. ReV. 447 [hereinafter Gallagheboes Sex Make Babies

14



core meaning constitutive of the marriage institution acroffo@ea and

the Nation. That is not to say that the man/woman meaningvsrsally
shared; an alternate view of marriage (the narrow descrigtiaripse

personal relationship model) makes that meaning quite dispensadble, a

that model’'s description of what marriage new- after a process of

evolution — is not inaccurate in some American communities or iropsrt

of that world created by Hollywood. But its description is inaccurate
beyond those particular spheres, exactly because the man/woman meaning
continues fully institutionalized as a widely shared public meargcnusa

every state and therefore across the Nation.

With its power to suppress social meanings, however, the law ca
radically change and even deinstitutionalize man/woman marfiagke
consequence of such deinstitutionalization must necessarily be |b%s of t
institution’s social goods. Further, genderless marriageadiaally
different institution than man/woman marriage. (This does nohhada

course, that there is no overlap in formative instruction betiveetwo

17 SeeMonte Neil StewartEliding in Washington and Californi¢2007)
42 GoNz. L. Rev. 501, 532-35available at
http://manwomanmarriage.org/jrm/pdf/Eliding_in_ WA and_CA.pdf
[hereinafter Stewar¥Vashington and CalifornjaMonte Neil Stewart,
Eliding in New YorK2006) 1 iKE J. GONST. L. & PuB. PoL’'y 221, 235-
37,available at
http://www.manwomanmarriage.org/jrm/pdf/ElidingInNewY ork. pdf
[hereinafter Stewartyew York see also infranotes 73-80 and
accompanying text.

8 SeeStewartJudicial Elision, supranote 4, at 11-13.
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possible marriage institutions; the significance is in therdemce.) This
significant divergence is seen in the nature of the two institutions
respective social goods (in the case of genderless marriaggronlised,
not yet delivered}? Nor should this divergence be surprising:
fundamentally different meanings, when magnified by institutional powe
and influence, do not produce the same social identities, aspirations,
projects, or ways of behaving, and hence the same social Jo@igo use
popular contemporary terminology, the man/woman marriage institution
will socially construct a people and hence a society different tinem
people and society socially constructed by the genderless marriage
institution?* It could not be otherwise because the genderless marriage
institution is radically different in what it aims for and in witaeache$?

To say that the result will be otherwise is to say that theroeanings
constitutive of powerful social institutions do not matter in the &iiom

and transformation of individuals, and no rational and informed observer

% |d. at 20-24.

29 |d. at 20-21.

?l SeeDOUGLAS, supra note 6, at 108 (“First the people are tempted out of
their niches by new possibilities of exercising or evading conirben
they make new kinds of institutions, and the institutions make alegld,
and the label makes new kinds of people.”); Hall & Taydopranote 4, at
948 (“Here, one can see the influence of social constructivism orethe
institutionalism in sociology. ... [l]nstitutions do not simply affdot t
strategic calculations of individuals ... but also their most hasiferences
and very identity. The self-images and identities of sociaraetre said to
be constituted from the institutional forms, images and signsged\by
social life.”); see alsdStewartNew York, supraote 17, at 240.

2 SeeStewart,New York, supraote 17, at 240.
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says thaf® Indeed, the observers of marriage who are both rigorous and
well-informed regarding the realities of social institutions amifly
acknowledge the magnitude of the differences between the twdlgossi
institutions of marriage, and this is so regardless of the adaseown
sexual, political, or theoretical orientation or preferefice.

Although the contemporary social institution of marriage in America
has evolved in important ways over the centuries and undoubtedly now
includes the ideal of “a partnership of equals with equal rights,hake
mutually joined to form a new family unit, founded upon shared intimacy
and mutual financial and emotional suppdrtgnduring aspects of the
institution go far beyond that limited and limiting description of
transformative meanings, and those enduring aspects are grounied in t
man/woman meaning:

Conjugal marriage [i.e., man/woman marriage] has
several characteristics. First, it is inherently norneativ
Conjugal marriage cannot celebrate an infinite array of sexual
or intimate choices as equally desirable or valid. Instead, its
very purpose lies in channeling the erotic and interpersonal
impulses between men and women in a particular direction:
one in which men and women commit to each other and to
the children that their sexual unions commonly (and even at
times unexpectedly) produce.

As an institution, conjugal marriage addresses the
social problem that men and women are sexually attracted to

>3 See idat 240-41.

>4 A long but still only partial list of citations is found ae®art,Long
Version, supranote 12, at 15 n.43.

> Hernandez v. Roblg.Y. App. Div. 2005) 805 N.Y.S.2d 354, 381
(Saxe, J., dissenting).
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each other and that, without any outside guidance or social
norms, these intense attractions can cause immense personal
and social damage. . . . [Man/woman marriage] provides an
evolving form of life that helps men and women negotiate the
sex divide, forge an intimate community of life, and provide a
stable social setting for their children. . . .

Another characteristic of conjugal marriage is that it is
fundamentally child-centered, focused beyond the couple
towards the next generation. Not every married couple has or
wants children. But at its core marriage has always had
something to do with societies’ recognition of the
fundamental importance of the sexual ecology of human life:
humanity is male and female, men and woman often have
sex, babies often result, and those babies, on average, seem to
do better when their mother and father cooperate in their care.
Conjugal marriage attempts to sustain enduring bonds
between women and men in order to give a baby its mother
and father, to bond them to one another and to the Baby.

Regarding this last-mentioned marriage fact — the institutzedl
objective and practice of bonding a man and a woman and the children that
their sexual relation produces —, one judge said:

The institution of marriage provides the important legal and
normative link between heterosexual intercourse and
procreation on the one hand and family responsibilities on the
other. The partners in a marriage are expected to engage in
exclusive sexual relations, with children the probable result
and paternity presumed. . . . Whereas the relationship
between mother and child is demonstratively and predictably
created and recognizable through the biological process of

%® CouNciL ONFAMILY LAW, supranote 13, at 12-13. For further
descriptions of the meanings and purposes inhering in contemporary
man/woman marriage — meanings beyond those few comprisingoee cl
personal relationship model —see, e.g.GallagherDoes Sex Make
Babies? supranote 16, at 451-71; Maggie Gallaghétog) Will Gay
Marriage Weaken Marriage as a Social Institution: A Reply to Andrew
Koppelman(2004) 2 U. $. THOMAS L. J. 33, 35-65; Stewardudicial
Elision, supranote 4, at 16—20; and StewdRgdefinition, supraote 11, at
41-57.
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pregnancy and childbirth, there is no corresponding process
for creating a relationship between father and child.

Similarly, aside from an act of heterosexual intercourse nine
months prior to childbirth, there is no process for creating a
relationship between a man and a woman as the parents of a
particular child. The institution of marriage fills this void by
formally binding the husband-father to his wife and child, and
imposing on him the responsibilities of fatherhood. ... The
alternative, a society without the institution of marriage, in
which heterosexual intercourse, procreation, and child care
are largely disconnected processes, would be chdotic.

Or, as Maggie Gallagher has cogently observed:

Or, in

[T]he justification for legal preferences for marriage for
couples attracted to the opposite sex rests on three [factual]
assertions: sex makes babies; society needs babies; and
children need mothers and fathers. Marriage is about uniting
these three dimensions of human social life: creating the
conditions under which sex between men and women can
make babies safely, in which the fundamental interests of
children in the care and protection of their own mother and
father will be protected, and so that women receive the
protections they need to compensate for the high and
genderedi(e., nonreciprocal) costs of childbeariffy.

David Blankenhorn’s words:

In all or nearly all human societies, marriage is
socially approved sexual intercourse between a man and a
woman, conceived both as a personal relationship and as an
institution, primarily such that any children resulting from the
union are — and are understood by the society to be —
emotionally, morally, practically, and legally affiliated with
both of the parents.

That's what marriage is. It's a way of living rooted in
the fundamental physiological and biochemical adaptations of
our species, as developed over the course of our long
prehistory. . .. Itis constantly evolving, reflecting the

" Goodridge v. Dep'’t of Pub. Health Mag8003) 798 N.E.2d 941, 995-
96 (Cordy, J., dissenting).
8 GallagherDoes Sex Make Babiesipranote 16, at 451.
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complexity and diversity of human cultures. It also reflects

one idea that does not change: For every child, a matiter

a father??

None of this is to assert that an institutionalized purpose is to
mandate procreation; rather, it is to ameliorate the consecuehce
heterosexual coupling. The marriage institution in important patseas
a response to two essential realities of man/woman intercousse:
procreative power and its passion. And that institutional response’s
purpose is understood as the provision of adequate private welfare to
children. Man/woman intercourse, as an act of compelling passam of
leading to childbearing, has important implications for soci€gcietal
interests are corroded when childbearing occurs in a setting ofjunatee
private welfare and are advanced when it occurs in a settageguate
private welfare. Passion-based procreation militates aghmstter and is
conducive of the former. That is because passion, not rationadyyvell
dictate the terms of the encounter. While rationality considers
consequences nine months hence and thereafter, passion does not, to
society’s detriment. Thus, this is understood to be a fundamental and
originating purpose of marriage: to confine heterosexual passion to a
setting, a social institution actually, that will assure hwlargest practical
extent, that procreative passion’s consequences (children) begin and

continue life with adequate private welfare. Although the immedia

29 BLANKENHORN, supranote 13, at 91 (emphasis in original).
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objects of the protective aspects of this private welfare purgnesthe child
and the often vulnerable mother, society itself is rationally as¢he
ultimate beneficiary?

Because the contemporary man/woman marriage institution
advances, albeit imperfectly, this private welfare purposayrens of
millions in this Nation continue to enjoy the significant incremental
increase in child and adult happiness, health, and productivity assbciat
with that institution, something that social science has measunce stated
in conclusions that are by now rather uncontroversial.

A society can have, at any given time, oohesocial institution
denominatednarriage®* That is because a society, as a simple matter of
reality, cannot, at one and the same time, have as shared;awgtutive
meanings of the marriage institutiboth “the union of a man and a
woman”and “the union of any two persons.” The one meaning necessarily
displaces the other. Hence, every society must choose eitle¢aitothe

man/woman marriage institution or, by force of law, to supptesdi put

30 SeeStewartRedefinition, supraote 11, at 44-46ee alsdMorrison v.
Sadler(Ind. App. 2005) 821 N.E.2d 15, 30-31.

31 Se@WILCOX ET AL., supranote 8.

%2 stewartJudicial Elision supranote 4, at 24 (“Given the role of
language and meaning in constituting and sustaining institutions, two
‘coexisting’ social institutions known society-widerasrriageamount to a
factual impossibility.”).
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in its place the radically different genderless marriagétiisin.>* It must
be remembered that when public meanings and norms are insufficientl
shared the social institution constituted by those meanings and norms
disappears — as do the social goods uniquely and previously provided by
that institution. When the disappearing social institution is ageriwhat
Is left is a motley crew of lifestyles, and a lifestydda an institution what
a plain sheet of paper is to a $1,000 bill. And this analogy is aptibe
money is one of our most important social institutiths.

Another salient social institutional reality is this: man/woman
marriage is a pre-political institution, while genderlessriage must of
necessity be a post-political, law-constructed, and hence fragile

institution® Joseph Raz captures the reality well and accurately when he

%3 For completeness, we need to say that a society really basiptions:
man/woman marriage, genderless marriage, or no normativeagear
institution at all. SeeStewart,Washington and California, supreote 17, at
510.

3 DHNR. SARLE, THE CONSTRUCTION OFSOCIAL REALITY (1995) 32:
[W]e can say, for example, in order that the concept “money” apply
to the stuff in my pocket, it has to be the sort of thing that people
think is money. If everybody stops believing it is money, it ceases
to function as money, and eventually ceases to be money. . .. [l]n
order that a type of thing should satisfy the definition, in order that
it should fall under the concept of money, it must be believed to be,
or used as, or regarded as, etc., satisfying the definitionAnd
what goes for money goes for elections, private property, wars,
voting, promises, marriages, buying and selling, politicatef
and so on.

% Seana Sugru&oft Despotism and Same-Sex MarridgelHE

MEANING OFMARRIAGE: FAMILY , STATE, MARKET, AND MORALS (2006)

172, 180-81, 186-91 (Robert P. George & Jean B. Elshtain eds.).
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observes that the law’s role relative to man/woman maraadeother pre-
political institutions is “to give them formal recognition, briegal and
administrative arrangements into line with them, facilitagr use by
members of the community who wish to do so, and encourage the
transmission of belief in their value to future generatiéhsThus, when a
same-sex couple successfully asserts a “right to marry,” tleayegessarily
imposing on the stateot a correlative duty to allow them into the existing
man/woman marriage institution — which the law is impotent t&' do,
although it is sufficiently potent to de-institutionalize man/woman
marriagé® — buta correlative duty to construct and maintain in all its
fragility the radically different genderless marriage ingiin, in which
every couple who claims to be married (whether same-sex or w@afy
must participate if the couple’s claim is to have legitim3cy.

Although it interacts with other vital social institutions such as
private property, the law, and religion, contemporary Californiaiege is
not a creation of any of them. This point is important, but we deifier
analysis of it° until after setting forth the narrow description of marriage

advanced by genderless marriage proponents.

% Raz, supranote 24, at 161seeDeCosteTransformation, supraote

14, at 635.

37 SeeStewartRedefinition supranote 11, at 84—-85.

% SeeStewart Judicial Elision supranote 4, at 11-13, 36-37.
% Seeidat 52 n.137.

%0 See infraSection IV.C.
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B. The narrow description of marriage advanced by genderlss
marriage proponents is clearly erroneous.

Here is a fair summary of the factual essence of the arguore
genderless marriage: Same-sex couples are just as capatda/a®man
couples of forming and participating in loving, caring, committed,
enduring, and intimate relationships and therefore of successfudiyrant
into and continuing in marriage. Same-sex couples are likegisaly
capable of being good parents. Moreover, committed same-sex couples —
and the children they are raising — need, just as much as do theaadults
children now privileged by marriage, the many psychological, legal,
economic, and wider social benefits that marriage provides iscougty .

But note that embedded in this factual argument is this viewhat w
marriage is as a matter of fact: For all couples, ssemeand man/woman,
“it is the exclusive and permanent commitment of the marpageers to
one another ... that is the sine qua non of civil marridyeOr stated in
slightly different words, for all couples, “[m]arriage assiunderstood
today, is . . . a partnership of two loving equals who choose to itomm
themselves to each other . .**."Thus, in the narrow description, marriage

Is portrayed as — armhly as— the “exclusive commitment of two

*1 Goodridge v. Dep't of Pub. Heal(iMass. 2003) 798 N.E.2d 941, 961.
%2 Hernandez v. Roblgdl.Y. Sup. Ct. 2005) 794 N.Y.S.2d 579, 668v'd
7 N.Y.3d 338 (N.Y. 2006).
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individuals to each other [which] nurtures love and mutual suppatt™ . .

as “a unique expression of a private bond and profound love between a

#4 and as a very public celebration of their commitment. “Civil

couple,
marriage is at once a deeply personal commitment to another humgn be
and a highly public celebration of the ideals of mutuality, companionship,
intimacy, fidelity, and family.*

In the narrow description, this blend of personal commitment and
public celebration is not just the essence but the totality of modern
marriage:

Marriage is, without dispute, one of the most significant

forms of personal relationships. . . . Through the institution

of marriage, individuals can publicly express their love and

commitment to each other. Through this institution, society

publicly recognizes expressions of love and commitment

between individuals, granting them respect and legitimacy as

a couple. This public recognition and sanction of marital

relationships reflect society’s approbation of the personal

hopes, desires and aspirations that underlie loving, committed

conjugal relationship®
Thus, under the narrow description, it is possible to assertdiitatél
reflection upon the functions and purposes that society associataswvith

marriage and the individual needs and goods that it promotes” point to

43 Goodridge v. Dep't of Pub. Heal(iMass. 2003) 798 N.E.2d 941, 948.
* Brief for Plaintiffs-Appellantsternandez v. Roblgdl.Y. 2006)7

N.Y.3d 338(No. 86) at 21.

% Goodridge v. Dep't of Pub. Heal(iMass. 2003) 798 N.E.2d 941, 954.
*® Halpern v. Toronto (City)[2003] 65 O.R.3d 161, 225 D.L.R. (4th) 529
at fx (Ont. C.A)).
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these — ando more “love and friendship, security for adults and their
children, economic protection, and public affirmation of commitmént.”

The narrow description also portrays civil marriage as soldga
construct; it is seen as a creature of fAwhich gives it efficacy and
influence in our society. “[M]arriage draws its strength friv@ nature of
the civil marriage contract itself and the recognition of teatract by the
State.”® The narrow description also asserts that, to a very greattext
religion is the source of the man/woman limitation in our society’s
marriage laws; the narrow description portrays as religiousnty the
arguments advanced in support of that legal liritdbut also the very meaning
of man/woman marriage itself. Thus, that law-sanctiomeitiaition of
marriage to the union of a man and a woman “stems, in subbpantj from
... animosity that is rooted in moral and religimbjections® and from the
intent both “to impose religious and moral restrits on the state-regulated
civil institution of marriage . . . [and] to imposeaigious sensibilities or

religiously-based moral codes on others’ most ittiintife decisions™

47 LINDA C. MCCLAIN, THE PLACE OF FAMILIES: FOSTERINGCAPACITY,

EQUALITY, AND RESPONSIBILITY(2006) 6.

% Hernandez v. Stat@\.Y. App. Div. 2005) 805 N.Y.S.2d 354, 377
(Saxe, J., dissenting) (“Civil marriage is an institutiopated by the state .
49 Andersen v. King CountyVash. 2006) 138 P.3d 963, 1018 (Fairhurst,
J., dissenting).

% Andersen v. King CounfyVash. 2006) 138 P.3d 963, 1032 (Bridge, J.,
dissenting).

L 1d. at 1034.
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Moreover, that law-sanctioned limitation “refleateligiousviewpoint [but]
religiousdoctrine should not govern state regulationidf marriage.*> On
this view of the “facts” of the matter, genderlessriage proponents argue that,
although religious marriages certainly may contitmueonform to whatever
doctrines the sponsoring religions proclaim, endrriage must be untainted by
the religiously based man/woman limitation becaus®il marriage regime so
tainted “reflects an impermissible State religiesgblishment™

Finally, the narrow description allows fieo motivation forany
opposition to genderless marriagber thana continuation of the historic social
animus towards gay men and lesbf#n&ecause of the absence, in the narrow
description, of any rational, non-religious justiiion for excluding same-sex
couples from marriage, that exclusion is asseat&@tas a matter of fact, the

present fruit of that same (still pervasive ankigtiverful) animus?

2 1d. at 1035 (emphasis in original).

>3 Andersen v. King CounfVash. 2006) 138 P.3d 963, 1027-28 (Bridge, J.,
dissenting).

>4 SeeBarbara J. CoxAre Same-Sex Marriage Statutes the New Anti-Gay
Initiativesq1996) 2 MT'L. J.OF SEX. ORIENT. L. 194,available at
http://www.ibiblio.org/gaylaw/issue4/cox3.html.

> See, e.gGoodridge v. Dep't of Pub. Heal{iMass. 2003) 798 N.E.2d
941, 968; M. Isabel Medin&f Constitutional Amendments, Human Rights
and Same-Sex Marriagéa004) 64 |a. L. Rev. 459.
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The genderless marriage proponents’ narrow description is premised
on the “close personal relationship” model or theory of marriagehis
analytical approach

focuses primarily on the nature of relationships between two

people (or what is called “dyadic” relationships). For close

relationship theorists, marriage becomes a subcategory of this

core concept; marriage is simply one kind of close personal

relationship. The structures of the discipline tend to strip

marriage of the features that reflect its status and impoeta

as a social institutior.

Consequently, “marriage is seen primarily as a private oalstip between

two people, the primary purpose of which is to satisfy the adults nieo e

it. Marriage is about the couple. If children arise fromuhi@n, that may

be nice, but marriage and children are not really connecte86me

scholars believe that we are in fact moving from “a rage culture to a

culture that celebrates ‘pure relationship, With that term being

understood as a relationship “that has been stripped of any goal beyond the
intrinsic emotional, psychological, or sexual satisfaction which the

relationship currently brings to the [two adult] individuals involv&Y.”

Under this model, marriage’s social goods are “love and friendship,

®  SeeStewartWashington and California, suprote 17, at 508—09,

527-31.
>’ COUNCIL ONFAMILY LAW, supranote 13, at 14.

%8 d.
* d. at 15.
0 d.
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security for adults and their children, economic protection, and public
affirmation of commitment®*

This is certain: The man/woman marriage proponents’ broad
description encompasses a wide range of marriage-producedgumial
the genderless marriage proponents’ much more narrow description, far
fewer. And the same holds true relative to marriage’s purppssgices,
formative powers, and interactions with other social institutidghs:broad
description encompasses much, while the narrow description excludes
much. Hence, the fairness and accuracy of the “broad description” and
“narrow description” labels. And equally certain is this: Thafwaman
marriage proponents’ broad descriptemcompasses most but not all of
what the narrow description, or close personal relationship model,
describes.It encompasses, for example, the social goods of “love and
friendship, security for adults and their children, economic protectiuh,
public affirmation of commitmen® and the ideal of “a partnership of
equals with equal rights, who have mutually joined to form a newyfam
unit, founded upon shared intimacy and mutual financial and emotional
support.®® As seen above, however, the broad description encompasses

much more; the institutionalized man/woman meaning is seen asuhze

®L McCLAIN, supranote 47, at 6.

°z .
% Hernandez v. Roblg.Y. App. Div. 2005) 805 N.Y.S.2d 354, 381
(Saxe, J., dissenting).
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of additionalsocial goods, including provision of the most effective (or
only) means of supporting a child’s right to know and be reared by his or
her mother and father (with exceptions only in the best interedts of t
child, not any adult), of maximizing the private welfare providethe
children conceived by heterosexual intercourse, of sustaining the optimal
child-rearing mode (married mother/father), of bridging théeffemale
divide, and of furnishing the status and identitho$bandor wife.
Acceptance of the broad description requires rejection of twensali
aspects of the close personal relationship model of marriagd, iFi
requires rejection of the notion that as a matter of fact aggriisonly, is
no more than what that narrow model describes. In the marriage debate,
genderless marriage proponents rarely if ever expressly own tha nbti
“no more than,” but the notion &waysimplicit in their arguments. (This
phenomenon of an always implicit “no more than” notion is important and

has been substantiated and examined in detail else#heBecond, the

% The examination and substantiation appear at Stelveang, Version
supranote 12, at 35-44. This phenomenon of an always implicit “no more
than” notion is important and merits close examination for two reasons
First, the notion itself goes to the heart of the factualithefrtarrow and
broad descriptions; if the “no more than” notion is factually aceurat
must follow that what the broad description depicts beyond the narrow
description’s depiction is false as a matter of fact. Omther hand, if the
“no more than” notion is erroneous as a matter of fact, thatwooid be
established exactly by validation of the broad descriptiadttional
depictions. Second, if — as is demonstrated elsewitere; an aspect of
the phenomenon is that the “no more than” notion is always or nearly
always implicit and therefore not expressly stated defended, that aspect
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broad description also requires rejection of the notion that children —
generativity, procreation, child-bearing, and child-rearing — aréthet
sine qua non of civil marriag€’and that “marriage and children are not
really connected® That rejection is required because, as seen above, the
broad description of marriage reveals marriage as primadhyl@-
protective and child-centered institution, with most of the institusion’
social goods pertaining to the quality of child-rearing. At threestme,
the narrow description, or close personal relationship model, depicts a
adult-centered arrangement. That adult-centered feature cannot be
gainsaid; a genderless marriage proponent, Johns Hopkivesr tiyis
Andrew Cherlin, traces the history of that modetas intimate partnership
entered into for its own sake, which lasts onlipag as both partners are

satisfied with the rewards (mostly intimacy ancelothat they get from &7 —

and reports both how the “pure relationship istieot. . . to the desire to raise

Is also important. It is important because it constitutes pr@bavidence,

it seems to us, about how defensible the “no more than” notion really is
% Goodridge v. Dep't of Pub. Heal{Mass. 2003), 798 N.E.2d 941, 961
(“While it is certainly true that many, perhaps most, marrmgptes have
children together (assisted or unassisted), it is the exclast/@ermanent
commitment of the marriage partners to one another, not the bggtti
children, that is the sine qua non of civil marriage.”).

®  CouNciL ONFAMILY LAW, supranote 13, at 14.

7 Andrew J. CherliriThe Deinstitutionalization of American Marria¢2004)
66 J. MARRIAGE & FAM. 848, 853.
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children®® and how scholarly “attempts to incorporate chiidrgo the pure
relationship are unconvincin§?”

The following paragraphs demonstrate that, reddovmarriage across
this State and across this Nation, the broad giseris defensible and
accurate, while the narrow description is neither.

Genderless marriage proponents — in this litigation and everywhere
else — either agree with or are silent regarding a number ofstaddings
regarding man/woman marriage that emerge from socialcei@nd social
institutional studies. In the briefs, opinions, and scholarly pebese
genderless marriage proponents engage the marriage facts, smotoe
find any denial that marriage is a vital social institutibthat marriage,
like all social institutions, is constituted by widely shared sau&anings;
that these often normative institutionalized meanings teach, &,
transform individuals, providing identities, purposes, practiaes, a
projects; and that, in this way, these meanings provide valuadibd s

goods. Likewise, one does not find in those sources any deniadhzds

°% d,

% 1d.at 858.

© The judges who have either mandated genderless marriageldrif
they had enough votes uniformly acknowledge this reality. Stewart,
Redefinition, supraote 11, at 75; Stewaftiew York, supraote 17, at
231; StewartWashington and California, supraote 17, at 517. In making
his case for genderless marriage, Ronald Dworkin acknowleddgjés:
institution of marriage is unique; it is a distinct mode of asdmei and
commitment that carries centuries and volumes of social andnaers
meaning.” RONALD DWORKIN, ISDEMOCRACY POSSIBLEHERE? (2006)
86.
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time and cultures, a core meaning constitutive of the marimegjeution
has nearly always been and still is “the union of a man and a worhem.”
Is there a denidhat the social institution premised on and constituted by
that meaning promotes a number of social goods (beyond those provided by
marriage as described in the close personal relationship modeinpey
to a child’s right to know and be brought up by his or her biological
parents; provision of private welfare to children conceived by heteuas
intercourse; a bridge over the male-female divide; and the tiylemil
status ohusbandor wife. Consequently, there is also no express denial of
a significant divergence in the nature of the two possible ngarria
institutions’ social good&: Thus, genderless marriage proponents — in this
litigation and everywhere else — leave uncontested nearly &ethsocial
institutional realities undergirding the social institutionaluangnt for
man/woman marriage and expressly accept the most fundamentdiaine, t
marriage is a vital social institutidf.

Genderless marriage proponents — in this litigation and everywhere
else — are also silent regarding other types of evidence suppurthe
broad description. Those include recent, sophisticated demographesstudi
and other forms of analysis showing the predominating nature of the

institutionalized man/woman meaning across the United Statesse

1 That divergence is examined in some depth in Stewaticial Elision,
supranote 4, at 20-24.
2 See supranote 70.
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demographic studies have been addressed elsewhere at somé &eryth
largely validate what was said earlier: In thst&and Nation, it is erroneous as
a matter of fact to assert that the close perselaionship model isow—

after a process of evolution a# that marriagés. Although such an assertion

IS notwrong in some American communities, it is wrongegelly speaking
across California and the Nation. nastate has the trend away from
man/woman marriage and towards the close perselafbnship model
achieved demographic dominarice.

Both recent political and marriage practices ardaéu proof that “the
union of a man and womabntinues as a strongbharedpublic meaning
among the complex of other meanings constitutive of the contemporar
institution. One such proof is the simple political fact thatyfstates and
the federal government, within just the past decade or so enaated
“defense of marriage” acts and/or constitutional amendments sxgyes
that shared meaning and declining to deviate from it in cadeseifn
genderless marriagés.That phenomenon is seen in California with
Proposition 22, enacted by a popular vote of more than 60%. It bears

repeating that these laws are very recent social expressairthe vestiges

8 SeeStewartLong Version, supraote 12, at 45-47; Stewart,
Washington and California, suprsote 17, at 532-34.

" See supraote 73.

> William C. DuncanMarriage Amendments and the Reader in Bad
Faith (2005) 7 [EA. COASTAL L. Rev. 234, 234-35 nn. 2 & 3 (collecting
citations to statutes and amendments defining marriage asithreof a
man and a woman).
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of “long-accepted assumptions that . . . have eroffed\id in the area of

marriage practices, there are these interrelated esaliti
[l]nstitutions are not worn out by continued use, but each use
of the institution is in a sense a renewal of that institution.
Cars and shirts wear out as we use them but constant use
renews and strengthens institutions such as marriagel]n . . [
terms of the continued collective intentionality of the users,
each use of the institution is a renewed expression of the
commitment of the users to the institutidn.

In 2004, more than 227,000 Californians (and nearly 24.5 million

Americans) made such an intentional renewed expression of their

commitment to the man/woman marriage institution by marrying and

thereby becoming a husband or a wWifeOver their lifetime, a substantial

majority Californians (and of Americans) choose to enter man/woma

® Hernandez v. Roblgdl.Y. App. 2005) 805 N.Y.S.2d 354, 381 (Saxe,

J., dissenting).

T SEARLE, supranote 33, at 57.

®  The number of people who married in the United States in 2004 was
4,558,000. Subtracting the people who married in Massachusetts (83,098),
the number would be 4,474,902RAY E. HAMILTON ET AL., CTRS FOR
DISEASECONTROL & PREVENTION, BIRTHS, MARRIAGES, DIVORCES AND
DEATHS. PROVISIONAL DATA FOR 2004 (June 28, 2005) B&ational Vital
Statistics Reports No. 21, at 1,&ailable at
http://www.cdc.gov/nchs/data/nvsr/nvsr53/nvsr53_21.pdf.
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marriage’’ and a substantial majority of births in California (and the United
States) are legitimaf®.

Although all this evidence supports the factual accuracy of the broad
description advanced by man/woman marriage proponents, neither that
evidence nor those proponents deny the presence in contemporary America
of a number of trends diminishing the force and influence of the
man/woman marriage institution.

Of course close relationship theorists are not operating in a
vacuum. Close relationship theory reflects real trends in
society that are making marriage less connected to isiclas
purposes as a social institution. For example, while marriage
remains a wealth-generating institution, other institutions of
society (such as the market and government) have taken over
large parts of the economic and social insurance functions
marriage once had. While marriage remains a socially
preferred context for sexual intercourse, the sexual revolution
(including the growth in social acceptance for couples living
together) has reduced the stigma for those who have sex
outside of marriage. While marriage continues to have
considerable connection to children in the public mind, large
increases in unmarried childbearing have increased social
acceptance of unwed parents and their children. In addition,
high rates of divorce and the personal longings for a soul

®  The National Marriage Project report for 2005 states, th@r

generation of 1995, assuming a continuation of then current maratge r
several demographers projected that 88 percent of women and 82 pércent
men would ever marry.” National Marriage Projelthe State of Our
Unions 20052005) at 16—17, http://marriage.rutgers.edu.
8 The births to married women in 2004 were 64.3 percent of tikbir
BRADY E. HAMILTON ET AL., CTRS. FORDISEASECONTROL &
PREVENTION, BIRTHS. PRELIMINARY DATA FOR 2004 (Dec. 29, 2005) 54
National Vital Statistics Reports No. 8, at 3.

For the key statistics (and a discussion of them) trigdkie strength of
the American marriage institution since 1970, SeeNMBENHORN, supra
note 13, at 217-22.
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mate are changing the way young people think about
marriage®

But the question of fact is “What is marriage?” -6t fWhat will it be in twenty
years?” or “Where do we guess current trends kirgtanarriage?” Regarding
the relevant question of fact, the evidence qtitagly supports the conclusion
that the man/woman meaning and hence the man/woraarage institution
have not been deinstitutionalized but continue puvia forming and
transforming individuals comprising the major pamtof our State’s and our
Nation’s population in ways productive of valuabfel even unique social
goods and in fulfilment of marriage’s “classic purps®s a social
institution.” Or, in short, the evidence quite strongly supports the factual
accuracy of the broad description of marriage advanced by man/woman
marriage proponents.

It is fair to say that the evidence advanced by genderlessagaurri
proponents in support of the factual accuracy of their narrow description
consists of robust (to say the least) descriptions of (1) chamgesrriage
(“the evolving marriage paradigm”); (2) references both tatisence of
government requirements relative to procreation by married coapkéto
the lack in a portion of all married couples of procreative conduct or
intentions; (3) bald assertions; and (4) a disguised argumentabf leg

irrelevancy. Evaluation of each of these four proofs suggestththat

8 CouNnciL oNFAMILY LAw, supranote 13, at 14-15.

82 1d. at 14.
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(singly or together) do not diminish the strength of the conclusioriiibat
evidence supports the factual accuracy of the broad description.

It is both fair and helpful to position the “evolving marriage”
response in the context of the present debate on “What is martiadge®”
features of that debate are particularly important. First, tittulgand
informed observers uniformly acknowledge that marriage is rniattia s
institution but rather one that has evolved over the centuriesumaer of
ways, some dramatf€. They further uniformly acknowledge that a number
of recent changes in society have facilitated the emergeribe ofose
personal relationship (whether formalized by a marriage or nat)as/ of
living embraced by a not insignificant minority of the general patparh
and that legal changes in the institution itself have rendereel pfausible
some arguments for the legal redefinition of marrfdg&econd, the notion
that something inherent (and static) in marriage precludesrisgginition

is nota part of the debaf8. Third, the notion that something inherent in the

8 E.g.,BLANKENHORN, supranote 13, at 91 (marriage “is constantly

evolving, reflecting the complexity and diversity of human culttyes
McCLAIN, supranote 47, at 21 (“The long history of the institution of
marriage offers an evolving, rather than a static, answiie question,
‘What is marriage for?)’(emphasis in original).

% E.g.,MCcCLAIN, supranote 47 at 22-23; @INCIL ON FAMILY LAW,
supranote 13, at 14-15; Nicholas Baldhe Debates About Same-Sex
Marriage in Canada and the United States: Controversy Over the
Evolution of a Fundamental Social Instituti@006) 20 BYU J. BB. L.
195, 201-09see alsdStewart Judicial Redefinition, supraote 4, at 86—-95.
8 StewartJudicial Elision, supranote 4, at 4see alsdMonte Neil
Stewart,Dworkin, Marriage, Meanings — and New Jerg2907) 4
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recent legal change®mpeldegal redefinition to genderless marriage is
not a part of the debate — at least for the large majority ohstr&iam
participant$® Fourth, the fundamental factual issue remains this: Is the
man/woman meaning still institutionalized in the sense tltantinues as a
widely shared public meaning of marriage and that consequently it sti
produces an array of valuable social goods?

Once the “evolving marriage” response is positioned in the context
of the “What is marriage?” debate, certain of the responssg&nesses
emerge. Preeminent is that the response’s recitation of tbatested
facts of institutional change is simply not helpful; those so rechiave no
good answer to the question “So whf?The vital question in the debate

Is the on-going institutionalized nature, or not, of the man/womamimg.

RUTGERSJ. L. & PuB. PoL’Y 271, 302 n.121available at
http://manwomanmarriage.org/jrm/pdf/Dworkin.pdf [hereinaftewsirt,
Dworkin)].

% The large majority of the participants in the marriage @etbamnot (or
do not publicly) embrace the radical social constructivist conclusias
there are no differences between men and women that matter (at shoul
matter) in the eyes of the law; that the prior legal changeminage

reflect and enshrine that first conclusion (rather than any number of
competing, alternative explanations for those prior changes)hahd t
therefore, there is no defensible basis under equality jurisprudence for
defining civil marriage as a man/woman relationship rather gha
person/person relationshigeeStewartRedefinition, supraote 11, at 86-
95.
87 The answer often implied and sometimes given expressly —atBec
the changes show that genderless marriage is inevitable” —ndbes
gualify as a good answer for several reasons set forth in $tdwudicial
Elision, supranote 4, at 65-69See generallBLANKENHORN, supranote
13, at 235-40, for a collection of examples of this “inevitably argurhe
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Recitation ofotherchanges in the marriage institution may lead one up to
that question but does nothing to answét iThat the no-fault divorce laws
of the 1970’s suppressed “permanence” as an institutionalized meaning,
with unforeseen and very painful personal and social consequences, may
well be true’® but that says nothing about the on-going institutionalized
status of the man/woman meaning. The same can be saidlafHagges
pertaining to gender equality in marriage, qualifications for ademarent
status, disparate treatment of illegitimate children, and ormand he

same can even be said, albeit more guardedly, of social chamtgesipg

to rates of unmarried cohabitation, out-of-wedlock births, and purstiieof
close personal relationship model; although those social changddladéfec
force of the man/woman marriage institution and move it clostre
deinstitutionalization precipice, mere recitation of those chatges not
answer “How much closer?” That is important because no responsible
observer is saying that man/woman marriage is already lovgarécipice’s

brink®® — although of course in Massachusetts it is unquestionably on that

8 gSeeidat 61-70.

8  See idat 62—63. On the correlation/causation debate relative to
enactment of no-fault divorce laws and the divorce revolution heee t
scholarly articles collected at Stewdrdng Version, supraote 12at 53 n.
185. On the ill-effects of the divorce revolution, see the sdigokaorks
collected aid.

% Stephanie Coontz of Evergreen State College assertsatriga in
America has been deinstitutionalized, that is, that no public ng=nin
(formerly) constitutive of the institution are now shared suffityenwtdely
to have institutional force. Exchange with Monte Neil Stewddrriage
Debates Conference, Williams Institute, University of Catifay Los
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brink because four judicial votes positioned it there. The “evglvin
marriage” response is unhelpful because it fails to engagelyittee

factual conclusion that, in contemporary California and America,
man/woman marriage remains institutionalized, with the manamom
meaning remaining a predominating shared public meaning prodottive
valuable social goods. Because of that failure to engagesspense

simply does not undermine the factual accuracy of the broad description of
marriage”

Genderless marriage proponents also advance the facts that
government requires of man/woman couples neither proof beforeagerri
of procreative capacity and intention nor actual procreation afteraga
and that a substantial minority of married couples do not bear children.
These facts, it is argued, show that the child-bearing and &alixg
features of the broad description of contemporary American maarage
either false or are of such minimal importance as to lds@arrow

description the much more factually accurate descrigfion.

Angeles (April 21-22, 2006k5ee alsBLANKENHORN, supranote 13, at
239. Not surprisingly, the across-the-spectrum criticism of Caontz’
“scholarship” is sharp indeedCompareAlan Wolfe, The Malleable
Estate: Is marriage more joyful than evélay 17, 2005) BATE,
http://slate.msn.com/id/2118816&¥ith BLANKENHORN, supranote 13, at
235-40.

°1 SeeStewartNew York, supraote 17, at 241-42, 247.

%2 See, e.gGoodridge v. Dep't of Pub. Heal{iMass. 2003) 798 N.E.2d
941, 961.
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These facts regarding governmental requirements and aotdct
relative to marital procreation are true — but not probative.y @ne not
probative because of three other and interrelated marriage¢Hattse
equally accurate. First, marriage is society’s mecharosm@gulate and
ameliorate the consequences of passionate and procreative heterosexual

kL.

intercourse (children); “the silly view of marriage as a mechanism
mandatingprocreation® is just that, silly. By normalizing and privileging
marriage as the situs for man/woman intercourse and therebpgerk
channel all heterosexual intercourse there, society seeks te #ssnvhen
man/woman sex does make babies, those children receive frbm birt
onward the maximum and optimal private welfare. And even in our
contraceptive culture, passionate heterosexual intercourse rotkes |
unintended babieS. “Almost a third of all [American] births between 1990
and 1995 were unintended. . . . AlImost four in ten women aged 40-44 had
had at least one unplanned birth.’So in important part what society and

its marriage laws are aiming for is not that all marsex be procreative

but that all man/woman sex occur in marriage, as a protectiavhiemn

% SeeStewartRedefinition, supraote 11, at 44-52.

* 1d. at 62 (emphasis added).
% 1d. at 50-52; GallagheDoes Sex Make Babies?, sup@te 16, at 454-
56.

% 1d. (emphasis removed).
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such sexs procreative — a protection for the baby, the often vulnerable
mother, and society generafly.

Second, although it is true to say that government does not reguire
man/woman couples proof of procreative capacity and intent befoiiptrece
of a marriage license and procreative conduct thereaftsralitnost
certainly false to say that this policy emerges from a paatigdvernment-
endorsed social reality — that the contemporary American marriage
institution is nothing more than what the close personal relationshdplmo
describes and that therefore the broad description is erroneous when
describing child-bearing and child-rearing meanings, purposesicesac
and social goods. The “don’t-ask, don't-require” policy almost céytai
emerges from something else:

[O]ur societies have a long-standing sensibility against
personalized governmental inquiries into marital procreative
intentions and capacities . . . . Itis troubling that the [the
genderless marriage proponents have] identified a supposed
societal lack of interest in procreation as the cause of the
absence from the marriage laws of a procreation requirement,
rather than identifying the much more plausible and robust
explanation readily available: a strong social norm against

government inquiry into marital procreative intentions and
capacities®

°" In a very recent article, Linda McClain argues that@etegal and

cultural changes in American society have eliminated, asashded social
project, the channeling of sex into marriage. Linda McClaivg,

Marriage, and the Baby Carriage: Revisiting the Channelling Function of
Family Law(2007) 28 @rRDOzOL. Rev. 101. Her argument’s flaws are
discussed at Stewattpng Version, supraote 12, at 56 n. 93.

% StewartRedefinition, supraote 11, at 58-59.
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Third, it is clear that the social institution of marriagataexisted
for centuries, even millennia, did encompass — and quite centrally —
child-bearing and child-rearing endeavditsYet during the centuries that
laws did regulate entry into and continuance in the historic childkisht
institution, the same (as today) “don’t ask, don’t require” governiai
policy prevailed. The policy’s existentdenwas certainlynot probative
that the institution’s child-bearing and child-rearing endeavors wker
minimal importance. Nor is it now.

At this stage in the debate, an intellectually honest genderles
marriage proponent may concede (if oalguend( the factual accuracy of
the broad description of contemporary marridjeut then proceed to
assert: Our society should nevertheless allow same-sex coupgletet
into marriage because to do so will benefit them (and any childrgn the

raise) socially, psychologically, and economically and will not hiuem

% See, e.gGoodridge v. Dep't of Pub. Heal{iMass. 2003) 798 N.E.2d

941, 961 n. 23.

100 «At this stage in the debate,” genderless marriage propssreny

two options as a practical matter are either concession nceailelhat is

simply because of the impossibility as a matter of fact ohgsusg the case

for the completeness and therefore fundamental accuracy of the narrow

description of contemporary California and American marriage.
The evidence shows overwhelmingly — | believe beyond any
reasonable doubt — that marriage as a human institution is
intrinsically connected to bearing and raising children. To argue
otherwise is to argue like a lawyer looking for a loopholes, itot
intellectually or morally serious, at least insofar as waallgt care
about the institution we are discussing.

BLANKENHORN, supranote 13, at 153.
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institution; man/woman couples will still marry at the sane ead still do
just as well raising their children. This is the ubiquitous doe¥nside”
argument, and it has serious factual defects of its ownbdause of the
importance of the argument, and because it does not engage divectly
contest between the broad and narrow descriptions of contemporary
marriage, we treat it separately later on.

Another approach used to defeat the broad description, primarily by
appellate judges favorable to genderless marriage, is thassddion that
contemporary American marriage is the close personal relatprsland
no more. Among many possibilitié¥, here is just one example:

It is fair to say that both the law and the population generally

now view marriage, at least in the abstract ideal, as a

partnership of equals with equal rights, who have mutually

joined to form a new family unit, founded upon shared

intimacy and mutual financial and emotional support. . . .

[T]he gender of the two partners to a marriage is no longer

critical to its definition:®?

When viewed in their respective contexts, all judicial assestof
this kind share two features. First, the description of ngerisintended
as complete, not partial. In other words, these are judicialiadepif the
close personal relationship model of marriage as a complete aatbtee

accurate description of the contemporary American marriageuiitit

191 For collections of these bald assertions, see SteRedefinition,

supranote 11, at 97-98; StewaNgew York, supraote 17, at 232, 247;
Stewart,Washington and California, supreote 17, at 528-29.

192" Hernandez v. Roblgdl.Y. App. Div. 2005) 805 N.Y.S.2d 354, 381
(Saxe, J., dissenting).
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Second, all these assertions are bald in that they are made wéferahce
to any supporting authority and are presented inipse dixitfashion. But
facts are stubborn things, and bald assertions (even those coomng f
American appellate judges) hardly qualify as evidence probativeof t
view that the contemporary American marriage institution encompasse
more than a close personal relationship.

Apparently recognizing two interrelated realities — that for the
genderless marriage case to prevail in the courts the narrovipties: of
marriage must also prevail but that the broad description agier ok
factual accuracy is much stronger — a judge supportive of gerglerles
marriage in this very litigation devised an interesting stsatédhat
strategy is to characterize lagally irrelevantall the many social realities
of the marriage institution beyond those encompassed by the narrow
description. In this litigation, at the Court of Appeal, the ditag
opinion, unlike earlier opinions calling for genderless marridgenot fall
into the rather glaring factual error of simplyertisg that marriage in our
society is nothing more than a close personaloakttip between two adults.
Rather, it began with the task of identifying frtme United States Supreme
Court’'s marriage cases “the attributes of marrtageaccount for the

fundamentality of the right to marrif® with those attributes being intimacy,

193 In reMarriage CasegCal. App. 2006) 49 Cal. Rptr. 3d 675, 737
(Kline, J., concurring and dissenting).
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association, “a harmony in living,” and “a bilatdmyalty,”1°4 but nothing to do
with child-bearing and child-rearing. Then thenogn silently sheds the link to
theright to marry and begins speaking of “the attributasafriage that are
constitutionally significant®> Finally, it elevates those attributes to a high
status indeed: “the constitutionally significantiatites of marriage identified
by the [United States] Supreme Court . 1%, Those honored attributes just
happen to be the stuff of the close personal relationshiglbdarriage —
love, intimacy, “bilateral loyalty” (commitment), and pubdielebration. All
other attributes of the marriage institution are simply igthaiteey are, after
all, not among “the constitutionally significant attributesvafrriage.” In
this way, all those other attributes of marriage — prirlsifihe institution’s
child-bearing and child-rearing meanings, purposes, practindssocial
goods — are not really declared “unfactual” but rather become simply
irrelevantio’

This strategy has two fatal defects. First, its listhudt
constitutionally significant attributes of marriaigentified by the [United

States] Supreme Couft?® although coinciding nicely with the close

104 |d

195 |d. at 740.

19 1d. at 748.

197 The mind behind this opinion seems to grasp firmly that a judge’s
power over facts — they being stubborn things — is much constrained,
unlike her power to determine relevancy and irrelevancy.

19 1n re Marriage CasegCal. App. 2006) 49 Cal. Rptr. 3d 675, 748
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personal relationship model, is much too short; the UniteddsS&upreme
Court has much more accurately described marriage th&otime of Appeal
dissenting opinion would have one belié¥&. Second, fundamental

principles of constitutional jurisprudence make the supposedgléwant”

(Kline, J., concurring and dissenting).

199 See, e.g., Lehr v. Roberts(ir983) 463 U.S. 248, 257-58 (“The
institution of marriage has played a critical role both in defitingglegal
entitlements of family members and in developing the decentralized
structure of our democratic society . . . and as part of teagrgl
overarching concern for serving the best interests of childtate laws
almost universally express an appropriate preference for the formal
family”); Quillion v. Walcott(1978) 434 U.S. 246, 256 (“legal custody of
children is, of course, a central aspect of the maritaioakttip, and even a
father whose marriage has been broken apart will have borne full
responsibility for the rearing of his children during the period of the
marriage,” with his marriage thus reflecting his “commitini the welfare
of the child.”); Zablocki v. Redhai1978) 434 U.S. 374, 397 (Powell, J.,
concurring) (“On several occasions, the Court has acknowledged the
importance of the marriage relationship to the maintenance ofsvalue
essential to organized society.3mith v. Organization of Foster Families
for Equality and Reforni1977) 431 U.S. 816, 843-44 (“The basic
foundation of the family in our society [is] the marriage relatiom$aind] .

. . its importance has been strongly emphasized in our caseghus the
importance of the familial relationship, to the individuals ineoland to
the society, stems from ... the role it plays in “promot(ing) & ofdife”
through the instruction of children . . . .Bpe v. Ullman(1961) 367 U.S.
497, 546 (Douglas, J., dissenting: “The laws regarding marwagsh
provide both when the sexual powers may be used and the legal and
societal context in which children are born and brought up, as wellvas
forbidding adultery, fornication and homosexual practices which express
the negative of the proposition, confining sexuality to lawful mgesia
form a pattern so deeply pressed into the substance of our sodiahtife
any Constitutional doctrine in this area must build upon that basis.”);
Williams v. North Caroling1942) 317 U.S. 287, 298 (“The marriage
relation creates problems of large social importance. Prarteat
offspring, property interests, and the enforcement of maritpbresbilities
are but a few of [the] commanding problems . . . .”).
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attributes of the marriage institution highly relevante #dcus on the second
defect, leaving the first to its footnote.

In subjecting man/woman woman marriage to cotistital scrutiny, a
beginning point is that the relevant equality, ifaeand privacy rights are
individual (or personal) rights. But the broadaigsion of marriage is not
advanced to counter abstract notions of equabsity, privacy, or dignity.
Rather, that description, with its factual accurgoyes a clear understanding of
the scope and power of the societal (and hencergoeatal) interests at stake
in the decision to preserve or jettison the saegitution of man/woman
marriaget'® That understanding matters very much — unlessie is
prepared to hold that genderless marriage is aeratipe of some absolute
right, whether of equality or liberty or whatevét some point any rational
constitutional jurisprudence must, to retain it®rality, give important societal

interests their dug! The constitutional jurisprudence both of thig&tnd of

1% The constitutional equation seeks to value and appropriately

accommodate both individual rights and societal (governmentatkests, a
task particularly crucial relative to marriage and family:
As family law scholars observe, there are two sometimes
conflicting vantage points from which to regard families: one
looks at the individual's interest in family life, the othesatiety’s
interest in the family (and in marriage) as social institutions
McCLAIN, supranote 47, at 22See als®Bruce HafenThe Constitutional
Status of Marriage, Kinship, and Sexual Privacy: Balancing the Individual
and Social Interestél983) 81 McH. L. Rev. 463, 469.
111 SeeStephen E. Gottlielhe Paradox of Balancing Significant
Interests(1994) 45 KASTINGSL.J. 825, 828, 866; Roscoe PouAdsurvey of
Social Interest$1943) 57 HARv. L. REV. 1, 3-4.
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the United States Supreme Court does'tfia€ertainly rational constitutional
jurisprudence requires, even demands, a clearweststanding and fair
measurement of the societal interests at stal@&cim@se invoking personal
constitutional rights. That is what the sociatitnonal argument provides in
the marriage cases, as seen in Section IV belbe.srategy deployed by the
Court of Appeal dissenting opinion, however, obssuhat understanding and
thereby precludes that fair measureni&ht.

In sum, regarding the question of fact “What ismage?,” the evidence
quite decidedly favors the broad description. Mioghnot all of the narrow
description — the close personal relationship motiglarriage — is factually
accurate and to that extent is encompassed bydhd Hescription. But the
narrow description’s insistence that it is a corgptiescription — and that the
additional descriptions found in the broad delittaportray things of the past
and not important features of the contemporaryf@ala and American

marriage institution — renders that narrow desompprofoundly misleading

112 See, e.gGriset v. Fair Political Practices Com’(1994) 8 Cal.4th
851, 35 Cal.Rptr.2d 659, 665-688rutter v. Bollinger(2003) 539 U.S. 306
(although classifications based on race and ethnic origins are sasgect
subjected to strict scrutiny, governmental interests in atg@iaidiverse
student body at the university level are compelling and therefore
university’s “affirmative action” program is constitutional).

13 The Court of Appeal dissenting opinion rather clearly refteses
acknowledge (and criticizes the majority opinion for acknowledding
many attributes, meanings, norms, practices, and social goodsgimer
the man/woman marriage institution and extending beyond what the close
personal relationship model allowSeeStewart Washington and
California, supranote 17, at 530-31.
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and a quicksand foundation for constitutional asialgnd adjudication. The
probative evidence sustains the accuracy of thidiganal descriptions —
those encompassing the institution’s functions relative td-tf@aring and
child-rearing, to the statuses, identities, and projectgfefandhusbandto
negotiation of the male/female divide, and to rational valuatiomobus
forms of intimate, adult conduct and relations. That is not tohsdythe
additional meanings, purposes, and practices seen in the broad aescript
are universally shared, only that they are shared sufficiently yvidel
California and across the Nation that they continue to be instituzedali
and therefore productive in fact of valuable social goods.

As to the relevancy for constitutional analysis and adjudication of
that fact of continuing institutionalization, Section IV considersntia¢ter.
But first comes an analysis of why this Court in this case musbidably
resolve the contest between the broad and the narrow descriptions of
contemporary California marriage.

1.

IN THIS CASE, IT ISBOTH APPROPRIATE AND UNAVOIDABLE THAT
THIS COURT ADDRESS ANDRESOLVE THE CONTEST BETWEEN
THE NARROW AND BROAD DESCRIPTIONS OF
CONTEMPORARY CALIFORNIA MARRIAGE
AND DO SO BY SELECTING THE BROAD DESCRIPTION.

The general rule that appellate courts do not “find the facja’ts

that, a general rule and one subject to a number of well-establishe
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exceptions* The reality is that appellate courts make essentiallydhct
determinations quite often, especially when addressing constituissoals
that implicate broad public interests and polic¢iésindeed, in the realm of
constitutional litigation, a common appellate exercise is to mhater
whether a set of facts might plausibly exist on which a reasolegjiéator
(or, in the case of something like Proposition 22, a reasonabl® gotéd
have based an important public-policy decisith.

This pattern of appellate-court determination of the factsda s
America’s twenty-one appellate decisions resolving the ngriigsue’’
In every onemore or less explicitly, the appellate judges resolved thae is
on the basis of some notion of what marriage is in our society — aso di

where there had beew trial of that question of fac¢t® Moreover, only

114 See, e.g., Inre Zeth @003) 31 Cal.4th 396, 405, 2 Cal.Rptr.3d 683,
690. Regarding appellate court determination of essentially factua
guestions under the “constitutional fact doctrires& generallyHenry P.
MonaghanConstitutional Fact Revie{l985) 85 ©LUMBIA L. REV. 229.
Regarding the same endeavor relative to the concept of “coiostaitact-
finding,” see generallypavid L. Faigman;Normative Constitutional Fact-
Finding”: Exploring the Empirical Component of Constitutional
Interpretation(1991) 139 U. R. L. Rev. 541. Both the Code of Civil
Procedure 8 909 and Rule 8.252 of the California Rules of Court expressly
provide for appellate court determination of factual questions, although
these provisions appear not to be directed at appellate court detionms

of “legislative” or “constitutional” facts.

115 gee, e.gFaigmansupranote 114, and Monaghasypranote 114.

118 gee, e.gWarden v. State Bg999) 21 Cal.4th 628, 644, 88
Cal.Rptr.2d 283, 295.

117 See supraote 2.

118 “IT]he picture of the facts of marriage emerging from éhpieenty-

one American appellate court] cases [resolving the marrssge]i may be
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one of those twenty-one appellate courts sought further findings of fact
from the trial court; that was the Hawaii Supreme Court, wlattey
determining that the narrow description is a complete and treref
accurate description of marriage, sent the case back toaheourt to

determine if the government had any compelling interests itilgn

fairly described as confused and even careless.” Stdwvaag, Version,
supranote 12, at 4.

Regarding the pending appeal of lowa’s marriage caseygusA30,
2007, the trial court iWarnum v. Brier(lowa District Court 2007) lowa
District Court for Polk County, Case No. CV 5965, held that the lowa
constitution mandated genderless marriage. ---- WL --Alhough the
ruling was made on cross-motions for summary judgment, the trial cour
quite clearly made credibility and weight-of-evidence decisionsivelto
the expert testimony proferred by each side, labeled as “undisputési” fac
that are quite clearly disputed, refused to acknowledge theutitsial
nature of marriage, and, on that basis, refused to allow any ¢ésgtETiony
from the field of sociological institutionalismid. at ----. The trial court’s
decision led even a strong genderless marriage proponent to preeisale
on appeal and to observe:

The “undisputed” facts [in that decision] read like a gay-mgeria

advocate's dream brief. | don't want to go through them all, but

suffice it to say that many of the "undisputed"” facts — like the
methodological validity of studies showing that gay parentsuste |

as good as straight parents — have been hotly disputed in gay-

marriage litigation. Indeed, the existence of disputes about

parenting in particular have been used by some courts to argue that
on rational basis review the state legislature is entitdedake its

own conclusions about maintaining traditional marriage.

Dale CarpenteiGiving away the (lowa) farrfAugust 31, 2007) in The
Volokh Conspiracyavailable at
http://volokh.com/archives/archive 2007 08 26-
2007_09_01.shtml#1188597161.
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marriage (viewed in that shriveled way) to the union of a man and a
woman:**

Several realities in this litigation make it both appropraate
unavoidable that this Court resolve the contest between the nardow a
broad descriptions of contemporary California marriage — and do so in
favor of the broad description.

First is this Court’s doctrine of “constitutional facts.” Catusional
facts are those “upon which the validity of an enactment [law] dep&fids
and which therefore bear an “intimate relation to the public irttétes
“[T]he existence of ‘constitutional facts’ upon which the validityaaf
enactment depends ... is presumed in the absence of any showing to the
contrary ...."?? At the same time, the “nonexistence” of constitutional
facts “can properly be established by pro6f."But when a plaintiff fails to

show “the nonexistence of those facts,” that plaintiff on appeal is not

119 Baehr v. Lewi(Haw. 1993) 852 P.2d 44. Given this appellate-court
anointing of the narrow description, it is not surprising thatribédourt
“found” no compelling governmental interes®aehr v. Miike(Haw. Cir.

Ct. 1996) 1996 WL 694235. Hawaii's electorate then reserved to
democratic processes determination of the public and legal meaning
marriage in that state. Haw. Const., Art. |, sec. 23 (1998).

20 Birkenfeld v. City of Berkelefl976) 17 Cal.3d 129, 160, 130 Cal.Rptr.
465, 488.

2 D’Amico v. Board of Medical Examine($974) 11 Cal.3d 1, 14, 112
Cal.Rptr. 786, 796.

22 Birkenfeld v. City of Berkelefl976) 17 Cal.3d 129, 160, 130 Cal.Rptr.
465, 488.

123 Id
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allowed to argue their nonexistence or otherwise to proceed on th@basis
a contrary view of the facts relevant to the impugned'faw.

In this litigation, the plaintiffs did not establish by proof the
nonexistence of the constitutional facts establishing the validityeof
impugned man/woman marriage laws — that is, they did notyfalsaf
broad description of contemporary California marriage by establighing
its place their proffered narrow description. Indeed, they did reat ev
attempt to provide those necessary proofs, even though, under thisCourt’
established jurisprudence, the opportunity was theirs to make thegpatte
Consequently, now on appeal, the validity of the broad description will be
presumed, and fairly so.

Second, the Attorney General did not concede in this litigation either
the validity of the narrow description or the invalidity of the broad
description of contemporary marriage. In certain circumstartoes, t
Attorney General has the power to make concessions of constitutional
facts> that power flows from his roles as “the chief law officethuf
state” and “guardian of the public intere§®” But relative to the supposed
validity of the narrow description or the supposed invalidity of the broad

description, he has made no such concession.

124 See, e.gBerman v. DowningApp. Dep’'t Sup. Ct. 1986) 184
Cal.App.3d Supp. 1, 4, 229 Cal.Rptr.660, 661.

25 See D’Amico v. Board of Medical Examinét974) 11 Cal.3d 1, 14-
15, 112 Cal.Rptr. 786, 796-97.

126 Id
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Moreover, even if the Attorney General were deemed to have made
such a concession, in the circumstances of this case that concgesid
not be given effect. That is because, given the strong eadgbtasis of
the broad description and, further, the compelling governmentag¢stser
illuminated by that description (see Section IV below), such a ssime
would not qualify as the requisite “adequate representation” of the public
interest. As this Court has said in the context of Attorney Genera
concessions of constitutional facts, there is a “necessity tceitisat
guestions imbued with the public interest not be decided by means of
procedures ill-calculated to provide adequate representation of that

127" In that same context, this Court made clear the force of those

interest.
words by conducting an independent review to determine whether “in the
circumstances of this case such [adequate] representation has. been
provided ....**® And as to whether this litigation presents a question
“imbued with the public interest,” it is fair to say that thisu& in its long
history has not yet seen a question more imbued with the public interest.
The third reason why the factual question of contemporary

California marriage should not and really cannot be avoided by this Gourt i

simply this: All the parties andmiciin this litigation premise their

respective positions and legal arguments on some understandingtof wha

127 Id.
128 Id.
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marriage is as a matter of fact. That is true howeear or obscure,
however forthright or evasive, they are about their respeciiveda
premises. Thus, for this Court to accept any one of those argiimént
accept the factual premises explicitly or implicitly underlyingnt
interwoven through it. So it is not possible for this Court toluesthe
constitutionality of man/woman marriage without taking sometioost
however clearly or obscurely, however forthrightly or evasively — ort wha
contemporary California marriageas a matter of fact. In other words, in
resolving the ultimate constitutional issue, this Court wikéme material
extent adopt either the narrow or the broad description of marriage,
unavoidably. That has been the experience of the other twenty-one
American appellate courts to address the marriage'fSstrere is no

reason to believe that it can be different for this Court.

129 |n this litigation, the Court of Appeal majority opinion says that

task as an appellate court is not to decide who has the most togpel
vision of what marriage is, or what it should bé&i’'re Marriage Case$Ct.
App. "' Dist. 2006) 143 Cal.App.4th 873, 49 Cal. Rptr. 3d 675, 685. But
despite its disclaimer, the majority indeed proceeds on an understahding
what marriage “is"—and wholly appropriately. Thus, the majority
accurately understands that marriage is “a public institutioralued . . .
for its public role in organizing fundamental aspects of our sotietyat
715. The opinion also notes that “[m]arriage is more than a ‘tdw,’
course; it is a social institution of profound significance ” Id..at 723.

And the concurring opinion also acknowledges the child-centered and
child-protective nature of the marriage institutidd. at 728 (Parrilli, J.,
concurring) (“[M]arriage has historically stood for the princifflat men

and women whaonay, without planning or intending to do so, give life to a
child should raise that child in a bonded, cooperative, and enduring
relationship. . . . [T]o define marriage . . . in a way whetognizes that
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V.
MAN/WOMAN MARRIAGE |SCONSTITUTIONAL .

A. Man/woman marriage is constitutional under any standard of
review because society has compelling interests in petpating the
valuable social goods produced materially and even uniquely bije
man/woman meaning at the institution’s core.
Regarding the standard of review, the arguments for tiomaht
basis standard are strongESthut in the end the choice is not material in
the adjudication of this case. That is because the man/womammea
marriage, the social goods that meaning provides, and thepsbaitg to
loss of both the meaning and the goods satisfies strict scrutieyvrev
This reality is brought into sharp focus by examination of genderless

L1}

marriage proponents’ “no downside” argument. As noted earlier, that
argument concedes (or, more often, ignores) the factual aganfréhe

broad description of contemporary American marriage but then proceeds to
assert something very much like this: Our society should neilesthe

allow same-sex couples to enter into marriage because to do sendfit

them (and any children they raise) socially, psychologically, and

economically and will not harm the institution; man/woman couples will

function of the institution is hardly irrational.”) (emphasis in oréd).

130" The standard-of-review position of each of the judges in the ot
appellate cases is set forth at Stewlawhyg Version, supraote 12, at 96-
97.
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still marry at the same rate and still do just as wedimgitheir childrert>!
“The argument’s conclusion is that it is irrational not to ‘opmatriage to
same-sex couples where there is no downside and such substantial
upside.**?

Social institutional realities point to a very different conclusion.
Summarized, those realities (which are set out more fullgati& Il
above) are that the institutionalized man/woman meaning (andsit doe
continue institutionalized across California and the United Stpted)ices
materially and even uniquely valuable social goods, that the lavhéas t
power to suppress that meaning and thereby bring about the loss of its
unique social goods, that a society can have, at any ameointy one social
institution denominatecharriage(either genderless or man/woman), and that to
choose genderless marriage by judicial fiat oslagive action necessarily leads
(sooner rather than later) to de-institutional@atf man/woman marriage, a
process that first diminishes and then largelyiabtes that (former)
institution’s valuable and unique social goods.

Relative to genderless marriage proponents’ no-dm&rargument, the
import of these social institutional realities lisas. For same-sex couples to

marry, the State must choose and implement gesderiarriage, and that

131 The appearances of the “no-downside” argument in judicial opinions

are collected at StewaRedefinition, supraote 11, at 35-36; Stewart,
Washington and California, suprsote 17, at 519-25.
132 StewartRedefinition supranote 11, at 36.
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means suppressing man/woman marriage. To suppegga/oman marriage is
first to diminish and then to lose that (formestitution’s valuable and unique
social goods. To say, therefore, that such a éhaag no downside is to be very
wrong indeed. Of course, a mindset much attraotétk close personal
relationship model of marriage will naturally demaig the value of those social
goods, most of which, after all, are child-centeard child-protective and not
much concerned with the “individualization” of atjpérsonal life, including
adult desires and self-identity. But society’'®iasts in those endangered social
goods are compelling ones, implicating as theyhdajtiality of the society’s
practices of self-perpetuation. The nearly unaleesality of the man/woman
marriage institution — that is, its presence irrlgesl cultures across nearly all
times since pre-history — qualifies as strong ewedestrongly probative of that
conclusion of compelling societal interests.

The debate over child welfare relative to the raggiissue also
underscores the compelling nature of society’sasts in perpetuation of the
man/woman meaning at the core of the marriageuthst. Man/woman
marriage proponents advance as a marriage fact that the mamiwom
marriage institution is best for children. They support thisveitt
references to the institution’s child-centered and child-protenatwere as
seen in a number of its unique social goods. Genderless marriage
proponents advance as a marriage fact that their model willshéope

children. They support this fact with references to the incrdasalth,
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wealth, and achievement enjoyed by children in married households and to
the not insignificant number of children in California and the UnitateS
being raised by same-sex couples and therefore presently outsicedmarri
households. These referenced facts are proffered as probatmee of t
proposition that government will advance child welfare (social,
psychological, and economic) by giving those children and their two adult
care-givers access to the marriage institution.

This particular battle of marriage facts is particularlgdifaught
because child welfare is probably the ultimate emotional and imigtal
ground. In any event, the following paragraphs show a disturbing
deficiency in the genderless marriage proponents’ approach to theoquesti
of child welfare. Those paragraphs describe government’s tweyehif
child-welfare endeavors and then show the genderless marriage prighone
evasion both of one of those endeavors and also of some difficulagseel
to child welfare inhering in their own close personal relationship hadde
marriage.

As already demonstrated, a number of the socia@gowterially or
uniquely provided by the institutionalized man/weonmaeaning — and rather
certainly to be lost when that meaning is de-imstihalized — focus on the
welfare of children. For this reason, man/womarriange is often understood
(and accurately so) to be primarily a child-certexred child-protective

institution. Government efforts to preserve thatitution are thus rightly
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perceived as a child-welfare endeavor. In Calilgrgovernment preserves that
institution in important part by using the law &idate the core, constitutive
man/woman meaning and thereby perpetuate the gocids associated with
that meaning. But government also engages in @noltiid-welfare endeavor
— providing public assistance of some form or agofprotective laws, access
to resources, material resources themselvestetodividual children or their
caretakers.

Reflection suggests that these two different gowemtal child-welfare
endeavors are just that, different. The formeailsnthe protection, sustenance,
and perpetuation of a social institution becaugeitistitution is good for
children generally through the generations; therahe present provision to
each child, regardless of his or her circumstaratglpse resources that society
deems minimally due to every child. By engagingath endeavors
simultaneously, government is trying to maximizeg anderstandably so, the
well-being of all children, both those now amongod those of future
generations.

Genderless marriage proponents, however, ignardhisilitigation and
everywhere else — the institutionally protectiveureof the first endeavor,
which seeks to preserve the man/woman meaningedhdhose proponents
characterize that endeavor as nothing other tharasional and mean-spirited
disregard for children being raised by same-seglesu They allude to the

second endeavor to suggest an ethos of governsgured equality of
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circumstances for all children. The point of theercise is to persuade that, for
the sake of the children, government must supgiessian/woman marriage
institution and enshrine in its place genderlessiage.

As has been shown elsewhere, the phenomenon just described looms
particularly large in the opinions of American appellate judgesriay
genderless marriadé® Here is just one example among several: In
Massachusett$soodridgecase, the Commonwealth had pled for the
preservation of man/woman marriage by pointing to one of its valuable
social goods, man/woman marriage providing the optimal chilarigea
mode. The plurality opinion studiously avoided taking issue with the
reality of that social goot’ What it did rather was shift the asserted State
interest from protecting the optimal child-rearing mode (man/arom
marriage) to “[p]rotecting the welfare of childret¥’and, on that shifted
basis, then argue that limiting marriage to opposite-sex codpisnot
promote the present welfare of all children, is contrary to the
Commonwealth's policy and practice of helping children whatever their
family situation, and “penalize[s] children by depriving them eité&t

benefits because the State disapproves of their parents' sexual

133 gseeStewartJudicial Elision, supranote 4, at 37-38; StewaNew

York, supranote 17, at 251-53; and Stewahtashington and California,
supranote 17, at 525-36.

13 SeeStewartLong Version, supraote 12, at 73-74.

135 Goodridge v. Dep't of Pub. Heal{fMass. 2003) 798 N.E.2d 941, 962.
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orientation. 36

The judicial opinions of this sort well demonstradeat genderless
marriage proponents must and do ignore in thedtatdifare” context in order
to achieve their objective. They ignore this tgato mandate genderless
marriage and thereby de-institutionalize man/womarriage is to thwart quite
completely the first of the two government childHare endeavors —
protection, sustenance, and perpetuation of al sasigution demonstrably
good for the vast majority of our children, now dnbugh the generations.
They further ignore that the law is impotent toarskame-sex couples and their
children into the child-centered and child-protexsocial institution of
man/woman marriagé! although the law’s power is certainly sufficiente-
institutionalize it->® Also ignored is the closely related reality tusliegally
redefine marriage, especially in the name of “ctuiginal” law, is to create a
radically different social institution with no tkaoecord relative to child-rearing
and then to usher into that institutiaihthe children oéll married couples, both
same-sex and man/wom&n. This last point merits further examination.

There are substantial reasons to believe thatgesd marriage, by the
very nature of its core constitutive meaningsnisdult-centered, adult-

promoting institution unlikely to sustain thosegti@ges most beneficial to

%% 1d. at 962-64.

137 SeeStewart,Redefinition, supraote 11, at 83-85.

138 SeeStewart Judicial Elision, supranote 4, at 11-13, 36-37.
139 SeeStewart,Redefinition, supraote 11, at 85; Stewaruydicial
Elision, supranote 4, at 46-49, 52 n. 137.
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children. Genderless marriage is premised onirdmsked with the ideology of,
the close personal relationship model. (That coioeis certain in the
legal/constitutional sphere, wilveryAmerican appellate court judge favoring
genderless marriage also adopting the close pérstationship mode'™®

That connection is also evident in the larger $focitural spheré?)) Yet the
close personal relationship model is preeminethyutadult desires and

interestd#?

All this suggests something important about the quality of gessterl

b1}

marriage proponents’ “child welfare” argument. That argurdeet two
things. First, it ignores the institutionally protective natira vital
government child-welfare endeavor, and when that endeavorjasattit
must, calls for continuing legal support for — rather than leg@pbiession
of — the man/woman meaning at the core of the child-centerechéldd c
protective marriage institution, the argument disparages that

institutionalized meaning as an expression of animus and as a tahof

to children being raised by same-sex couples. Second, that arguongat w

10 SeeStewart\Washington and California, supreote 17, at 527-28; Stewart,
New York, supraote 17, at 31-34; StewaRedefinition, supraote 11, at 97-
98.

1“1 SeeStewartWashington and California, suprte 17, at 532-34.

142" To repeat Cherlin’s conclusions: that modefi&n intimate partnership
entered into for its own sake, which lasts onlipag as both partners are
satisfied with the rewards (mostly intimacy ancelothat they get from it,”
Cherlin,supranote 67, at 853, the “pure relationship is nat tie. to the desire
to raise children,id., and scholarly “attempts to incorporate children the
pure relationship are unconvincinigl. at 858.
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have government create and perpetuate the genderless marsiigtion,
which is legally and socially premised on a model of marridgaiiled for
— indeed, inimical to — successful fulfillment of humankind’s child-
bearing and child-rearing endeavors. The irony inhering in such an
argument is, in our view, both inescapable and tragic.

In sum, when the factually accurate broad description of

contemporary California marriage is given its due, societyspzlling
interests in perpetuation of the man/woman meaning at the cdse of i
marriage institution cannot plausibly be denied. Thus, under any standard
of review, man/woman marriage is constitutional.
B. Man/woman marriage is neither over-inclusive nor undefinclusive
because, to sustain society’s compelling interests inet perpetuation of
the man/woman meaning’s social goods, must be only what it is —the
source of institutional power to that meaning.

Notions of “over-inclusive” and “under-inclusivé® clearly do not
lead to a conclusion that man/woman marriage is unconstitutionat isTh
because society, if it is to have a normative marriageutista, hasonly

two choices: either it will choose genderless marriagewitlithoose

man/woman marriagé’ To choose genderless marriage is to cause the

143 See generallghurch of the Lukumi Babalu Aye, Inc. v. City of Hialeah
(21993) 508 U.S. 520, 578 (Blackmun, J., concurring) (“A State may no
more create an underinclusive statute, one that fails truly togbeats
purported compelling interest, than it may create an overinclstavete,

one that encompasses more protected conduct [or burdens more people]
than necessary to achieve its goal.”).

144" See supranote 33.
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loss of the man/woman meaning and therefore the loss of ithlakzcial
goods. Man/woman marriage is neither over-inclusive nor undersinel
because, to sustain society’s compelling interests in the petipatoathe
man/woman meaning’s social goodaniist be only what it is +he source
of institutional power to that meaning.

C. Genderless marriage proponents are simply wrong when, urging
unconstitutionality, they assert (1) that the law is the crator of a
separate institution called “civil marriage” rather than a facilitator of a
single and meaningfully distinct marriage institution and(2) that
religion is the source and sole perpetuator of the manfman meaning
constitutive of that institution.

Relative to man/woman marriage’s constitutionality, some
genderless marriage proponents — in this litigation and elsewhesze — a
insisting that civil marriage and religious marriage tare separate and
distinct phenomena in our society, that the State (the law) dreiaik
marriage, that religion is the source of the man/woman meé&ming in
civil marriage'*° that for civil marriage to enshrine that meaning is to
violate Establishment Clause jurisprudence and sensibffifiesd that

after civil marriage is purged of that religiously based nregmneligious

marriage can continue to exist in its own properly limited sphere.

195 See the citations and quotes collected at SteWashington and
California, supranote 17, at 538.

146 E g.,Andersen v. King Coun{yVash. 2006) 138 P.3d 963, 1027-28,
1035 (Bridge, J., dissenting) (to “ban gay civil mayeidbecause some . . .
religions disfavor it, reflects an impermissiblatStreligious establishment” and
the impugned man/woman marriage law “refleatigiousviewpoint [and

that] religiousdoctrine should not govern state regulatiooiaf marriage”)
(emphasis in original).
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These assertions negate the singularity of our society’s marria
institution; they postulate two separate and different kinds of aggri
(“civil” and “religious”) and identify the law as the creatortb& former.
These assertions, however, simply cannot get past one uncontidaetsia
man/woman marriage is an ancient and nearly universal human social
institution*” The institution’s antiquity — the reality that it pre-dates
governments and positive law — is particularly troubling for theonatnat
the law creates marriage, that the law is, if you whi giver of
institutional life. As John Locke saw, the institution’s antiquiyans that
it is one of those “forms of social order the existence of whieh ar
independent of the state” because pre-dating the'8tatend although
there is debate about when the law (whether secular or ectted)dsegan
interacting with the marriage institutidff, any good history of the Western

marriage experience illuminates the marriage uigiit's pre-political naturé&?

In light of that reality, a fair conclusion is arpphrase of Richard Garnett:

147 Regarding the marriage institution’s antiquity, seg,,
BLANKENHORN, supranote 13, at 9; regarding its universality, seg,, id
at 105-106.

148 Sugruesupranote 35, at 172, 176.

199 See, e.g BLANKENHORN, supranote 13, at 123-24.

150 See, e.gF.C. DeCosteCourting Leviathan: Limited Government and
Social Freedom ifReference re Same-Sex Marriage (2005) 42ERTA L.
REv. 1099, 1112-13 (citations omitted).
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Marriage law no more “creates” the marriage instituthan the Rule Against
Perpetuities “creates” ditt!

Moreover, although the marriage institution intésavith other social
institutions — the law, private property, religien and thereby takes from each
a certain hué3? social institutional studies see marriage as megudly distinct
from those other institutio8® Typical is the work of Clayton, who identifies
“at least five basic institutions”: education, esoncs (which in our society

would encompass private property, money, and ngrlgavernment

151 Richard W. GarnetfiakingPierceSeriously: The Family, Religious
Education, and Harm to Childrgi2000) 76 MTREDAME L. REV. 109, 114
n.29.
152 |t really is a commonplace that marriage is lzotheaningfully distinct
social institution and one that interacts with othgortant institutions.
“Marriage is a lynchpin of social organization:l&s/s and customs interface
with almost every sphere of social interactionéli€ Kitzinger & Sue
Wilkinson, The Re-Branding d¥larriage Why We Got Married Instead of
Registering a Civil Partnershi(?2004) 14 EMINISM & PSYCHOLOGY 127,
132. “[T]he realm of civil society is itself deephterconnected with market
and state, both through the market processeaustairsthe lives of families,
organizations, and associations of all kinds anthéystate in the form of law,
regulation, and direct subsidy.” Sullivaupranote 5, at 173.
153 Seee.g, Raz, supranote 24, at 161-62, 393=ARLE, supranote 33, at 32.
In David Blankenhorn’s words:

No one denies that property and social statusr(emy other big

realities as well) affect all spheres of humanaddibe, from

education to medicine to, yes, marriageit what affects

something is different from the thing itséfor almost all of

humanity, marriage has always and in all places lreally”

about the male-female sexual bond and the chittiegnresult

from that bond.
BLANKENHORN, supranote 13, at 55 (emphasis added).
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(encompassing the law), family (encompassing mamavomarriage), and

religion>#

The import of these realities for the “law as giokinstitutional life”
proffer is clear. That proffer says that “civil mage” is wholly a legal
construct; that marriage, as experienced in our society, idisogéhat the
law gives to people; and that, therefore, marriage is somggethat, without
the law, people would not have in any living or meaningful way. tiatt
proffer cannot be taken seriously except by those who (for whategenjea
rather willfully ignore the man/woman marriage institution’s podiical
origins and development and the law’s actual role relative tmsti¢ution
— not “creator” but “facilitator.**®> As to genderless marriage proponents’
reason for eliding those realities, it is probably linked toategly to make
marriage appear to be a more fit object of legal (judiciedyation, no
matter how radical.

Just as man/woman marriage’s antiquity is a troublesome problem
for the “law as giver of institutional life” view, so the titstion’s
universality does much to falsify the notion that religion is the soofthe
man/woman meaning. Exactly because that meaning is found acaolys ne
all societies since pre-history, “religion” can be its sourcg dmeligion

has been omni-present in all societies since pre-hiatuiyas universally

154 CLAYTON, supranote 5, at 19.
1% See supranote 36 and accompanying text.
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preached that meaniragd with that preaching was not merely reinforcing
an already existing social reality but initiating it. We aweare of no
secular authorities sustaining those three requisites. Indeeltetature
rather consistently rebuts all threé.

In sum, the probative evidence rather thoroughly falsifies those
arguments that reject the singularity of our society’s mgeriastitution.
Chief among those falsified are, first, that the law isctteator of a
separate institution called “civil marriage” rather thaaalitator of a
single and meaningfully distinct marriage institution and, sectiad, t
religion is the source and sole perpetuator of the man/woman meaning

constitutive of that institution.

156 See, e.g BLANKENHORN, supranote 13, at 159-61.
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D. Resort to the so-calledPerez/Lovinganalogy is fallacious because, in
the context of marriage, that “analogy” masks a deep disanalogy and
works to betray both Perezand Loving.

Genderless marriage proponents — in this litigation and everywhere
else — repeatedly resort to the so-cabedez/Lovinganalogy to argue the
unconstitutionality of man/woman marriage. In 1948, this Courenez v.
Lippold™’ led the way for the Nation by holding that statutory prohibitions
of interracial marriages violated constitutional protectionsopfality. Then
in 1967, the United States Supreme Couttdxing v. Virginid>® held the
same. The argument of tRereZLoving analogy, in its simplest form, goes
like this: Because it is unconstitutional (as unequal and unfgiretent a
black from marrying a white, it is likewise unconstitutiot@prevent a
man from marrying a man or a woman from marrying a woman.

Careful attention, however, to the social institutional resliti
implicated by the marriage issue shows the argument to be flawed by
superficiality. But more gravely, that attention also showsiticial
adoption of thd?erez/Lovingargument amounts to a betrayal of those two

landmark cases.

Here is that showing?’

157 (1948) 32 Cal.2d 711.

158 (1967) 388 U.S. 1.

159 The following paragraphs of this subsection summarize the work
reported in Monte Neil Stewart and William C. Duncfarriage and the
Betrayal ofPerezand Loving, 2005 BYU L. Rv. 555, and in
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Because marriage has a powerful educative role in our society—a
power reinforced by the supporting law’s authoritative voice—theiaggar
institution is a tempting target for those seeking to advdree t
sociopolitical purposes of an ideology unrelated to marriage. If gwse
seeking can appropriate the institution and bend it to their purgbsgs,
have gone far in assuring the triumph of their agenda.

In the American past, two social movements temporarily sdecke
In using marriage as a means to achieve ulterior ends: the sugremacist
movement and the eugenics movement. In fact, the antimisdegelsavs
were often found in the same legislative package as theckdingg for the
sterilization of “idiots” and other so-called “genetic undesirabl@he
common law had no racial limitation on marriage.) Centrahéonthite
supremacists’ project was the alteration of the core meanimguafage
from the union of a man and a woman to the union of a man and a woman
of the same “race.” Laws that prohibited blacks from marryihges were
an ugly feature grafted onto the marriage institution—the veiyg lafg
which makes the graft a foreign object. The voice of thoss, laawever,
greatly magnified by social institutional power, subtly but effetyiv
inculcated throughout society the core dogma of white supremacy. The

courts that gave us tlierezandLovingdecisions apprehended the white

BLANKENHORN, supranote 13, at 172-83. Accordingly, those paragraphs
appear without further footnotes.
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supremacists’ marriage project for what it was and rightlg use
constitutional equality norms to dismantle it. In the process, ttmsésc
restored to marriage the integrity of its institutional purposedaygic, an
historic accomplishment. It is that accomplishment that is loeing
betrayed.

A goal of the gay/lesbian rights movement’s marriage proj&et,
that of the white supremacists, is to appropriate the institutidrclhhange it
to achieve sociopolitical purposes unrelated to marriage. Ad¢nchange
entails an alteration in a core, constitutive meaning: fronuitien of a
man and a woman to the union of any two persons. Granted that the
respective objectives of the old and the new marriage projectear
different, still the projects in their appropriative strategy @fra kind.
Thus, becausBerezandLovingrefused to allow the marriage institution to
be appropriated for nonmarriage ends, to use those two cases to advance
just such an appropriative project is to betray them. In other wibwels,
PereZlLoving argument advances a superficial analogy that masks a deep
disanalogy. That disanalogy is between the intentidPeoézandLovingto
protect marriage from appropriation for nonmarriage purposes and the
intention of the present marriage project to make such an appropriati
Thus, those who deploy thierezlLoving argument, whether advocates or

judges, are misleading people, including perhaps themselves.
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Nor is this betrayal cured by an appeaP&rezs andLovings
vindication of constitutional equality norms—that is, by the argument tha
whereas the white supremacist marriage project fostered intgduathe
exclusivenessf the antimiscegenation laws, the new marriage project
fosters equality by thmmclusivenes®f its different redefinition of marriage.
This, of course, is an argument that the ends justify the meathe
argument steadfastly ignores certain realities regattlioge means. One
such reality is that an institution constituted by the core meanifigef
union of any two persons” is nonaodificationof the marriage institution
but a radically differenalternativeto it. Another reality is that, backed by
the force of constitutional law, the new institution will, in notypgears,
displace and, in that fashion, destroy (deinstitutionalize) the oltLiinst.

For it is clear that society cannot, at one and the sameteihthe people
(and especially the children) that marriage, in its core mgaisrthe union
of any two persons and that marriage, in its core meaning, istbe of a
man and a woman. Finally, when the marriage institution goesyag of
valuable social goods, many unigque, goes also.

An “equality” enshrined at such a cost to human development and
social welfare is not the equality vindicated®srezandLoving or

otherwise intended by our constitutional norms.
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V.
CONCLUSION

It bears repeating in conclusion that the facts come flilsé
constitutional arguments advanced in this litigation by genderlassae
proponents fail not so much because of flaws of logic or flaws of
coherence; they fail mostly because those arguments are premsed on
guicksand foundation — the factually inaccurate narrow (or close personal
relationship) description of contemporary California marriage. The
successful constitutional arguments advanced in support of man/woman
marriage succeed because they are ultimately premised ontilfac
accurate broad (or institutional) description of a complex whole — the
marriage institution — that, albeit imperfectly but neverthelgagles
individual activity, sustains identity, gives sense and purpose tovéseof
its participants, and thereby produces valuable social goods.

Dated: September 25, 2007

By:

MONTE N. STEWART
Attorney forAmici Curiae
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