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SUPREME COURT OF CALIFORNIA

ORAL ARGUMENT CALENDAR

SPECIAL SESSION — FRESNO
OCTOBER 5 and 6, 2010

The following cases have been placed upon the calendar of the Supreme Court for hearing at its Special Session at the Court of Appeal, Fifth Appellate District, 2424 Ventura Street, Fresno, California, on October 5 and 6, 2010.  The case summaries set forth below have been prepared for the use of students who will view the oral argument sessions.  
TUESDAY, OCTOBER 5, 2010 — 9:00 A.M.
Opening Remarks: Historic Special Session

(1) S167791
Martinez et al. v. Regents of the University of California et al.

Normally, nonresidents of California attending California state colleges and universities must pay out-of-state tuition in addition to fees that California residents must pay.  In 2001, the California Legislature enacted Government Code section 68130.5.  That statute exempts students, including those “without lawful immigration status,” from having to pay out-of-state tuition if they meet certain requirements.  

These requirements include “[h]igh school attendance in California for three or more years,” “[g]raduation from a California high school or attainment of the equivalent thereof,” and, for those without lawful immigration status, “the filing of an affidavit . . . stating that the student has filed an application to legalize his or her immigration status, or will file an application as soon as he or she is eligible to do so.”  

In this lawsuit, plaintiffs, United States citizens who were forced to pay out-of-state tuition to attend California state colleges and universities, claim that to the extent section 68130.5 applies to persons not in this country lawfully, it violates (or, to use a term that might be used at oral argument, is “preempted by”) federal immigration law in various ways.  If they are correct, then section 68130.5 would be invalid because federal law prevails over state law in this situation.  Defendants are officials representing the University of California, the California State University System, and the California Community Colleges.  

Previously in this litigation, the trial court ruled in favor of defendants, but the Court of Appeal ruled in favor of plaintiffs on some of their claims.  The Supreme Court granted defendants’ petition to review the Court of Appeal opinion.  

One federal statute that will probably be discussed extensively at oral argument is section 1623 of title 8 of the United States Code.  As relevant here, that statute provides:  “Notwithstanding any other provision of law, an alien who is not lawfully present in the United States shall not be eligible on the basis of residence within a State (or a political subdivision) for any postsecondary education benefit unless a citizen or national of the United States is eligible for such a benefit (in no less an amount, duration, and scope) without regard to whether the citizen or national is such a resident.”  

Plaintiffs argue, and defendants deny, that, when applied to students not lawfully present in the United States, the state statute violates the federal statute because it exempts students on the basis of residence within California from having to pay out-of-state tuition.  

The Supreme Court will have to decide whether section 68130.5 violates, or complies with, federal law, including section 1623.  
(2) S166600
People v. Diaz (Gregory)

The Fourth Amendment of the United States Constitution protects against unreasonable searches and seizures, and generally requires a search warrant in order for the police to conduct a search.  There are some exceptions to the warrant requirement, one of which is “a search incident to a lawful arrest.”  One of the key components to this exception is the reasonableness of searching for weapons or other evidence of a crime when a person is taken into official custody and lawfully detained.  This kind of warrantless search is justified because an arrested defendant may be a danger to the arresting officers and use a weapon, or conceal or destroy evidence.  


In this case, after defendant was arrested for transporting a controlled substance and taken to the police station, the arresting officer took defendant’s cell phone and placed it with other evidence that had been collected.  A detective interviewed defendant, who denied he was involved in the incident, and waived his constitutional rights to counsel and to remain silent.  Defendant was still being interrogated when the detective retrieved defendant’s cell phone, searched the text message folder, and found an incriminating message that referred to what the detective believed was a drug transaction.  Defendant then admitted that he participated in the crime for which he was arrested.  


Defendant claims the police illegally obtained the text message.  If so, the evidence may not be admitted at trial under the “exclusionary rule,” which requires the exclusion of illegally obtained evidence.  The following issues are likely to be discussed during oral argument:  


a.  The parties dispute whether the delayed warrantless search of defendant’s cell phone text message folder was valid as a search incident to defendant’s lawful arrest, or if the search of the cell phone nearly 90 minutes after defendant’s initial arrest was too remote in time to qualify as a valid incident-to-arrest search.  Oral argument may address whether cell phone message folders, which can store large amounts of personal information, should be given greater constitutional protection than other items an arrestee might carry on his person, such as wallets or purses.  


b.  A related question that the parties dispute is whether a cell phone text message search exceeds the original rationale for searches incident to arrest: to ensure officer safety and preserve evidence that could be destroyed or concealed.  Oral argument may focus upon whether decisions of the United States Supreme Court require the California Supreme Court to distinguish between the cell phone itself and its contents.  
1:30 P.M.
(3) S170758
Pineda v. Bank of America, N.A. (Chin, J., not participating; Richli, J., assigned justice pro tempore)

Plaintiff Jorge Pineda was employed by defendant Bank of America.  He gave two weeks’ notice of his resignation, which occurred on May 11, 2006.  Defendant paid Pineda his final wages on May 15, four days after Pineda had resigned.  


Under the Labor Code, when an employee is terminated or resigns from his or her employment, wages are generally due and payable on the last day of employment.  If an employer fails to timely pay final wages, Labor Code section 203 provides that “the wages of the employee shall continue as a penalty from the due date thereof at the same rate until paid or until an action therefore is commenced; but the wages shall not continue for more than 30 days.”  Section 203 further provides that an employee can sue for “these penalties at any time before the expiration of the statute of limitations on an action for the wages from which the penalties arise.”  

The Code of Civil Procedure contains statutes of limitation governing the amount of time a plaintiff has to file a suit.  Under Code of Civil Procedure section 340, subdivision (a), a one-year statute of limitation typically governs actions to recover penalties.  Under Code of Civil Procedure section 338, subdivision (a), a three-year statute of limitation governs actions for wages.  Statutes of limitation generally begin to run on the date of a plaintiff’s injury and, once the time has run, actions are typically barred.  


Pineda filed suit against Bank of America, alleging a violation of Labor Code section 203, on October 22, 2007 — more than a year after his injury.  The Supreme Court is asked to decide whether his suit was timely filed.  Pineda argues that a three-year statute of limitations applies to actions under section 203, relying on the following language:  “Suit may be filed for these penalties at any time before the expiration of the statute of limitations on an action for the wages from which the penalties arise.”  Defendant Bank of America disagrees, interpreting the same language to apply only when a plaintiff sues for both unpaid wages and section 203 penalties.  Because Bank of America paid Pineda his final wages, albeit late, and Pineda now seeks only section 203 penalties, Bank of America reasons that a one-year statute of limitations applies and Pineda’s suit is barred as untimely.  


In addition to the statutory language, the parties also rely on the legislative history of the provision and the public policy implications of their interpretations.  


Finally, the case raises an additional issue that may be addressed at oral argument — whether Labor Code section 203 penalties may be recovered as restitution under California’s Unfair Competition Law.  

(4) S163905
People v. Albillar (Albert Andrew) et al. 


A jury convicted Albert Albillar, his twin brother Alex Albillar, and their cousin John Madrigal — all of whom were members of the Southside Chiques criminal street gang — of forcible rape “in concert” (that is, together) and other sex offenses against a 14-year-old girl in December 2004.  This appeal concerns the sufficiency of the evidence supporting the jury’s additional findings that defendants actively participated in a criminal street gang (Pen. Code, § 186.22, subd. (a)) and that the sex offenses were committed for the benefit of, at the direction of, or in association with the gang with the specific intent to promote, further, or assist in any criminal conduct by gang members (id., § 186.22, subd. (b)(1)).  Defendants’ challenges to the substantive gang offense and the gang enhancement may require the Supreme Court to define more explicitly the elements of those offenses.  


Penal Code section 186.22, subdivision (a), punishes “[a]ny person who actively participates in any criminal street gang with knowledge that its members engage in or have engaged in a pattern of criminal gang activity, and who willfully promotes, furthers, or assists in any felonious criminal conduct by members of that gang.”  The Supreme Court requested supplemental briefing on — and the parties are likely to discuss at oral argument — the question whether the phrase “felonious criminal conduct” in this substantive offense should be interpreted to apply only to gang-related felonious criminal conduct or should be interpreted instead to apply to any felonious criminal conduct.  


Penal Code section 186.22, subdivision (b)(1), provides for enhanced punishment for “any person who is convicted of a felony committed for the benefit of, at the direction of, or in association with any criminal street gang, with the specific intent to promote, further, or assist in any criminal conduct by gang members.”  The People offered expert testimony at trial that the sex offenses were committed for the benefit of, at the direction of, or in association with the gang based on the way the gang members worked cooperatively to accomplish the crimes, the brutality and viciousness of the crimes, and their effect on the gang’s reputation for violence and viciousness.  

At oral argument, the parties may discuss whether the evidence supported a finding that the sex offenses were committed for the benefit of or in association with the gang.  The parties may also discuss whether the phrase “any criminal conduct” in the enhancement provision should be interpreted to apply only to gang-related criminal conduct or should be interpreted instead to apply to any criminal conduct, and whether the criminal conduct that is promoted, furthered, or assisted must be criminal conduct apart from the charged offenses.  
(5) S058025
People v. Foster (Richard Don) [Automatic Appeal]
Defendant was sentenced to death for the murder of Gail Johnson.  In all cases in which a judgment of death is entered, there is an automatic appeal directly to the California Supreme Court, and in that appeal the court considers all issues presented.  By contrast, all non-capital cases — civil and criminal — are reviewed first in the Court of Appeal, and the Supreme Court chooses which non-capital cases to review.  

The evidence presented at trial reflects that the victim was last seen alive in the secretary’s office of a church in Apple Valley, and that she was found stabbed to death in the minister’s office of the church.  Her purse was found on the floor near her body, her wallet was missing, and other contents of the purse were strewn on the floor.  Blood from the victim and from another individual was found at the crime scene.  An analysis of five locations of DNA from blood of the unidentified individual and of DNA from defendant’s blood reflected that the blood samples matched, and that the particular match would appear in approximately one in every 24 million individuals.  
In addition, the victim’s wallet was found in a mine shaft in which defendant previously had disposed of items, and a pair of jeans found in the mine shaft was the same brand and size as jeans defendant was wearing on the day he was arrested, and was stained with blood containing genetic markers that matched the victim’s blood.  Finally, defendant visited the church two days before the crimes, and evidence was admitted of two prior crimes defendant had committed against women whom he had found alone in an office setting and had returned to rob and assault.  In each of the prior instances, he attacked the woman in an area of the office that was more remote than where he first encountered her, he demanded her money, and in one instance, he caused the contents of her purse to be dumped onto the floor.  

One issue that may be discussed at oral argument is whether evidence of defendant’s two prior crimes should have been admitted.  Evidence concerning a defendant’s character, including evidence of conduct that is not the subject of the current prosecution, may not be admitted to prove that the defendant has a disposition to commit the charged crimes.  (Evid. Code, § 1101.)  But if the uncharged conduct is sufficiently similar to the charged conduct, evidence of the uncharged misconduct may be admitted to establish (1) the defendant’s identity as the perpetrator of the charged conduct, (2) the defendant’s “design or plan” in connection with the charged misconduct, and (3) the defendant’s intent in committing the charged misconduct.  
To be admitted to prove defendant’s identity as the perpetrator, “ ‘[t]he pattern and characteristics of the [charged and uncharged] crimes must be so unusual and distinctive as to be like a signature.’ ”  (People v. Ewoldt (1994) 7 Cal.4th 380, 403.)  To be admitted to establish the same design or plan, “the common features [of the charged and uncharged conduct] must indicate the existence of a plan rather than a series of similar spontaneous acts, but the plan thus revealed need not be distinctive or unusual.”  (Ibid.)  Finally, to be admitted to establish the defendant’s intent in committing the charged misconduct, “the uncharged conduct must be sufficiently similar to support the inference that the defendant ‘ “probably harbor[ed] the same intent in each instance.”  [Citations.]’  [Citation.]”  (Id. at p. 402.)  It is to be expected that oral argument will focus on application of these principles to the facts of this case.  
WEDNESDAY, OCTOBER 6, 2010 — 9:00 A.M.
(6) S175855
Conservatorship of Whitley (Roy)

In California, parties to litigation usually are responsible for payment of their own attorney fees.  There are, however, several exceptions to this rule.  One of these exceptions is found in Code of Civil Procedure section 1021.5, sometimes known as the “private attorney general” statute.  The purpose of the statute is to afford an extra incentive to bring public interest litigation.  Under section 1021.5, a successful litigant may have his or her attorneys fees paid by the opposing party if the litigation confers significant benefits on the public and if “the necessity and financial burden of private enforcement are such as to make the award appropriate.”  Fees have been awarded under the statute, for example, to organizations that pursue successful litigation to protect the environment or to enforce the rights of the poor and disadvantaged.  


This case concerns the meaning of the “the necessity and financial burden of private enforcement” clause of the statute.  Courts have interpreted this clause to mean, among other things, that if a litigant expects financial gain from the litigation greater than the cost of bringing the litigation, then he or she is not entitled to attorney fees under the statute.  More recently, some courts have ruled that in some cases, the circumstance that the litigation results in any sort of tangible gain to the litigant, even nonfinancial gain, may disqualify this litigant from obtaining attorney fees under the statute.  The question whether certain types of nonfinancial gain can make someone ineligible for attorney fees under section 1021.5 is what is at issue in this case.  


The facts of the case are as follows: Virginia Maldonado is conservator to her brother Roy Whitley, who is severely mentally retarded and has other disabilities.  She is in charge of making important decisions for Whitley that adults usually make for themselves.  Maldonado for various reasons opposed an attempt by the government agency that oversaw Whitley’s care to move him from the regional center where he had lived for 40 years to a smaller community facility.  In the process, she obtained a legal ruling that allows people in her position to have a fair hearing.  That legal ruling went beyond the individual case and arguably benefited a substantial segment of the public.  


After winning the first round of litigation, Maldonado petitioned for attorney fees under section 1021.5.  The Court of Appeal ultimately ruled against her, concluding that even if the litigation had created a public benefit, Maldonado was pursuing her own interests, namely trying to prevent her brother’s relocation.  The Court of Appeal reasoned that because of this personal interest, she was not the kind of person who needed the extra incentive provided by section 1021.5 to bring suit.  Maldonado contests this ruling, claiming that under section 1021.5 someone who brings a lawsuit benefiting the public should be disqualified from obtaining attorney fees only if he or she does so for financial gain, and there was no financial gain in this case.  The Supreme Court will consider the language, history and purpose of the statute to decide which position is correct.  
(7) S175307
People v. Hajjaj (Firme Hassan)
The state and federal Constitutions guarantee a defendant facing criminal charges the right to a speedy trial, thereby protecting the accused from an unduly lengthy period in which criminal charges are pending.  (See U.S. Const., 6th Amend.; Cal. Const., art. I, § 15.)  A principal statute implementing the right to speedy trial in California is Penal Code section 1382, which requires dismissal of the charges if the defendant is not “brought to trial” within the period prescribed by the statute, unless “good cause” is shown for the delay.  Ordinarily, chronic court congestion does not constitute good cause in the absence of exceptional circumstances.  

Defendant was charged with selling or transporting a controlled substance, a felony.  (Health & Saf. Code, § 11379, subd. (a).)  His case, along with criminal prosecutions in four other cases, had reached the last day for trial permitted by section 1382, but the “calendar court” (the court responsible for assigning cases for trial) at the central courthouse in the City of Riverside was unable to identify a courtroom anywhere in the county that was available to commence a criminal trial.  At 4:15 p.m., however, a courtroom became available at a branch courthouse in Indio, some 76 miles away, but defendant and defense counsel would not be able to travel there before the close of business because of the distance between the two courthouses.  

The Supreme Court must consider whether, under the circumstances, defendant could be “brought to trial” in the Indio courtroom within the terms of section 1382, and whether the time required to travel between the courthouses in the City of Riverside and Indio constitutes “good cause” or an exceptional circumstance justifying delay of the trial.  

(8) S050583
People v. Howard (Demetrius Charles) [Automatic Appeal]

If a person is killed during the commission or attempted commission of a serious felony, all of those guilty of the felony offense also are guilty of murder.  This is called the “felony murder rule.”  Under the death penalty law, even someone who is not the actual killer may be sentenced to death if that person acted with “reckless indifference to human life,” and was a major participant in one of the felonies listed in the law, including robbery.  


In this case, the jury voted to impose the death penalty upon defendant for his role in an attempted robbery that ended in the death of a young mother.  As noted earlier, appeals in death penalty cases, unlike appeals in all other cases, go directly from the trial court to the state Supreme Court, bypassing the Court of Appeal.  


The evidence presented to the jury showed that defendant and his companion, Funches, approached the victim as she parked her car in an apartment building garage.  Her 5-year-old daughter was in the passenger seat.  Defendant walked up to the driver’s door and Funches walked to the passenger door; both of them were holding guns.  The victim opened her door, saw defendant, and began kicking at him.  Funches fired, shattering the passenger window and hitting the victim in the head.  Defendant and Funches ran away.  The victim’s daughter ran to a nearby apartment.  Many police responded to the resulting 911 call, and defendant was arrested in the area.  His gun was found in shrubbery near the apartments.  


One of defendant’s many claims on appeal is that he was wrongly forced to wear a stun belt at trial.  Although it is not completely clear from the record that defendant actually wore such a belt during trial, the Supreme Court will consider whether the trial judge properly ordered him to do so, and whether the belt unfairly affected defendant when he testified.  


Defendant also argues that the trial judge erred in failing to grant him a new trial, based primarily on the following claims:  On the day he was found guilty, defendant was riding a jail transport bus and found himself seated in front of Torrence, the prosecution’s main witness.  Torrence had been present when defendant and Funches talked about robbing someone on the day of the murder.  Torrence also identified the gun found at the scene as the one defendant had carried.  When defendant asked Torrence why he had lied about defendant’s role in the crime, Torrence said he had been intimidated by the police, who considered him a suspect, and by others who may have been involved.  After defendant, through his counsel, brought this information to the attention of the trial judge, that judge refused to grant a new trial, noting that someone surrounded by other inmates might be expected to make such excuses, and that Torrence’s trial testimony was confirmed by other evidence.  
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