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THE SENTENCING SUMMARY

"BASE TERM”

The base termis the determinate prison term selected from among the three possible terms prescribed by statute or the determinate prison term
prescribed by law if arange of three possible termsis not prescribed. (Rule 405(b).)

"PRINCIPAL TERM"

The principle term is the greatest term of imprisonment imposed for any of the specific crimes, including any term imposed for specific
enhancements. Enhancements are not added onto subordinate non-violent felonies for which a consecutive term isimposed. Subordinate terms
are added to the principal term a one-third the middle term for violent and non-violent felonies, and the specific enhancements are added to violent
felonies at one-third the middie term. (PC § 1170.1(a).)

THE "AGGREGATE TERM-OF IMPRISONMENT"

The aggregate term of imprisonment is the sum of the principa term, the subordinate term and any additiond term imposed pursuant to Pena Code
section 667, 667.5, 667.6 or 12022.1 and Health and Safety Code section 11370.2. (PC81170.1(a).)

SELECTING THE TERM

The sentencing judge shall select the upper, middle, or lower term on each count for which defendant has been convicted when a sentence of
imprisonment is imposed or the execution of a sentence of imprisonment suspended. (Rule 420(a).)

"MIDTERM PRESUMPTION"

The court shall order imposition of the middle term unless there are circumstances in aggravation or mitigation of the crime. (PC §1170(b); Rule
420(a).)

STANDARD OF PROOF

Circumstances in aggravation and mitigation are proved by a preponderance of the evidence. The upper or lower term isjustified only if, after
considering al relevant facts, the circumstances in aggravation outweigh those in

mitigation or the circumstances in mitigation outweigh those in aggravation. The relevant facts are included in the record, probation report, other
reports and statements properly received, statementsin aggravation or mitigation and any further evidence introduced at the sentencing hearing.
(Rule 420(b).)

REASONS FOR SENTENCE CHOICE

The court shall state the reasons for its sentence choice on the record at the time of sentencing. (PC81170(c).)
A "sentence choice" isthe selection of any disposition of the case which does not amount to a dismissal, acquittal, or grant of anew trid. (Rule
405(0).)

Sentence choices that generally require a statement of reasons include; (1) granting probation; (2) imposing a prison sentence and thereby denying
probation; (3) declining to commit to the Y outh Authority an digible juvenile found amenable to treatment, (4) selecting aterm other than the middle
statutory term for either an offense or an enhancement; (5) imposing consecutive sentences; (6) imposing full consecutive sentences under section
667.6(c). rather than consecutive terms under section 1170.1 (a), when the court has that choice; (7) striking or staying the punishment for an
enhancement; (8) imposing both weapons and injury. enhancements for a single court under section 1170.1(€); (9) waiving arestitution fine and
(20) not committing an eligible defendant to the California Rehabilitation Center. (Rule 406(b).)

If the court is required to give reasons for a sentence choice it shall state in simple language the primary factor or factors that support the exercise
of discretion or, if applicable, state it has no discretion. The statement need not be in the language of these rules and shall be delivered orally on
the record. (Rule 406(a).)



REASONS FOR AGGRAVATED OR MITIGATED TERM
The court shall set forth on the record the facts and reasons for imposing the aggravated or mitigated term. (PC 8§ 1170(b).)

The reasons for salecting the aggravated or mitigated term shall be stated orally on the record and shall include aconcise statement of the ultimate
facts which the court deemed to constitute circumstances in aggravation or mitigation justifying the term selected. (Rule 420(e).)

STIPULATED SENTENCES

It is an adequate reason for a sentence or other disposition that defendant, personally and by counsel, has expressed agreement that it be imposed
and the prosecuting attorney has not expressed an objection to it. The agreement and lack of objection shall be recited on the record. (Rule 412(a).)

WAIVING SECTION 654 CLAIMS
By agreeing to a specified prison term personally and by counsel, a defendant who is sentenced to that term or a shorter one abandons any claim
that a component of the sentence violates section 654's prohibition of double punishment, unless that claim is asserted at the time the agreement
isrecited on the record. (Rule 412(b).)
“DUAL USE OF FACTS'

The court may not impose the aggravated term by using the fact of any enhancement upon which sentence isimposed pursuant to sections 667.5,
1170.1, 12022, 12022.4 12022.5, 12022.53, 12022.55, 12022.6, 12022.7, 12022.9, or any other section. (PC § 1170(b).)

A fact charged and found as an enhancement may be used as a reason for imposing the aggravated term only if the court has discretion to strike the
punishment for the enhancement and does so, and use of the fact to aggravate rather than enhance is adequate reason for striking the additional term
of imprisonment regardless of the effect on the total term. (Rule 420(c).)
A fact that is an element of the crime shall not be used to impose the upper term. (Rule 420(d).)
Any circumstances in aggravation may be considered in deciding whether to impose consecutive rather than concurrent sentences except (i) afact
used to impose the upper term, (i) afact used to otherwise enhance defendant's prison sentence or (iii) afact that is an element of the crime. (Rule
425(b).)

“ AGGRAVATION" OR "CIRCUMSTANCESIN AGGRAVATION"

Aggravation or circumstancesin aggravation means facts which justify theimpaosition of the upper prison term referred to in section 1170(b).
(Rule 405(d).)

Facts Relating To THE CRIME
(whether or not charged or chargeable as enhancements)

421 (a)(1) - The crimeinvolved great violence, great bodily harm, threat of great bodily harm, or other acts disclosing a high degree of cruelty,
viciousness or callousness.

421 (8)(2) - The defendant was armed with or used a weapon at the time of the commission of the crime.
421 (a)(3) - The victim was particularly vulnerable.

421 (a)(4) - The defendant induced others to participate in the commission of the crime or occupied a position of leadership or dominance of other
participants in its commission.

421 (a)(5) - The defendant induced a minor to commit or assist in the commission of the crime.

421 (8)(6) - The defendant threatened witnesses, unlawfully prevented or dissuaded witnesses from testifying, suborned perjury or in any other
way illegally interfered with the judicial process.

421(a)(7) - The defendant was convicted of other crimes for which consecutive sentences could have been imposed but for which concurrent
sentence s are being imposed.

421 (a)(8) - The manner in which the crime was carried out indicates planning, sophistication or professionalism.
421 (8)(9) - The crimeinvolved an attempted or actual taking or damage of great monetary value.

421 (a)(10) - The crime involved alarge quantity of contraband.



421 (a)(111) - The defendant took advantage of a position of trust or confidence to commit the offense.
Fact Relating To THE DEFENDANT
421 (b)(2) - The defendant has engaged in violent conduct which indicates a serious danger of society.

421 (b)(2) - The defendant's prior convictions as an adult or sustained petitions in juvenile delinquency proceedings are numerous or of increasing
seriousness.

421 (b)(3) - The defendant has served a prior prison term.
421 (b)(4) - The defendant was on probation or parole when the crime was committed.
421 (b)(5) - The defendant's prior performance on probation or parole was unsatisfactory.
LEGISLATED CIRCUMSTANCESIN AGGRAVATION
PC § 243.4(h) The defendant “was an employer and the victim was an employee of the defendant” and is convicted of felony sexua battery.
PC 8422.75(c) - The defendant personally used afirearm, in the commission or attempted commission of a crime committed because of the victim's
race, color, religion, nationality, country of origin, ancestry, disability or sexua orientation when imposing the enhancements prescribed by sections

422.75(a) and 422.75(b).

PC §1170.7 - Robbery or attempted robbery for the purpose of obtaining any controlled substance was committed against a pharmacist, pharmacy
employee or other person lawfully possessing controlled substances.

PC §1170.71 - The defendant used obscene matter to induce a minor to engage in lewd acts where defendant violates Penal Code section 288.

PC 81170.72- - That the minor was 11 years of age or younger where defendant is convicted of a specified controlled substance offense or a
specified controlled substance enhancement is found true.

PC §1170.73 - The quantity of controlled substance involved where defendant violates Health and Safety Code section 11377, 11378 or 1178.5.

PC 8§1170.74 - The controlled substance is the crystalline form of methamphetamine where defendant violates Health and Safety Code section
11377, 11378, 11379 or 11379.6.

PC §1170.75 - The defendant committed a felony because of the victim's race, color, religion, nationality, country of origin, ancestry, disability,
gender or sexud orientation (except where the court imposes the additional punishment under section 422.75 or defendant has been convicted of
an offense subject to section 1170.8).

PC 81170.76 - Dependant committed or attempted to commit a violation of 243.4, 245, 273.5, or 273.55 and is or has been a member of the
household of aminor or the victim, or the appellant is a blood relative, it shall be a circumstance is aggravation.

PC 81170.78 - Defendant committed arson against the owner or occupant of the property or structure burned in retaliation for eviction or any other
legal action.

PC §1170.8(a) - A robbery or assault with a deadly weapon or by force likely to produce great bodily injury was committed against a person in
aplace of worship.

PC 81170.8(b) - A defendant convicted of arson or possession of combustible materias intentionally burned or intended to bum a place of worship.

PC §1170.81 - That defendant knew or reasonably should have known the intended victim of an attempted crime punishable by life was a police
officer engaged in his duties.

PC 81170.82 - Upon conviction of Health and Safety Code sections 11352, 11360, 11379 or 11379.5 that the defendant knew or reasonably should
have known the person to whom he sold, furnished, administered or gave away the controlled substance was pregnant or in psychological treatment
for amental disorder or for substance abuse at the time of the offense or had been previoudly convicted of a violent felony defined in section
667.5(C).

PC §1170.84 - That defendant tied, bound or confined the victim of a serious felony.

PC §1170.85(a) - A felony assault or battery was committed to prevent or dissuade a person who is or may become a witness from testifying or
providing information to law enforcement or the prosecution in a crimina or juvenile court proceeding.

PC §1170.85(b) - The victim was particularly vulnerable or unable to defend himself due to age or significant disability.



PC § 1170.86 Upon conviction of section 220, 261, 261.5, 264.1, 266 or 269 the fact the offense was committed withing a school zone, against
apupil currently in school, shall be considered an aggravation.

PC §1170.89 - That defendant knew or had reason to believe the firearm was stolen in imposing the upper termfor a section 12021.5, 12022,
12022.2, 12022.3, 12022.4. 12022.5, 12022.55 or 12280 enhancement related to possession of, being armed with, use of or furnishing or supplying
afirearm.

H& S § 11373(b) - Willful failure to complete a court ordered education and treatment program (other than for inability to pay) when sentencing
any subsequent section 11353, 11354 or 11380 violation.

“MITIGATION" OR"CIRCUMSTANCES IN MITIGATION'

Mitigation or circumstances in mitigation means facts which justify theimposition of the lower of three authorized prison terms or facts which
justify the court in declining to impose an enhancement when the court has discretion not to impose it. (Rule 405(€).)

Facts Relating To THE CRIME
423(3a)(1) - The defendant was a passive participant or played aminor rolein the crime.
423(a)(2) - The victim was an initiator of, willing participant in, or aggressor or provoker of the incident.
423(a)(3) - The crime was committed because of an unusua circumstance, such as great provocation, which is unlikely to recur.

423(a)(4) - The defendant participated in the crime under circumstances of coercion or duress or his conduct was partialy excusable for some
other reason not amounting to a defense.

423(a)(5) - The defendant with no apparent predisposition to do so was induced by others to participate in the crime.

423(a)(6) - The defendant exercised caution to avoid harm to persons or damage to property, or the amounts of money or property taken were
deliberately small, or no harm was done or threatened against the victim.

423(a)(7) - The defendant believed he had a claim or right to the property taken or for some other reason mistakenly believed his conduct was legdl.
423(a)(8) - The defendant was motivated by a desire to provide necessities for hisfamily or himself.
423(a)(9) - The defendant suffered from repeated or continuous physical, sexud, or psychologica abuseinflicted by the victim of the crime; and
the victim of the crime, who inflicted the abuse, was the defendant's spouse, intimate cohabitant, or parent of the defendant's child; and the facts
concerning the abuse do not amount to a defense.
Facts Relating To THE DEFENDANT

423(b)(1) - The defendant has no prior record or an insignificant record of criminal conduct considering the recency and frequency of prior crimes.
423(b)(2) - The defendant was suffering from amental or physical condition that significantly reduced his culpability for the crime.
423(b)(3) - The defendant voluntarily acknowledged wrongdoing prior to arrest or at an early stage of the criminal process.
423(b)(4) - The defendant isineligible for probation and but for the indligibility would have been granted probation.
423(b)(5) - The defendant made restitution to the victim.
423(b)(6) - The defendant's prior performance on probation or parole was good.

"REASONABLY RELATED" CRITERIA
The enumeration in these rules of some criteriafor the making of discretionary sentencing decisions does not prohibit the application of additional
criteria reasonably related to the decision being made. Any such additional criteria shall be stated on the record by the sentencing judge. (Rule
408(a).)

“ SPECIFIC" ENHANCEMENTS

An enhancement is an additional term of imprisonment added to the base term which merely fixes an additional penalty and does not define a



crime or offense. (Rule 405(c).) A specific enhancement relates to the facts of the offense and attaches to a particular count. (People v. Tassell
(1984) 36 Cal.3d 77.)

PC 8186.11 (8) - Defendant commits two or more- related felonies, amaterial element of which isfraud or embezzlement, which involved a pattern
of related felony conduct involving the taking of more than $500,000 and is convicted of two or more feloniesin asingle criminal prosecution.
[2, 3 or 5years]

PC 8186.22(b)(1) - Defendant commits or attempts a felony for the benefit of, at the direction of or in association with any criminal street gang
with the specific intent to promote, further or assist in any criminal conduct by gang member. [1, 2 or 3 years|

PC 8422.75(a) - Defendant commits or attempts a felony because of the victim's race, color, religion, nationality, country of origin, ancestry,
disability or sexual orientation. [1, 2 or 3 years]

PC 8422.75(b) - Defendant commits or attempts a felony against the property of a public agency or private institution because that property is
identified or associated with a person or group of an identifiable race, color, religion, nationality, country of origin, ancestry, gender, disability
or sexual orientation. [1, 2 or 3 years]

PC 8422.75(c) - Defendant commits or attempts a felony because of the victim's race, color, religion, nationality, country of origin, ancestry, gender,
disability or sexual orientation while acting in concert personally or by aiding and abetting. [2, 3 or 4 years]

PC 8451.1(a) - Defendant is convicted of felony arson in violation of section 451 under specified conditions. [3, 4 or 5 years]
PC 8452.1 (a) - Defendant is convicted of felony unlawfully causing afire in violation of section 452 under specified conditions. [1, 2 or 3 years)

PC §667.8(a) - Defendant kidnapped the victim in violation of section 207 for the purpose of committing afelony violation of section 261, 262,
264.1, 286, 288a or 289. [9 years]

PC 667.8(b) - Defendant kidnapped a victim under the age of fourteen in violation of section 207 for the purpose of committing afelony violation
of section 286(c), 288 or 288a(c). [15 years]

PC 8667.83 - Defendant is convicted of afelony violation of section 207, 261, 264.1, 273a, 273d, 286, 288, 288a or 289 committed against a child
under the age of 18 years and the offense was committed as part of a ceremony, rite or similar observance. [3 years)

PC 8667.85 - Defendant is convicted of violating section 207 and kidnapped or carded away any child under the age of fourteen years with the
intent to permanently deprive the parent or legal guardian of custody of the child. [5 years]

PC §667.9(a) - Defendant is convicted of specified felony against a person age 65 or older, under the age of 14 or blind, a paraplegic or a
quadriplegic. [I year (for each violation)]

PC 8667.9(b) - Defendant is convicted of specified felony against a person age 65 or older, under the age of 14 or blind, deaf, developmentally
disabled, a paraplegic or a quadriplegic and has suffered a prior conviction for a specified offense. [2 years (for each violation and in addition
to a section 667 enhancement)]

PC §667.10 - Defendant is convicted of unlawful penetration in violation of section 289 against person age 65 - or older, 14 or younger or blind,
deaf, developmentally disabled, a paraplegic or a quadriplegic, and has suffered a prior conviction for unlawful penetration. 12 years (for each
violation)]

PC 8667.15(a) Defendant exhibits child pornography prior to or during the commission or attempted commission of aviolation of section 288.
[1 year]

PC §667.15(b) - Defendant exhibits child pornography prior to or during the commission or attempted commission of aviolation of section 288.5.
[2 years]

PC §667.16 - Defendant is convicted of felony violation of section 470, 487 or 532 as part of a plan or scheme to defraud in connection with the
offer or performance of repairs for damage caused by a natural disaster. [1 year]

PC 8674(a) - Defendant is a primary care provider who is convicted of afelony violation of section 261, 285, 2869 288, 288a or 289 upon a minor
entrusted to his care. [2 years (in addition to any other required or authorized enhancement)]

PC 8674(b) - Defendant is a primary care provider who is convicted of afelony violation of section 261, 285, 286, 288, 288a or 289 upon a minor
entrusted to his care while acting in concert. [3 years (in addition to any other required or authorized enhancement)]

PC §12021.5(a) - Defendant caries aloaded or unloaded firearm on his person or vehicle during the commission or attempted commission of any



street gang crime described in subdivision (a) or (b) of section- 186.22. (1, 2, or 3 years)

PC §12021.5(b) - Appellant carries aloaded or unloaded firearm together with a detachable shotgun magazine, a detachable pistol magazine,
etc. during the commission or attempted commission of a street gang crime described in subdivisions (a) or (b) of section 186.22. (2, 3, or 4
years)

PC 8§12022(8)(1) - Any principa is armed with afirearm. [1 year (unless arming is an element of the offense)]

PC 8§12022(a)(2) - Any principal is armed with an assault weapon or machine gun. [3 years)

PC §12022(b)(1) - Defendant uses a deadly or dangerous weapon. [1 year (unless useis and element of the, offense)]

PC §12022(b)(2) - Defendant uses a deadly or dangerous weapon in committing carjacking or attempted carjacking.
[1,2" 3years]

PC 812022(c) - Defendant is personally armed with afirearm during the commission or attempted commission Of aviolation of Health and Safety
Code section 11351, 11351.5, 11352, 11366.5, 11366.6, 11378, 11378.5, 11379, 11379.5 or 11379.6. [3, 4 or 5 years]

PC §12022(d) - Any principal who knows another principal is personally armed with afirearm during the commission or attempted commission
of aviolation of Health and Safety Code section 11351, 11351.5, 11352, 11366.5, 11366.6, 11378, 11378.5, 11379, 11379.5 or 11379.6. [1, 2
or 3years]

PC §12022.1 - Defendant is convicted of felony while released from custody on bail or own recognizance pending trial on an earlier felony. [2
years (added to secondary offense unless defendant acquitted of primary offense)]

PC §12022.2(a) - Defendant possesses ammunition designed primarily to penetrate metal or armor while armed with afirearm. [3, 4 or 10 years)
PC §12022.2(b) - Defendant wesars a body vest in the commission or attempted commission of a violent offense defined in section 12021.1 (b).
[1, 2 or 5years]

PC §12022.3(a) - Defendant uses a firearm of other deadly weapon when violating section 261, 262, 264.1, 286, 288, 288a. or 289. [3, 4 or 10
years]

PC §12022.3(b) - Defendant is armed with a firearm of other deadly weapon when violafing section 261, 262, 264. 1, 286, 288, 288aor 289. [1,
2 or 5years]

PC 812022.4 - Defendant furnishes or offersto furnish afirearm to another during the commission or attempted commission of afelony to aid and
abet or enable that person in committing the crime. [1, 2 or 3 years)

PC §12022.5(8)(1) - Defendant personally uses afirearm. [3, 4 or 10 years (unless use is an element of the offense)]

PC §12022.5(a8)(2) - Defendant personally uses afirearm in committing carjacking or attempted carjacking. [4, 5 or 10 years]

PC §12022.5(b)(1) - Defendant discharged a firearm at an occupied motor vehicle causing great bodily injury or death. [5, 6 or 10 years)
PC §12022.5(b)(2) - Defendant personally uses an assault weapon or machine gun. [5, 6 or 10 years]|

PC 812022.5(c) - Defendant personally uses afirearm in the commission or attempted commission of aviolation of Health and Safety Code section
11351, 11351.5, 11352, 11366.5, 11366.6, 11378, 11378.5, 11379, 11379.5 or 11379.6. [3, 4 or 10 years]

NOTE. Subdivision (d) provides the additional terms are applicable in cases of assault with a firearm under section 245(a)(2), assault with
a deadly weapon which is a firearm under section 245 or murder if the killing was per petrated by means of shooting a firearm from a motor
vehicle intentionally at another person outside of the vehicle with the intent to inflict great bodily injury or death.

PC § 12022.53(b) For specific enumerated felonies, listen in subdivision (&), any person who used afirearm shall be punished by an additional
term of 10 years.

PC 812022.53(c) For specific enumerated felonies, listen in subdivision (&), any person who discharges a firearm in the commission of a
subdivision (a) offense shall be punished by an additional term of 20 years.

PC §12022.53(d) For specific enumerated felonies, listen in subdivision (@), any person who discharges a firearm and causes GBI or degth, shall
be punished by an additional term of 25 yearsto life.

PC §12022.55 - Defendant intends to inflict great bodily injury or death and causes such injury or death of a person other than an occupant of a



motor vehicle as aresult of discharging afirearm from a maotor vehicle. [5, 6 or -10 years]

PC 812022.6(a) Defendant takes, damages or destroys property of value in excess of $50,000. [I year]

PC -812022.6(b) Defendant takes, damages or destroys property of value in excess of S150,000. [2 years)|
PC 812022.6(c) Defendant takes, damages or destroys property of value in excess of $1,000,000. [3 years]
PC 812022.6(d) Defendant takes, damages or destroys property of value in excess of $2,500,000. [4 years]

NOTE. Section 12022.6 provides the additional terms are applicable if the aggregate losses to the victims for all felonies charged in the
accusatory pleading exceed the amount specified and arise from a common scheme or plan.

PC §12022.7(a) - Defendant personally inflicts great bodily injury. [3 years (unless infliction is an element of the offense)]

PC §12022.7(b) - Defendant inflicts great bodily injury causing the Victim to become comatose due to brain injury or suffer paralysis of a
permanent nature. [5 years|

PC §12022.7(c) - Defendant personally inflicts great bodily injury on aperson 70 years of age or older. [5 years (unlessinfliction is an element
of the offense)]

PC §12022.7(d) - Defendant personally inflicts great bodily injury under circumstances involving domestic violence. [3, 4 or 5 years]

PC §12022.75 - Defendant administers a controlled substance listed in Health and Safety Code section 11054, 11055, 11056, 11057 or 11058
against the victim's will by force, violence or fear of immediate and unlawful bodily injury to the victim or another person. [3 years]

PC 8§12022.8 - Defendant inflicts great bodily injury in violating section 261(8)(2), 261(a)(3), 261(a)(6), 262(a)(1), 262(a)(4), 264.1, 288(b),
289(a) or sodomy or oral copulation by force, violence, duress, menace or fear of immediate and unlawful bodily injury on the victim or another
as provided in section 286 or 288a. [5 years (for each violation)]

PC §12022.85 - Defendant violates section 261, 261.5, 262, 286 or 288a with knowledge he has acquired AIDS or carries the antibodies. [3 years
(for each violation)]

PC §12022.9(a) - Defendant intentionally inflicts injury resulting in the termination of a pregnancy. [5 years]

PC §12022.9(b)(1) - Defendant is convicted of violating section 12034 and victim suffers paralysis or paraparesis of amajor body part, including
the entire hand or foot, as aresult of personaly, willfully and malicioudly discharging the firearm. [4 years]

PC §12022.9(b)(2) - Defendant is convicted of violating section 246 and victim suffers paralysis or paraparesis of amajor body part, including
the entire hand or foot, as aresult of personaly, willfully and malicioudly discharging the firearm. [4 years]

PC §12022.95 - Defendant is convicted of violating section 273awho under circumstances or conditions likely to produce grest bodily harm or
death willfully causes or permits a child to suffer or inflicts unjustifiable pain6r injury that resultsin death or having the care or custody of a child
under circumstances likely to produce great bodily harm or death willfully causes or permits that child to be injured or harmed and that injury
resultsin death. [4 years]

H& S §11356.5(a)(1) - Defendant induces another to possess for sale, transport, sell or distribute a specified controlled substance or PCP, and
the value of the substance exceeds $500,000. [1 year]

H& S §11356.5(8)(2) - Defendant induces another to possess for sale, transport, sell or distribute a specified controlled substance or PCP, and
the value of the substance exceeds $2,000,000. [2 years]

H& S §11356.5(8)(3) - Defendant induces another to possess for sale, transport, sell or distribute a specified controlled. substance or PCP, and
the value of the substance exceeds $5,000,000. [3 years]

H& S § 11370.4(a)(1) - Defendant is. convicted of violating or conspiring to violate section 11351, 11351.5 or 11352 with respect to a substance
containing heroin, cocaine base or cocaine exceeding 1 kilogram in weight. [3 years]

H& S 811370.4(a)(2) - Defendant is convicted of violating or conspiring to violate section 11351, 11351.5 or 11352 with respect to a substance
containing heroin, cocaine base or cocaine, exceeding 4 kilograms in weight. [5 years]

H& S 811370.4(a)(3) -Defendant is convicted of violating or conspiring to violate section 11351, 11351.5 or 11352 with respect to a substance
containing heroin, cocaine base or cocaine exceeding 10 kilograms in weight. [10 years]



H& S 811370.4(8)(4) - Defendant is convicted of Violating or conspiring to violate section 11351, 11351.5 or 11352 with respect to a substance
containing heroin, cocaine base or cocaine exceeding 20 kilograms in weight. [15 years]

H& S 811370.4(a)(5) - Defendant is convicted of violating or conspiring to violate section 11351, 11351.5 or 11352 with respect to a substance
containing heroin, cocaine base or cocaine exceeding 40 kilograms in weight. [20 years]

H& S 811370.4(8)(6) - Defendant is convicted of violating or conspiring to Violate section 11351, 11351.5 or 11352 with respect to a substance
containing heroin, cocaine base or cocaine exceeding 80 kilograms in weight. [25 years]

H& S 811370.4(b)(1) - Defendant is convicted violating or conspiring to violate section 11378, 11378.5, 11379 or 11379 wfth respect to a
substance containing methamphetamine, amphetamine or PCP and its anal ogs exceeding 1 kilogram by weight or 30 liters by liquid volume. [3
years]

H& S 811370.4(b)(2) - Defendant is convicted violating or conspiring to violate section 11378, 11378.5, 11379 or 11379 with respect to a
substance containing methamphetamine, amphetamine or PCP and its analogs exceeding 4 kilogram by weight or 100 liters by liquid volume. [5
years]
H& S 811370.4(b)(3) - Defendant is convicted violating or conspiring to violate section 11378, 11378.5, 11379 or 11379 with respect to a
substance containing methamphetamine, amphetamine or PCP and its anal ogs exceeding 10 kilogram by weight or 200 liters by liquid volume. [10
years]
H& S 811370.4(b)(4) - Defendant is convicted violating or conspiring to violate section 11378, 11378.5, 11379 or 11379 with respect to a
substance containing methamphetamine, amphetamine or PCP and its anal ogs exceeding 20 kilogram by weight or 400 liters by liquid volume. [15
years]

H& S 811379.8(a)(1) - Defendant is convicted of aviolation of or conspiracy to violate section 11379.6(a) with respect to a substance containing
amphetamine, methamphetamine or PCP exceeding 1 pound in weight or 3 gallons by liquid volume. [3 years]

H& S §11379.8(a)(2) - Defendant is convicted of aviolation of or conspiracy to Violate section 11379.6(a) with respect to a substance containing
-amphetamine, methamphetamine or PCP exceeding 3 pounds in weight or .10 gallons by liquid-volume. [5 years]

H& S 811379.8(8)(3) - Defendant is convicted of aviolation of or conspiracy to violate section 11379.6(a) with respect to a substance containing
amphetamine, methamphetamine or PCP exceeding 10 pounds in weight or 25 gallons by liquid volume. [10 years]

H& S 811380.5(a)(1) - Defendant is convicted of selling or possessing for sale heroin, cocaine, cocaine base, methamphetamine or PCP upon the
grounds of apublic park or ocean-front beach. [1 year (except if any other additional punishment isimposed pursuant to section 11353.1, 11353.5,
11353.6, 11353.7 or 11380. 1)]

SELECTING THE ENHANCEMENT TERM

When defendant is subject to an enhancement for which three possible terms are specified the middle term shall be imposed unless there are
circumstances in aggravation or mitigation or, under statutory discretion, the judge strikes the additional term. (Rule 428(b).)

CONSECUTIVE SENTENCES
“ SUBORDINATE TERM”

The subordinate termis the term of imprisonment for felonies for which a consecutive sentence is imposed pursuant to Penal Code section 1170.1.
(PC81170.1 (a).)

“ Regular Felonies’

The subordinate term for each consecutive offense which is not a“violent felony” is one-third of the middle term of imprisonment excluding
enhancements. (PC §1170.1(a).)

“Violent Felonies’

The subordinate term for each consecutive offense which isa“violent felony" is one-third of the middle term of imprisonment prescribed plus
one-third of any enhancement. (PC §1170.1(a).)

Theviolent felonies are (1) murder or voluntary mandaughter, (2) mayhem, (3) rape as defined in paragraph (2) or (6) of subdivision (8) of section
261 or paragraph (1) or (4) of subdivision (a) of section 262, (4) sodomy by force, violence, duress, menace, or fear of immediate and unlawful



bodily injury on the victim or another person, (5) ora copulation by force, violence, duress, menace, or fear of immediate and unlawful bodily
injury on the victim or another person, (6) lewd acts on a child under the age of 14 years as defined in section 288, (7) any felony punishable by
death or imprisonment in the state prison for life, (8) any felony in which the defendant inflicts great bodily injury on any person other than an
accomplice which has been charged and proved as provided for in section 12022.7 or 12022.9 on or after July 1, 1977, or as specified prior to
July 1, 1977, in sections 213, 264, and 461, or any felony in which the defendant uses a firearm which use has been charged and proved as provided
in section 1202-2.5 or 12022.55, (9) any robbery perpetrated in an inhabited dwelling house, vessel, as defined in section 21 of the Harbors and
Navigation Code, which isinhabited and designed for habitation, an inhabited floating home as defined in subdivision (d) of section 18075.55 of
the Harbors and Navigation Code, inhabited trailer coach, as defined in the Vehicle Code, or in the inhabited portion of any other building, wherein
it is charged and proved that the defendant personally used a deadly or dangerous weapon, as provided in subdivision (b) of section.12022, in the
commission of that robbery, (10) arson, in violation of subdivision (a) of section 451, (11) the offense defined in subdivision (&) of section 289
where the act is accomplished against the Victim's will by force, violence, duress, menace, or fear of immediate and unlawful bodily injury on
the victim or another person, (12) attempted murder, (13) aviolation of section 12308, (14) kidnapping, in violation of subdivision (b) of section
207, (15) kidnapping, as punished in subdivision (b) of section 208, (16) continuous sexua abuse of a child, in violation of section 288.5 and (17)
carjacking, as defined in subdivision (a) of section 215, if it is charged and proved that the defendant personally used a dangerous or deadly
weapon as provided in subdivision (b) of section 12022 in the commission of the carjacking. (18) any robbery of the first degree; (19) aviolation
of section 264.1 (PC 8667.5(c).)

Kidnappings

When a consecutive term is imposed for two or more violations of section 207 involving both separate victims the aggregate term shall be
calculated asin subdivision (a), except the subordinate term for each subordinate kidnaping shall be one-third the middle term and full term for
each specific enhancement to those subordinate terms. (PC § 1170. 1(b).)

Witness | ntimidation

The subordinate term where defendant is convicted of violating section 139(b) is 100% of the middle term. (PC § 1170.13(a).)

Offense Against Witness And Another Felony

Where defendant stands convicted of any felony and of a violation of section 136.1 or 137 which was committed against a victim, witness or
potential witness or a person who was about to give material information pertaining to the first felony, or 653f which was committed to dissuade
awitness or potentia witness to the first felony the subordinate term for each section 136.1, 137 or 653f violation consists of 100% of the middle
term and 100% of any enhancement imposed pursuant to sections 12022, 12022.5, 12202.53, 12022.55,0r 12022.7 (PC §1170.15.)

Robberies

Where defendant stands convicted of one or more robberies where defendant used a dangerous or deadly weapon, each is not aviolent felony, the

aggregate term shall be calculated per 11701(a), except the subordinate term for each subordinate robbery is one-third the middle term of the
offense and enhancement within 12022(b). (PC § 1170.95.)

CRITERIA AFFECTING DECISION TO IMPOSE
CONSECUTIVE RATHER THAN CONCURRENT SENTENCES
425(a)(1) - The crimes and their objectives were predominantly independent of each other.
425(a)(2) - The crimes involved separate acts of violence or threats of violence.

425(a)(3) - The crimes were committed at different times or separate places, rather than being committed so dose in time and place as to indicate
asingle period of aberrant behavior.

425(b) - Any circumstances in aggravation or mitigation may be considered in deciding whether to impose consecutive rather than concurrent
sentences, except (i) afact used to impose the upper term, (ii) afact used to otherwise enhance defendant's prison sentence and (iii) afact that is
an element of the crime shall not be used to impose consecutive sentences.

PRESUMPTION OF CONCURRENCY

The terms of imprisonment shall run concurrently if the court fails to determine how the terms of imprisonment on the second or subsequent judgment
shall run. (PC 8§669.)

"GENERAL" ENHANCEMENTS

An enhancement is an additional term of imprisonment added to the base term which merely fixes an additional penalty and does not define a



crime or offense. (Rule 405(c).) A general enhancement relates to the offender and is added once to the aggregate term of imprisonment. (People
v. Tassell (1984) 36 Cal.3d 77.)

PRIOR CONVICTIONS

PC 8422.75(e) - Each prior felony conviction on charges brought and tried separately where it was found defendant committed or attempted a felony
because of the victim's race, color, religion, nationality, country of origin, ancestry, disability or sexua orientation where a section 422.75
enhancement isimposed. [1 year]

PC 8667(8)(1) - For each prior conviction of a”'serious felony" in this state or of any offense committed in another jurisdiction which includes
all the elements of any serious felony on charges separately brought and tried unless the punishment imposed under another provision of law would
result in alonger term of imprisonment where defendant is convicted of a serious felony. [5 years]|

The seriousfeloniesare (1) murder or voluntary mandaughter, (2) mayhem, (3) rape, (4) sodomy by force, violence, duress, menace, threat of great
bodily injury or fear of immediate and unlawful bodily injury on the victim or another, (5) ora copulation by force, violence, duress, menace, threat
of great bodily injury or fear of immediate and unlawful bodily injury on the victim or another, (6) lewd or lascivious acts on a child under the
age of 14 years, (7) any felony punishable by death or imprisonment for life, (8) any offier felony in which defendant personaly inflicts great bodily
injury on any person other than an accomplice or any felony in which defendant personally uses afirearm, (9) attempted murder, (10) assault with
intent to commit rape or robbery, (11) assault with adeadly weapon or instrument on a peace officer, (12) assault by alife prisoner on anoninmate,
(13) assault with a deadly weapon by an inmate, (14) arson, (15) exploding a destructive device, or any explosive with intent to injure, (16)
exploding a destructive device or any explosive causing great bodily injury or mayhem, (17) exploding a destructive device or any explosive with
intent to murder, (18) burglary of an inhabited dwelling house or trailer coach or inhabited portion of any other building, (19) robbery or bank
robbery, (20) kidnapping, (21) holding of a hostage by a person confined in state prison, (22) facing false imprisonment as described in section
210.5, (23) attempt to commit afelony punishable by death or imprisonment for life, (24) any felony in which defendant personally used a deadly
or dangerous weapon, (25) selling, furnishing, administering, giving or offering to sell, furnish, administer or give heroin, cocaine, PCP or any
methamphetamine-related drug or any precursor of methamphetamine to a minor, (26) any unlawful penetration where the act is accomplished
againgt the victim's will be force, violence, duress, menace or fear of immediate and unlawful bodily injure on the victim or another, (27) grand
theft involving afirearm, (28) carjacking, (29) any violation of section 288.5, (30) any violation of section 244, (31) assault with a deadly weapon
or instrument on afirefighter, (32) any violation of section 264.1, (33) any violation of section 12022.53, (34) any attempt to commit a crime listed
in this subdivision other than an assault, (35) any conspiracy to commit an offense described in paragraph (25) as it applies to section 11370.4
of the Hedlth and Safety Code where the defendant conspirator was substantially involved in the planning, direction or financing of the underlying
offense.

PC 8667.51 (a) - For each prior conviction of sections 261, 264.1, 285, 286, 288, 288a, 288.5 or 289 or any offense committed in another
jurisdiction that includes al of the elements of any such offense where defendant is convicted of violating section 288, provided that no additional
term shall be imposed for any prison term served prior to aperiod of 10 years in which defendant remained free of both prison custody and the
commission of an offense which resultsin afelony conviction. [5 years]

PC 8667.6(a) - Defendant is convicted of violating paragraph (2), (3), (6) or (7) of subdivision (&) of section 261, paragraph (1), (4) or (5) of
subdivision (@) of section 262, section 264.1, section 288(b), section 288.5, section 289(a), section 286(k), section 288a(k), or of committing
sodomy or ora copulation in violation of Section 286 or 288a by force, violence, duress, menace, or fear of immediate and unlawful bodily injury
on the victim or another person and has been convicted previoudy of any of those offenses, except no enhancement may be imposed for any
conviction occurring prior to aperiod of 10 yearsin which defendant remained free of both prison custody and the commission of an offense which
resultsin afelony conviction. [5 years)

H& S §11370.2(a) - Defendant is convicted of violating or conspiring to violate section 11351, 11351.5 or 11352 for each prior felony conviction
of or each prior felony conviction of conspiracy to violate section 11351, 11351.5, 11352, 11378, 11378.5, 11379, 11379.5, 11379.6, 11380,
11380.5 or 11383, whether or not the prior conviction resulted in aterm of imprisonment. [3 years (fully and separately and in addition to a 667.5
enhancement)]

H& S 811370.2(b) - Defendant is convicted of violating or conspiring to violate section 11378.5, 11379.5, 11379.6, 11380.5 or 11383 for each
prior felony conviction of or each prior felony conviction of conspiracy to violate section 11351, 11351.5, 11352, 11378, 11378.5, 11379,
11379.5, 11379.6, 11380, 11380.5 or 11383, whether or not the prior conviction resulted in aterm of imprisonment. [3 years (fully and separately
and in addition to a 667.5 enhancement)]

H& S §11370.2(c) - Defendant is convicted of violating or conspiring to violate section 11378 or 11379 with respect to substance containing
amphetamine or methamphetamine for each prior felony conviction of or each prior felony conviction of conspiracy to violate section 11351,
11351.5, 11352, 11378, 11378.5, 11379, 11379.5, 11379.6, 11380, 11380.5 or 11383, whether or not the prior conviction resulted in a term of
imprisonment. [3 years (fully and separately and in addition to a 667.5 enhancement)]



PRIOR PRISON TERMS

PC 8667.5(a) - Defendant is convicted of a "violent felony" and has served a prior separate prison term for a violent felony, except no
enhancement may be imposed for a prior separate prison term served prior to a period of 10 years in which the person remained free of both prison
custody and the commission of an offense which resultsin afelony conviction. [3 years]

PC 8667.5(b) - Defendant is convicted of any felony and has served a prior separate prison term for any felony, except no enhancement may be
imposed for aprior separate prison term served for a conviction occurring prior to a period of 5 yearsin which the person remained free of both
prison custody and the commission of an offense which results, in afelony conviction. [1 year]

PC 8667.6(b) - Defendant is convicted of violating paragraph (2), (3), (6) or (7) of subdivision (a) of section 261, paragraph (1), (4) or (5) of
subdivision (@) of section 262, section 264.1, section 288(b), section 288.5, section 289(a), section 286(k), section 288a(k), or of committing
sodomy or oral copulation in violation of Section 286 or 28aa by force, violence, duress, menace, or fear of immediate and unlawful bodily injury
on the victim or another person and has served two or more prior prison terms for any such crime, except no enhancement may be imposed for any
prison term served prior to aperiod of 10 yearsin which defendant remained free of both prison custody and the commission of an offense which
resultsin afelony conviction. [10 years (for each prison term served)]

STRIKING THE ADDITIONAL PUNISHMENT
FOR SENTENCE ENHANCEMENTS

The court may strike the additional punishment for the enhancements provided in Penal Code sections 186.10(c), 186.22, 422.75, 667.15, 667.5,
667.8, 667.83, 667.85, 12022, 12022.1, 12022.2, 12022.4, 12022.6, 12022.7, 12022.75, and 12022.9 and Health and Safety Code sections
11370.2, 11370.4, or 11379.8 of the Health and Safety Code if it determines that there are circumstances in mitigation of the additional punishment
and states on the record its reasons for striking the additional punishment. (PC 88 186.22(d), 422.75(h); H& S 11370.4(€), 11379.8(d); Rule
428(a).)

PRISON CRIMES

Where defendant is convicted of one or more felonies committed while confined in a state prison or subject to reimpdsonment for escape from
prison custody, whether in the same or different proceedings, and the law either requires the terms to be served consecutively or the court imposes
consecutive terms, the term of imprisonment, for all convictions to be served consecutively shall commence from the time defendant would
otherwise have been released from prison. If the new offenses are consecutive with each other, the principal and subordinate terms are calculated
as provided in section 1170.1 (8). This subdivision shall be applicable in cases of convictions of more than one offense in the same or different
proceeding. (PC § 1170. 1 (c).)

ALTERNATE SENTENCING PROVISIONS
ARSON

Makes “aggravated arson” punishable by imprisonment for 10 yearsto life without eligibility for release on parole until 10 calendar years have
€lapsed. (PC 451.5 and 452.1.)

ASSAULT ON CHILD CAUSNG DEATH

Prescribes imprisonment for 25 years to life where a defendant having care or custody of a child under eight years of age assaults the child by
means of force that to a reasonable person would be likely to produce great bodily injury resulting in the child's death. (PC § 273ab.)

ATTEMPTED MURDER

Prescribes imprisonment for lifewith the possibility of parole where defendant knows or reasonably should know the victim of an attempted
murder is a peace officer or firefighter engaged in the performance of his duties. (PC 664(€).)

DRUG OFFENSES

Subject to a 10-year washout period, prescribes aterm of life imprisonment without parole for 17 years (or the term imposed for the underlying
offenses and enhancements if greater) where defendant is convicted of violating Health and Safety Code section 11353, 11353.5, 11361, 11380
or 11380.5 and has served two or more prior separate prison terms or CY A commitments for any such violation. (PC §8667.75.)

GREAT BODILY INJURY

Subject to a 10-year washout period, prescribes aterm of life imprisonment without parole for 20 years (or the term imposed for the undedying
offenses and enhancementsif greater) where defendant is convicted of afelony inwhich great bodily injury was inflicted or force likely to produce
great bodily injury was used and has served two prior separate prison terms or CY A commitments for specified felonies. (PC 8667.7(3)(1;
667.7(b).)



KIDNAPING
Makes kidnapping to facilitate a carjacking punishable by imprisonment in state prison for life with possibility of parole. (PC § 209.5.)
MURDER

Makes second degree murder perpetrated by means of discharging a firearm from amotor vehicle intentionally at another person outside the vehicle
with intent to inflict great bodily harm punishable by imprisonment in state prison for 20 yearsto life. (PC § 190(d).)

SECTION 66.7 HABITUAL CRIMINALS
(a)(2) In compliance with subdivision (b) of Section 1385, any person convicted of a serious felony who previously has been convicted of a
serious felony in this state or of any offense committed in another jurisdiction which includes al of the elements of any serious felony, shall
receive, in addition to the sentence imposed by the court for the present offense, afive-year enhancement for each such prior conviction on

charges brought and tried separately. The terms of the present offense and each enhancement shall run consecutively.

(2) This subdivision shall not be applied when the punishment imposed under other provisions of law would result in a longer term of
imprisonment. There is no requirement of prior incarceration or commitment for this subdivision to apply.

(3) The Legidature may increase the length of the enhancement of sentence provided in this subdivision by a statute passed by majority vote of
each house thereof.

(4) Asused in this subdivision, “serious felony" means a serious felony listed in subdivision (c) of Section 1192.7.

(5) This subdivision shall not apply to a person convicted of selling, furnishing, administering, or giving, or offering to sell, furnish, administer,
or give to aminor any methamphetamine-related drug or any precursors of methamphetamine unless the prior conviction was for a serious felony
described in subparagraph (24) of subdivision (c) of Section 1192.7.

(b) It istheintent of the Legidature in enacting subdivisions (b) to (i), inclusive, to ensure longer prison sentences and greater punishment for those
who commit afelony and have been previously convicted of serous and/or violent felony offenses.

Subdivision (c)

When “defendant has been convicted of afelony™ and “has one or more prior felony convictions' each of the following apply:

(©)(2) - no aggregate term limitation for consecutive sentencing

(©)(2) - no probation for current or prior offense

()(3) - no washout period

(c)(4) - state prison only; no diversion or CRC

(c)(5) - postsentence credits “shall not exceed one-fifth" and "shall not accrue until the defendant is physically placed in state prison

(c)(6) - consecutive sentences are mandatory for the present felonies where defendant stands convicted of “more than one felony count not
committed on the same occasion, and not arising from the same set of operative facts'

(c)(7) - the sentence for “each conviction” must be consecutive to the sentence imposed “for any other conviction™" where defendant stands convicted
of "more than one serious or violent felony” as described in paragraph (6) (i.e., .not committed on the same occasion, and not arising from the same
set of operative facts'),

(c)(8) - the sentence imposed pursuant to subdivision (€) (i.e., the penalty for the second or third strike) "will be imposed consecutive to any other
sentence which the defendant is aready serving"
Subdivision (d)

Defines "prior conviction of afelony” asfollows:
(d)(2) - any offense in Penal Code section 667.5(c) or 1192.7(c) unless the sentence imposed automatically made the crime a misdemeanor; that

probation was granted or defendant committed as an MDSO or to CRC is irrelevant; there is no requirement the priors be "brought and tried
separately” (which means defendant may accumulate two "strikes in a single proceeding)



(d)(2) - a conviction in another jurisdiction for any offense that if committed in California is punishable be imprisonment in state prison if it
includes al the elements of afelony defined in section 667.5(c) or 1192.7(c)

(d)(3) - aprior juvenile adjudication if (1) defendant was "l 6 years of age or older” when he committed the offense, (2) the offenseislisted in
Penal Code sections 667.5(c) or 1192.7(c) or Welfare and I nstitutions Code section 707(b), (3) defendant was "found to be afit and proper subject
to be dealt with under the juvenile court law" and (4) defendant was “ adjudged a ward of the juvenile court' because he “ committed an offense
listedin subdivision (b) of Section 707"

Subdivision (e)

Provides the following “shall apply where a defendant has a prior felony conviction" and will be "in addition to any other enhancement or
punishment provision" which may apply:

(e)(2) - if one prior felony conviction, the determinate term or minimum indeterminate term "shall be twice the term otherwise provided for the
current felony conviction.”

(©)(2)(A) - if two or more prior felony convictions, the term for the current offense is "an indeterminate term of life, imprisonment” with the
minimum term of the indeterminate sentence computed as the greater of:

(©(2)(A)(i) - “three times the term otherwise provided" for each current felony conviction.
(&)()(A)(ii) - 25 years

(©)(2)(A)(iii) - the term determined pursuant to section 1170 “for the underlying conviction, including any enhancement,” or prescribed by section
190 (punishment for murder) or 3046 (person sentenced to life term)

(e)(2)(B) - thisterm “shall be served consecutive to any other term of imprisonment for which a consecutive sentence may be imposed by law"
and "shall not be merged therein but shall commence from the time the person would otherwise have been released from prison.”
Subdivision (f)

The prosecutor "shall plead and prove each prior conviction” unless he moves 'to dismiss or strike” an alegation "in furtherance of justice
pursuant to Section 1385, or if there is insufficient evidence to prove the prior conviction."

Subdivision (g)

Prior felony convictions “shall not be used in plea bargaining."

Subdivision (h)

All statutory references are to statutes as they existed on June 30, 199V

Penal Code § 1170. 12. Aggregate and consecutive terms for multiple convictions, Prior conviction as prior felony; Commitment and other
enhancements or punishment

(a) Notwithstanding any other provision of law, if adefendant has been convicted of afelony and it has been pled and proved that the defendant
has one or more prior felony convictions, as defined in subdivision (b), the court shall adhere to each of the following:

(1) There shall not be an aggregate term limitation for purposes of consecutive sentencing for any subsequent felony conviction.

(2) Probation for the current offense shall not be granted, nor shall execution or imposition of the sentence be suspended for any prior offense.
(3) The length of time between the prior felony conviction and the current felony conviction shall not affect the imposition of sentence.

(4) There shall not be a commitment to any other facility other than the state prison. Diversion shall not be granted nor shall the defendant be
eligible for commitment to the California Rehabilitation Center as provided in Article 2 (commencing with Section 3050) of Chapter 1 of Division
3 of the Welfare and Institutions Code.

(5) Thetotal amount of credits awarded pursuant to Article 2.5 (commencing with Section 2930) of Chapter 7 of Title 1 Part 3 shall not exceed
one-fifth of the total term of imprisonment imposed and shall not accrue until the defendant is physically placed in the state prison.

(6) If there isacurrent conviction for more than one felony count not committed on the same occasion, and not arising from the same set of operdtive



facts, the court shall sentence the defendant consecutively on each count pursuant to this section.

(7) If there is a current conviction for more than one serious or violent felony as described in paragraph (6) of this subdivision, the court shall

impose the sentence for each conviction consecutive to the sentence for any other convicdon for which the defendant may be consecutively
sentenced in the manner prescribed by law.

(8) Any sentence imposed pursuant to this sedon will be imposed consecutive to any other sentence which the defendant is already serving, unless
otherwise provided by law.

(b) Notwithstanding any other provision of law and for the purposes of this section, a prior conviction of afelony shall be defined as:

(1) Any offense defined in subdivision (c) of Section 667.5 as aviolent felony or any offense defined in subdivision (c) of Section 1192.7 asa
serious felony in this state. The determination of whether a prior conviction isaprior felony conviction for purposes of this section shall be made
upon the date of that prior conviction and is not affected by the sentence imposed unless the sentence automatically, upon the initial sentencing,

converts the felony to a misdemeanor. None of the following dispositions shall affect the determination that a prior conviction is a prior felony
for purposes of this section:

(A) The suspension of imposition of judgment or sentence.

(B) The stay of execution of sentence.

(C) The commitment to the State Department of Health Services as amentally disordered sex offender following a conviction of afelony.

(D) The commitment to the California Rehabilitation Center or any other facility whose function is rehabilitative diversion from the state prison.

(2) A conviction in another jurisdiction for an offense that, if committed in California, is punishable by imprisonment in the state prison. A prior
conviction of a particular felony shall include a conviction in another judsdiction for an offense that includes all of the elements of the particular
felony as defined in subdivision (c) of Section 667.5 or subdivision (c) of Section 1192.7.

(3) A prior juvenile adjudication shall constitute a prior felony conviction for the purposes of sentence enhancement if:

(A) The juvenile was sixteen years of age or older at the time he or she committed the prior offense, and

(B) The prior offenseis

(i) listed in subdivision (b) of Section 707 of the Welfare and Institutions Code, or

(ii) listed in this subdivision as afelony, and

(C) The juvenile was found to be afit and proper subject to be dealt with under the juvenile court law, and

(D) The juvenile was adjudged award of the juvenile court within the meaning of Section 602 of the Welfare and Institutions Code because the
person committed an offense listed in subdivision (b) of Section 707 of the Welfare and Institutions Code.

(c) For purposes of this section, and in addition to any other enhancements or punishment provisions which may apply, the following shall apply
where a defendant has a prior felony conviction:

(1) If adefendant has one prior felony conviction that has been pled and proved, the determinate term or minimum term for an indeterminate term
shall be twice the term otherwise provided as punishment for the current felony conviction.

(2)(A) If adefendant has two or more prior felony convictions, as defined in paragraph (1) of subdivision (b), that have been pled and proved,
the term for current felony conviction shdl be an indeterminate term of life imprisonment with a minimum term of the indeterminate sentence
calculated as the greater of

(1) three times the term otherwise provided as punishment for each current felony conviction subsequent to the two or more prior felony convictions,
or

(i twenty-five yearsor

(iii) the term determined by the court pursuant to Section 1170 for the underlying conviction, including any enhancement applicable under Chapter
4.5 (commencing with Section 1170) of Title 7 of Part 2, or any period prescribed by Section 190 or 3046.

(B) The indeterminate term described in subparagraph (A) of paragraph (2) of this subdivision shall be served consecutive to any other term of
imprisonment for which a consecutive term may be imposed by law. Any other term imposed subsequent to any indeterminate term described in



subparagraph (A) of paragraph (2) of this subdivision shall not be merged therein but shall commence at the time the person would otherwise have
been released from prison.

(d)(1) Notwithstanding any other provision of law, this section shall be applied in every case in which adefendant has a prior felony conviction
as defined in this section. The prosecuting attorney shall plead and prove each prior felony conviction except as-provided in paragraph (2).

(2) The prosecuting attorney may move to dismiss or strike a prior felony conviction allegation in the furtherance of justice pursuant to Section
1385, or if there isinsufficiient evidence to prove the prior conviction. If upon the satisfaction of the court that there is insufficient evidence to
prove the prior felony conviction, the court may dismiss or strike the allegation.

(e) Prior felony convictions shall not by used in plea bargaining, as defined in subdivision (b) of Section 1192.7. The prosecution shall plead and
prove al known prior felony convictions and shall not enter into any agreement to strike or seek the dismissal of any prior felony conviction
allegation except as provided in paragraph (2) of subdivision (d).

Addition approved by the voters at the November 8, 1994, general election (Prop 184 81), effective November 9, 1994.

Note: Prop 184, approved by the voters at the November 8, 1994 general election, provides:

SEC. 2. All referencesto existing statutes are to statutes as they existed on June 30, 1993.

SEC. 3. If any provision of thisact or the application thereof to any person or circumstancesis held invalid, that invalidity shall not affect
other provisions or applications of the act which can be given effect without the invalid provision or application, and to this end the
provisions of this act are severable.

SEC. 4. The provisions of this measure shall not be amended by the Legislature except by statute passed in each house by rollcall vote
entered in thejournal, two-thirds of the membership concurring, or by a statute that becomes effective only when approved by the electors.



REPORTED THREE STRIKES OPINIONS AS OF APRIL 07, 2000
By Gary M. Mandinach

INDEX OF THREE STRIKE CATEGORIESIN ORDER OF UPDATE

CASESDECIDED
BY THE CALIFORNIA SUPREME COURT

1. PENAL CODE SECTION 1385 ISSUES

2. ABURGLARY, NOT LISTED WITHIN 1192.7,
SUBDIVISION (C)(18), CAN BE USED ASA STRIKE

3. AMENDING THE INFORMATION TO ADD PRIORSAFTER
DEFENDANT PLED

4. OUT OF STATE PRIORSAND STRIKESAFTER THE INITIATIVE

S. THE TRIAL COURT HAS DISCRETION TO REDUCE A WOBBLERTO A
MISDEMEANOR AND THE SCOPE OF DISCRETION ISNOT LIMITED TOA
DEFENDANT’S BAD RECORD--OTHER FACTORS MUST BE CONSIDERED

6. CONSECUTIVE SENTENCES ARE NOT MANDATED UNDER THE THREE
STRIKESLAW WHEN A DEFENDANT ON PROBATION COMMITS A NEW
OFFENSE AND IS SENTENCED FOR BOTH THE NEW OFFENSE AND THE
ORIGINAL OFFENSE FOLLOWING THE REVOCATION OF PROBATION.

1. EX POST FACTO

8. THE THREE STRIKES LAW DOES NOT SUPERSEDE THE DEATH PENALTY LAW

9. A FITNESS FINDING ISNOT REQUIRED FOR A JUVENILE ADJUDICATION TO
QUALIFY ASA STRIKE

1/ Case nanmes and citations, when they appear in bold, are new additions to the
out | i ne.



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

SERIOUS FELONY PRIORS ARE ADDED ON TOP OF THE DESIGNATED LIFE
TERM IN A THREE STRIKES CASE

MANDATORY CONSECUTIVE V. DISCRETIONARY CONCURRENT
SENTENCES

BROUGHT AND TRIED SEPARATELY/RECIDIVIST ARGUMENTS
NO REMAND IN SILENT RECORD CASES

IN A NON-CAPITAL CASE, NEITHER THE STATE OR FEDERAL PROHIBITIONS
AGAINST DOUBLE JEOPARDY APPLY TO A RETRIAL WHEN THE COURT OR
JURY DETERMINES THE TRUTH OF THE PRIOR CONVICTION ALLEGATION IS
INSUFFICIENT

THE COURT OF APPEAL MAY REVIEW A TRIAL COURT'SDETERMINATION TO
STRIKE A STRIKE UNDER AN ABUSE OF DISCRETION STANDARD

A DEFENDANT MUST BE PRESENT FOR THE ROMERO REMAND
(RESENTENCING), BUT NOT FOR A ROMERO WRIT PROCEDING

AN ASSAULT WITH A DEADLY WEAPON MUST EITHER SHOW THE
DEFENDANT PERSONALLY USED A WEAPON OR PERSONALLY INFLICTED
GREAT BODILY INJURY ON A PERSON OTHER THAN AN ACCOMPLICE

A COURT OF APPEAL OPINION CAN CONSTITUTE A RECORD OF CONVICTION
FOR PURPOSE OF PROVING A SERIOUS FELONY ENHANCEMENT

A DEFENDANT WHO PLEAD GUILTY WITHOUT A NEGOTIATED DISPOSITION
OR BARGAINED FOR SENTENCE WHICH LIMITSTHE TRIAL COURT’S
SENTENCING DISCRETION, CAN RAISE CLAIMS OF SENTENCING ERROR ON
APPEAL WITHOUT HAVING FIRST OBTAINED A CERTIFICATE OF PROBABLE
CAUSE

A PREVIOUSLY STAYED CONVICTION CAN BE USED AS A STRIKE

THE TRIAL COURT DOESNOT HAVE TO ADVISE APPELLANT OF HISLIMITS
ON HISABILITY TO EARN CONDUCT CREDITSAND THAT HE MUST SERVE
4/5TH OF THE TOTAL SENTENCE BEFORE HE ISELIGIBLE FOR PAROLE AND
ITISNOT A VIOLATION OF BOYKIN/TAHL/BUNNELL LINE OF CASES.

A JUVENILE ADJUDICATION QUALIFIESASA STRIKE IFIT ISAN OFFENSE
LISTED IN WELFARE AND INSTITUTIONS CODE SECTION 707, SUBDIVISION
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23.

24.

25.

26.

27.

(B) ASWELL ASPENAL CODE SECTION 1192.7. HOWEVER, IN A MULTIPLE
COUNT PETITION, IF THE MINOR ISFOUND TO BE A WARD FOR ONE
OFFENSE THAT ISA SECTION 707, SUBDIVISION (B) OFFENSE AND ONE IS
NOT A 707, SUBDIVISION (B) OFFENSE, THEN THE MINOR QUALIFIES FOR
TWO STRIKESAND NOT MERELY ONE.

A DEFENDANT SENTENCED TO A “LIFE” TERM IS SENTENCED TO DOUBLE
THE TERM PROSCRIBED IN SECTION 3046 OR A HIGHER TERM ESTABLISHED
PURSUANT TO ANOTHER SECTION OF THE LAW-HERE, SECTION 186.22,
SUBDIVISION (b)(4)

IN A TWO STRIKE SENTENCE, THE SUBORDINATE COUNTSARE DOUBLED AT
ONE THIRD THE MID TERM AND NOT DOUBLED AT FULL TERM

THE COURT, AND NOT THE JURY, MAKES THE DETERMINATION THAT A
PRIOR CONVICTION ISA SERIOUSOR VIOLENT FELONY

A DEFENDANT WHO IS SUBJECT TO AN INDETERMINATE THREE STRIKE
SENTENCE, ISNOT LIMITED TO 15% PRESENTENCE CREDITS WHEN HE WAS
CONVICTED OF A DETERMINATE SENTENCE CRIME WHICH WOULD NOT
SUBJECT HIM TO A LIFE TERM WITHIN THE MEANING OF SECTION 667.5,
SUBDIVISION (C) (7).

COMPUTER PRINTOUTSOF THE DEFENDANT’SCRIMINAL HISTORY ARE
ADMISSIBLE UNDER BUSINESS RECORD EXCEPTION (EVIDENCE CODE
SECTION 1280) TO PROVE A PRIOR FELONY CONVICTION OR PRIOR
PRISON TERM



PENDING CASESBEFORE THE CALIFORNIA SUPREME COURT

DID THE COURT VIOLATE THE DEFENDANT’S SIXTH AMENDMENT RIGHT TO
A TRIAL BY JURY WHEN IT DISMISSED THE JUROR BECAUSE OF ITSBELIEF
THAT THE JUROR WAS ENGAGING IN JURY NULLIFICATION?

WHETHER OFFENSES ARE COMMITTED BASED ON THE SAME OCCASION OR
SAME SET OF OPERATIVE FACTSWHEN THE CRIMES COMMITTED WHERE
AT DIFFERENT LOCATIONS, BUT WITHIN 20 MINUTES OF EACH OTHER?

DOES A NON-FORCIBLE SEXUAL OFFENSE AGAINST A MINOR UNDER 14
CONSTITUTE A STRIKE?

CAN THE PROSECUTION AMEND THE INFORMATION TO ADD STRIKES
AFTER THE JURY HASCOMPLETED THE GUILT PHASE AND HASBEEN
DISCHARGED?

ISTHERE STRUCTURAL ERROR WHEN THE TRIAL COURT FAILSTO
PROVIDE THE DEFENDANT WITH A JURY TRIAL ON HISPRIORS?

ISTHE DEFENDANT ENTITLED TO PRESENTENCE CREDITSON HISHER
INDETERMINATE TERM WHICH WASIMPOSED SOLELY DUE TO HIS
THREE STRIKE SENTENCE WHERE THE CREDITSWOULD HAVE BEEN
AWARDED ON AN DETERMINATE TERM?



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

COURT OF APPEAL OPINIONS
DOUBLING SUBORDINATE COUNTS
DUAL USE IN TWO STRIKE CASES
EX POST FACTO
THE MARCH 7, 1994 ARGUMENT
PRIORS COMMITTED BEFORE 1982 AND/OR 1977
CREDITS
PENAL CODE SECTION 17(b) ISSUES
THREE STRIKE SENTENCING CALCULATIONS
MANDATORY CONSECUTIVE V. CONCURRENT SENTENCES
PENAL CODE SECTION 1385 AND RELATED ISSUES
D.A’sPOWER TO STRIKE PRIORAFTER THE ALLEGATION ISFOUND TRUE
VAGUENESS
JUDICIAL NOTICE
PLEA BARGAIN ISSUES
CRUEL AND/OR UNUSUAL ARGUMENTS
URGENCY LEGISLATION ARGUMENTS
PROVING PRIORS AT PRELIMINARY HEARING
BROUGHT AND TRIED SEPARATELY/RECIDIVIST ARGUMENTS
OUT OF STATE PRIORSAND STRIKESAFTER THE INITIATIVE

DUE PROCESSEQUAL PROTECTION AND ASCENDING/DESCENDING
RECIDIVISM
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22.

23.

24.

25.

26.

27.

28.

29.

31

32.

36.

SEPARATION OF POWERS--THE LEGISLATURE USURPING THE DA’S POWER
EXPUNGED PRIORS ARE STILL STRIKES

A JUDGE CAN BE DISQUALIFIED FROM RULING ON PRIORS

THREE STRIKES SENTENCE APPLIES OVER OTHER SENTENCING SCHEMES
DOUBLE JEOPARDY ISSUES

WHAT DOCUMENTS OR RECORDS CAN BE USED TO DETERMINE WHETHER A
PRIOR ISA SERIOUS FELONY OR STRIKE PRIOR

GROSSLY NEGLIGENT DISCHARGE OF A FIREARM QUALIFIESASA STRIKE
WHEN THE PRIOR WASNOT ADMITTED OR PROVEN TO BE A SERIOUS
FELONY WHEN THE PLEA WASENTERED, THE PROSECUTION ISNOT
PRECLUDED FROM RAISING THE ISSUE ON APPELLANT’'S SUBSEQUENT
CONVICTION

PRIOR CONVICTION FOR CAR JACKING “WITH A PERSONAL FIREARM USE”
QUALIFIESASA STRIKE

DOES THE COURT OR THE JURY MAKE THE DETERMINATION WHETHER THE
SUBSTANTIVE OFFENSE ISA FELONY OR A MISDEMEANOR? AND ISTHE
OFFENSE A FELONY OR A MISDEMEANOR?

CAN A SERIOUSFELONY PRIOR (8§ 667, SUBD. (a)) BE IMPOSED EVEN IF NOT
PLED, WHEN SECTION 667, SUBDIVISION (b)-(I) ALLEGATIONS ARE PLED AND
PROVEN

THE COURT NEED NOT GIVE JURY NULLIFICATION INSTRUCTIONS

WHEN IS A PRIOR A PRIOR?

SECTION 667.61 (THE ONE STRIKE LAW) AND THE THREE STRIKES LAW,
BOTH ARE APPLIED WHEN IMPOSING SENTENCE

INDETERMINATE TERM CALCULATION IN A TWO STRIKE CASE

THE PROSECUTION CAN APPEAL AN UNAUTHORIZED SENTENCE, BUT (IN
SOME DIVISIONS) NOT A GRANT OF PROBATION



37.

39.

41.

42.

46.

47.

THERE ISNO RIGHT TO VOIR DIRE ABOUT THREE STRIKES

ENHANCEMENTS ARE NOT ADDED AT /Y3THE MIDDLE TERM IN THREE
STRIKE CASES

CAN THE CRIMINAL STREET GANG ENHANCEMENT BE ADDED TO MORE
THAN ONE COUNT IN A SINGLE INFORMATION?

LAW OF THE CASE ISSUES

MUST A DEFENDANT BE PRESENT AND REPRESENTED BY COUNSEL AT A RE-
SENTENCING HEARING

A JUVENILE SUSTAINED PETITION FOR RESIDENTIAL BURGLARY OR
ROBBERY MAY QUALIFY ASA STRIKE EVEN THOUGH A RESIDENTIAL
BURGLARY ISNOT A WELFARE AND INSTITUTIONS CODE SECTION 707,
SUBDIVISION (b) OFFENSE DEPENDING ON WHICH DISTRICT YOU AREIN,
AND EVEN IF THE PROSECUTION DID NOT PROVE THE MINOR WAS
PERSONALLY ARMED WITH A FIREARM DURING THE COURSE OF THE
ROBBERY

DEFENDANT DOESNOT HAVE A RIGHT TO A UNITARY TRIAL ON THE
CURRENT OFFENSES AND THE STRIKE ALLEGATIONS

WHEN THE SUPERIOR COURT DENIES A ROMERO WRIT AFTER GRANTING
AN OSC, THE RULING ISAPPEALABLE AND NOT MERELY WRITABLE IN
SOME DISTRICTS

A JUVENILEISNOT ENTITLED TO A JURY TRIAL IN JUVENILE COURT EVEN
THOUGH A SUSTAINED PETITION FOR A SERIOUSOR VIOLENT FELONY
WOULD QUALIFY ASA STRIKE

THE RECORD OF CONVICTION THAT DOES NOT INCLUDE SPECIFIC FACTS OF
THE OFFENSE, SUCH AS SHOWING THAT THE DEFENDANT PERSONALLY
USED A WEAPON, ORASAN ACCOMPLICE WHO DID NOT USE A WEAPON, IS
NOT A STRIKE; AND IF THE FACTS SHOW THAT THE DEFENDANT USED A
WEAPON, EVEN A STRICKEN ENHANCEMENT CAN BECOME A STRIKE

WAIVER

GRAND THEFT “INVOLVING” A FIREARM IS A SERIOUS FELONY INCLUDES
GRAND THEFT OF A FIREARM, THEREBY MAKING IT A STRIKE



49,

51

52.

95.

56.

57.

58.

WHEN TAKING A PLEA TO PRIORS THAT WILL AMOUNT TO A STRIKE, A
DEFENDANT MUST BE TOLD OF THE PENAL CONSEQUENCES OF HIS
ADMISSION UNDER THE THREE STRIKE LAW.

A PLEA TO A FEDERAL BANK ROBBERY CONVICTION, WHERE THERE ARE
TWO DISTINCT WAYSIN WHICH THE STATUTE CAN BE VIOLATED, AND IF
PROVEN CONSTITUTE A SERIOUS FELONY, AND A STRIKE, ISINSUFFICIENT
ASA MATTER OF LAW UNLESS THE EVIDENCE PRESENTED PROVES ONE OR
BOTH OF THE TWO DISTINCT WAYSTHE STATUTE CAN BE VIOLATED.

INSTRUCTION EQUATING PROXIMATE CAUSE WITH PERSONALLY
INFLICTING GREAT BODILY INJURY WAS ERROR IN DETERMINING
WHETHER AN OFFENSE ISA STRIKE

DOES THE TRIAL COURT, ASA MATTER OF LAW, DETERMINE IF AN OUT OF
STATE PRIOR CONVICTION ISA SERIOUSOR VIOLENT FELONY

A PRIOR JUVENILE ADJUDICATION THAT ISNEITHER A SERIOUS NOR
VIOLENT FELONY, BUT ISA 707 (b) OFFENSE, ISNOT A STRIKE

THE PROSECUTION AND NOT THE DEFENDANT HAS THE BURDEN OF PROOF
THAT THE DEFENDANT PERSONALLY INFLICTED GREAT BODILY INJURY TO
A PERSON, “OTHER THAN AN ACCOMPLICE” WITHIN THE MEANING OF
SECTION 1192.7, SUBDIVISION (C)(8)

STRIKING A USE ENHANCEMENT AS PART OF A PREVIOUS PLEA BARGAIN
DOESNOT PREVENT THE FACTS OF THAT CASE TO SHOW THAT THE
DEFENDANT “PERSONALLY USED A FIREARM” WITHIN THE MEANING OF
SECTION 1192.7, SUBDIVISION (C)(8); THEREFORE, A STRICKEN ALLEGATION
CAN BECOME A STRIKE

RAPE IN CONCERT QUALIFIESASA STRIKE EVEN THOUGH IT WASNOT
LISTED IN SECTION 1192.7 UNTIL AFTER JUNE 30, 1993

A DEFENDANT’'SPRIOR CONVICTION FOR SECTION 288, SUBDIVISION (a),
CONSTITUTESA PRIOR STRIKE

FAILURE TO OBTAIN A CERTIFICATE OF PROBABLE CAUSE TO
CHALLENGE THE MAXIMUM SENTENCE IMPOSED BASED ON A PLEA
AGREEMENT PRECLUDESA CONSTITUTIONAL CHALLENGE TO THE
SENTENCE



59.

60.

A VIOLATION OF SECTION 243, SUBDIVISION (D) ISNOT A STRIKE ASIT

CAN BE COMMITTED WITHOUT FORCE “LIKELY” TO PRODUCE GREAT
BODILY INJURY

A THREE STRIKE DEFENDANT ISNOT PROHIBITED FROM ENTERING A
DEFERRED ENTRY OF JUDGMENT PROGRAM



CASESDECIDED BY THE SUPREME
COURT AFTER GRANT OF REVIEW

PENAL CODE SECTION 1385 ISSUES:

a People v. Superior Court (Romero) (1996) 13 Cal.4th 497. Footnote 13 is modified in
13 Cdl.4th 1026a asfollows:

A defendant serving a sentence under the Three Strikes law imposed by a court
that misunderstood the scope of its discretion to strike prior felony conviction
allegationsin furtherance of justice pursuant to section 1385(a), may raise the
issue on appedl, or, if relief on appeal isno longer available, may file a petition
for habeas corpus to secure reconsideration of the sentence.

In an opinion by Justice Werdeger, the court holds that a defendant serving a sentence
under the three strikes law may file awrit of habeas corpusin thetrial court to secure
reconsideration of the sentence. Such a petition may be summarily denied if the
record shows that the sentencing court was aware that it had discretion to strike prior
felony conviction alegations and did not strike them, or if the record shows that the
sentencing court clearly indicated that it would not, in any event, have exercised its
discretion to strike the allegations. (See fn. 13.)

Asaresult of the modified footnote 13, it is clear that there is no dual jurisdiction.
When the matter isin the appellate courts, ask for aremand to the superior court for
that court to make its discretionary determination under section 1385, subdivision (a).
If appeal isno longer available (e.g., remittitur has issued, or the court has dismissed
the appeal, see People v. Couch (1996) 48 Cal.App.4th 1053, [see # 14 (d) under plea
bargain issueg]), then the “Romero writ” should be filed in the superior court in the
appropriate case. (See People v. Fuhrman (1997) 16 Cal.4th 930.) If you do not have a
copy of the“Romero writ” that was prepared by this office, and you desire one, please
call and it can be sent to you.

b. People v. Garcia (1999) 20 Cal.4th 490, the Supreme Court maintained its consistent
set of rulings providing the trial court with the discretion to strike astrike. Here the
High Court stated that the trial court had the discretion to strike a strike as to other or
subordinate counts while not striking the same strikes on the principle count. In other
words, in athree strike case, if the court has the legal right to sentence the defendant to
100 plusyearsto life, based on four counts, but determines that the sentence would be
sufficient if it imposed a 25 to life term, it now has the right to strike the strikes as to
counts 2-4, but impose a three strike sentence asto count 1. Thistheoretically will give
the defendant the chance of getting out of prison before the grim reaper takes him/her
of natural or unnatural causes.




A BURGLARY, NOT LISTED WITHIN 1192.7, SUBD. (C)(18), CAN BEUSED ASA
STRIKE

a

People v. Cruz (1996) 13 Cal.4th 764. The supreme court in some tortured logic to
dance around statutory interpretation concepts, finds that a house boat is a dwelling
and isincluded as an inhabited vessel; therefore, aboat is a house for section 460 and
1192.7 purposes.

AMENDING THE INFORMATION TO ADD PRIORS AFTER DEFENDANT PLED

a

People v. Valladoli (1996) 13 Cal.4th 590. Post verdict amendment to the information
is permitted before the jury is discharged to add a prior conviction.

OUT OF STATE PRIORSAND STRIKESAFTER THE INITIATIVE

a

People v. Hazelton (1996) 14 Cal.4th 101. Out-of-state priors qualify as strikes under
both the statute and the initiative. All of the justices concurred in the aforementioned
conclusion, but for differing reasons. The majority of justices reasoned that, given the
ambiguity in the statute, they could look to the intent of the voters and other extrinsic
material to reach the conclusion that out-of-state priors are admitted and qualify as
strikes.

THE TRIAL COURT HAS DISCRETION TO REDUCE A WOBBLERTO A
MISDEMEANOR AND THE SCOPE OF DISCRETION ISNOT LIMITED TOA
DEFENDANT’S BAD RECORD--OTHER FACTORS MUST BE CONSIDERED

a

People v. Superior Court (Alvarez) (1997) 14 Cal.4th 968. Thetria court has the
power to reduce awobbler to amisdemeanor if it is not merely to avoid a particular
statutory scheme such as the minimum 25 to life term in the three strikes scheme. The
trial court can take into account whether the defendant was: (1) cooperative with law
enforcement, (2) his prior record, (3) public safety, (4) the age of the priors, (5)
whether the priorsinvolved violent conduct, (6) the defendant’ s demeanor during trial,
(7) and other mitigating factors particular to the defendant. The court explicitly
indicated that they were not establishing a*“floor” below which reviewing courts may
never find an abuse of discretion. They also reiterated the age old precept that the
Court of Appeal cannot merely reverse because it disagrees with the result of the trial
court. Thetria court’s determination must beirrational or arbitrary before the Court of
Appeal is permitted to reverse a sentencing decision. The burden is on the appellant to
clearly show that thetrial court’s sentencing decision was not arbitrary nor capricious,
but was an impartia discretion, guided and controlled by fixed legal principles and
grounded by sound reasoned judgment. An appellate tribunal is not permitted to
substitute its judgment for the judgment of the trial court. Therefore, in arguing this




issue, present as much mitigation as humanly possible--let your mind wonder and be
creative given the fact that the discretionary floor is not set by this case.

6. CONSECUTIVE SENTENCES ARE NOT MANDATED UNDER THE THREE STRIKES
LAW WHEN A DEFENDANT ON PROBATION COMMITS A NEW OFFENSE AND IS
SENTENCED FOR BOTH THE NEW OFFENSE AND THE ORIGINAL OFFENSE
FOLLOWING THE REVOCATION OF PROBATION.

a People v. Rosbury (1997) 15 Cal.4th 206. The Supreme Court reversed Second
District, Division 5, and found that a defendant who was granted probation, was not
“sentenced” within the technical meaning of the term, and as aresult, he was not
“serving aterm” within the meaning of section 667, subdivision (c)(8). The High Court
also indicated that the defendant had not suffered a* current conviction,” based on the
probation violation for the “ prior offense,” within the meaning of section 667,
subdivision (c)(6), and therefore, consecutive sentences were not mandated. Thisis
the first opinion where the High Court clearly indicates that a defendant is not
“sentenced” until he has been delivered to the sheriff for delivery to state prison, and
“likely not until the sheriff delivered him to prison.”

7. EX POST FACTO

a People v. Helms (1997)15 Cal.4th 608, the High Court held that the ex post facto
doctrine does not apply to a pre-strikes case where in the punishment on the pre-
strikes case does cause the punishment on the non-strikes case to be increased. Quite
frankly, | find thisto be avery confusing opinion from Justice Mosk.

b. People v. Tran DEPUBLISHED 99 LOSANGELESDAILY JOURNAL D.A.R.
2563; (1998) 67 Cal.App.4th 1320, the Third District also held that thereisaviolation
of both the federal and state ex post facto clause prohibitions when arestitution fineis
imposed within the meaning of section 1202.45, if the crimes were committed be fore
the effective date of the statute August 3, 1995 — these crimes were committed before
that period, therefore aviolation since arestitution fineisaform of punishment. The
Court of Appeal distinguished People v. McVickers (1992) 4 Cal.4th 81, which held
that a statue requiring an AIDS blood test for certain convictions did not violate ex
post facto principles, and served alegitimate governmental interest. The Tran court
also found that it mattered little that the restitution fine had been stayed.

8. THE THREE STRIKES LAW DOES NOT SUPERSEDE THE DEATH PENALTY LAW

a People v. Samayoa (1997) 15 Cal.4th 795, the High Court held that, consistent with its
previous ruling in People v. Alvarez (1996) 14 Cal.4th 155, and one from the Court of
Appeal in People v. Williams (1995) 40 Cal.App.4th 446, 457-458, the death penalty




law has not been superseded by the three-strikes law wherein the death penalty is not
imposed and the provisions of section 667, subdivision (€) are imposed.

9. A FITNESS FINDING ISNOT REQUIRED FOR A JUVENILE ADJUDICATION TO
QUALIFY ASA STRIKE

a

People v. Davis (1997) 15 Cal.4th 1096. The Supreme Court, in a4-3 split, ruled that
there does not have to be an express finding of fitness for ajuvenile adjudication to
qualify as a strike within the meaning of section 667, subdivision (d)(3)(C), it may be
implied. The court specifically did not state what type of juvenile priors would qualify
as strikes, leaving open the question of whether the felony must be within sections
1192.7, subdivision (c), 667.5, subdivision (c) or Welfare and Institutions Code section
707, subdivision (b). The noted exception between the code sectionsis that residential
burglary is not aWelfare and Institutions Code section 707, subdivision (b) offense.
This question was answered in People v. Garcia (1999) 21 Cal.4th 1; see infra# 22 this
section.

The Supreme Court either dismissed or transferred the following cases back to the
Court of Appeal in light of Davis: People v. Renko (1996) 44 Ca.App.4th 620; People
v. Callahan (1996) 50 Cal.App.4th 1723: People v. Graham (1997) 53 Cal.App.4th
1288; People v. Venegas (1997) 47 Cal.App.4th 1605.

10. SERIOUS FELONY PRIORS ARE ADDED ON TOP OF THE DESIGNATED LIFE TERM
IN A THREE STRIKES CASE

a

People v. Dotson (1997) 16 Cal.4th 547. In an unanimous opinion, the High Court
ruled, wherein: (1) appellant was found guilty of one count of first degree burglary, (2)
four seriousfelony prior conviction allegations were found true, and (3) where the
sentence calculated under the (iii) provision of subdivision (e)(2)(A), was greater than
25 to life, the determinate term “enhancements” for the serious felony prior
convictions, within the meaning of subdivision (a)(1) of section 667, are added to the
minimum term under either subdivisions (i), (ii) or (iii). The court, despite the specific
wording of the statute, basically found that it would not be fair for the appellant who
has the more egregious prior history, to obtain alesser sentence by not adding the
enhancements to the (iii) term, when they are added to the (i) and (ii) calculation when
either of those provisionsis calculated to be the greatest term. Additionally, the
Supreme Court simply adopted the prosecution’ s analysis of our Jenkins argument,
finding that the introductory language in section 667, subdivision (e), which indicates
that “in addition to any other enhancements or punishments provisions that may
apply”, is sufficiently distinguishable from the language in section 667.7, the statute
which the Jenkins' court decided that the enhancements were not added onto the




minimum term. Therefore, that effectually puts an end to thisissue. It isnow formally
considered dead.

11. MANDATORY CONSECUTIVE V. DISCRETIONARY CONCURRENT SENTENCES

a

People v. Hendrix (1997) 16 Cal.4th 508, held that the trial court has discretion to
impose a concurrent sentence wherein the defendant has two or more prior felony
convictions, and then commits serious or violent felonies against multiple victims on
the same occasion. The court found that the language in section 667, subdivision
(c)(6), which indicates that concurrent sentences can be imposed when the acts are
based on “the same set of operative facts’ and occur on the “same occasion”, is
incorporated into subdivision (c)(7) by reference. The court found that the difference
between subdivisions (c)(6) and (7) isthat in subdivision (c)(7), the trial court must
impose the sentences for these offenses which are not committed on the same
occasion, consecutive to each other and “consecutive to the sentence for any other
conviction for which the defendant may be consecutively sentenced in the manner
proscribed by law.” (1.e., that would include a misdemeanor sentence.) The High
Court rejected the prosecution’ s contention that subdivision (c)(6) and (7) only apply
to “two strike” cases. The court specifically did not address the meaning of “same set
of operative facts’ or “same occasion”. Additionaly, Justice George noted that the
majority opinion does not address the issue of whether section 654 applies, or whether
the fact that the crimes were committed against multiple victims would not prohibit
multiple punishment, even though the acts were committed on the same occasion and
arose out of the same set of operative facts. These issues were answered in People v.
Deloza (1998) 18 Cal.4th 585, infra, next.

People v. Deloza (1998) 18 Cal.4th 585. The High Court determined that the phrase
“not committed on the same occasion”, as used in section 667, subdivisions (¢)(6)(7),
was given, as| had urged the court, the plain meaning, that is, a degree of temporal and
spacial proximity to the current offenses. The court also found, as we stated in the
briefing, and contrary to the position taken by the Court of Appeal opinions penned by
Justices Turner and Epstein and there other colleagues, that section 654 istotally
inapplicable to the situation where multiple victims are involved. The court did not
define the phrase “ same set of operative facts.” See also section 15 of Court of Appeal
opinions for Justice Mosk’ s concurring opinion and comments on cruel and unusual
punishment.

12. BROUGHT AND TRIED SEPARATELY/RECIDIVIST ARGUMENTS

a

People v. Fuhrman (1997) 16 Cal.4th 930, held that even though al of the convictions
which qualified as appellant’ s strikes were brought and tried together, each of the
convictions qualified as strikes. The court found that the brought and tried separately
language is found exclusively in section 667, subdivision (a)(1) and not within

5



13.

14.

subdivisions (b) through (i). That subdivision (a)(1) is not within the three-strikes law,
and therefore it simply does not apply. The court never addressed the concept of
sequential sentencing, nor the public policy briefing behind the habitual offender
statutes that was briefed for the court. Simply thisissue is now dead.

NO REMAND IN SILENT RECORD CASES

a

People v. Fuhrman (1997) 16 Cal.4th 930, recognized the split in the Court of Appeal
between the People v. White Eagle (1996) 48 Cal.App.4th 1511 line of cases (i.e., no
remand on a silent record), and the People v. Ervin (1996) 50 Cal.App.4th 259 line of
cases, (i.e., remand on the silent record cases), and held that in the absence of any
affirmative indication in the record that the trial court committed error or would have
exercised discretion under section 1385 to strike the prior conviction if it believed it
had such discretion, relief on appeal is not appropriate in this context. In other words,
to obtain relief in asilent record case, a“Romero” writ must be filed in the Superior
Court. Based on footnote 10, the showing must be very specific and cannot be
boilerplate. Practically, it must be very specific as the court can deny relief based on
the document alone, and the petitioner, your client, does not have to be present when
the court makes this determination. See footnote 11 in Fuhrman, for all of the cases
that permitted remand in the silent record context, and they are disapproved to the
extent that they are inconsistent with this opinion.

IN A NON-CAPITAL CASE, NEITHER THE STATE OR FEDERAL PROHIBITIONS
AGAINST DOUBLE JEOPARDY APPLY TO A RETRIAL WHEN THE COURT OR JURY
DETERMINES THE TRUTH OF THE PRIOR CONVICTION ALLEGATION IS
INSUFFICIENT

a

Mongev. Cdifornia (1998) 615 U.S. _, [141 L.Ed2d 615, 118 S.Ct. _ ], ina5-4 opinion
the High Court held that the double jeopardy clause does not apply to noncapital
sentencing proceedings, thereby upholding the opinion of the California Supreme
Court, infra. The majority failed to make the ruling established in Bullington v.
Missouri (1981) 451 U.S. 430, applicable to a sentencing proceeding in a noncapital
case. The court held that a sentencing proceeding is not an offense within the meaning
of the double jeopardy clause, and that an enhanced sentence is not viewed as either
new jeopardy or an additional penalty for the earlier crimes, but as a stiffened penalty
for the new offense. The dissenting opinions provide that the enhancements that the
defendant was subjected to constituted an element of the new offense and therefore
was subject to double jeopardy protections.

People v. Monge (1997) 16 Cal.4th 826. In what can only be called an unbelievable
opinion, as demonstrated by the dissenting opinion written by Justice Werdeger and
joined in by Justices Mosk and Kennard, the plurality majority ruled that the

6



prohibition against double jeopardy does not bar aretrial on aprior conviction
alegation (e.g. an enhancement), in anon-death penalty case, even though the trier of
fact found the evidence insufficient to support atrue finding on the enhancement. The
majority made this finding based on both the federal and state constitutions. The court
expressed no opinion whether due process protections would preclude the prosecution
from retrying the prior conviction allegation.

15. THE COURT OF APPEAL MAY REVIEW A TRIAL COURT'SDETERMINATION TO
STRIKE A STRIKE UNDER AN ABUSE OF DISCRETION STANDARD

a

People v. Williams (1998) 17 Cal.4th 148. Quite simply, the Supreme Court found that
the Court of Appeal did not err when it reviewed thetrial court’ sruling to strike a strike
under an abuse of discretion standard. That standard being whether the superior

court’ s order fell outside the bounds of reason under the applicable law and relevant
facts. However, the Supreme Court did not uphold the Court of Appeal’s ruling which
supplanted a different sentence for that of thetrial court. It ordered the matter
remanded to thetrial court for the defendant to be allowed to withdraw his pleaasthe
trial court’ sruling was “ineffective”. Thetrial court’s commentsto appellant, before he
entered his plea, that it was willing to consider striking one of the strikes, definitely
influenced his decision to plead straight up, and as aresult, he was entitled to withdraw
the plearather than have the Court of Appeal reinstate the stricken strike, and impose a
25to life sentence. Specifically note footnote 6, which indicates that the Court of
Appeal can, onitsown, raise the question whether the trial court abused its discretion,
even if the prosecution did not object in the trial court, and even if the prosecution is
bared from raising it for the first time on appeal. This could lead to many
unanticipated adverse consequences, therefore, with the client that has along record
like Mr. Williams, you better have along discussion with him or her before proceeding
with an appeal when thetrial court has stricken a strike, and you are in adistrict and/or
division that is prone to reviewing a sentence in amanner similar to Second District,
Division 5.

| would argue, based on footnote 7, that the Court of Appeal must remand the matter
back to the superior court to allow the defendant to place on the record any other
evidence that would support the striking of the strike. This evidence must be new and
different from that which was presented at the first motion to strike, and which the
Court of Appeal found was an abuse of discretion.

Additionally, in any motion to strike, | would suggest trying to establish how appellant
has changed, or improved hisor her ot in life. Williams seemed to emphasi ze the fact
that nothing ever changed for the better, and hisline of criminality was continual.
Additionally, when the court has agreed to strike a strike, make sure that all of the
court’ s favorable reasons are on the record. If the court has not stated al of them inits
statement of reasons, make sure that you get them on the record; that way the Court of
Appeal will have amore difficult timein finding an abuse of discretion.
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16. A DEFENDANT MUST BE PRESENT FOR THE ROMERO REMAND
(RESENTENCING), BUT NOT FOR A ROMERO WRIT PROCEEDING

a

People v. Rodriguez (1998) 17 Cal.4th 253. The Supreme Court ruled, consistent with
itsprior ruling in In re Cortez (1971) 6 Cal.3d 78, and within the parameters of section
977, subdivision (b)(1), that the defendant has aright to be personally present when an
appellate court “remands’ a sentence back to the trial court. The High Court held that
the defendant has aright to be present at this hearing, just as he had aright to be at the
initial sentencing hearing, unless he waived that appearance pursuant to section 977,
subdivision (b)(1). The Supreme Court expressly distinguished this situation from the
silent record case in People v. Fuhrman (1997) 16 Cal.4th 930, where the court held
that the appellate court did not have to remand the matter back to thetrial court, that
appellant’ s only remedy was to file a Romero writ, and the defendant did not have to
be personally present.

17 AN ASSAULT WITH A DEADLY WEAPON MUST EITHER SHOW THE DEFENDANT
PERSONALLY USED A WEAPON OR PERSONALLY INFLICTED GREAT BODILY
INJURY ON A PERSON OTHER THAN AN ACCOMPLICE

a

People v. Rodriguez (1998) 17 Cal.4th 253. When the record only reflects that an
assault with a deadly weapon has been committed, and there is no other evidence that
the defendant personally inflicted great bodily injury on a person other than an
accomplice, or that appellant did not use a firearm, the evidence is insufficient to
establish that he committed a serious prior felony within the meaning of section
1192.7, subdivision (c). A defendant may commit the assault with force likely to cause
great bodily injury, without actually causing great bodily injury or using adeadly
weapon. Therefore, asin this case, wherein the only evidence the prosecution
presented was the abstract of judgment, and no other document established appellant’s
actual conduct (see People v. Guerrero (1988) 44 Cal.3d 343, 355-356 [the prosecution
can prove the alegation by going beyond the least adjudicated elements test and using
the entire record to prove the defendant had in fact committed great bodily injury]), the
prosecution did not establish the requisite conduct on the part of appellant, and asa
result, the prior was insufficient as a matter of law.

18 A COURT OF APPEAL OPINION CAN CONSTITUTE A RECORD OF CONVICTION
FOR PURPOSE OF PROVING A SERIOUS FELONY ENHANCEMENT

a

People v. Woodell (1998) 17 Cal.4th 448. The High Court held that the appellate court
opinion which, affirms a conviction, is part of the record of conviction and may be
considered in determining whether that conviction was for a serious felony within the
meaning of Pena Code section 667. The Supreme Court concluded that there was no
valid reason to limit the record of conviction to thetrial court proceedings. The High
Court stated that noticing an appellate opinion for the limited purpose of proving the
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existence of the conviction does not require consideration of the facts beyond those
necessarily adjudicated in the prior proceeding. The Supreme Court also gave short
shrift to appellant’ s argument that the statementsin the opinion werein large part
hearsay, and therefore inadmissible. The High court held that the Court of Appeal
opinion can be considered for a nonhearsay purpose to establish the basis for the
conviction, and may also be admitted within the meaning of Evidence Code section
1280, as an official record.

19 A DEFENDANT WHO PLEAD GUILTY WITHOUT A NEGOTIATED DISPOSITION OR
BARGAINED FOR SENTENCE WHICH LIMITSTHE TRIAL COURT’S SENTENCING
DISCRETION, CAN RAISE CLAIMS OF SENTENCING ERROR ON APPEAL WITHOUT
HAVING FIRST OBTAINED A CERTIFICATE OF PROBABLE CAUSE

a People v. LIoyd (1998) 17 Cal.4th 658. Appellant pleaded to a second degree robbery
and thetrial court made adverse finding as to the three strikes allegations. Prior to
pleading open to the court, he was informed by his counsel that “there might be some
decisions|i.e., referring to People v. Superior Court (Romero) (1996) 13 Cal.4th 497]
by the higher courts which would change the way in which priors areimposed. Prior
to the Supreme Court deciding Romero, the court imposed sentence, but stated that it
did not believe that it had the power to strike a strike. Appellant then filed a notice of
appeal. While the appeal was pending, the High Court decided Romero. Thereafter,
the prosecution moved to dismiss appellant’ s appeal, and the Court of Appeal
complied, for appellant’s failure to secure a certificate of probable cause within the
meaning of Pena Code section 1237.5 and California Rules of Court, Rule 31(d). This
court held that, the aforementioned sections indicate that when appellant personally
files awritten statement, under oath, showing reasonable grounds for proceeding, and
the superior court then executes a certificate of probable cause, the appeal should not
proceed. (People v. Panizzon (1996) 14 Cal.4th 68, 75.) One exception to this general
ruleisthat acertificate of probable causeis not needed if the basis for the appeal is
premised solely on the ground occurring after entry of the plea, and which do not
challenge the plea svalidity. (1d.)

Given the fact that a notice of appeal isto be construed liberally, (CRC, rule 31(b)), the
court found the notice of appeal sufficient even though the notice of appeal did not
use the magic terms of the statute, but merely indicated that defendant was appealing
from the “sentence.” Here, the court found that the appeal did not challenge, “in
substance” the validity of the plea, asit did in Panizzon, supra[wherein the appeal was
also only challenging appellant’ s sentence, but as part of a pleabargain]. This court
found that appellant’ s pleading open, was not a plea bargain and that the basis for the
appeal was not “fact bound”, but based solely on a* question of law”, whether the trial
court could, on its own motion strike a strike.

20 A PREVIOUSLY STAYED CONVICTION CAN BE USED AS A STRIKE

9
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22

a People v. Benson (1998) 18 Cal.4th 24, the 4-3 mgority find that the legislature
intended that when a defendant had previously been convicted of 2 serious felonies,
but one of them had been stayed pursuant to section 654 and People v. Pearson (1986)
42 Cal.3d 351, both of the felonies counted as strikes, thereby mandating a minimum
of 25 to life, unless the court struck one of the priors pursuant to Romero. They have
left open the question whether it would be an abuse of discretion for the trial court not
to dismiss such a strike prior, where, the prior felonies are so closely related, that being,
when multiple convictions arise out of asingle act as distinguished from multiple acts
committed in an indivisible course of conduct. (See footnote 8.)

THE TRIAL COURT DOESNOT HAVE TO ADVISE APPELLANT OF HISLIMITSON
HISABILITY TO EARN CONDUCT CREDITSAND THAT HE MUST SERVE 4/5TH OF
THE TOTAL SENTENCE BEFORE HE ISELIGIBLE FOR PAROLE AND IT ISNOT A
VIOLATION OF BOYKIN/TAHL/BUNNELL LINE OF CASES.

a People v. Bardla (1999) 20 Cal.4th 216, the Supreme Court held that, thetria courts
failure to advise appellant of hislimitson his ability to earn conduct credits and that he
must serve 4/5th of the total sentence before heis eligible for paroleis not aviolation of
Boykin/Tahl/Bunnell line of cases. (See Bunnell v. Superior Court (1975) 13 Cal.3d
592.) Thisholding isnow in line with People v. Cortez (1997) 55 Cal .App.4th 426
decided by the Fifth District. The High court analogized to the United States Supreme
Court’sruling in Hill v. Lockhart (1985) 474 U.S. 52, 55-56, wherein the court ruled
that adefendant’ s parole eligibility date is not adirect consequence of which a
defendant must be apprized before he entersaplea. That the credit limitation
contained within the Three Strikes law is the functional equivalent of aparole eigibility
date, and that neither the California nor federal constitutions require that the defendant
be advised of this prior to his entering a plea.

AN ADJUDICATION QUALIFIESASA STRIKE IFIT ISAN OFFENSE LISTED IN
WELFARE AND INSTITUTIONS CODE SECTION 707, SUBDIVISION (B) ASWELL AS
PENAL CODE SECTION 1192.7. HOWEVER, IN A MULTIPLE COUNT PETITION, IF
THE MINOR ISFOUND TO BE A WARD FOR ONE OFFENSE THAT ISA SECTION 707,
SUBDIVISION (B) OFFENSE AND THE OTHER(S) ARE NOT 707, SUBDIVISION (B)
OFFENSE(S), THEN THE MINOR QUALIFIES FOR MULTIPLE STRIKES AND NOT
MERELY ONE.

a People v. Garcia (1999) 21 Cal.4th 1, modified at 21 Cal.4th 85a, the Supreme Court,
with the backdrop of alengthy discussion of legislative history and harmonizing
legidative intent, hold that ajuvenile adjudication for a non-707, subdivision (b)
offense will qualify asastrikeif ANY offense that islisted in Welfare and Institutions
Code section 707, subdivision (b) had been sustained and if the same offense would be
astrike for an adult if the offenseislisted in Penal Code section 1192.7, subdivision (c).

Here, burglary isnot listed in Welfare and Institutions Code section 707, subdivision
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24

25

(b), but it isa serious felony under section 1192.7, subdivision (c); therefore, the
sustained petition for burglary is not astrike. However, if the defendant had a
sustained petition for arobbery with agun use, and a burglary, and both counts were
found true within one petition, then both of the offenses qualify as strikes. Therefore,
depending on the particular offense(s), ajuvenile sustained petition may qualify as
multiple strikes or no strikes.

A DEFENDANT SENTENCED TO A “LIFE” TERM IS SENTENCED TO DOUBLE THE
TERM PROSCRIBED IN SECTION 3046 OR A HIGHER TERM ESTABLISHED
PURSUANT TO ANOTHER SECTION OF THE LAW-HERE, SECTION 186.22,
SUBDIVISION (b)(4)

a

People v. Jefferson (1999) 21 Cal.4th 86, the Supreme Court held that when a
defendant is sentenceto a“life” term, the minimum term is set forth in section 3046 or
as stated in section 3046, to the term that establishes a minimum period of confinement
under alife sentence before eligibility for parole. In this case, the defendant, in
addition to the attempted murder charge was al so convicted under the gang statute
section 186.22. Section 186.22, subdivision (b)(4) provides that a defendant shall not
be eligible for parole until he has served a minimum of fifteen years. Therefore, since
another term was provided that was greater than the 7 year term set forth in section
3046, that greater term is doubled within the meaning of section 667, subdivision (e)(1).
The High Court held that section 3046 is not an enhancement, nor is section 186.22,
subdivision (b)(4), asthey do not “add” a period of confinement to the offense for
which the defendant was convicted, but mere set a*“minimum term” which can be
either doubled as a“two-striker” or possibly tripled as a“three-striker.” The majority
rejected the defense and dissenting justices contention that the L egislature knew how
to include the provisions of section 3046 into the strike statute for a*“two-striker” as
they did so for a“third-striker”, and since they chose not to, intended that the Board of
Prison Terms determine when the defendant should be released after the statutory
period of paroleindigibility.

IN A TWO STRIKE SENTENCE, THE SUBORDINATE COUNTS ARE DOUBLED AT
ONE THIRD THE MID TERM AND NOT DOUBLED AT FULL TERM

a

People v. Nguyen (1999) 21Cal.4th 197, the Supreme Court held that, consistent with
virtually every published Court of Appeal decision on the matter, in a*“two-strike’
case, the subordinate term(s) of the determinate portion of the sentence, are doubled at
one-third the middle term and are not doubled at full term within the commonly know
principles of section 1170.1.

THE COURT, AND NOT THE JURY MAKES THE DETERMINATION THAT A PRIOR
CONVICTION ISA SERIOUSOR VIOLENT FELONY

11
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27

a

People v. Kdlii (1999) 21 Cal.4th 452, the California Supreme Court, in a4-3 opinion
determined, despite clear legidative intent to the contrary, that the court and not the
jury isto determine whether aprior conviction isaserious or violent felony. The
magjority of the court found that the Legislature, in its 1998 amendment to section 1025,
upheld its prior decision in People v. Wiley (1995) 9 Cal.4th 580, and in fact supported
the position that the Legislature intended that the court and not the jury determine the
issue. However, asthe dissent by Justice Werdeger points out, thereis clear legidative
intent that the Legislature only wanted the court to determine the identity of the person
who committed the prior felony, and that the jury was to determine all other issues. In
a separate dissenting opinion, Justice Kennard, joined by Justice Mosk, conclude that
the denial of the jury trial on any issue by identification is a structure error, and is
reversible per se. Hopefully the Legidature will modify section 1025 to show the
majority its actual intent.

A DEFENDANT WHO IS SUBJECT TO AN INDETERMINATE THREE STRIKE
SENTENCE, ISNOT LIMITED TO 15% PRESENTENCE CREDITS WHEN HE WAS
CONVICTED OF A DETERMINATE SENTENCE CRIME WHICH WOULD NOT
SUBJECT HIM TO A LIFE TERM WITHIN THE MEANING OF SECTION 667.5,
SUBDIVISION (C) (7).

a

People v. Thomas (1999) 21 Cal.4th 1121, the Supreme Court held that a defendant
who is subject to alife term under the three-strikes law, is not limited to the 15%
limitation on presentence credits, when the underlying crime, would not in and of
itself, subject appellant to alife sentence. This caserelied on therationale first set forth
in People v. Henson (1997) 57 Cal.App.4th 1380, which made explicitly clear that the
limitation on presentence creditsis limited to the crime as originally charged, rather
than the ultimate sentence that the defendant received. The High Court concluded that
astrike defendant is entitled to presentence credits under section 4019. However, the
court holds open the question, in footnote 3, whether athree strike defendants are
entitled to presentence conduct credits when he solely has an indeterminate term, and
not the mixed determinate and indeterminate term as in this case.

COMPUTER PRINTOUTS OF THE DEFENDANT’S CRIMINAL HISTORY ARE
ADMISSIBLE UNDER BUSINESS RECORD EXCEPTION (EVIDENCE CODE SECTION
1280) TO PROVE A PRIOR FELONY CONVICTION OR PRIOR PRISON TERM

a

People v. Martinez (2000) 22 Cal.4th 106, the California Supreme Court held that
uncertified computer printouts of afelon's criminal history are admissible as evidence
under the official records exception to the hearsay rule within the meaning of Evidence
Code section 1280. The prosecution is ableto usethe CLETS (CaliforniaLaw
Enforcement Telecommunications System) documents to fill in for the uncertified
records | F al three elements of Evidence Code section 1280 are satisfied. The
Supreme Court specifically overruled People v. Matthews (1991) 229 Ca.App.3d 930.
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PENDING CASESBEFORE THE CALIFORNIA SUPREME COURT
DID THE COURT VIOLATE THE DEFENDANT’'S SIXTH AMENDMENT RIGHT TO A
TRIAL BY JURY WHEN IT DISMISSED THE JUROR BECAUSE OF ITSBELIEF THAT
THE JUROR WAS ENGAGING IN JURY NULLIFICATION?

a People v. Williams (REVIEW GRANTED, February 25, 1998.) (SO66106.)

WHETHER OFFENSES ARE COMMITTED BASED ON THE SAME OCCASION OR
SAME SET OF OPERATIVE FACTSWHEN THE CRIMES COMMITTED WHERE AT
DIFFERENT LOCATIONS, BUT WITHIN 20 MINUTES OF EACH OTHER?

a People v. Lawrence REVIEW GRANTED, reported on February 26, 1999, in 1999 Los
Angeles Daily Journal D.A.R. 1874, (S070271). Thisisthe second time that this case
has been granted review. Initialy it was agrant and hold behind Deloza, and then it
was transferred back to the Court of Appeal in light of that decision. Now, on a
People’ s appeal, after the Court of Appea once again found that the crimes committed
where based on the same set of operative facts and where committed on the same
occasion, they grant review to determine the parameter of the same set of operative
facts.

b People v. Aguayo REVIEW GRANTED, February 24, 1999, in 1999 (S071483) from
an unpublished opinion. The issue concerns the meaning of the phrase “same set of
operative facts’ for purposes of determining whether consecutive sentencing is
mandatory within the meaning of section 667, subdivision (c)(6).

DOES A NON-FORCIBLE SEXUAL OFFENSE AGAINST A MINOR UNDER 14
CONSTITUTE A STRIKE?

a People v. Montes REVIEW GRANT February 24, 1999 (S075759); (1998) 67
Cal.App.4th 1372, modified 69 Cal.App.4th 909a, the Second District, Division 4, held
that violations of section 286 and 288a are not strikes as they do not have the requisite
intent to arouse. Thisopinion is contrary to the opinion in the one strike case of People
v. Murphy (1998) 67 Cal.App.4th 1205, in that case the Third District held that both
section 286, and 288a are strikes within the meaning of section 1192.7, subdivision
(c)(6). The Montes court held that the requisite intent was found in aviolation of
section 289, subdivision (j), and appellant conceded the fact that the conviction for this
offense satisfied the elements of section 288, which is a strike within the meaning of
section 1192.7, subdivision (c)(6). This court merely disagrees with appellant’s
argument, which was supported with the holding in People v. Mena (1988) 206
Cal.App.3d 420, which found that if the name of the crimeis not specifically
mentioned, even if the conduct may be the same, the legislature new how to name
specific crimes as violent, they did not do so with sections 286, 288a or 289,
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subdivision (j), therefore, they did not intend that they become serious felonies.
Obvioudly, if you are not in the Second District, use Menaand itsrationale.

People v. Murphy REVIEW GRANT February 24, 1999 (S075263) (1998) 67
Cal.App.4th 1205, the Third District, held that a defendant who is subject to the three
strikes law can also be subject to the one strike law within the meaning of section
667.71. Therefore, if the court is sentencing under both the three strikeslaw and the
one strike law, the court must triple the 25 to life imposed under the one strike law
when imposing sentence under the provisions of 667, subdivision (€)(2)(A)(i) of the
three strikeslaw. Furthermore, this Court of Appeal states that the defendant can
receive multiple life sentences under the one strike law for current multiple offenses.

People v. Davis REVIEW GRANT August 25, 1999 (S079736) formerly cited at (1999)
71 Cal.App.4th 1492, grant and hold behind Murphy, supra, on the interplay between
the three strikes law and felony sex offenses sentenced under section 667.61.

4 CAN THE PROSECUTION AMEND THE INFORMATION TO ADD STRIKES AFTER
THE JURY HAS COMPLETED THE GUILT PHASE AND HAS BEEN DISCHARGED?

a

People v. Tindall REVIEW GRANTED, REPORTED IN 99 DAILY JOURNAL
D.A.R. 9731, ON SEPTEMBER 17, 1999; formerly at (1999) 72 Cal.App.4th 188, the
Second Appellate District, Division 2 held that the prosecution can amend the
information to add strikes even after the jury has been dismissed following a guilty
verdict in the guilt phase of the proceedings. The Court of Appeal held that unless (1)
prejudice can be shown, or (2) that trial tactics would have been atered, then the
amendment is permitted. Other factors to be considered are: (1) the reason for the late
amendment, (2) was the defendant surprised by the amendment, (3) whether the
prosecution’ sinitial failure to file the strikes affected a plea bargain, (4) whether other
felony convictions had been charged, and (5) whether the jury had been discharged.
The defendant was facing only 4 years before the addition of the strike priors.

5 ISTHERE STRUCTURAL ERROR WHEN THE TRIAL COURT FAILSTO PROVIDE THE
DEFENDANT WITH A JURY TRIAL ON HISPRIORS ?

a

In re Epps (1999) REVIEW GRANTED November 22, 1999, reported in 99 Daily
Journal D.A.R. 11597 (S082110) formerly cited at, 73 Cal.App.4th 1332, the Second
District Court of Appeal, Division 4, held that a defendant, in light of People v. Kdlii
(1999) 21 Cal.4th 452, is entitled to a hearing to determine whether the priors actually
exist and if the court denies ajury trial altogether, it must be reversed as it would be
structural error. However, they will be able to retry the matter as aresult of Mongev.
California (1998) 615 U.S. _, [141 L.Ed2d 615, 118 S.Ct. _].
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People v. Gonzalez REVIEW GRANT AND HOLD BEHIND EPPS. November 23,
1999 reported in 99 Daily Journal D.A.R. 11703 (S081855). Formerly cited at (1999)
73 Cal.App.4th 885, the Second Appellate District, Division 2, held, inatrial on his
priors, the defendant has aright to have ajury determine (1) Isthere aprior conviction;
(2) When did it occur; (3) Was the defendant sentenced to prison based on the
conviction and/or was the defendant incarcerated in prison; and (4) How long has the
defendant been out of custody since suffering the conviction.

People v. Allen (S083835) REVIEW GRANT AND HOLD BEHIND PEOPLE V.
EPPS; formerly at (1999) 75 Cal.App.4th 996, the Fourth Appellate District, Division 1
held, that pursuant to People v. Kdlii (1999) 21 Cal.4th 452, appellant did have aright
to ajury trial on his priors; however, given the fact it isa statutory right, and not a
constitutional right (see People v. Vera (1997) 15 Cal.4th 580), it was harmless error to
deny appellant hisjury trial right. Asthe Court of Appeal noted, the procedure
outlined in Kdlii, has left very little for the jury to do in the context of an alleged prior
conviction.

People v. Matthews (S083619) REVIEW GRANT BEHIND EPPS; formerly at (1999)
75 Cal.App.4th 1027, the Fourth Appellate District, Division 2 held, in spite of the
directive from the Supreme Court in Kdlii, supra, this court held that the language of
Kdlii, pertaining to what the jury will determine other after the court determines the
issue of identity pursuant to section 1025, subdivision (c), is dicta, and they do not
haveto follow it.

People v. Ramirez (S083906) REVIEW GRANT AND HOLD BEHIND EPPS;
formerly at (1999) 75 Cal.App.4th 1165, the Second Appellate District, Division 5 held,
that pursuant to People v. Kdlii (1999) 21 Cal.4th 452, appellant did have aright to a
jury trial on his priors; however, given the fact it is a statutory right, and not a
constitutional right (see People v. Vera (1997) 15 Cal.4th 580), it was harmless error to
deny appellant hisjury tria right. Thereisalong discussion on the meaning of
“structural error”, which if found, would have led to areversal per se. But, following
the lead of Justice Werdeger in Vera, supra, this court does not find the denial of ajury
trial, which was replaced by a court trial to be structura error, therefore, we are left
with aharmless error analysis. Asaresult, under Watson, the conviction will not be
reversed unless it appears reasonably probable that the defendant would have received
amore favorable result had the error not occurred. Not so in this case.

ISTHE DEFENDANT ENTITLED TO PRESENTENCE CREDITS ON HISHER
INDETERMINATE TERM WHICH WAS IMPOSED SOLELY DUE TO HISTHREE
STRIKE SENTENCE WHERE THE CREDITS WOULD HAVE BEEN AWARDED ON AN
DETERMINATE TERM?
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In re Cervera (2000) REVIEW GRANTED November 23, 1999 (S075310); formerly at
(1999) 74 Cal.App.4th 766, the Fourth District Court of Appeal, Division 3, held that a
defendant is not entitled to section 2933 credits on the indeterminate portion of his
sentence. The defendant was sentenced to 25 to life based on the third strike, and was
also sentenced to a determinate 12 years based upon 2 five-year priors, and 2 prior
prison terms. Footnote 5, indicates that appellant does earn credits on the determinate
term which are applied to reduce that portion of the term, which must be served prior
to starting the indeterminate term pursuant to section 669. However, the Court of
Appea’sanalysis seemsto be faulty at least in one respect. It states that appellant
does not earn credits on hislife term. However, even if the credits are not accrued on a
daily basis asthey are with a determinate term, they are calculated and awarded to
appellant once arelease date is set by the Board of Prison Terms.
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COURT OF APPEAL OPINIONS

1 DOUBLING SUBORDINATE COUNTS:

a

People v. Martin (1995) 32 Cal.App.4th 656. When the defendant has been convicted
of two present offenses, the subordinate consecutive term must be doubled aswell as
the base term. However, the punishment for an enhancement isnot doubled.

People v. McKee (1995) 36 Cal.App.4th 540. The court found that appellant's theft of
multiple checks from his employers and the negotiation of them over athree week
period did not come within the section 667, subdivision (c)(6) exception to
mandatory consecutive sentencing in a" two strike" caseas not all of the conduct
either arose from the same set of operative facts nor did they take place on the same
occasion. But the case does acknowledge that section 654 is maintained within 667,
subdivision (c)(6). The court also found, consistent with People v. Martin (1995) 32
Cal.App.4th 656, that pursuant to section 667, subdivision (€)(1), subordinate counts
aredoubled. The court rejected the argument that a subor dinate count isan
enhancement, which can not be doubled, without citing or distinguishing People v.
Lawson (1980) 107 Cal.App.3d 748, 754. The court finds that neither the principle
term nor the subordinate term is an enhancement, therefore they can be doubled.
Finally, the court rejected appellant's argument that CRC 425 precludes the court from
imposing consecutive terms and al so from doubling them.

People v. Hill (1995) 37 Cal.App.4th 220. The Third District followed Martin and
concluded that the provisions of section 667, subdivisions (b) through (i) are not
enhancements, and as aresult, subordinate terms can be doubled, albeit at one-
third the mid-term. Again there was no discussion of Lawson, supra.

People v. Dominguez (1995) 38 Cal.App.4th 410. Second Digtrict, Division 7,
concurred with the above cited cases, holding that subordinate terms ar e doubled.
However, ENHANCEMENTSARE NOT DOUBLED, INCLUDING CONDUCT
ENHANCEMENTS. Inthis case, the court indicated that the section 12022.5,
subdivision (a) allegation, and the section 667, subdivision (a)(1) allegations are not
doubled. Thisisthefirst case which indicatesthat conduct aswell as status
enhancements are not doubled. To support this finding, the court, in footnote 9, cites
to the Ballot Pamphlet which indicates that current conviction(s) are doubled, but
“any” enhancements are then added to that term.

People v. Ruiz (1996) 44 Cal.App.4th 1653. The First District Court of Appeal, relying
on McKee, supra, found that it was mandatory, in atwo strike case, to impose
subordinate counts consecutive to the principle count, and also to double the
subordinate count(s).
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People v. Lopez DEPUBLISHED REVIEW DISMISSED; FORMERLY (1997) 60
Cal.App.4th 275, the Sixth Appellate District held that two separate drug transactions,
by the same defendant, on two separate days, are not within the meaning of the same
set of operative facts, pursuant to section 667, subdivision (c)(6). The Court of Appeal
also found that 2 consecutive terms of 25 to life did not violate the prohibition against
cruel and unusual punishment.

DUAL USE IN TWO STRIKE CASES:

a

People v. Ramirez (1995) 33 Cal.App.4th 559. A single prior conviction in atwo strike
case, may be used for the dual purpose of doubling the punishment for the new
offense and for the imposition of afive year enhancement pursuant to Penal Code
section 667, subd. (a).

People v. Jackson (1995) 33 Cal.App.4th 1027. DEPUBLISHED. A single prior
conviction in atwo strike case, may be used for the dual pur pose of doubling the
punishment for the new offense and for the imposition of afive year enhancement
pursuant to Penal Code section 667, subd. (a).

People v. Anderson (1995) 35 Cal.App.4th 587. Using astrike prior to double the base
term and to add five yearsisn't a dual use, because doubling the current term isnot an
enhancement, it is a separate "parallel sentencing scheme;" nor doesit violate section
654.

People v. Sipe (1995) 36 Cal.App.4th 468. Sipe also rejects "dual use" and section 654
arguments based on the rational of People v. Bruno (1987) 191 Cal.App.3d 1102, 110-
1107. (S048035) REVIEW DENIED.

People v. Hill (1995) 37 Cal.App.4th 220, once again the Third District follows the
ruling in Sipe on the issue of “dual use.”

People v. Nobleton (1995) 38 Cal.App.4th 76. In this matter Division 5 followsits own
lead from Ramirez, supra, and finds that there is not violation of “dual use” to (1)
elevate a section 12021, subdivision (a) from a misdemeanor to afelony, (2) to enhance
the offense pursuant to section 667.5, subdivision (b), and (3) to bring the matter
within the sentencing provisions of section 667, subdivision (€)(1) (i.e., the two-strike
provision). Once again, division 5 indicated that the new sentencing provisions are not
enhancements (see also Ramirez, supra, Anderson, supra, and Loomis, supra). To
arrive at this conclusion, the court adopts the holding of People v. Bruno (1987) 191
Cal.App.3rd 1102, and rejects People v. Darwin (1993) 12 Cal.App.4th 1101, which
relied on People v. Edwards (1976) 18 Cal.3d 796, rejecting the notion that the prior
can be used as an element of the offense and to enhance with the same prior.
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People v. Dominguez (1995) 38 Ca.App.4th 410. Second District, Division 7,
concurred with the above cases, finding that the serious felony enhancement is added
to the principle term, and thereis no dual use violation, even when the same prior is
used to find the strike prior and to enhance the term with an additional five years.

People v. Coronado (1995) 12 Cal.4th 145, the High court finally ruled in this “dual
use” case. They found that it isjust fineto use the same deuce conviction to elevate
the misdemeanor to afelony and to add the section 667.5, subdivision (b)
enhancement. The court specifically found that since not all deuce priors necessarily
or commonly will result in a state prison commitment, there is no violation of dual use
or section 654 in this case. They also found that a violation of a specific statute
necessarily or commonly will result in aviolation of agenera statute when the
elements are the same. Since not all deuce priors necessarily result in prison terms, the
court found there was no problem to use both in thiscase. NOW USING THAT
LOGIC, SHOULD WE NOT WIN IN STRIKE CASESWHEN THE USE OF A
SECTION 667, SUBDIVISION (A) STRIKE PRIOR ACTSASBOTH THE STRIKE
AND TOADD THE5 YEAR YEARS TO THE SENTENCE? Answer, no; see People
v. Dotson (1997) 16 Cal.4th 547.

The Supremes al so disapproves People v. Hopkins (1985) 167 Ca.App.3d 110, and
adopts the rationale of People v. Rodriguez (1988) 206 Cal.App.3d 517, finding that
section 654 does not prohibit the use of a prison prior term enhancement; they
specifically limit their opinion to this particular fact pattern, indicating that section 654
appliesto facts, either an act or omission, where section 666 applies only to facts, not
acts, and that it relates to the status of the recidivist who engaged in criminal conduct,
not the conduct itself. Therefore, because the repeat offender enhancement imposed
does not implicate multiple punishment or an act or omission, section 654 is
inapplicable.

People v. Baird (1995) 12 Cal.4th 126, the High court ruled that thereis no violation of
“dual use” to use asingle felony to elevate a section 12021 (ex-con with agun)
violation to afelony and to enhance the sentence with a prison prior. HOWEVER, the
court indicated that the same CONVICTION CANNOT be used for both purposes.
Nonetheless, in this case, the prison time that appellate did iswhat triggered the
enhancement, not the conviction on the current case.

People v. Nelson (1996) 42 Cal.App.4th 131, Second District, Division 4, follows the
lead of all of the other cases indicating that thereis no dual use problem.

People v. Purata (1996) 42 Cal.App.4th 489, Fourth District, Division 1, follows the
lead of all of the other casesindicating that there is no dual use problem even though
the court “must impose a consecutive five year term for each such prior conviction.”
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People v. Cressy (1996) 47 Cal.App.4th 981, the First District Court of Appeal,
Division 3, held that the court can add a one year prison prior (8 667.5, subd. (b)) to a
two strike case without there being aviolation of dual use. The court found that there
was no violation of dual use under Jones, Baird, or Coronado, given the facts of this
case. Here, appellant was convicted of anon-seriousfelony. The court also stressed
that the defendant’ s prior felony conviction would have brought him within the three
strikes scheme whether or not defendant had been imprisoned for that conviction. The
fact of imprisonment is a distinct factor properly supporting the enhancement.

People v. White Eagle (1996) 48 Cal.App.4th 1511, the Fifth District permits the use of
aprior petty theft for three separate purposes: (1) to elevate the misdemeanor to a
felony, (2) to double under three strikes, and to add a one year prison prior under
section 667.5, subdivision (b). The court does effectively address the Jones/Prather
argument by indicating that the legislature laid out it clear intent that both the
enhancement within the meaning of section 667.5, subdivision (b) and the elevation
from a misdemeanor petty theft to afelony, should apply, thereby effectively
circumventing the aforementioned arguments. Additionally, Edwards is distinguished
given the fact that the prior prison term is not an element of the offense of section 666.

One of thereal problems with this case isthe fact that the court does not remand for re-
sentencing; in fact, it orders the preparation of a new abstract, adding the one year, and
that is to be sent to the Department of Corrections. This should beresisted at all costs.
Thetria court still could decide to strike the prior prison term under section 1170.1,
subdivision (h), and it should be given that opportunity.

Asan adjunct to that argument, the Court of Appeal held that the double jeopardy
clause and the holding of Missouri v. Hunter (1983) 459 U.S. 359, 366, does not apply,
given the fact that the legislature authorized multiple punishment, which is what
Hunter expressly stated the legislature must do to be constitutionally valid. (See dso
Moore v. Missouri (1895) 159 U.S. 673, 677.)

People v. Yarborough (1996) 65 Cal.App.4th 1417, the Fifth District held that there
was not adual use violation within the meaning of People v. Edwards (1976) 18 Cal.3d
796. In Edwards, the Supreme Court stated that when a prior conviction constitutes an
element of criminal conduct which otherwise would be noncriminal, the minimum
sentence may not be increased because of the indispensable prior conviction. Edwards
had a prior conviction for selling marijuana, and a new conviction for possession of a
weapon by an ex-con. The possession of aweapon would other wise be noncriminal
but fore the prior conviction. Here, the court states that appellant’ s current conviction
for failing to register, based upon the prior conviction for a sexual assault, was not
noncriminal and therefore distinguished Edwards. However, one could argue that but
for the prior sexual assault conviction, Y arborough would not have had to register, and
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therefore, the rule in Edwards should still apply. We will see if the Supreme Court
grants review to clarify Edwards, at least within this context.

People v. Tillman (1999) 70 Ca.App.4th 710, First Appellate District, Division 2 held
that the use of a prior offenseto justify an element of the offense for failing to register,
and to doubl e the current offense, may be dual use, but the intent of the legislature in
enacting the three strikes legidlation is a clear expression that it intended to eliminate
the rule set forth in People v. Edwards (1976) 18 Cal.3d 796. Edwards had stated that a
single fact cannot be used to establish an element of an offense and to enhance a
sentence. The Court of Appeal goes through the history of Edwards, setting aside
those cases such as People v. Y arborough (1996) 65 Ca.App.4th 1417, asfinding
distinction without a difference from Edwards. To that end, the case has some very
good language, Justice Kline however comes to the same conclusion as the prior cases,
that dual useisnot precluded, but this time based on the intent of the legislature to not
based on following Edwards.

3 EX POST FACTO APPLICATION:

a

People v. Hatcher (1995) 33 Cal.App.4th 1526. Ex post facto principles are not
violated by the enhancing use of prior convictions pre-dating the enactment of the
three strikes law.

4 THE MARCH 7, 1994 ARGUMENT:

a

People v. Reed (1995) 33 Cal.App.4th 1608. A prior conviction need not post-date the
enactment of the three strikes law in order to qualify as a strike.

People v. Green (1995) 36 Cal.App.4th 280. The Second Didtrict, Division Two follows
the lead of Reed, indicating that the intent of the legislature would be frustrated if
section 667, subdivision (d)(1) were only given prospective rather than retroactive
application. Thereisno discussion of section 3 which mandates a prospective
application unless specifically expressed.

Additionally, Green can be interpreted to limit serious or violent felonies to those
which were classified as such at the time of the prior conviction. (1d., at p. 9054.) In
other words, if the conviction for the felony occurred prior to the enactment of sections
667.5 or 1192.7, then one can argue that it cannot be classified a serious or violent
felony now.

People v. Sipe (1995) 36 Ca.App.4th 468. The section 667, subdivision (d)(1)

challenge is again rgjected; the court indicating it would frustrate the intent of the
legidature to give merely prospective application to the statute.
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People v. Hill (1995) 37 Cal.App.4th 220, follows their opinion in Sipe, rejecting the
upon the date of challenge one moretime. The clearly hold that the use of aformer
conviction isnot a direct consequence of that conviction, and therefore a prior
advisement is unnecessary. (See People v. Bernal (1994) 22 Ca.App.4th 1455, 1457.)

Gonzalesv. Superior Court (1995) 37 Cal.App.4th 1302, follows the same train of
thought as did Reed, Green, Sipe, and Hill, wherein the court’ s have al uniformly
rejected the argument that the legislation should apply prospectively and not
retroactively. Gonzales summarizes the other cases, and once again comes to the
conclusion that the intent of the statute would be frustrated unless it would apply
immediately. They indicated that to give the statute prospective application would
defeat the purpose of the urgency legidlation.

People v. Allen (1995) 39 Cal.App.4th 1513, Division 4 of the Second Appellate
Digtrict follows Reed, Anderson, Green, and Gonzales in regjecting the March 7th
argument.

People v. Jones (1995) 40 Cal.App.4th 630, First District Division Four followed the
other cases and rejected the March 7th argument.

People v. Ingram (1995) 40 Cal.App.4th 1397, the Fifth Appellate District, cameto the
same conclusion as all their other brethren who have decided thisissue. | pronounce
thisissue DEAD.

People v. Kinsey (1995) 40 Cal.App.4th 1627, in another Fred Wood' s opinion,
concurs with the holding in al of the aforementioned cases, rejecting the argument.
THEREFORE THISARGUMENT STAYSDEAD.

PRIORS COMMITTED BEFORE 1982 AND/OR 1977

a

People v. Jones (1995) 40 Cal.App.4th 630, First District Division Four, based on
People v. Jackson (1985) 37 Cal.3d 826, 833, reject the contention that was rai sed
based on the statement in People v. Green (1995) 36 Cal.App.4th 280, that the offense
must be one that “qualified as a serious or violent offense under section 1192.7,
subdivision (c) or section 667.5, subdivision (c).” (Id., a p. 283.) The court merely
found that Jackson, supra, precludes this argument. In essence, this court merely
rejects the specific language from Green, and holds that no constitutional bar prevents
the increased penalty based on appellant’ s repeat offender status.

People v. Turner (1995) 40 Cal.App.4th 733, Second District Division 5, holds similarly
to Jones, supra, that a conviction for a crime that would have been a serious or violent
felony had it been committed after the passage of 1192.7, or 667.5, can still be
determined to be strike priors. The court reasoned that: (1) based on the rationale
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stated in Gonzales v. Superior Court (1995) 37 Ca.App.4th 1302, 1305-1311, that the
“determination clause” of subdivision (d)(1) of section 667 requires the sentencing
court to determine whether, as of the date of the prior conviction the prior was afelony
or misdemeanor--and that it does not require a separate determination that the prior
was a serious or violent felony. Why not, isn’'t that what the statute says? (2) that the
language in People v. Green (1995) 36 Cal.App.4th 280, 283, that the court must ook
to “determineif aprior conviction was serious or violent at the time of conviction”,
was “obiter dictum”, as the prior offense in Green, did not occur until 1987.

People v. Moenius (1997) 60 Cal.App.4th 820, the Second A ppellate District, Division
2 held, pursuant to Gonzales v. Superior Court (1995) 37 Cal.App.4th 1302, 1305-1311,
that afirst degree burglary conviction which occurred prior to the effective date of
section 1192.7, still constituted a strike. Given the fact that the burglary was pled asa
residential burglary in the information, and even though it was second degree at the
time of the conviction, in 1974, it qualified as a strike since the residential nature of the
burglary was the primary factor, not the fact that it was aday time burglary, whichin
1974, was only a second degree burglary. Given the fact that the initial sentence did
not automatically convert the felony to a misdemeanor by operation of law, the matter
remained afelony for all purposes, including the Three-strike law.

People v. O’ Roark (1998) 63 Cal.App.4th 872, the Second Appellate District, Division
2, held, consistent with all of the cases mentioned above, continue to hold that afelony
which occurred prior to the passage of section 1192.7, or afelony which was not added
to thelist of felonies until after the passage of section 1192.7, till qualified as strikes
given the fact that they were strikes on June 30, 1993, within the meaning of section
667, subdivision (h). THISISSUE REMAINS DEAD.

6 CREDITS:

a

People v. Brady (1995) 34 Cal.App.4th 65. A prisoner must serve 80% of his sentence
appliesto the entire sentencing including enhancements.

People v. Williams (1996) 49 Cal.App.4th 1632, the Sixth Appellate District held that:
(1) the 20 percent limitation on credits does apply to the enhanced term--it relies on the
rationale of Brady, supra; (2) however, the court found that the 20 percent limitation on
credits does not apply to “offenses’ that occurred prior to the enactment of the strikes
legidation. Note specifically the language in section 677, subdivision (c)(5), which
indicates that the limitation will be limited to the time for the “ new offense.”

People v. Culpepper (1995) 32 Ca.App.4th 237. DEPUBL ISHED. The three strikes
law does not create disparate treatment in the award of creditsto similarly situated
groups. The Supreme Court in Jenkins, supra, also rejected the equal protection
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argument pertaining to the credits issues, specifically disapproving any conflicting
language inIn re Diaz (1993) 13 Cal.App.4th 1755.

People v. McCain (1995) 36 Ca.App.4th 817. The Fourth District, Division 1, aso
rejects the equal protection argument pursuant to Jenkins (1995) 10 Cal.4th 234,
243-248, which overruled In re Diaz (1993) 13 Cal.App.4th 1755 to the extent
mentioned above. Jenkins held that recidivist murderers must be sentenced under the
terms of the recidivist statute, section 667.7 and not under 190, and that there was no
equal protection violation asaresult. They find therefore, that a defendant only gets
20% credits pursuant to Brady, supra.

People v. Sipe (1995) 36 Cal.App.4th 468. Sipe also rejects equal protection challenges
to limiting credits to 20% pursuant to People v. Jenkins (1995) 10 Cal.4th 234, 248, fn.
8. The same challenge, based on equal protection, isalso denied in People v. Hill, infra.

People v. Hill (1995) 37 Cal.App.4th 220. The Third district held that a defendant is
entitled to presentence custody credits pursuant to sections 4019 and 2900.5. The
court rejected the Attorney General’ s suggestion that the court “rewrite” the section so
that this provision is consistent with the intent of the legislation, to increase sentences.
The court concluded that the credits provisions were in fact ambiguous, and silent on
the issue of presentence credits and therefore read the ambiguity in favor of the
defendant.

People v. Applin (1995) 40 Cal.App.4th 404, the Fifth District holds that the three strike
law does not violate equal protection in awarding less creditsto recidivists. The court
rejects the contention that second strike offenders are treated less harshly; they find
that they do not receive more credits than other offenders within the meaning of
section 2931, subdivision (b). Asapplied to three strike offenders, Applin notes that
pre-sentence credits applied to an indeterminate term will only serve to advance the
parole eigibility date, not the actual time of release. Thisisapartia response to the
Attorney General’ s argument that athird striker does not get any pre-trial custody
credits. (Accord, People v. Stofle (1996) 45 Cal.App.4th 417 [support the proposition
that the credits are not given until appellant serves at a minimum of 25 yearson hislife
sentence, but that a defendant is entitled to them once he is given a parole date]; see
also In re Sosa (1980) 102 Ca.App.3d 1002, 1003-1006; In re Ballard (1981) 115
Cal.App.3d 647, 648-650.)

People v. Hamilton (1995) 40 Cal.App.4th 1615, the Second District, Division 7, in
another Fred Wood' s opinion, concurs with the holding in Sipe, McCain and Jenkins,
that the defendant receiving 1/5 credit does not deny him equal protection.

People v. Spears (1995) 40 Cal.App.4th 1683, the Fifth Appellate District, concurred
with the rationale of Jenkins, and found no equal protection violation as the defendant
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in this matter was being compared to a non-recidivist, thereby negating one of the
primary elements of the equal protection analysis. Thisargument can now be put into
the officially dead category.

People v. Caceres (1997) 52 Cal.App.4th 106, Second Appellate District, Division 4,
ruled that the three strikes credit provisions of section 667, subdivision (c)(5) do not
pre-empt the provisions of section 2933.1, the 15% credit limitation for persons
convicted of violent crimes within the meaning of section 667.5, subdivision (c). The
15% credits, based on the wording of section 2933.1, apply to both pre-trial and post-
conviction credits. Asthe above casesindicate, the three strikes 20% limitation only
apply to post conviction-credits.

People v. Cortez (1997) 55 Cal.App.4th 426, the Fifth Appellate District ruled that the
court was not required to advise appellant before his pleathat his prison credits were
limited to 20% due to the three strikes provisions, and that his ability to earn conduct
credits was limited by the three strikes legislation. The court rejected appellant’s
contentions that the pleawas involuntary and not intelligently made absent the proper
advisements. Appellant had relied on People v. Tabucchi (1976) 64 Cal.App.3d 133,
wherein the Court of Appeal held that under the indeterminate sentencing provisions,
appellant had pled to 5 yearsto life, and was not informed of the special parole
limitation at the time of hisplea. Thiscaseisnow consistent with People v. Bardlla
(1999) 20 Cal.4th 216.

People v. Keelen (1998) 62 Cal.App.4th 813, the Second Appellate District, Division 7
held that the provisions of section 2933.1 subdivision (c) do limit appellant’ s pretrial
local custody credits. (See aso People v. Ramos (1996) 50 Cal.App.4th 810, 819.)

People v. Honea (1997) 57 Cal.App.4th 842, Fourth Appellate District, Division 1, held
that, on are-sentencing, be it under section 1170, subdivision (d), after aRomero
remand, or any other type of re-sentencing after appellant has spent any timein state
prison, the trial court isto award “actua” time credits spent in state prison, in addition
to any additional local time credits to be awarded, but it is not to compute the
“behavior” credits; they are determined by the Department of Corrections. (See People
v. Chew (1985) 172 Cal.App.3d 45.)

People v. Henson (1997) 57 Cal.App.4th 1380, Fourth Appellate District, Division 2,
held that, the three strikes law credit limitation is applicable only to offenses which
themselves carry life sentences. Therefore, unless the current crimeitself, without the
recidivist penalty provisions, carries alife sentence, then the 4/5 sentence limitations do
not apply. Section 667.5, subdivision (c)(7), which states that a crime which carriesa
life sentenceis subject to the 15% limitation, isinapplicable unless the crime itself
carries alife sentence. The legidation did not intent to make all three strike sentences
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limited to the 15% limitation on presentence credits. This case is consistent with People
v. Thomas (1999) 21 Cal.4th 1121.

People v. Thornburg (1998) 65 Cal.App.4th 1173, the Fourth District, Division 3, held
that when adefendant is brought back to thetria court for anew sentencing hearing
pursuant to Romero, (e.g. thisisnot just limited to Romero remands), the trial court
must recal cul ate the custody credits (actual time spent in custody) pursuant to 2900.5,
subdivision (d), which includes the time spent in jail pending re-sentencing. (People v.
Chew (1985) 172 Cal.App.3d 45, 50.) Itisalso theresponsibility of thetrial court to
calculate the appropriate number of conduct credits pursuant to section 4019, and to
amend the abstract of judgment. Itisonly the CDC'’sjob to determine prison behavior
and work credits. (Ibid.) Just remember, the trial court must be asked to compute these
credits prior to raising the issue in the Court of Appeal.

People v. Myers (1999) 69 Cal.App.4th 305, the Second District, Division 4, questioned
the rationale of Thornburg, supra, given the fact that a defendant staysin the
constructive custody of the Department of Corrections whileinlocal custody for the
sole purpose of hearing on amotion to strike prior convictions. (People v. Bruner
(1995) 9 Cal.4th 1178, 1183.) The Court of Appeal found that if the trial court denies
the requested relief, resentencing is not necessary, and therefore, it does not have to
recalculate any of the credits. Nonetheless, this court concluded, that since the parties
stipulated to the number of credits that appellant was to be awarded, the alleged error
was waived on appeal.

1. PENAL CODE SECTION 17(b) ISSUES:

a

People v. Superior Court (Perez) (1995) 38 Cal.App.4th 347. The sentencing court
retains the authority pursuant to Penal Code section 17 to reduce a wobbler to a
misdemeanor. (See also Peoplev. Superior Court (Alvarez) (1997) 14 Cal.4th 968.
Perez also rejects the Peopl e s contention that certain fel onies become irreducible once
the defendant isfound guilty. They hold that the specific exemption in section 667,
subdivision (d)(1) (i.e. “. . . isnot affected by the sentence imposed unless the sentence
automatically, upon the initial sentencing, converts the felony to amisdemeanor. . . ."),
does not trigger the new statutory strikes sentencing scheme, when, at theinitial
sentencing for the current offense, the court determines the offense to be
misdemeanor. Finally, the court finds that the legislation is ambiguous with regards to
the legidature’ sintent to limit section 17, subdivision (b)(3), and as aresult, must be
read as favorably to the defendant as reasonably possible. Section 667, subdivision
(d)(1) merely nullified the court’ s power to reduce the matter to a misdemeanor after
the original sentencing.

People v. Vessdll (1995) 36 Cal.App.4th 285. The court has the power to reduce a
"wobbler" from afelony to a misdemeanor under section 17, subdivision (b)(3).
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Second District Division 2 also affirmed the court's power to give an indicated sentence
as distinguished from a plea bargain; asindicated sentences are not prohibited by the
three strikes ban against plea bargaining.

People v. Trausch (1995) 36 Cal.App.4th 1239. Division 4 of the Second Appellate
District found that a second degree commercial burglary can be reduced to a
misdemeanor at the time of sentencing given the fact that the nature of the conviction
cannot be determined until judgement is pronounced. The nature of the convictionis
left to the discretion of the sentencing judge to be determined at the time of sentencing
when the offense in which appellant was convicted was awobbler.

People v. Dent (1995) 38 Cal.App.4th 1726. Second District Division 1, follows
Trausch, Vessell, etc. indicating that the court retains the authority pursuant to Penal
Code section 17 to reduce awobbler to a misdemeanor. However, it indicated that
the court abused itsdiscretion in so finding the section 17, subdivision (b)
reduction merely to avoid the application of a strike sentence. The court must ook
to individualized sentencing considerations in determining whether to excise its
discretion.

People v. Carranza (1996) 51 Cal.App.4th 528, the Sixth Appellate District ruled that
the prosecution has the right to appeal a sentence that may be unauthorized pursuant
to section 1238, subdivision (10). (See also People v. Trausch, supra, 36 Cal.App.4th
1239.) The Carranza court also determined that, pursuant to People v. Scott (1994) 9
Cal.4th 331, 345, asentence is generally unauthorized if it could not be lawfully
imposed, and any sentence which isonly procedurally or factually flawed is permitted
unlessthere is an objection--in other words, the error iswaived for purposes of appeal.
After resolving the procedural dispute, the court found, when the entire statute is
analyzed and the legislature sintent is considered, that section 290 (failing to register)
isawobbler, and therefore, the trial court did not err in sentencing appellant to one
year in county jail. Given the fact that section 17 was on the books at the time section
290 was enacted, and given the fact that subdivision (g)(3) provides for a misdemeanor
sentence under certain circumstances, the court found that the legislature was deemed
aware of existing laws (e.g. 8 17), when it passed the statute (e.g. 8 290), and as aresult
there was no clear statement of intent to create a non-alternate felony. Given the fact
that the court’ s sentence was not unauthorized, and there was no objection by the
prosecution, any error iswaived.

8. THREE STRIKE SENTENCING CALCULATIONS:

a

People v. Jenkins (1995) 10 Cal.4th 234. A defendant who qualifies under both three
strikes and section 667.7, must be sentenced under three strikes, not 667.7 or an "other
sentencing statute." [Isn't the death penalty an "other sentencing statute?'] The court
also indicates that the prosecution must plead and prove the (b) to (1) allegations. They
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also interpret asimilar provision to (iii), indicating serious felony enhancementsare
not added onto the minimum term. The question remains whether the precatory
phasein 667, subdivision (€) "in addition to any other enhancement” is asignificant
distinction from the language of section 667.7 to permit the addition of a determinate
term to the indeterminate term.

People v. Cartwright (1995) 39 Cal.App.4th 1123. The Third District holdsthat in
multiple count three strike sentencing calculation cases (i.e. 8667, subd. (€)(2)(A)(1-1ii)),
each count is calculated independently from the other. 1n other words, if adefendant is
found guilty of three counts, and the counts are not within the provisions of section
654, nor did they occur on the same occasion, or arise out of the same operative facts,
then each count is calculated to be greater or lessthan 25 years; thereby subjecting
appellant to aminimum of 75 to life on the three counts. The Cartwright Court cites
Jenkins and Anderson to support its proposition. However, Jenkins merely indicates
that a defendant may receive a separate consecutive life sentence. (See People v.
Jenkins, supra, 10 Cal.4th at pp. 254-256.) The Jenkins Court does not indicate that
each count in the section 667.7 sentence must be cal culated independently of each
other. Jenkins specifically held that nothing in section 667.7 “ compels atrial court to
impose consecutive life terms when more than one felony conviction qualifies for
sentencing under section 667.7 in asingle proceeding.” (1d., at p. 245; emphasis
original.)

People v. Ingram (1995) 40 Cal.App.4th 1397, the Fifth Appellate District, cameto the
same conclusion as their brethren in Cartwright and Turner, that the serious felony
priors are added to the minimum term. This conclusion was upheld in Dotson, supra.,
wherein the High Court also found that the serious felony priors are aso added to the
minimum term, and specifically overrulesIngram on this point.

People v. Rucker (1995) 41 Cal.App.4th 236. DEPUBL I SHED. In another opinion by
Justice Woods from division 7, the court finds that the serious felony priors must be
added to the minimum term. The court then went on to use the “two strike” cases to
justify itsruling.

People v. Samuels (1996) 42 Cal.App.4th 1022, Second District, Division 1, followsthe
lead of Carter, supra, and Ingram, finding that consecutive terms are calculated per
count, and that there is no impediment to adding enhancements on top of the life term.
The imposition of the serious felony enhancements on top of the lifeterm isnow a
dead issue, asit has been answered in the affirmative in Dotson, supra.

Peoplev. Hayes (1996) 44 Cal.App.4th 1238. DEPUBL I SHED. Second District,
Division 7, followed the lead of the aforementioned cases and find that the court’s
failure to impose the 2 section 667, subdivision (a)(1) prior serious felony convictions
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amounted to an unauthorized sentence; as aresult, the court ordered the 10 years
added onto the sentence previously imposed.

People v. Ayon (1996) 46 Cal.App.4th 385, Fourth District, Division 1 ruled that when
using the (iii) formulafor calculating the third strike sentence, you do not compute the
sentence by aggregating the multiple counts as you would with standard section 1170.1
sentencing, rather each count is calculated separately including adding the
enhancements onto the substantive counts. The opinion states that the statute does not
suggest that the counts should be combined and then the cal culation tabulated.
However, as previously discussed, since the two strike cases such as Ramirez,
Anderson and the like indicate that the subordinate counts are computed by using the
one third the mid-term formula (i.e., the language in (€)(1)), therefore aggregating the
sentence, and the statute uses the same language in (€)(2)(A)(i) asin (e)(1), then
aggregate sentencing must be used in both (e)(2)(A)(1) and (e)(1). Given thefact that it
only makes sense to compare like computations, (iii) must be tabulated in the same
manner, using section 1170.1 aggregate sentencing principles.

Appellant argued that if the cal cul ation were to be made on a count by count basis, (1)
and (iii) would virtually never be used, the default of (ii) would be used for each count,
therefore (i) and (iii) would become a nullity, which, as we know, violates all the rules
of statutory construction. The court cites afew instances wherein the (I) sentence
would exceed 25 years (e.g., 88 215, 208, 288.5). However, | would not give up on this
aspect of the argument given the limited application of this argument.

People v. Randall REHEARING GRANTED AND THEN DISMISSED AFTER
REHEARING,; (1996) 50 Cal.App.4th 144, the Sixth Appellate District held that
section 667, subdivision (a), 5 year priors, must be added to each count when
determining the minimum term under the three strike (iii) formula. The court
distinguishes People v. Tassall (1984) 36 Cal.3d 77, stating that it appliesto adifferent
statutory scheme.

People v. Wynder (1996) 51 Cal.App.4th 1062, the Second Appellate District, Division
2, ruled that the serious felony allegations pursuant to section 667, subdivision (a) must
be served prior to the minimum term which is calculated to the greater of the term
under subdivisions (€)(2)(A) (i-iii). The court reasoned that the legislature intended
that the prefatory language, “in addition to any other term” can only mean that the
serious felony allegations must be added to the minimum term. They use section 669
to bolster thisanalysis. However, they do not take into account the fact that section
669 does not mandate a consecutive term even on alife sentence.

People v. Mines DEPUBL I SHED (1997) 55 Cal.App.4th 698, Second Appellate
District, Division 2, ruled that it was not error for the trial court to add an enhancement
pursuant to Health and Safety Code section 11370.2, subdivision (@) to the minimum
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term of 25 to life. The court had rejected our Jenkins analysis. Therefore, post-
Dotson, thisissue seems dead.

People v. Thomas (1997) 56 Cal.App.4th 396, Second Appellate District, Division 7,
ruled that when calculating an indeterminate life sentence, in amultiple count case,
each count isindividually calculated to determineif it is greater or less than 25 yearsto
life. The court specifically rejects our argument that the language from subdivision
(e)(1), of section 667, “the term other wise provided as punishment” means that the
calculation under subdivision (e)(2)(A)(i), which uses the same language must be
calculated in the same “aggregate” manner. The court ruled that the above quoted
phrase means that the court isto calcul ate the sentence using the lower, middle or
upper term; it does not mean that the consecutive sentencing calculations are done
pursuant to section 1170.1 terms as they are in the two strike calculations. (See People
v. Ingram (1995) 40 Cal.App.4th 1397, 1407.) In spite of this conclusion drawn by
Justice Johnson, | would continue to raise thisissue until the Supreme Court rules
against us. The statutory construction argument in this opinion is somewhat weak and
may be subject to Supreme Court review in the future.

People v. Keelen (1998) 62 Cal.App.4th 813, the Second Appellate District, Division 7
held that when calcul ating an indeterminate life sentence, under section 667,
subdivision (€)(2)(A)(i), the court does not need to use the upper term to calculate the
termto betripled. Nothing in this statute preempts the use of section 1170,
subdivision (b), nor did they mandate the use of the upper term. Therefore, nothing
limits the court’ s use of the lower, middle or upper term in calculating the term under
subdivision (€)(2)(A)(1). Given thefact that thetrial court harbored under the belief
that it had no discretion but to use the upper term, the matter must be transferred back
for the court to exercise its discretion.

People v. Garcia (1997) 59 Ca.App.4th 834, the Second Appellate District, Division 2,
and modified December 24, 1997, in 97 Los Angeles Daily Journal D.A.R. 15377, held
that atrial court has the discretion of imposing the strikes on one count, but striking
them for subordinate or other counts so as to avoid an unreasonable sentence. The
Court of Appeal concluded that the striking of the strikes for the subordinate counts
was hot an unauthorized sentence and was in fact arguably permitted pursuant to
People. v. Superior Court (Alvarez) (1997) 14 Cd.4th 968, 979.)

Peoplev. Bolden REVIEW GRANTED ON AN UNRELATED ISSUE,
FORMERLY CITED AT (1999) 71 Cal.App.4th 730, the Second District Court of
Appeal, Division 1 held that, in athree strike case, the minimum term of 25 yearsis
tripled under subdivision (€)(2)(A)(i) of section 667, and that the provisions of
subdivision (€)(2)(A)(iii) do not merely apply to indeterminate three strike sentences.
The Court of Appeal finds that the use of the word “term” means the minimum term in
the sentence of 25 to life, thereby distinguishing it from the “period” proscribed in
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section 3046. However, | believe that the “term” in a 25 to life sentence is not 25 years,
but life, and as aresult, life cannot be tripled. Remember, in Peoplev. Dozier (2000)
78 Cal.App.4th 1195, Division 7 of the Second Appellate District held that
subdivision (e)(2)(A)(iii) only applieswhen theterm proscribed isa straight life
sentence within the meaning of section 3046.

Peoplev. M endoza (2000) 78 Cal.App.4th 918, the Fourth Appellate District,
Division 2, held that in athreestrike case, the minimum term of 25 yearsis
tripled under subdivision (€)(2)(A)(i) of section 667, and that the provisions of
subdivision (€)(2)(A)(iii) do not merely apply to indeter minatethreestrike
sentences. The Court of Appeal findsthat the use of theword “term” meansthe
minimum term in the sentence of 25to life, ther eby distinguishing it from the
“period” proscribed in section 3046. However, | believethat the“term” ina25to
life sentenceisnot 25 years, but life, and asaresult, life cannot betripled. The
Court of Appeal rejected the notion that subdivision (i) usestheword “term®, and
not theword “period” when the court tripled the minimum term of 25to life. The
court rejected the notion that subdivision (iii) usestheword “period” in reference
to a calculation of an indeter minate period, and therefore, only subdivision (iii)
should be used in the calculation of the minimum period for an indeter minate
sentence. Remember, in Peoplev. Dozier (2000) 78 Cal.App.4th 1195, Division 7
of the Second Appellate District held that either subdivisions (€)(2)(A)(ii) or (iii)
only applieswhen theterm proscribed isa straight life sentence within the
meaning of section 3046, and they found that in the context of athree-strike
sentencefor straight lifeterm, that the Supreme Court’sopinion in Peoplev.
Jefferson (1999) 21 Cal.4th 86, 99, supportsthat possession.

Peoplev. Dozier (2000) 78 Cal.App.4th 1195, the Second Appellate District,
Division 7, held consistently with Peoplev. Jeffer son (1999) 21 Cal.4th 86, 99, that
an indeterminate straight lifeterm, herefor attempted premeditated first degree
murder, isnot calculated by tripling the 7 year term under section 3046. The
Jefferson court stated, “We see no inconsistency between the Legislature's
decision to doublethe paroleineligibility period set by section 3046 for ‘second
strike’ offendersand itsdecision not to multiply that period for third strike
offenders” Theminimum term must always be a minimum of 25 yearsto life.
They also went on to concludethat only subdivisions (ii) or (iii) can beused in
determining the indeterminate minimum term for athird strike case.

Peoplev. Cornélius (2000) _ Cal.App.4th _, reported on April 6, 2000, in 00 Daily
Journal D.A.R. 3551, the Fourth Appellate District, Division 1, held, after the
matter was remanded back to the Division following Jeffer son, supra, once again
the Court of Appeal held that when a defendant isgiven aterm of 25 yearsto life
under the onestrike law (see § 667.61), the minimum eligible parole date can be
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tripled under section 667, subdivision (€)(2)(A)(i), and isnot limited to options (ii)
of (iii) of the same subdivision. ThisCourt of Appeal disagreeswith the ultimate
conclusion reached in Dozier, supra. | predict that this matter will once again be
granted review to decide whether the minimum term can betripled under
subdivision (€)(2)(A)(i) or whether only subdivisions (ii) or (iii) apply in
indeterminate life case.

MANDATORY CONSECUTIVE V. CONCURRENT SENTENCES

a People v. Markson (1995) 41 Cal.App.4th 387.

b. People v. Carter (1995) 41 Cal.App.4th 683, the Second District, Division Five found
that in analyzing the interplay between section 667, subdivisions (¢)(6)(7) and (8) itis
difficult to ascribe three separate purposes. The court finds that the same set of
operative facts clause is the same as section 654. Thiscaseis effectively overruled in
light of Deloza, supra.

C. People v. Miles (1996) 43 Cal.App.4th 364, the Second District, Division 5, ruled that
when sentencing a defendant who has been convicted of two robberies that occurred
on the same occasion, the two counts must be full term consecutive, each 25 yearsto
life. The opinion does not take into account the “ Jenkins” argument previously
discussed, nor doesit take into account the fact that count 2 could be run 1/3 the
middle term, even if it isimposed separately and consecutively. Clearly, Justice
Turner’ sanalysis of section 667, subdivision (e)(2)(B) would be correct if subdivisions
(c)(6) and (7) did not exit--but they do. The mandatory provision of section (e)(2)(B)
isin conflict with subdivisions (c)(6) and (7). This caseis effectively overruled in
light of Deloza, supra.

d. People v. Dominguez (1996) 44 Cal .App.4th 389 DEPUBLISHED.

e People v. Davis (1996) 48 Cal.App.4th 1105, the Fifth Appellate District, held that the
terms of section 667, subdivision (¢)(8), of mandatory consecutive terms, appliesto an
appellant who had previously been committed to CRC, was paroled, then committed a
strike offense while on CRC parole. The court found that appellant was “ serving a
sentence” while still on CRC parole when he committed the new offense. Asaresult,
the court upheld the mandatory imposition of consecutive time on the new two strike
sentence, consecutive to the term then imposed on the CRC matter. Given the fact that
the CRC case was pre-1994 and the strikes legidlation, this very well may violate ex
post facto prohibitions.

f. People v. Randall REHEARING GRANTED AND DECIDED WITHOUT BEING
REPUBLISHED--THEREFORE CASE IS DEAD; (1996) 50 Cal.App.4th 144, the
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Sixth Appellate District held that the provisions of subdivisions (c)(6) and (7),
pertaining to the same occasion and same set of operative facts exception, do not apply
to asituation wherein the defendant commits one burglary and then immediately
jumps afence and burglarizes another residence. The court merely indicated that when
there are separate crimes, even when they occur moments apart, the temporal
closeness does not qualify to place the separate conduct within the exception to
subdivisions (c) (6) and (7).

People v. Roberts (1997) 55 Cal.App.4th 1073, Second Appellate District, Division 7,
acknowledged the split in authority pertaining to whether section 667, subdivisions
(c)(6)(7) must be equated to section 654, and its limitations to violent crimes
committed on different victims, even when they arise on the same occasion and are
derived from the same set of operative facts. This caseis effectively overruled in
light of Deloza, supra.

People v. Newsome (1997) 57 Cal .App.4th 902, the Third Appellate District held, after
it had granted rehearing, that the trial court has discretion to impose current counts
concurrently, rather than mandatorily consecutive, when they arise out of the same set
of operative facts and occurred on the same occasion. This caseisalso cited favorably
in People v. Deloza, supra. 1n Newsome appellant robbed more than one person on
the same occasion. The court found that re-sentencing was necessary as the trial court
did not understand that it had discretion to impose the current robbery counts
concurrently, therefore, pursuant to People v. Belmontes (1983) 34 Cal.3d 335, 348,
and fn. 8, it abused its discretion, and the defendant is entitled to be resentenced.

People v. Bdl (1998) 61 Cal.App.4th 282, the Fourth Appellate District, Division One,
held pursuant to Hendrix, supra, that the trial court erred when it harbored the belief
that it was mandated to impose consecutive sentences after the jury found appel lant
had committed a robbery and an attempted robbery on two separate individuals when
the conduct occurred on the same occasion and was based on the same set of operative
facts. The Court of Appeal held, consistent with People v. Deloza, supra, that atrial
court has the discretion to impose the two convictions either concurrently or
consecutively; and remember, if the court is going to impose consecutive time, it must
state its reasons for choosing that sentencing option.

People v. Hall (1998) 67 Cal.App.4th 128, the Second District, Division 4, held that,
consistent with Hendrix, supra and Deloza, supra, that a court is not mandated to
impose consecutive sentences where it is unclear from the facts whether the crimes
were committed on the “ same occasion”, or arose “from the same set of operative
facts.” Here, defendant was convicted of receiving stolen property and conspiracy to
commit robbery. It wasimpossible to tell from the facts when the conspiracy was
completed asit pertains to when the defendant received the stolen property in
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guestion. Therefore, the matter had to be transferred back to thetrial court to either
impose those two counts, concurrently, or to state its reasons why it was choosing its
sentencing choice to impose them consecutively. (People v. Fernandez (1990) 226
Cal.App.3d 669, 678 [the most fundamental duty of a sentencing court isto state
reasons justifying the sentencing choices that it makes]; CRC, rule 406 (b)(5).)

People v. Jones (1998) 67 Cal.App.4th 742, the Second District, Division 4, held that,
the court did not err when it imposed consecutive sentences within the meaning of
People v. Deloza (1998) 18 Cal.4th 585, and section 667, subdivisions (¢)(6) and (¢)(7),
when it sentenced appellant consecutively for three offenses, burglary, forgery, and
dissuading awitness, that occurred at different times and different places. None of the
offenses were temporally or spatially proximate. The latter two offenseswere“in
furtherance” of the burglary, but there is no exception to the imposition of mandatory
consecutive sentences when one offense isin furtherance of another.

People v. Durant (1999) 68 Cal.App.4th 1393, the Fourth District, Division 1, held that
the defendant’ s commission of three separate burglaries, albeit from the same
apartment complex, on the same night, did not constitute facts that permit the court to
find that they arose on same occasion or arose from the same set of operative facts.
The court indicated that when multiple crimes are not so closely related in time and
proximity as they were in Hendrix or Deloza, and when they occurred in different
places, separated by more than seconds, additional factors should be considered to
determineif the offenses occurred at the same time or arose from the same set of
operative facts. The Court of Appeal found that “the nature and elements of the
current offense charged becomes highly relevant” in a case of this nature. For
example, when arobbery is charged, its continuous nature, its elements and the facts
used to support those elements are the operative facts underlying the commission of
the crime, and therefore, other crimes that occur shortly thereafter, would necessarily
constitute the same set of operative facts. The Court of Appeal notes that when the
elements of the crime have been satisfied, any crime subsequently committed will not
arise from the same set of operative facts. | believe this definition isto restrictive and
should be challenged in order for the Supreme Court to define same set of operative
facts, which they did not do in either Deloza or Hendrix. The court did note that intent
may be an factor to consider in determining whether separate crimes should be
considered a part of the same set of operative facts; but they determined that it isnot a
factor to be considered when reviewing separate burglary convictions merely because
they occurred on the same night with the intent to steal from each of the residences. |
would strongly urge that when you have a burglary and then a2800.1 etc. or related
type events, even though the burglary was completed, that the escape from the scene
and the events that transpired from the escape would be considered a part of the same
set of operative facts.
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People v. Danowski (1999) 74 Cal.App.4th 815, the Fourth Appellate District, Division
2, held that section 654 does apply to strike cases within the meaning of People v.
Deloza (1998) 18 Cal.4th 585, 594. This Court of Appeal held that section 654 applies
on its own term, separate and apart from the consideration of whether current
convictions must be consecutively imposed within the meaning of section 667,
subdivisions (¢)(6) and (7).

10. PENAL CODE SECTION 1385 AND RELATED ISSUES:

a

People v. Metcalf (1996) 47 Cal.App.4th 248, Fourth District, Division 2, following the
rationale of People v. Fritz (1985) 40 Cal.3d 227, indicated that the post-Romero re-
sentencing hearing, should be remanded to the superior court in order for the court to
exercise its discretion without the necessity of filing awrit of habeas corpusin the
superior court.

People v. Sotomayor (1996) 47 Cal.App.4th 382, Division 5 of the Second Appellate
District, held that the correct procedure for addressing the “Romero” issue while the
causeisstill pending in the appellate courts, isto ask the Court of Appeal to remand
the matter back to the superior court in light of Romero. The Court of Appeal
indicated that:

“We cannot conceive of any basis for differentiating the retroactive application
of Romero to adefendant whose direct appellate rights have been exhausted or
were never utilized from its applicability to an accused whose appedl is
pending.” (Id., a p. 8457.)

Additionally, the Court of Appeal impliesthat aremand is proper even when the issue
was not raised in the trial court given the fact that the trial court has the sua sponte
power to strike such an adlegation. (1d., at p. 8458.) However, in footnote six, the court
indicates that they are not reaching this question, and that the holding is limited to the
case wherein the court expressed its misunderstanding of hisor her discretion.

Note that the Court of Appeal did not comment on whether it would have been an
abuse of discretion to strike the prior, it merely cited the language from Romero
pertaining to the boundaries of the court’ s discretion. Therefore, when briefing this
issue, | would recommend addressing all of the facts which would support the trial
court’ s discretion to strike the prior when requesting the remand.

People v. Gutierrez (1996) 48 Cal.App.4th 1894, Division 2 of the Second Appellate
District found that appellant who had been convicted in this two strike case, of 2
counts of robbery wherein the court imposed the high term on count 1, and count 2
consecutive thereto, imposed the 5 year section 667, subdivision (&) enhancement, and

35



chose not to strike 2 prior prison terms, did not remand pursuant to Romero. Thetrid
court indicated that “thisisthe type of individual the law was intended to keep off the
street aslong as possible.” Given thetrial court’s clear intention, and the fact that it
imposed the maximum sentence possible, no purpose would be served in remanding
for consideration pursuant to Romero. Thetrial court was very clear in setting forth its
intent to give appellant the maximum possible; therefore, unless you have comparable
facts, distinguish this case when used against you.

People v. Askey (1996) 49 Cal.App.4th 381, Division 3 of the Second Appellate District
found that appellant had waived hisright to raise the Romero issue, pursuant to People
v. Scott (1994) 9 Cal.4th 331, 353, since counsel below had not requested that the court
exercise itsdiscretion. Additionally, the court indicated that since appellant appeared
to be abudding Night Stalker, it would be an abuse of discretion and an idle act for the
trial court to exerciseitsdiscretion. Clearly, it violates the rule set forth in People v.
Superior Court (Flores) (1989) 214 Ca.App.3d 127, wherein the court stated that the
trial court cannot grant a defense motion pursuant to section 1385. Therefore, if it
cannot grant a defense motion, how can the defendant waive theissue? Next, given
the fact that Scott was based on the Determinate Sentencing Law which had been
around for years, Scott’s waiver argument made sense in that context, but not here
where the law was completely unsettled! Finaly, it isclear that aright cannot be
waived it isnot settled law at the timetheissueisraised. MUCH TO OUR DISMAY,
THE HIGH COURT'SHOLDING IN PEOPLE V. EUHRMAN, SUPRA,
CONTROLSTHISISSUE, AND THE ONLY AVAILABLE REMEDY ISA
WRIT AND NOT A REMAND ON A SILENT RECORD CASE.

People v. Carter (1996) 49 Cal.App.4th 567, Division 4 of the Second Appellate District
found that the trial court failed to state sufficient reasons on the record for striking a
strike. Pursuant to section 1385, subdivision (@), the court’ s reasons for using its
section 1385 power, must be stated in the minutes. Furthermore, the court found that
it would be an abuse of discretion for the court to strike a strike unless the reason for
the dismissal would motive areasonable judge. (Does onereally need to comment on
that statement?) The court, quoting from Romero, held that the interests of society
must be taken into account the trial court determinesthat it is going to exercise its 1385
discretion, and not just its antipathy for the three-strikes law. Either on the initial
sentencing, or on remand during the Romero writ proceeding, guide the court to the
acceptabl e statement of reasons that will “get by” our “reasonable” Court of Appeal
justices. Reread Romero, at pp. 530-531 to get the parameters of avalid statement of
reasons.

People v. Alvarez (1996) 49 Cal.App.4th 679, the Fifth Appellate District refused to
remand for aRomero finding, even though they interpreted this matter as a silent
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record case, (which is highly debatable), they still found that appellant could file his
“Romero writ” in thetrial court to gain the relief requested.

People v. White Eagle (1996) 48 Cal.App.4th 1511, the Fifth District held that in a
“dgilent record” case, the appellate court cannot determine the sentencing court
misunderstood its authority or direction, and since every presumption is used to
uphold ajudgment, and the burden is on the defendant to demonstrate error -- it will
not be presumed -- they find no error and refuse to remand. Therefore, use the Alvarez
result, and file the Romero writ in the Superior Court.

People v. Cunningham (1996) 49 Cal.App.4th 1044, the Third District held that when a
defendant stipulates to a plea bargain with the prosecution, he cannot later ask the
court to strike a strike per Romero. The court finds that the prosecution is entitled to
the benefit of the bargain, and once the court agrees to take the plea, it lacks
jurisdiction to alter it, unless the parties agree to achange. | believe that thisis afaulty
opinion. Everyone was under the impression that the court was mandated to double
the term agreed to. Given the fact that the prosecution and the court believed that the
term must be doubled, the defendant should, at a minimum be able to withdraw his
plea, and start from scratch. That may have other negative consequences, but it should
be the defendant’ s option.

People v. DeGuzman (1996) 49 Cal.App.4th 1049, the First District, Division One, held
that it would not remand the matter back to the trial court to consider a Romero issue,
on asilent record case, where it would be an abuse of discretion to strike the prior
under any circumstance. Here, appellant’ s record was abysmal, which included along
juvenile record from the age of nineyearsold. | would merely try and distinguish this
one away on itsfactswhen it is used against you.

People v. Cepeda (1996) 49 Ca.App.4th 1235, the Second District, Division Seven,
held that it would remand the matter back to the trial court so that it could state for the
record, and in the minute order, its reason for dismissing two strike priors. Pursuant to
apleabargain, and with the prosecutor’ s concurrence, the court struck two serious
felonies, and then sentenced appellant as atwo striker. The Court of Appeal found that
appellant does not now have the right to have the trial court, on Romero remand,
determine whether it would strike the remaining strike. The court indicated that since
appellant pled for a specified sentence, it was now precluded from asking for a further
review of hissentence. (People v. Walker (1991) 54 Cal.3d 1013, 1024; People v.
Panizzon (1996) 13 Cal.4th 68, 80.) The court found that the trial court is not inclined
to find error even if the court acted in excess of jurisdiction, aslong as the court did not
lack fundamental jurisdiction. Whether appellant would have been better off is not the
issue, or even if the court will strike another strike; the issue is does the court have a
right to consider striking another strike--answer yes.
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People v. Smith (1997) 59 Cal.App.4th 46, First Appellate District, Division 2, held that
anew sentencing hearing is required when the court believed that it had no discretion
to strike a strike, even though appellant was sentenced pursuant to apleabargain. The
court’ s opinion can be considered contra to the holdings in Couch, Cunningham, and
Cepeda, which found that an appellant was estopped from asking the court to strike a
strike when the sentence was pursuant to a negotiated disposition. Inthe
aforementioned cases, the defendant bargained for a“ specified sentence’, whilein this
matter, the plea contemplated arange of sentencing. In the aforementioned cases, the
specified sentence is what the prosecution and the defendant bargained for, and as a
result, to permit the court to then exercise its discretion to strike a strike would have
given appellant an unfair benefit. Nonetheless, in this case, since appellant was not
given a specified sentence, the court was not precluded from striking a strike. Given
the fact that this was a pre-Romero case, where the court indicated that it did not
believe that it could strike a strike, the matter was remanded for the court to make the
appropriate determination.

People v. Taylor (1998) 63 Ca.App.4th 29, the Second Appellate District, Division 7
held that, pursuant to People v. Fuhrman (1997) 16 Cal.4th 930, 945, on a silent record,
the proper procedure for the review of arequest to strike a strike, isfor the defendant to
fileawrit of habeas corpus, and not aremand to the superior court with an order for a
new sentencing hearing. Here, thetrial court merely denied the prior request to strike
the strike without giving any reasons. The Court of Appeal aso indicated that
appellant is not precluded from filing awrit even though a* plea bargain” of sorts had
been entered into before the bifurcated trial on the enhancements and the strike priors.
Appellant plead to 2 strike priors and the prosecutor struck four serious felony
enhancements and prison priors, saving defendant 21 years. The Court of Appeal
distinguished its own case of People v. Cepeda (1996) 49 Cal.App.4th 1235, which had
precluded the motion to strike because a plea bargain, which struck a strike, and made
Cepeda a“two-striker” rather than a“three-striker”, was fundamentally different than
the appellant’ s predicament in this matter. Here, appellant was still a*“three-striker”,
subject to alife sentence, where in Cepeda, the defendant was not. The court did state
that if the court was inclined to strike 3 strikes and make the defendant a “two-striker”,
then the prosecution would have the option of proving the serious felony priors and
the prison prior that had previously been dismissed pursuant to the bargain.

People v. Allan (1996) 49 Cal.App.4th 1507, the Second District, Division Four, held
that the court cannot enter into a*“ pleabargain” with the defendant asit is aviolation of
the strike law and of People v. Orin (1975) 13 Cal.3d 497. Additionally, the Court of
Appeal ruled that the trial court could not dismiss a strike prior, in the master calendar
court, even after the people had announced ready, and indicated that they did not have
the proof of the prior at that time, but they indicated that they would haveit latter in
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the day. Citing People v. Ferguson (1990) 218 Cal.App.3d 1173, the Court of Appeal
found that the trial court abused its discretion in striking the strike prior, at that time,
since the interests of society was not considered, and that a reasonable judge would

not have done the same thing. Given the fact that (1) the defendant had received prior
continuances, (2) that thetrial on the priorsisusually bifurcated, (3) that the matter had
not yet been assigned to atrial court, and (4) the people would have the priors packet
in time for the presentation at the trial and objected to the dismissal of the prior, the
court found that there was an abuse of discretion to enter into a plea bargain and to
dismiss the prior in the manner described. Just factually argue this one away. No red
new big news here, just another application of an abuse of discretion.

People v. Davis (1996) 50 Cal.App.4th 168, the First District, Division Four, held that in
a“silent record” case appellant has not met his burden of proof to establish that the
court misunderstood its sentencing discretion; therefore, remand is not required. Once
again Romero’ s footnote 13 does not set out this requirement as a necessity before the
matter should be remanded to the trial court; the opinion merely indicates the 2
exceptions which will allow the court to deny either aremand or the granting of a
hearing on the court’ s exercise of its discretion.

People v. Smith (1996) 50 Cal.App.4th 1194, Fourth District, Division One, held that a
court’ s antipathy for the strikeslaw is not avalid reason for striking a strike. 1t
therefore sent the matter back to thetrial court in order for the court to state valid
reasons for striking the strikes. Furthermore, the court held that People v. Scott (1994)
9 Cal.4th 331, did not preclude the prosecutor from raising the abuse of discretion issue
for thefirst time on appeal. HOWEVER, THIS CASE SHOULD BE REVIEWED
INLIGHT OF PEOPLE V.TILLMAN (2000) 22 CAL.4TH 300.

People v. Kelley (1997) 52 Cal.App.4th 568, Fourth Appellate District, Division 3, ruled
that where the record did not indicate whether it would strike a prior to ameliorate the
prison sentence, aremand isrequired. Since the court clearly did not indicate that it
would not have exercised its discretion, then remand is proper.

People v. Mosley (1997) 53 Cal.App.4th 489, Second Appellate District, Division 5,
ruled that appellant is not entitled to a Romero remand, asthetrial court ruled on the
issue 53 days after the Supreme Court issued the Romero decision. Asaresult, relying
on an interpretation of Tenorio, the Court of Appeal found that the trial court was
presumed to have known the applicable law at the time of itsruling, (see Howard v.
Thrifty Drug & Discount Stores (1995) 10 Cal .4th 424, 443), and therefore, footnote 13
of Romero did not apply. The court did not address the issue of the Supreme Court’s
modifying of its opinion and its effect on thetrial court’sdecision. The Court of
Appeal did state that if, (1) it can be shown that the trial court was not aware of its
decision after Romero wasfiled, or (2) the court refused to follow Romero after the
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filing of Romero on June 12, 1996, because the decision was not yet final, then
footnote 13 would still mandate aremand for re-sentencing.

In re lveys (1997) 54 Cal.App.4th 1288, Second Appellate District, Division 5, ruled
that a defense request for the trial court to strike a strike on its own motion, prior to or
at the time of the probation and sentencing hearing, is not a prerequisite to seeking
habeas corpus relief under Romero. (See People v. Sotomayor (1996) 47 Cal.App.4th
382, 391)
People v. McLeod (1997) 55 Cal.App.4th 1205, Fourth Appellate District, Division 1,
ruled that, in this silent record case, the record does affirmatively show that the court
would not have exercised its discretion had it understood its sentencing power. The
Court of Appeal comes to this conclusion based on how the trial court did sentence
appellant. It found that circumstances in aggravation outweighed those in mitigation,
and the court imposed the middle term rather than the low term for the current offense.
It then imposed a one year prison prior, and there was no dispute that the court knew
that it could strike the prison prior. The court did go into defendant’ s background after
his mother’ s pleafor leniency and on balance found that a remand was not called for.
The Court of Appeal did not preclude a Romero writ, if counsel could point to facts
outside the record which would justify review.

People v. Bishop (1997) 56 Cal.App.4th 1245, Second Appellate District, Division 1,
the court, primarily guided by People v. Superior Court (Alvarez), supra, adefendant’s
individualized considerations and his background must be taken into consideration
when it isdetermining if it should strike astrike. Thetria court struck two strikes, and
the prosecution, on appeal contended that the court erred because the reasons did not
outweigh the aggravating factors. The Court of Appeal acknowledged that appellant
was not “aworthy member of society”, but found that the court did not abuse its
discretion in striking the strikes after it considered appellant’ s age, the remoteness of
the priors, and the pettiness of the current offense. The court conceded that all three
strike appellant’ s are generally not good persons, but the court can weigh all factorsin
determining to strike a strike based on individualized considerations. Additionaly, the
court did use the aggravating factors to sentence appellant to the upper term on the
current offense. Thisisavery good case, along with Alvarez, to use to justify a
remand when the court did not use the individualized sentencing factorsin ruling on
the strike issue.

In re Saldana (1997) 57 Cal.App.4th 620, Second Appellate District, Division 5, in one
portion of the opinion that the trial court must base its decision to strike astrike on a
multitude of individualized sentencing factors, and not merely on appellant’s criminal
record. Given thefact that the trial court was not presented with all mitigation the first
time, nor was it presented to the Court of Appeal, appellant was not bound by the law
of the case. The Court of Appeal found that considering only a defendant’s criminal
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history is*incompatible with the very nature of sentencing decision; the entire picture
must remained exposed.” Thisisanother in aseries of cases which established that
individualized sentencing criteria must be used. Combine this case and the concepts of
People v. Bishop, supra, 56 Cal.App.4th 1245, which indicate that al three strike
defendant’ s have bad records, but alone should not preclude the court from striking a
strike based on the mitigating factors presented, People v. Banks (1997) 59 Cal.App.4th
20, and even People v. Williams (1997) 17 Cal .4th 148 to establish that the trial court
must consider whether appellant’ s background, current felony offense, character and
other individualized considerations should be deemed inside or out of the “spirit” of
the three strikes law.

People v. Humphrey (1997) 58 Cal.App.4th 809, Second Appellate District, Division 6,
held that, the matter must be remanded for the court to state its reasons for striking the
strike on the record. (See People v. Orin (1975) 13 Cal.3d 937, 944.) The Court of
Appeal aso held that, if the “sole” reason that the court was striking the prior wasits
remoteness, in this case 20 years old, and the defendant had not led a“continuous life
of crimein the interim, then remoteness, in and of itself, was an insufficient reason to
strike the strike.

People v. Banks (1997) 59 Cal.App.4th 20, Second Appellate District, Division 7, held
that, the matter must be remanded for the trial court for re-sentencing, with appellant
being present and represented by counsel, given the fact that the court denied the
section 1385 motion prior to the Romero decision. The Court of Appeal specifically
stated that it would not presently rule on whether the trial court would have abused its
discretion had it stricken a strike since the only statement made by the trial court when
the request was first made, wasthat it had no power to strike astrike. The Court of
Appeal declined to supplant its own view for the trial court’s, and declined to prejudge
the matter. Furthermore, the Court of Appeal laid out further parametersfor thetria
court to consider when it was making the determination on remand whether one or
more strikes should be dismissed. Those factors are asfollows: (1) the circumstances
of theinstant offenses, (2) the absence of violence or threat of violence, (3) defendant’s
age, (4) the nature of appellant’ s previous offenses, (5) appellant’ s willingnessto
undergo psychotherapy and drug counseling, (6) appellant’s computer skills, and (7) all
other relevant considerations that would justify dismissal of one or more strikes.

People v. Lee (1997) DEPUBLISHED 59 Cal.App.4th 348, Second Appellate District,
Division 4, held that, no hearing is required, nor is the defendant required to be present,
following a“remand”’. This casewasin direct conflict with Rodriguez, and therefore--

depublication.

People v. Garcia (1997) 59 Ca.App.4th 834, the Second Appellate District, Division 2,
held that atrial court has the discretion of imposing the strikes on one count, but
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striking them for subordinate or other counts so as to avoid an unreasonabl e sentence.
The Court of Appeal concluded that the striking of the strikes for the subordinate
counts was not an unauthorized sentence and was in fact arguably permitted pursuant
to People. v. Superior Court (Alvarez) (1997) 14 Cal.4th 968, 979.) See People v.
Garcia (1999) 20 Cal.4th 490 which is the definitive word from the Supreme Coulrt.

People v. Superior Court (Pipkin) (1997) 59 Cal.App.4th 1470, the Second Appellate
Digtrict, Division 5, held that the trial court must state its reasons on the record for
striking a strike within the meaning of section 1385. Thisisamandatory obligation that
isplaced on the trial court pursuant to the specific wording of the statute and unless
you want to keep coming back for the court to do it right, if nothing else, aid the court
by giving it the valid reasons to justify striking the strike so that it is not subject to an
abuse of discretion reversal.

People v. Gillispie (1997) 60 Cal.App.4th 429, the First Appellate District, Division 1,
held that, even though the defendant does not have aright to make amotion to strike a
prior, s'he has standing to appeal the court’ s ruling refusing to strike a prior within the
meaning of section 1385. Thisistrue even though the court is not required to state its
reasons for denying to exercise its discretion under section 1385. Asthe Court of
Appea indicated, “[ T]he fact that an action is taken on the court’ s own motion does
not preclude the possibility of error appearing on the record.” The Court of Appeal
goeson to find that the trial court may justify its denial of the motion to strike the prior
based on the defendant’ s record of conviction; however, this does not preclude the
possibility that the court erred initsfailure to exercise its discretion. The record should
be carefully reviewed to determine if the court was biased against the defendant based
on hisor her race or national origin, violated the equal protections guarantees, or under
the peculiar circumstances of the case it produced an arbitrary, capricious or patently
absurd result. | would argue that People v. Superior Court (Alvarez), supra, 14 Cal.4th
968, People v. Bishop, supra, 56 Ca.App.4th 1245, In re Saldana, supra, 57
Cal.App.4th 620, and People v. Banks, supra, 59 Cal.App.4th 20, indicate that the
defendant’ s record alone is not a sufficient basis for denying the defendant’s motion to
strike the prior conviction, and that the other factors cited in those cases should be
considered by the court before denying the motion.

People v. Benevides (1998) 64 Cal.App.4th 728, the Fifth Appellate District, held that
appellant does not have aright to appellate review when the trial court denies a motion
to strike under section 1385. This court states that since the defendant does not have a
right to make the motion, thereis no right to appeal when the court rules and denies the
request to strike. The Court of Appeal states that appellate review isonly available
where atrial court mistakenly believesit lacks the discretion to strike priors or refuses
to even consider it for arbitrary or capricious reasons such as the defendant’ s race,
gender or religious beliefs. But thisis clearly contrato People v. Gillispie (1997) 60
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Cal.App.4th 429, People v. Cline (1998) 60 Cal.App.4th 1327 and People v. Myers
(1999) 69 Ca.App.4th 305. Some courts are using Benevides for the proposition that
atrial court need not state reasons when it chooses not to exercise its discretion. |
would force the issue and have the court state the reason; they may be subject to
challenge on appeal; we certainly could not be in any worse shape if more courts
decided to use this opinion for denying relief.

People v. Myers (1999) 69 Cal.App.4th 305, Second District, Division 4 held that a
defendant does have aright to appeal atrial court’s denial of a Romero motion when
he or she argues that the court abused its discretion in denying the request to strike the
strike. The opinion mentions Benevides, tries to reconcile it based on the modification
in footnote 6 of that opinion, but clearly indicates that this division will continueto rule
on an appellant’ s challenges, on appeal, to the lower court’ sruling on thisissue. In this
case, the court did not find that the trial court abused its discretion in denying the
Romero motion, in that the trial court indicated that it had considered the sentencing
memorandum which was prepared by the defense, including the circumstances of the
current offense, and that it did not involve violence. The Court of Appeal holds that
thetrial court is presumed to have considered all relevant factorsin the absence of an
affirmative record to the contrary. (People v. Kdly (1997) 52 Cal.App.4th 568, 582.)
The fact that the court focused on the violence of appellant’s prior, does not mean that
those were the only factors considered.

People v. Superior Court (Roam) (1999) 69 Cal.App.4th 1220, Sixth District, held that
the prosecution could writ the trial court’s decision to continue a sentencing in order to
get areport back from a diversion release program, before it made the decision whether
to strike a strike within the meaning of Romero. The Court of Appeal acknowledged
that the trial court could strike one or all strikes and then sentence appellant within the
bounds of Romero and Williams and their progeny. But the Court of Appeal held that
the court must bury its head in the sand and not wait for the report to come back from
the OR release program. The defendant had been released on a supervised OR to
Delancey Street rehabilitation program. Thetrial court wanted to get the report from
the program before making its Romero decision. The Court of Appeal indicated that
there were no valid procedures for waiting, and that once the probation report was back
it had to sentence appellant and address any motion before the court. The defendant in
this case did not help the situation by leaving Delancey, and was then arrested in
Arkansas. Heis presently in San Quentin prison. If the court wants to make an
“informed decision” for Romero purposes, and it wants to state the appropriate
reasons on the record for doing so, it should be able to continue sentencing to give the
individualized sentence discussed in virtually all of the cases. This case should be
challenged based on the af orementioned rationale.

43



ff.

g9

hh.

People v. Barrera (1999) 70 Cal.App.4th 541, Second District, Division 2, held that,
based on People v. Gillispie, supra, 60 Cal.App.4th 429, 433-343, the Court of Appea
will hear the defendant’ s appeal of adenial of a Romero motion. (See footnote 7.)
Additionally, the Court of Appeal held that, do to appellant’ slong criminal history, his
failure on probation numerous times, hisinability to complete a drug program, and the
fact that the trial court considered all of the proper individual criteria and sentencing
objectives, it did not abuseits discretion in failing to strike a strike. (See People v.
Superior Court (Alvarez), supra, 14 Cal.4th 868-977-978.)

People v. Barron DEPUBL ISHED (1999) 71 Cal.App.4th 1103, the Second Appellate
Didtrict, Division 5 held that the trial court’ sfailure to state reasons for striking a strike
is not an unauthorized sentence. Therefore, the prosecution cannot raise it as part of a
defendant’ s appeal. They must raiseit either by way of their own direct appeal, or by
way of writ of mandate. As Justice Turner pointsout, the trial court did err by failing
to state the reasons for granting the section 1385 relief, or by failing to direct the clerk
to place the reasons for striking the prior in the minute order; but that in and of itself is
not an unauthorized or jurisdictionally void sentence. Here, the court did not do
anything that it did not have the legal right to do. (See People v. Scott (1994) 9 Cal.4th
331, 354.) Note however, that Justice Turner doestell the prosecution how to remedy
their problem. Heinvitesthem to file awrit of mandate, and so long as laches or
prejudice is not controlling they can challenge the lower court’s opinion for failure to
state reasons. Additionally, the opinion notesthat if a proper notice of appea had been
filed, it was proper within section 1328, subdivision (a)(10).

People v. Gaston (1999) 74 Cal.App.4th 310, the Second District Court of Appedl,
Division 4, held that the lower court abused its discretion in striking a strike when it did
not first consider the “spirit™ of the Three Strikeslaw. The court held that a persons
drug dependency, his diabetic condition, nor his age were mitigating factors that
warrant justifying a strike. It also found that the defendant never tried to make any
attemptsto cure his drug dependency and that his history of criminal offenses was
virtually continuous for many years. The court also found that there was no proof that
as adefendant gets older, his penchant for committing crimes decreases. The court
does agree with the defendant that the length of the defendant’ s sentence plays a part
in whether the defendant falls within the spirit of the Three Strikes law aswell asthe
facts of the current crime, whether the new act was committed while on parole or
shortly after getting off parole, and the violence in the defendant’ s background. Here,
the Court of Appeal disagreed with thetrial court and found, as a matter of law, that
appellant fell within the parameters of the Three Strikes law. Thisis another case of the
Court of Appeal supplanting itsopinion for the trial court’s.

People v. Stone (1999) 75 Cal.App.4th 707, the Second Appellate District, Division 4,
held that the trial court did not abuse its discretion in failing to strike one or more

44



-

strikes, based on the following: (1) his current conviction for manufacturing of PCP, (2)
he had served 4 prior prison terms, (3) he was on parole at the time of the current
offense, (4) his performance on parole was unsatisfactory, (5) his convictions were
numerous and of increasing severity, (6) his priors were violent and included voluntary
manslaughter, kidnaping, and assault with a deadly weapon, and (7) his criminal
history span from 1982 through 1997. The Court of Appeal therefore concluded that
this defendant was not similar to Mr. Garcia (see People v. Garcia (1999) 20 Cal.4th
490), wherein the defendant’ s prior acts were committed in asingle period of aberrant
behavior and did not involve violence. Y ou can use Mr. Stone as the Three Strikes
poster boy in distinguishing your clients, much the same way we did with Mr. Askey
of People v. Askey (1996) 49 Cal.App.4th 381, wherein Mr. Askey was classified asthe
budding Night Stalker do to the violence in his background.

People v. Aubrey (1998) 65 Cal.App.4th 279, the Fourth Appellate District, Division 3,
held that when the trial court makes the ruling that it will exerciseits discretion under
Romero and strike appellant’ s only serious felony strike within the meaning of section
667, subdivisions (b)-(i), for this“two strike” defendant, said ruling made him éligible
for probation, even though he was subject to the provisions of section 667, subdivision
(@) (i.e. thefive year prior for the prior serious felony). This Court of Appeal declined
to follow People v. Winslow (1995) 40 Cal.App.4th 680, which held that when a
defendant is subject to the five year prior within the meaning of section 667,
subdivision (a)(1), he was not eligible for probation, as the five year prior must be
imposed. Here, this Court of Appeal found that Wingdow’s analysis was erroneously
premised on the proposition that section 1385, subdivision (b)’s prohibition against
striking a prior necessarily includes prohibition against a stay of the enhancement
which would occur incident to the grant of probation. The court found, based on
People v. Vergara (1991) 230 Cal.App.3d 1564, 1568, that there is a fundamental
difference between striking and staying an enhancement. Asaresult, the legislature by
itslanguage in other statutes knows how to prevent the granting of probation, but they
did not use that or similar language when it enacted section 667, subdivision (a)(1), and
asaresult, probation is not precluded within the context of this case.

People v. Bradley (1998) 64 Cal.App.4th 386, the Second Appellate District, Division 5
remanded the matter back to the superior court for re-sentencing as aresult of the
court’ sfailureto either strike or impose a prior prison term within the meaning of
section 667.5, subdivision (b). The Court of Appeal found that the failure to impose or
to strike said enhancement was an unauthorized sentence. (See People v. Irwin (1991)
230 Cal.App.3d 180, 190; see also People v. Mustafaa (1994) 22 Cal.App.4th 1305,
1311.) The Court of Appeal rejected the prosecution’ s argument that the enhancement
must be imposed based on the rational e of People v. Dotson (1997) 16 Cal.4th 547.
The Court of Appeal concluded that even though the legislature eliminated section
1170.1, subdivision (h), which permitted that court to strike the prison prior, there was
no express legidative intent to prohibit the court from striking the section 667.5,
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subdivision (b) enhancement pursuant to section 1385, subdivision (&), and within the
meaning of People v. Superior Court (Romero) (1997) 13 Cal.4th 497, and People v.
Superior Court (Alverez) (1997) 13 Cal.4th 968. The statutory power to dismissin
furtherance of justice has always coexisted with statutes defining punishment and must
be reconciled with the | atter.

People v. Turner (1998) 67 Cal.App.4th 1258, the Second District, Division 4, held
wherein a defendant admits prior convictions within the meaning of section 667,
subdivision (a)(1) and admits those same convictions as strikes, the court must impose
the serious felony enhancement even if it strikes the strike based on the same prior
offense. The Court of Appeal rejected appellant’s application of People v. Candelario
(1970) 3 Cal.3d 702 given the subsequent amendment to section 667 in 1986 and the
abrogation of People v. Fritz (1985) 40 Cal.3d 227. However, this Court of Appea did
not analyze the holding in People v. Aubrey (1998) 65 Cal.App.4th 279, wherein that
court acknowledged that a court cannot strike a serious felony enhancement, but it
could stay such pursuant to People v. Vergara (1991) 230 Cal.App.3d 1564. The
Aubrey Court indicated that the legislature clearly knows how to write legislation
precluding the striking or staying of a serious felony, that they did not do that in this
case and therefore, the Court of Appeal could have stayed the prior.

People v. McGlothin (1998) 67 Cal.App.4th 468, the First District, Division 3, held that
the trial court abused its discretion within the meaning of Romero and Williams, supra,
when it struck a strike and sentenced appellant as a *two-striker” within the meaning of
section 667, subdivision (e)(1). Appellant and others committed a robbery on two
elderly persons, one of whom was knocked to the ground and a death threat was made.

Citing California Rules of Court, rule 421, the Court of Appeal set out various factors
that it considered in finding that the trial court had abused its discretion. It then
considered appellant’ s criminal history which dated back to a robbery when he was 15
yearsold. Thetria court essentially erred when it stated as one of the reasons that it
was striking a strike was as follows: “But essentially I'm doing it for—because | don't
think the punishment in this case should warrant alife top sentence.” The court did the
ultimate wrong—t basically stated that it did not concur with the three strikes
sentencing scheme and therefore, it was striking a strike. Do not let the trial court show
its antipathy for the strikes law—thiswill, asit did here, lead to areversal against your
client.

People v. Thornton (1999) 73 Cal.App.4th 42, the Fourth Appellate District, Division 2,
held that the trial court abused its discretion in striking a strike, within the meaning of
People v. Williams (1998) 17 Cal.3d 148 and People v. McGlothin (1998) 67
Cal.App.4th 468. Here the court struck two priors as both of them involved the theft of
food from the residence of personsthat he knew. True enough, the defendant’s
background did have some violence and he was “not a nice guy”, but the Court of
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Appeal certainly does not say anything in this opinion, but, we do not like what the
trial court did, and therefore we are going to reverse. They are merely substituting their
own judgment for that of thetrial courts. | would just try and distinguish this one on
itsfacts.

People v. Ramos (1996) 47 Cal.App.4th 432, Division 7 of the Second Appellate
District, held that the trial court abused its discretion when it struck a strike merely
because appellant pleaded guilty. However, the Court of Appeal did not expressits
opinion asto whether it would be an abuse of discretion to strike a strike based on any
other justification.

People v. Murillo (1995) 39 Cal.App.4th 1298, the Sixth Appellate District found that
striking aprior is not a proper remedy for failing to give appellant hisimmigration
consequences at the time the plea was taken. The court went on to say that to obtain
relief from a pleawhere the court failed to give him the immigration consequences, a
defendant must establish prejudicein that he did not actually know of the immigration
consequences, and he would not have entered a plea had he known of said
consequences. (See People v. Cooper (1992) 7 Cal.App.4th 593, 596-601.) Here,
appellant had pled to another matter prior to the pleain the prior in question, wherein
he was given hisimmigration consequences. The court found that the previous
advisement did not suggest that the court’sfailureto give it in the matter against him
was prejudicial. (People v. Aguilera (1984) 162 Cal .App.3d 128, 132.)

People v. Brantley (1995) 40 Cal.App.4th 1538. DEPUBL I SHED.

D.A’sPOWER TO STRIKE PRIOR AFTER THE ALLEGATION ISFOUND TRUE

a.

Peoplev. M cDaniel (1996) 44 Cal.App.4th 1590. (DEPUBLISHED.) Relying on
McKee, supra, found that the prosecution does not have the power to strike a prior
onceit is proven, pursuant to section 667, subdivision (f)(2). Given the fact the prior is
no longer an “allegation” once it has been proven or admitted by appellant, it cannot be
stricken. Therefore, if you arein thetria court, work this out prior to the pleaor tria

on the prior(s).

VAGUENESS:

a

People v. Sipe (1995) 36 Cal.App.4th 468. Section 667, subdivisions (b) to (i) is not
void for vagueness as applied to appellant. Court rejected the shotgun approach to
the vagueness challenge (see Evangelatos v. SC (1988) 44 Cal.3d 1188, 1201) so long
as First Amendment or other constitutional rights of appellant are not implicated.
Appellant must show how vague or ambiguous portions of statute prejudiced his
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matter; therefore, if appellant can make such a showing, a vagueness challenge may be
successfully argued.

People v. Hill (1995) 37 Cal.App.4th 220. The Third District follows its opinion in Sipe,
supra, to the vagueness challenge.

People v. Hamilton (1995) 40 Cal.App.4th 1615, Second District, Division 7, concurred
in the rationale of Sipe, supra.

People v. Stofle (1996) 45 Cal.App.4th 417, held that, as applied to indeterminate
terms, the credits provision of subdivision (c)(5) is not vague as applied to appellant.
The court notes that the Department of Corrections will ultimately award the
appropriate amount of credits, of up to 20%, at the time a parole date is set for
appellant. However, the case can support the proposition that the credits are not given
until appellant serves at aminimum of 25 years on hislife sentence, but that a
defendant is entitled to them.

People v. Gray (1998) 66 Cal.App.4th 973, the First District, Division 5, held that a
claim of vagueness is waived, even though raised in appellant’ s opening briefing, if
appellant fails to provide any substantial argument or citation to authority to support
these contentions. (See People v. Hardy (1992) 2 Cal.4th 86, 150.)

13. JUDICIAL NOTICE:

a

People v. Hill (1995) 37 Cal.App.4th 220. The Third District, at the defendant’s
request, took Judicial Notice of “the report of the Senate Committee on the
Judiciary,” but rejected the request as it pertains to newspaper articles, and a
preliminary assessment of the “three-strikes” law, finding the newspaper articles not
judicialy noticeable (see Mangini v. Reynolds Tobacco Co. (1994) 7 Cal.4th 1057,
1065), and the legidative analyst’ s assessment, irrelevant. They also rejected the
prosecution’s request for judicial notice asit pertains to the ballot pamphlet, even
though ballot arguments have been considered pertaining to voter’ sintent (Hill v.
National Collegiate Athletic Assn. (1994) 7 Cdl.4th 1, 16), here asto the legidative
enactment, the voter’ s intent was not in issue.

14. PLEA BARGAIN ISSUES (SEE ALSO 1385 ISSUES):

a

People v. Gore (1995) 37 Ca.App.4th 1009. (TRANSFERRED BACK TO THE
COURT OF APPEAL AND NOT RECERTIFIED FOR PUBLICATION.) [Itisunclear
whether the court granted review on any issue other than the court’ s power to strike a
prior.] Prohibits the use of plea bar gaining to strike a serious felony prior. Here, the
trial court agreed to strike arobbery prior, leaving appellant with one remaining serious
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felony, if appellant would plead guilty to the possession of .18 grams of a controlled
substance, which he did. Thisis probably aviolation of the prohibition against plea
bargaining; but if the court had merely agreed to take the plea and indicated that it
would strike a prior pursuant to section 1385, then it is arguably an “indicated
sentence” that isnot prohibited. Therefore, watch for the distinction between “plea
bargaining” and “indicated sentences.” (See People v. Superior Court (Ramos) (1991)
235 Cal.App.3d 1261; People v. Vergara (1991) 230 Ca.App.3d 1564, 1587; People v.
Arauz (1992) 5 Cal.App.4th 663; see also People v. Orin (1975) 13 Cal.3d 937, 943.)

People v. Williams (1995) 40 Cal .App.4th 429, DEPUBLISHED. OBVIOUSLY THE
SUPREME COURT AGREED WITH ME AND DEPUBLISHED THIS OPINION
THAT TRIED TO DISTINGUISH RAMOS. The Fourth District Division 1, found that
the “ sentence bargain” was aviolation of the “pleabargain” prohibition of section 667,
subdivision (g). Thisfallswithin the dictates of People v. Superior Court (Ramos)
(1991) 235 Cal.App.3d 1261. Appellant pleaded straight up to all of the allegations and
then, at the time of sentence, the court struck the 2-strike allegation.

People v. Torres DEPUBL I SHED (1996) 45 Cal.App.4th 640, held that the court
violated subdivision (g), prohibiting plea bargains, when it indicated that it would treat
apleato Health and Safety Code section 11377, subdivision (a) (e.g., awaobbler), asa
misdemeanor, if appellant plead guilty to the charges. Appellant admitted the
possession offense, but refused to admit the two serious felony priors. The court did
not strike the priors, nor did the prosecution move to dismiss them in the interest of
justice; they just remained unresolved as the court took the plea on the underlying
offense.

The Court of Appeal found that the trial court had the right to reduce the matter to a
misdemeanor, but that since pursuant to sections 1025 and 1158, the admission to the
priors could be used in subsequent proceedings, (see People v. Sanchez (1991) 230
Cal.App.3d 768, 773), the court’ s failure to permit the prosecution to proceed on the
prior allegations, without requiring the defendant to admit those allegations, conferred
a“reciprocal benefit” on the defendant in return for his plea, thereby making it an
improper pleabargain.

The Court of Appeal did indicate that on remand, that the trial court could impose the
misdemeanor sentence even if appellant chose to admit the priors or if the prosecution
proved them in a separate hearing. The court also noted that the prosecution had the
right to move to dismiss the priors pursuant to section 1385, subdivision (a).

People v. Couch (1996) 48 Cal.App.4th 1053, the Sixth Appellate District, held that, if a
defendant agreesto a specified period of time pursuant to a plea bargain, he cannot
later challenge the sentence, albeit the strike portions of the sentence, given the fact that
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he received a benefit from the bargain. The only exception to this rule would be if
appellant were to challenge the court’ s fundamental jurisdiction, which he was not
challenging in this case. The court even reaches this conclusion without citing People
v. Panizzon (1996) 13 Cal.4th 68.

15. CRUEL AND/OR UNUSUAL ARGUMENTS:

a

People v. Gore formerly at (1995) 37 Cal.App.4th 1009. THE MATTER WAS
TRANSFERRED BACK TO THE COURT OF APPEAL AND NOT CERTIFIED
FOR PUBLICATION THEREAFTER. Second District Division 7, rejected the
CRUEL OR UNUSUAL ARGUMENT. It references People v. Karsai (1982) 131
Cal.App.3d 224 and Rummel v. Estelle (1980) 445 U.S. 263, 284-285, which discuss
the proper punishment for recidivists. A close reading of Egtelle leadsinto the
argument that punishment for recidivist conduct should only occur after appellant has
been sent to state prison multiple times for separate offenses, not merely sent to the
joint onetime for separate offenses.

People v. Campos formerly at (1995) 38 Cal.App.4th 1669. THE MATTER WAS
TRANSFERRED BACK TO THE COURT OF APPEAL AND NOT CERTIFIED
FOR PUBLICATION THEREAFTER. Justice Wood' s rejected the CRUEL
AND/OR UNUSUAL argument for Mr. Campos who was found to have taken a
container of Clearasi| and hair rollers without paying for them. Justice Johnson notes
in hisdissent, that therewas a violation of the Califor nia Constitution, and that
the court hasthe power, and the duty, to refrain from imposing an
unconstitutional sentence. (Seefootnote 17.) Justice Johnson reaffirms the concept
that it isthe maximum sentence that must be reviewed for its constitutionality, citing
Lynch. He also notesthat a defendant’ s past offenses are certainly arelevant
consideration in determining whether there is constitutional error, but finds that they
do not result in a pro tanto repeal of the cruel or unusual punishment clause. Finally,
of significance, Justice Johnson notes that some 40 states have something akinto a
three-strikes law, but that in only two other states, Washington and West Virginia, can
the third strike be any felony. Additionaly, he holds that had Rummell v. Estelle
(1980) 445 U.S. 263, been subject to the Lynch/Dillion proportionality review, it to,
along with the sentence in Solem v. Helm, would have been found unconstitutional.
Given the fact that Rummell was not subject to proportionality review, Justice Johnson
findsit easily distinguishable. Use the cases cited by Justice Johnson in his dissent
now that the matter has been depublished.

People v. Patton formerly at (1995) 40 Cal.App.4th 413. THE MATTER WAS
TRANSFERRED BACK TO THE COURT OF APPEAL AND NOT CERTIFIED
FOR PUBLICATION THEREAFTER. The Fourth Digtrict, Division 1, followed
Romero. Thetria court had struck one of the priors based on the fact that it would be
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cruel and unusual punishment to sentence appellant, who was 23 years of age, with no
violencein his background (e.g., 2 prior residential burglaries) to athree strike
sentence. The prosecution objected, and the appellate court found that the trial court
issued an unauthorized sentence, thereby imposing a sentence of 25 yearsto life,
rather than the 2-strike sentence which had been imposed by the trial court. (See
People v. Weddle (1991) 1 Ca.App.4th 1190, 1197.) The court rejected the argument
based on both the federal and California Constitutions.

People v. Williams (1995) 40 Cal.App.4th 446, Division 7 of the Second District Court
of Appeal, found that appellant’ s sentence for life without the possibility of parole was
not cruel and/or unusual punishment for the intentional killing of two persons. The
court also found that the three strikes provisions did not eliminate the special
circumstance allegations.

People v. Kinsey (1995) 40 Cal.App.4th 1627, the Second District, Division 7, in
another Fred Woods opinion, concurs with the holding in Campos rejecting the
argument.

People v. Cooper (1996) 43 Cal.App.4th 815, the Fifth District, found that the court’s
sentence of 25 to life was not violative of the prohibition against cruel and unusual
punishment given defendant’ s lengthy criminal history and the rationale expressed in
Cartwright, Ingram, and Patton.

People v. Rodriguez (1996) 44 Cal.App.4th 583. DEPUBL I SHED.

People v. McDaniel (1996) 44 Cal.App.4th 1590. DEPUBLISHED.

People v. Ayon (1996) 46 Cal.App.4th 385, the Fourth District, Division 1, ruled,
consistent with the above cited cases, that the statute is does not violate the prohibition
against cruel and unusual punishment this 225 year sentence based on a conviction for
seven counts of robbery, two counts of attempted robbery and two counts of
possession of afirearm by an ex-felon, plus use enhancements.

People v. Kelley (1997) 52 Cal.App.4th 568, Fourth Appellate District, Division 3, ruled
that appellant’ s nine year sentence for stalking, did not violate either the state or federal
prohibitions against cruel and/or unusual punishment. Additionally, the court noted
that since the issue was not raised in thetrial court, it iswaived. (See People v. DelJesus
(1995) 38 Cal.App.4th 1, 27.) | question whether a constitutional issue of this nature
can be waived, but that isfor another time, since they determined that even if it had,
there would be no violation.
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People v. Lopez DEPUBLISHED; REVIEW DISMISSED; FORMERLY (1997) 60
Cal.App.4th 275, the Sixth Appellate District held that two separate drug transactions,
by the same defendant, on two separate days, are not within the meaning of the same
set of operative facts, pursuant to section 667, subdivision (c)(6). The Court of Appeal
also found that 2 consecutive terms of 25 to life for these two drug sales, when the
defendant had three prior serious felony convictions, did not violate the prohibition
against cruel and unusual punishment.

People v. Metters (1998) 61Cal.App.4th 1489, the First Appellate District, Division 2,
held that a 35 to life sentence for a defendant convicted of robbery and who had priors
since the age of 17 for various drug offenses, was not “grossly disproportionate” to the
crime, given appellant’ s recidivist status. Additionally, the sentence did not “shock the
conscience or violate notions of human dignity” and therefore did not constitute a cruel
and unusual sentence. (See People v. Ayon (1996) 46 Cal.App.4th 385, 399-400.)

People v. Deloza (1998) 18 Cal.4th 585. Justice Mosk wrote avery interesting
concurring opinion indicating that a sentence of 111 yearsto life would constitute cruel
and unusual punishment under either the United States or California constitutions.
That isan opinion that we can now use to bolster our cruel and/or unusual argument
clams. We should aso start thinking about having the trial attorneys, in cases wherein
thetrial courtsindicated that they must impose consecutive sentences, or wherein they
did not know that they had the discretion to impose concurrent sentences, to file writs
in the superior court to help remedy those wrongs.

United Statesv. Bajakajian (1998) 524 U.S. 321, [141 L.Ed.2d 314, 118 S.Ct. 2028]. In
ruling on an excessive fines argument, the Court also commented on whether a
forfeiture was grossly disproportionate to the gravity of the crime the defendant
committed. The court found, that various considerations counseled against using strict
proportionality, but militated toward the adoption of the standard gross proportionality
test articulated in our Cruel and Unusual Punishment Clause precedents. (See Solem v.
Helm (1983) 463 U.S. 277, 288; Rummel v. Estele (1980) 445 U.S. 263, 271.) The
court also indicated in reviewing the matter de novo, the court must compare the
amount of the forfeiture to the gravity of the defendant’ s offense. 1f the amount of
forfeiture is grossly disproportionate to the gravity of the offense, it is unconstitutional.
Taking it out of the forfeiture context, if the sentence imposed is grossly
disproportionate to the current conviction(s), then it isunconstitutional. Therefore, itis
apparent that the High Court has just reaffirmed Solem, supra, 463 U.S. 277, and we
should start incorporating this argument into our Cruel and Unusual Punishment
arguments.

People v. Gray (1998) 66 Cal.App.4th 973, the First District, Division 5, held that there
was no cruel and unusual violation when the defendant was convicted of attempted
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carjacking and attempted kidnaping, wherein the court imposed a 25 yearsto life three
strike sentence. The usual arguments were presented by both sides.

Riggsv. Cdifornia (1999) _ U.S. _, [142 L.Ed.2d 789, 119 S.Ct. 840], the High Court
denied certiorari on this cruel and unusual claim, but 4 justices penned some
interesting language that can possibly be used in argumentsin that the sentence for
stealing a bottle of vitamins was “grossly disproportionate.” Justice Stevens wrote:
“This pro se petition for certiorari raises a serious question concerning the application
of California’s ‘three strikes' law...to petty offenses.” Justice Stevens continued, “This
guestion is obviously substantial, particularly since California appearsto be the only
State in which amisdemeanor could receive such a severe sentence. (Citation.) While
this Court has traditionally accorded to state legislatures considerable (but not
unlimited) deference to determine the length of sentences ‘for crimes concededly
classified and classifiable as felonies (citation), petty theft does not appear to fall into
that category. Furthermore petty theft has many characteristics in common with the
crime for which we invalidated alife sentence in Solem, uttering a‘no account’ check
for $100...” However, Justice Stevens indicated that he did not vote to grant the writ
since neither alower federal court, nor the California Supreme Court has yet to review
theissue. Conceding that recidivists can be punished more severely, as a stiffened
penalty for the current offense and not a penalty for the earlier crimes (see Witte v.
United States (1995) 515 U.S. 389, 400), questions areraised asto how the
defendant’ s strikes, eight in all, affects the constitutionality of his sentence, “especially
when the State ‘ double counts' the defendant’ s recidivism in the course of imposing
that punishment. (Citations.)” Use some of thislanguage in your AOBs and petitions
for review.

People v. Barrera (1999) 70 Cal.App.4th 541, Second District, Division 2, held that
appellant’ s sentence of 25 to life, based on aforged check offense, was not cruel and/or
unusual, even though the strike offenses occurred 14 years earlier, and had been
committed at the sametime. It found that the defendant’ s long record, hisfailure to
stay free of crime since the time of the prior strikes, was adequate reason to justify
denial of the cruel and unusual argument claim.

People v. Acosta (1999) 71 Cal.App.4th 1206, Sixth Appellate District held that the
defendant who was convicted of threatening to commit a crime resulting in great
bodily injury or death, and had suffered prior convictions to qualify for athree strike
sentence, plus twice he had been convicted of assault with adeadly weapon and 13
misdemeanors, one for domestic violence, did not violate the cruel and unusual clause
of either the state or federal constitution.

People v. Martinez (1999) 71 Ca.App.4th 1502, Sixth Appellate District held that a
defendant who was convicted of Health and Safety Code section 11377, subdivision
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16.

17.

(@), drunk driving, and attempting by threat to deter a police officer from carrying out
his duty, who had 3 strike priors, (1) assault with a deadly weapon, (2) robbery, and (3)
attempted robbery, 50 misdemeanor convictions, mostly for alcohol and drug related
offenses, and some for assaultive behavior, could be sentenced to 25 to life without
violating the cruel and unusual clause of either the state or federal constitutions. The
court held that appellant’ s social history, which included both parents being
alcoholics, hisilliteracy, and current attempts to “clean up”, were not enough to
overcome hislong history of assaultive behavior and constant irritant for society. A
comparison of other statesisincluded in the discussion and concludes that even
though California s Three Strike scheme is amongst the harshest in the country, its
application does not violate the prohibition against cruel and/or unusual punishment.

People v. Stone (1999) 75 Cal.App.4th 707, the Second Appellate District, Division 4,
held that it was not cruel and unusual punishment to sentence the defendant to 25 to
life based on his current offense of manufacturing a precursor of PCP, and with a prior
record which included many serious and violent offenses, and which span a 15 year
period, wherein the defendant served 4 prior prison terms.

URGENCY LEGISLATION ARGUMENTS:

a

People v. Cartwright (1995) 39 Cal.App.4th 1123, the Third District Court of Appeal,
rejected the urgency legislation argument, and indicated that the primary duty of the
district attorney has not changed, and as aresult, the urgency legislation argument fails.

People v. Carqill (1995) 38 Cal.App.4th 1551. The court determined that the urgency
legislation went into effect on the day the Governor signed the legislation, March 7,
1994, and not the following day, as appellant contended. Appellant committed his
offense afew hours after the signing of the bill and was therefore subject to its
provisions.

People v. Kinsey (1995) 40 Ca.App.4th 1621, the Second District, Division 7, in
another Fred Wood' s opinion, concurs with the holding in Cartwright, that the statute
does not violate the provisions pertaining to urgency legisation.

People v. Spears (1995) 40 Cal.App.4th 1683, the Fifth Appellate District, concurred
with therationale of Cartwright, that the statute does not violate the provisions
pertaining to urgency legidation. Thisissueis pronounced dead.

People v. Williams (1996) 49 Cal.App.4th 1632, the Sixth Appellate District held that
the statute does not violate the urgency legislation provisions.

PROVING PRIORS AT PRELIMINARY HEARING:
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Mirandav. Superior Court (1995) 38 Cal.App.4th 902. In this matter, Second District
Division 2, found that the prosecution did not have to provethe priorsat the time of
the preliminary hearing. The court makes the distinction between sentencing
enhancing statutes where the prior must be proven at the preliminary hearing, and
sentencing factor statutes where the prior does not have to be proven before being filed
in the superior court. The court found that there is nothing in the statute which
indicates “when” the prosecution had to prove the strike prior. Where doesit say in
any other statute, such as the ones analyzed in People v. Superior Court (Mendella)
(1983) 33 Cal.3d 754, 757, or Ghent v. Superior Court (1979) 90 Cal.App.3d 944, that
the statute has to say when the prior must be proven; they don’t.

People v. Superior Court (Arevalos) (1996) 41 Ca.App.4th 908, Fourth District
Division One, reaffirms Mirandav. Superior Court, supra, 38 Cal.App.4th 902, that the
people do not have to prove the priors at the preliminary hearing.

18. BROUGHT AND TRIED SEPARATELY/RECIDIVIST ARGUMENTS:

a

People v. Allison (1995) 41 Cal.App.4th 841, First District, Division One found that
since the statute does not specifically provide that where prior are “brought and tried
together”, asit doesin section 667, subdivision (a), then the legislature did not intend
for the provision to apply. They indicate that if they so intended they would have said
SO.

People v. Superior Court (Arevalos) (1996) 41 Ca.App.4th 908, Fourth District
Division One, held (1) that the section 667, subdivisions (b) to (1) is without ambiguity,
(2) contains no provision that prior convictions must be brought and tried separately,
(3) that section 667, subdivision (d), (which merely defines what type of felony that
qualifiesas aprior, and not how many priors qualify), somehow defeats the contention
and (4) that subdivision (c)(6), pertaining to “current convictions’ (and not the priorsin
guestion), defeats the trial court’ s ruling that the charges must be brought and tried
separately for the defendant to be subject to more than one strike. The court, without
specifically addressing our harmonizing argument or other specific arguments
advanced in the current briefing, find that the use of multiple priors from asingle
charging document will insure longer sentences, and as aresult, that is what the
legislature must have meant to do. Remember, People v. Baker (1985) 169 Ca.App.3d
58, (which indicated that “brought and tried separately” is not applicable to § 667.6,
[recidivist statute for violent sex crimes)) is distinguishable as that section is (1) another
separate statutory scheme, it was not engrafted onto section 667, as was the “ strike”
legidation, and (2) its (e.g., 8 667.6) purpose was only to punish repeat sex offenders.

People v. Dominguez (1996) 44 Cal . App.4th 389, DEPUBLISHED This case had
rejected the “brought and tried separately” argument based on the same rationale as
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19.

Allison and Arevalos, that the “brought and tried” provisions do not apply to the three
strikes legidlation.

People v. Cole (1997) 54 Cal.App.4th 1061. (Review Granted-see notations supra.) The
Court of Appeal ruled that the trial court did not determine whether the prior serious
felony allegations were “brought” together, even though it was clear that they were
“tried” separately. The Court of Appeal remanded for re-sentencing, and for the trial
court to determine whether the prior serious felony allegations were “brought” together
within the meaning set forth in In re Harris (1989) 49 Cal.3d 131, 136. The Court of
Appeal found that there was no evidence that the prior convictions were not initially
“brought together”, in the felony complaint, and then severed in the superior court.
However, after along discussion, the court held that there was no double jeopardy bar
for relitigating the issue of whether the matter was “brought and tried” separately. The
court’ s analysis, even though rejected by this court, does set forth certain reasons asto
how to arrive at an opposite conclusion.

OUT OF STATE PRIORSAND STRIKESAFTER THE INITIATIVE

a

People v. Purata (1996) 42 Cal.App.4th 489, Second District, Division 4, found that the
“least adjudicated elements’ test is used to determine whether an out of state prior is
one which qualifies as aserious felony and a strike in California. However, asin
People v. Myers (1993) 5 Cal.4th 1193, 1195, the court can look beyond the |east
adjudicated elements test and consider the evidence found within the entire record of
the foreign conviction, if not precluded by the rules of evidence or other statutory
limitations.

People v. Hunt (1999) 74 Cal.App.4th 939, the Third Appellate District held that, for
purposes of the violent sexual predator statute, the phrase “a conviction in another
state” did not encompass a military court martial in Germany for aviolation of section
288, subdivision (a). If aconviction in another “jurisdiction” other than another state
is presented by the prosecution to establish a prior serious or violent felony, | would
use this case to refute that allegation.

People v. Stewart (2000) 77 Cal.App.4th 785, the Fourth Appellate District, Division 1,
held that one Florida conviction was properly admitted for strike purposes and that the
guilty plea could be shown by the use of the preliminary hearing, and the avermentsin
the charging document, which alleged that the defendant used aweapon in the
commission of the offense. However, the Court of Appeal did hold that certain
statements in an affidavit which formed the basis for probable cause to bind over the
defendant for trial on another prior were improperly admitted within the meaning of
People v. Reed (1996) 13 Cal.4th 217, 224.) The document contained multiple hearsay
and should not have been admitted.
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20. DUE PROCESSEQUAL PROTECTION AND ASCENDING/DESCENDING RECIDIVISM

a

People v. Kilborn (1996) 41 Ca.App.4th 1325, Second District, Division 4, held
wherein a defendant commits a non-serious felony after committing a serious felony,
does not violate either the provisions of the due process or equal protection clauses,
even though appellant would not be subject to the provisions of section 667,
subdivision (e), if the acts had been committed in reverse order. The court found that
the legidative purpose--to punish recidivist criminals who have committed serious or
violent crimes more severely--was a proper goal--even if the subsequent felony was not
serious or violent. Finding arationale basis for the statute, the court upheld it against
the due process challenge. As against the equal protection challenge, the court found
that recidivists who commit serious or violent crime are not in the same category as
other criminals and therefore, they can be treated differently.

People v. Nguyen (1997) 54 Cal.App.4th 705, the Sixth Appellate District, ruled that
the equal protection clauseis not violated when a defendant, who has suffered at |east
one prior theft offense and who is sentenced under section 667, subdivisions (b)-(i),
and not section 666, even though a person with two prior felony convictions, which do
not include any theft related convictions, is subject only to misdemeanor punishment
for the petty theft. The court, asit must, even though somewhat illogically, indicated
that the two defendants are not similarly situated, and as aresult, they may be treated
in an unequal manner.

People v. Andrews (1998) 65 Cal.App.4th 1098, the Fourth Appellate District,
Division 1, held that there was not a violation of the equal protection clause do to the
disparity of the charging policies of the three-strikes law by different counties.
Appellant argued that he would not have been prosecuted in San Francisco county, as
athird-strike defendant, had he been charged with the same possession offense, which
now finds him serving a 25 to life sentence, after he was convicted of the possession
chargein San Diego. The Court of Appeal indicated that “there can be vast differences
in the manner of enforcement of this draconian sentencing law.” The Court of Appeal
added that the disparities in the laws enforcement was a“ source of concern,” but it did
not amount to aviolation of equal protection, at least on the record that was presented
in this matter. The Court of Appeal indicated that there is no requirement for
intercounty proportionality review. (See People v. Arias (1996) 13 Cal.4th 92, 192-193;
People v. Kirkpatrick (1994) 7 Cal.4th 988, 1023.) In the end, the Court of Appeal
called out for the Legidlature to cure these vast discrepanciesin sentence, do to the
mere fact that the offense was committed in one location rather than another.
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21. SEPARATION OF POWERS--THE LEGISLATURE USURPING THE DA’S POWER

a

People v. Kilborn (1996) 41 Cal.App.4th 1325, Second District, Division 4, held that
Government Code section 26528 indicates that the prosecutor shall initiate all
prosecutions for public offenses, and that in other contexts the legislature has required
the prosecution to act, thereby restricting its discretionary authority. One of the
problems with the holding is that Government Code section 26528 is not at issue here.
The fact that the Legislature has from time to time enacted laws which would have the
same effect of usurping the prosecution’ s traditional charging discretion does not lead
to the conclusion that similar laws are impervious to a constitutional challenge that the
Legidature has usurped the executive function of charging decisions. Furthermore, the
court indicated that since the prosecution can either asthe court to dismissin the
interest of justice or for insufficiency, the legislation has not changed the primary
function of the district attorney’s office. Nonetheless, this does not ameliorate the
removal of the discretion as to whether the charge should be brought in the first place,
asthereisno certainty the court will act at the will of the prosecutor. The court did not
discuss People v. Mikhail (1993) 13 Cal.App.4th 846, 854, which was based on article
3, section 3 of the California Constitution, which held that the charging functionis
within the sole province of the executive branch, which includes district attorneys. (See
also Way v. Superior Court (1977) 74 Cal.App.3d 165, 174; People v. Aruaz (1992) 5
Cal.App.4th 663, 668 [charging decisions cannot be mandated by the Legidlature.

22. EXPUNGED PRIORS ARE STILL STRIKES

a

People v. Diaz (1996) 41 Cal.App.4th 1424, Second District, Division 7, held that even
though a conviction is expunged pursuant to section 1203.4, per the specific language
of the statute, the conviction can be pled and proven and have the same effect asa
prior.

People v. Daniels (1996) 51 Cal.App.4th 520, the Fifth District held that the
expungement of a honorable discharge from the California Y outh Authority till
gualified asastrike. The Court of Appeal found that the change in the decisional law
after appellant had been discharged did not preclude the use of the prior serious felony
conviction within the meaning of the strikes law. (See also People v. Pride (1992) 3
Cal.4th 195; People v. Navarro (1972) 7 Cal.3d 248, 277; People v. Jacob (1985) 174
Cal.App.3d 1166; People v. Shields (1991) 228 Ca.App.3d 1239; accord, People v.
Diaz, supra)

People v. Franklin (1997) 57 Cal.App.4th 68, Fifth Appellate District, the court held,
similarly to Daniels, supra, that a prior felony conviction constitutes a strike despite the
post-sentence reduction to a misdemeanor.

23. A JUDGE CAN BE DISQUALIFIED FROM RULING ON PRIORS
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Sincavage v. Superior Court (1996) 42 Cal.App.4th 224, held that if atria court’s
involvement as a deputy district attorney is significant enough in the prosecution of the
defendant’ s priors, the judge is subject to disqualification pursuant to CCP section
170.1, subdivision (a)(6)(c).

24. THREE STRIKES SENTENCE APPLIES OVER OTHER SENTENCING SCHEMES

a

People v. Ruiz (1996) 44 Cal.App.4th 1653, the Fifth District held that, pursuant to
People v. Jenkins (1995) 10 Cal.4th 234, that the legislature can amend an initiative, and
in so doing, the three strikes sentencing scheme applies over “ section 667.7 ‘ or some
other sentencing statute.”” Therefore, the court rejected defendant’ s claim that he
should have been sentenced under section 190 rather than the three strikeslaw for his
murder with astrike prior.

People v. Espinoza (1997) 58 Cal.App.4th 248, Second Appellate District, Division 4,
held that, the three strikes law supercedes the specific provisionsin section 664. The
court rejected appellant’ s contention that the court retained the discretion to sentence
under section 664, and not the three strikes law, as section 664 was the “ special”
statute, which controlled over the “general” 3-strikes statute. The “special over
genera” rule applies when each element of the general statute corresponds to an
element of the specia statute, or when aviolation of the specia statute will necessarily
result in aviolation of the general. (See People v. Coronado (1995) 12 Cal .4th 145,
154.) Here, the elements do not correspond, and neither Romero nor Alvarez mandate
adifferent result. When aprior seriousfelony is properly pled and proven the three
strike law must be given effect if it would result in a more severe sentence. (People v.
Ervin (1996) 50 Cal.App.4th 259.) A defendant is not entitled to the benefit of a
shorter sentence under some other sentencing scheme. (People v. Fuhrman (1997) 16
Cal.4th 930.)

25. DOUBLE JEOPARDY ISSUES

a

People v. Torres (1996) 45 Cal.App.4th 640, the Fourth District, Division Two, held
that there is no double jeopardy violation when an enhancement is not (1) submitted to
the court for determination of it truth, nor (2) when the prosecution is not given the
opportunity to prove the enhancements, nor (3) when the defendant is not mandated to
either admit or face charges on enhancements that have not be dismissed on the
motion of either the court or the prosecution. The Court of Appeal distinguished the
line of cases that found that a court’ s failure to make afinding on the prior conviction
allegation operates as an acquittal (see People v. Eppinger (1895) 109 Cal. 294, 298;
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People v. Gutierrez (1993) 14 Ca.App.4th 1425, 1440; People v. Garcia (1970) 4
Cal.App.3d 904, 907, fn.2), given the fact that the cause of the prior was never
submitted to the court for decision. The court analogized to the Supreme Court’s
holding in People v. Saunders (1993) 5 Cal.4th 580, 595, where they found that double
jeopardy did not bar aretrial after the jury had been dismissed without the priorstrial
going forward. (See aso People v. Bryant (1992) 10 Ca.App.4th 1584, 1597; People v.
Superior Court (Jurado) (1992) 4 Cal.App.4th 1217, 1235-1236.)

People v. Walker (1996) 45 Cal.App.4th 1326, the First District, Division Five, held that
pursuant to the rationale of Burks v. United States (1978) 437 U.S. 1, 11, retrid on an
prior conviction enhancement, wherein the court found the proof to be insufficient,
could not be retried. Given the fact that there was insufficient proof of recidivism, the
matter is precluded from being retried based on asimilar rational e as stated by Justice
Kaus in People v. Bonner (1979) 97 Cal.App.3d 573, 575.) ISTHISCASE
CHANGED BY Mongev. California (1998) 615 U.S. _, [141 L .Ed2d 615, 118
SCt._]?

26. WHAT DOCUMENTS OR RECORDS CAN BE USED TO DETERMINE WHETHER A
PRIOR ISA SERIOUS FELONY OR STRIKE PRIOR

a

People v. Lewis (1996) 44 Ca.App.4th 845, one panel of Fourth District, Division One
has held that the trial court erred when it relied on a document prepared after
judgment, which, by definition is not “part of the record leading to imposition of
judgment.” (See People v. Myers (1993) 5 Cal.4th 1193, 1195.) Any document relied
upon to support aprior conviction, must be “a part of the record of conviction.” (1bid.)
A document leading to the imposition of judgment can be used to determine whether
aprior isaserious felony within the meaning of section 1192.7, subdivision (c).

Additionally, hearsay is not admissible to prove aprior seriousfelony. A defendant’s
statement in a probation report is admissible asit falls within a hearsay exception. But
a statement in a probation report made by other personsis hearsay and not admissible.

Even though a document appears to be a public record, the facts contained therein are

hearsay and no exception applies, especialy where thereis no information contained in
the report to establish the documents trustworthiness or reliability.

Charging documents and clerk’s minute orders are admissible, (See People v. Smith
(1988) 206 Cal.App.4th 340, 345), they do not necessarily tend to show appellant
committed the act within section 1192.7.

People v. Shoal (1997) 53 Ca.App.4th 911, Third Appellate District ruled that a
reporter’ stranscript of apleais part of the “record of conviction.” Asaresult, the
court could look to the transcript to determine whether any fact established a person
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use of adeadly weapon or whether the assault was committed only “by means of force
likely to produce great bodily injury”, which would not quality as a serious felony.
Also note that the prosecution has the burden of proving each element of the prior.

People v. Best (1997) 56 Cal.App.4th 41, Third Appellate District, ruled that the
transcript from a Proposition 115 preliminary hearing cannot be used to prove aprior
conviction is a serious felony when a hearsay objection is made before its introduction.
The Court of Appeal found that the prosecution established that the defendant was
convicted of an assault with a deadly weapon based on the information, the change of
pleaform, and the sentencing transcript, but the nature of the assault, the personal use
of the deadly weapon could not be shown by the preliminary hearing transcript as no
exception to the hearsay rule would allow its admission. The officer who testified
never personally new that the defendant used the weapon in the course of the assault,
the officer’ stestimony at the preliminary hearing was based solely upon the statement
of the victim who did not testify at any hearing.

People v. Houck (1998) 66 Cal.App.4th 350, the Fourth District, Division 1, held that a
preliminary hearing transcript cannot be used to prove that the prior conviction was a
serious felony, when the conviction resulted from atrial and not a pleafollowing the
preliminary hearing. The Court of Appeal finds that the preliminary hearing transcript
isnot part of the “record of conviction” (see People v. Woodell (1998) 17 Cal.4th 448j,
454; People v. Reed (1996) 13 Cal.4th 217, 223), even though the “entire record” may
be used to determine if the prior qualifies as a serious felony. (See People v. Myers
(1993) 5 Cdl.4th 1193, 1195.) People v. Bartow (1996) 46 Cal.App.4th 1573, has taken
the opposite position and held that the preliminary hearing transcript is part of the
record of conviction. Reed, supra, stated, within the context of aplea, that the
preliminary hearing transcript was part of the record of conviction when determining if
an assault with a deadly weapon was a serious felony prior. However, when there was
atrial on the alleged charges, the jury finding isthe reliable evidence the trier of fact
must consider in determining if the prior is a serious felony and not the preliminary
hearing transcript. Thisisthe application of the “reliable reflection” test from Reed.
But retrial is not barred pursuant to Monge v. Cdlifornia (1998) 524 U.S. _[141 L.Ed.2d
615, 118 S.Ct. _].

People v. Ruiz (1999) 69 Cal.App.4th 1085, the Second District, Division 6, held that
an abstract of judgment which showed that the defendant was convicted of an assault
with a deadly weapon, and ambiguously, do to anillegible portion of the abstract, with
agreat bodily injury enhancement within the meaning of section 12022.7, was
sufficient to find that the defendant had a prior serious felony, when the ambiguous
portion was corroborated with a notation on the section 969b packet. The section 969b
packet included afingerprint card from the assault case that had a hand written note on
it that indicated a245...W/GBI ([8]) 12022.7. The Court of Appeal found that the note
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27.

28.

supports the finding of great bodily injury and therefore, a serious felony prior. The
Court of Appeal specifically indicated that if the abstract of judgment had not had the
illegible portion pertaining to the gbi enhancement on it, then the note on the
fingerprint card would not have been a document that could have been used to support
the imposition of the enhancement. (See People v. Williams (1996) 50 Cal.App.4th
1405, 1411.) Here, the notation was not used to provide independent information
about the prior, but only to determine the content of the now-illegible portion of the
abstract.

People v. Mackey (1999) 74 Cal.App.4th 921, the Fifth Appellate District, held that the
prosecution can prove the validity of appellant’s prior conviction based on official
documents relating to the prior conviction. In People v. Dunlap (1993) 18 Cal.App.4th
1468, this same court held that it was permissible to use CLETS printouts to prove a
prior conviction. Now see People v. Martinez (2000) 22 Cal.4th 106 for the definitive
ruling from the Supreme Court.

GROSSLY NEGLIGENT DISCHARGE OF A FIREARM QUALIFIESASA STRIKE

a

People v. Ledie (1996) 47 Cal.App.4th 198, the Second Didtrict, Division Two, held
that, pursuant to People v. Equarte (1986) 42 Cal.3d 456, that grossly negligent
discharge of afirearmisaserious felony under section 1192.7, subdivision (c)(8).
However, | would still consider challenging this ruling, contending that the legislature
intended that the personal use be against a particular person and not the mere random
shooting into the air without an intended victim.

WHEN THE PRIOR WAS NOT ADMITTED OR PROVEN TO BE A SERIOUS FELONY
WHEN THE PLEA WAS ENTERED, THE PROSECUTION ISNOT PRECLUDED FROM
RAISING THE ISSUE ON APPELLANT’S SUBSEQUENT CONVICTION

a

People v. Ledlie, supra, 47 Cal.App.4th 198, held that even though the serious felony
allegation had been aleged in the prior offense but the court rendered no finding, in
essence the serious felony was dismissed; however, the court in the current matter
must impose the enhancement given the fact that the prosecution has the discretion to
file the allegation, and the imposition of the enhancement becomes mandatory when it
ispled and proven in the current matter. The court noted that “the failure of the court
to adhere to section 969f would only have prejudiced appellant if the dismissal of the
serious felony allegation was part to the plea bargain in the prior case.

People v. Milosavljevic (1997) 56 Cal.App.4th 811, Fourth Appellate District, Division
2, the court imposed an enhancement for an offense that the prior court had stayed in
the original sentencing. The Milosavljevic court, relying on People v. Shirley (1993) 18
Cal.App.4th 40, held that even when the court imposes no sentence the validity of the
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prior conviction stands for purposes of enhancement statutes. For purposes of a prior
conviction statute, defendant suffers such a conviction when he pleads guilty. (Id, at
pp. 45-47.) Therefore, even if the original sentencing court had struck the enhancement
for ghi at the time of the original sentencing, the court in the current case, can look to
that case and still impose the enhancement for the serious felony prior based on the
conviction in the original matter.

People v. Thompson (1997) 59 Cal.App.4th 1271, Second Appellate District, Division
7, held that, by the fact that appellant pled guilty to 3 prior robberiesin 1992, but had
not admitted that they were serious felonies within the meaning of section 1192.7,
subdivision (c)(19), the priors are still strikes which can be aleged in the current case,
and which must be pled to or proven in the current matter. The Court of Appeal
reversed the lower court’ sruling that had dismissed the strike allegations based on the
belief that the defendant had to have admitted they were serious felonies at the time of
the prior pleasto the prior offenses.

PRIOR CONVICTION FOR CAR JACKING “WITH A PERSONAL FIREARM USE”
QUALIFIESASA STRIKE

a

People v. Nava (1996) 47 Cal.App.4th 1732, the Fifth Appellate District, held that, even
though section 215 (CAR JACKING) did not exist, on June 30, 1993, (see § 667, subd.
(h); 81170.12, § 2 of the initiative, but not found in the statute), that it can still be
classified asa strike for sentencing purposesif the conduct involved also alleges great
bodily injury or personal use of afirearm. (See 88 1192.7, subd. (c)(8), 667.5, subd.
(©)(8).) If the CAR JACKING did not have the enhanced conduct alleged and proven,
then the CAR JACKING would not qualify asastrike. If aCAR JACKING isaleged
asaprior, make sure that there is also the firearm use, or the GBI enhancement proven,
or it does not qualify asastrike prior.

DOES THE COURT OR THE JURY MAKE THE DETERMINATION WHETHER THE
SUBSTANTIVE OFFENSE ISA FELONY OR A MISDEMEANOR? AND ISTHE
OFFENSE A FELONY OR A MISDEMEANOR?

a

People v. Haywood (1996) 39 Cal.App.4th 907, the Fourth District, Division Two held
that the determination of whether a substantive offense is afelony or a misdemeanor is
aquestion of law for the court to decide and need not be presented to the jury. The
court, on direction from the Supreme Court, discussed the implications of People v.
Kobrin (1995) 11 Cal.4th 416 [in amixed question of law and fact, the jury be
instructed on each element of the offense, including materiality of the statement used
in the perjury prosecution under section 118]). However, the court, in coming to its
conclusion that the petty theft, with a prior qualifying theft constituted a felony and not
amisdemeanor, failed to consider In re Boatwright (1932) 216 Cal. 677, 683.

63



Boatwright had qualifying priors and a current petty theft which qualified him for alife
term. The Supreme Court found that the petty theft was a misdemeanor despite the
possibility of felony punishment due to the prior convictions. Because petty theft
remains analytically a misdemeanor, the general recidivist statute by its own terms did
not apply to new petty theft convictions. Section 666 did not make a petty theft a
felony. Rather, it isasentencing scheme, (see People v. Bouzas (1991) 53 Cal.3d 467,
479), which applies to certain persons who have committed misdemeanor petty theft.
The language of the three strikes law is ambiguous and does not clearly provide that it
appliesto persons who commit misdemeanor petty theft.

People v. Terry (1996) 47 Ca.App.4th 329, the First District Division Five, held that a
petty theft with a prior, even though the conviction is only for a misdemeanor,
indicates that the penalty provisions determine if the offenseis classified asafelony or
amisdemeanor, and given the fact that the petty with aprior isa*“waobbler”, the court,
inits discretion can make it afelony by sentencing appellant to state prison. The court
rejected the rationale from In re Boatwright, supra, which stated that a petty theft is not
afelony, but interprets the Boatwright language to mean that the misdemeanor
“becomes such” when the priors are present.

People v. Stevens (1996) 48 Cal.App.4th 982, the First Digtrict Division Three, held that
a petty theft with aprior, is afelony when the felony punishment is selected by the
court. Division 3 regjects the Boatwright argument, indicating that statutory changes
since Boatwright have made its rationale no longer viable. Based on the decisionsin
Haywood, Terry, and Stevens, it seems as this train has come to a screeching halt.

People v. Bury (1996) 50 Cal.App.4th 1873, Fourth District, division 2, held that the
current conviction for petty theft with aprior qualifies asafelony do to the prior
robbery conviction, as the offense becomes afelony when the court sentences the
defendant to state prison and rejects imposing time as a misdemeanor under section
17, subdivision (b). Therefore, either under thistheory or that expressed abovein
Haywood, Terry, or Stevens, thistheory is pronounced dead.

People v. Nguyen (1997) 54 Cal.App.4th 705, the Sixth Appellate District, ruled that a
petty theft, even though a misdemeanor when there is not a prior theft offense, has the
“potential punishment” asafelony if convicted of the act, and as aresult, the court
findsthat aviolation of section 666 isafelony that will trigger the strike statute.

The court also rejected the argument that the Supreme Court expressly rejected in
Coronado, that section 666 is the “special statute” that controls over the “general
statute” of section 667, subdivisions (b)-(i). This court does an analysis of the
Supreme Court’ s rational e of the specific v. general statute exceptions.
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31 CAN A SERIOUS FELONY PRIOR (8§ 667, SUBD. (a)) BE IMPOSED EVEN IF NOT PLED,
WHEN SECTION 667, SUBDIVISION (b)-(I) ALLEGATIONS ARE PLED AND PROVEN

a

Peoplev. Tavernetti DEPUBL I SHED; formerly at (1996) 48 Cal.App.4th 1621. The
Third Appellate District held that even though the district attorney did not plead the
serious felony prior under section 667, subdivision (@), but it did allege and prove both
the section 667, subdivision (b)-(i) allegations, and the section 667.5, subdivision (b)
allegation, that defendant was placed on notice that he would be subject to the 5 year
serious felony enhancement.

Peoplev. Harris REVIEW GRANTED ON AN UNRELATED NON-STRIKE

| SSUE (S080326); formerly at (1999) 72 Cal.App.4th 711, the Second Appellate
District, Division One, held that where the defendant waived hisrights asit pertainsto
the strike allegation, but neither the court nor the prosecution asked the defendant to
admit the 5-year prior within the meaning of section 667, subdivision (a)(1), said prior
cannot be imposed, and in this case it was stricken. Note further that even though the
clerk’ stranscript indicated that the defendant expressly admitted the strike prior, which
he did not, the reporter’ s transcript takes precedent over the clerk’s transcript. (See
People v. Smith (1983) 33 Cal.3d 596, 599.)

32. THE COURT NEED NOT GIVE JURY NULLIFICATION INSTRUCTIONS

a

People v. Baca (1996) 48 Cal.App.4th 1703, the Second Appellate District, Division 4,
held that even though the jury has the undisputed power to nullify on their own, they
are not entitled to be instructed that they have that right. The court refuses to follow
theruling in U.S. v. Datcher (1993) 830 F.Supp. 411, indicating that they will not be the
first court in Californiato do so. However, do note Justice Kaus's dissenting opinion
in People v. Dillon (1983) 34 Cal.3d 441, 491, wherein he, and he alone, does favor a
nullification instruction. In Baca, the jury was told that this was a three-strikes case,
but that it could not consider penalty. At least, keep trying to argue this theory, when
thejury learns that a co-defendant has received aless sentence than appellant is subject
to, when they were charged with the same offense(s).

People v. Alvarez (1996) 49 Cal.App.4th 679, the Fifth Appellate District held that the
jury could not be told the reason why defendant recanted his confession--it was
because he realized that it would subject him to the three strikes provisions. Given the
fact that raised the issue of penalty, the court would only instruct the jury with
CALJC 17.42.

People v. Nichols (1997) 54 Cal.App.4th 21, the First Appellate District, Division 3,
ruled that, the trial court is not required to instruct on nullification even if the jury asks
for instruction on the issue, even though the jury has the * undisputed power” to ignore
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the evidence and the law and to acquit if that iswhat it chooses to do. (See People v.
Fernandez (1994) 26 Cal.App.4th 710, 714.). The court rejected the language from
Justice Kaus's concurring opinion in Dillon pertaining to the court’ s duty to instruct
the jury on nullification if the jury asks about its power to nullify.

33. WHEN IS A PRIOR A PRIOR?

a

People v. Williams (1996) 49 Cal.App.4th 1632, the Sixth Appellate District held that
the “prior” burglary, which was committed before the current offense, but was
sentenced on after the current offense was committed, was a prior for three strikes
purposes. The court used the rationale of People v. Rhoads (1990) 221 Cal.App.3d 56,
60, and rejected the more expansive argument presented by the defense that the prior
should not be a conviction until the defendant has been sentenced on the prior. (See
People v. Vessall (1995) 36 Ca.App.4th 285, 291.) Unfortunately, the court is
probably correct in its ruling.

People v. Milosavljevic (1997) 56 Cal.App.4th 811, Fourth Appellate District, Division
2, the court imposed an enhancement for an offense that the prior court had stayed in
the original sentencing. The Milosavljevic court, relying on People v. Shirley (1993) 18
Cal.App.4th 40, held that even when the court imposes no sentence the validity of the
prior conviction stands for purposes of enhancement statutes. For purposes of a prior
conviction statute, defendant suffers such a conviction when he pleads guilty. (Id, at
pp. 45-47.) Therefore, even if the original sentencing court had struck the enhancement
for ghi at the time of the original sentencing, the court in the current case, can look to
that case and still impose the enhancement for the serious felony prior based on the
conviction in the original matter.

People v. Castello (1998) 65 Cal.App.4th 1242, Fourth Appellate District, Division 1,
held that a defendant suffersa prior conviction at the time he or sheisfound guilty by
thetrier of act, or pleads to a given charge. (See People v. Rosbury (1997) 15 Cd.4th
206, 210; see dso People v. Rhoads (1990) 221 Cal.App.3d 56, 60.) The Court of
Appeal found that it was irrelevant that the Florida court, where the convictions
occurred, had yet to determine when a conviction actually became a prior offense, as
we are guided by the interpretation of conviction under Californiaand not Florida law.

Remember, a prior conviction qualifies as a prior only when the conviction for that
offense was entered before the commission of the new offense. (See People v. Balderas
(1985) 41 Cal.3d 144; People v. Malone (1988) 47 Cal.3d 1; People v. Rojas (1988) 206
Cal.App.3d 795.) Here the conviction was entered at the time of the plea.

34. SECTION 667.61 (the one strike law) AND THE THREE STRIKESLAW, BOTH ARE
APPLIED WHEN IMPOSING SENTENCE
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People v. Ervin (1996) 50 Cal.App.4th 259, Second District, division 1, held that the
provisions of the one strike law for certain repeat sex offenders, (e.g. in this case 15 to
life) which was established after the advent of the three strikes law, isthe principle
punishment, which is then subject to the provisions of the three or two strike
provisions of section 667, subdivision (€). The court rejected appellant’ s contention,
based on People v. Jenkins (1995) 10 Cal.4th 234, that only the three strikes provision
should apply and not the one strike provision. Not only did the court reject that
concept and only apply the one strike provision, it applied the worst of both statutory
schemes to maximize appellant’ s sentence. However, remember, Romero indicates
that the strikes law is a separate sentencing scheme and is not an enhancement. (People
v. Superior Court (Romero) (1996) 13 Cal.4th 497, 527.) Asaresult, only one of the
two sentencing schemes should be applied, but not both. One can also argue that to
impose sentence under both sentencing schemesis a violation of section 654.
Furthermore, section 667.61 does not create an exception to section 654 by its silence.
(See People v. Siko (1988) 45 Cal.3d 820, 824.)

35. INDETERMINATE TERM CALCULATION IN A TWO STRIKE CASE

a

People v. Ruiz (1996) 44 Cal.App.4th 1653, the Fifth District held that it is perfectly
fine to double the 15 to life term for second degree murder in atwo strike case. They
found that the specific minimum term of 15 yearsis being doubled to 30 so that you
are not actually serving two life terms based on one act. Thisissueisnow governed by
People v. Jefferson (1999) 21 Cal.4th 86.

People v. Ervin (1996) 50 Cal.App.4th 259, Second District, division 1, held that the
provisions of the one strike law for certain repeat sex offenders, (e.g. in this case 15 to
life) which was established after the advent of the three strikes law, isthe principle
punishment, which is then subject to the provisions of the three or two strike
provisions of section 667, subdivision ().

People v. Tran DEPUBL I SHED; formerly at (1998) 67 Ca.App.4th1320, the Third
District held that it would be “absurd” to sentence the defendant to aterm of double
life without the possibility of parole, merely because the literal application of atwo
strike sentence within the meaning of section 667, subdivision (€)(1), would call for
such asentence. Itisclear that a statute should not be given aliteral meaning when it
will lead to absurd results. Here the Court of Appeal specifically stated, “ Defendant
has but one life to give to the Department of Corrections.” The Court of Appeal struck
the double life sentence, and lowered it to asingle life sentence.

People v. Hardy (1999) 73 Cal.App.4th 1429, the Second District Court of Appeal,
Division 2, held that a person sentenced to aterm of LWORP, can have that sentenced
doubled if he or shefallsinto the two strike category. The court disagreed with
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37.

38.

appellant’ s contention that doubling LWOP would be absurd, as there is aremote but
real possibility that the Governor might commute one or more of the sentences.
(People v. Garnica (1994) 29 Cal.App.4th 1558, 1564.)

People v. Smithson (2000) _ Cal.App.4th _, reported on March 31, 2000, in 00 Daily
Journal D.A.R. 3337, the Third Appellate District held that, by the terms of section 667,
subdivision (e)(1), LWOP sentences are not doubled.

THE PROSECUTION CAN APPEAL AN UNAUTHORIZED SENTENCE, BUT (IN SOME
DIVISIONS) NOT A GRANT OF PROBATION

a

People v. Carranza (1996) 51 Cal.App.4th 528, the Sixth Appellate District ruled that
the prosecution has the right to appeal a sentence that may be unauthorized pursuant
to section 1238, subdivision (10). (See also People v. Trausch, supra, 36 Cal.App.4th
1239.) The Carranza court also determined that, pursuant to People v. Scott (1994) 9
Cal.4th 331, 345, asentence is generally unauthorized if it could not be lawfully
imposed, and any sentence which isonly procedurally or factually flawed is permitted
unless there is an objection--in other words, the error iswaived for purposes of appeal.

People v. Robles (1997) 52 Cal.App.4th 157, the Second Appellate District, Division 6,
ruled that the prosecution does not have the right to appeal a grant of probation, but
they do have aright to file awrit of mandate within 60 days from the date probation
was granted. (See § 1238, subd. (d).) The prosecution’sfailureto file the writ
mandated the dismissal of this appeal. (See People v. Bailey (1996) 45 Cal.App.4th
926, 930.) The Rables court acknowledges Carranza, supra, and then establishes that it
did not take into account section 1238, subdivision (d).

THERE ISNO RIGHT TO VOIR DIRE ABOUT THREE STRIKES

a

People v. Cardenas (1997) 53 Cal.App.4th 240, the Fifth Appellate District ruled that, at
least when the defendant requests, and the court grants a bifurcated hearing on the
priors, the court is not required, nor compelled within its duty to ask questions with
regard to bias (see People v. Chapman (1993) 15 Cal.App.4th 136, 141), anything
regarding three strikes. The court made particular note of the fact that punishment is
not within the juries province, and it was specifically removed when the bifurcated trial
on the priors was granted.

ENHANCEMENTS ARE NOT ADDED AT /Y3THE MIDDLE TERM IN THREE STRIKE
CASES (INDETERMINATE SENTENCING CASES)
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People v. Harrison DEPUBLISHED; formerly at (1997) 60 Cal.App.4th 107, the
Fourth Appellate District, Division One, ruled, after rehearing, that, evenin athree
strikes case, the imposition of multiple gun use enhancements (e.g., 8 12022.5, subd.
(@), iscaculated at one third the middle term pursuant to section 1170, within the
meaning of section 1170.1, subdivision (a), and by the terms of section 669. The Court
of Appeal rejected an argument raised by the Attorney General based on People v.
Jackson (1993) 14 Cal.App.4th 1818. The majority of the Court of Appeal specifically
found that even though the substantive counts must be run full term consecutively
within the meaning of section 667, subdivision (c)(2), the enhancements are
determinate terms, and are governed by the terms of sections 1170, and 669.

People v. Lyons (1999) 72 Cal.App.4th 1224, the Fifth Appellate District held that use
enhancements are added to the indeterminate term at full term rather than 1/3 the
middle term even though the enhancement itself is a determinate term. 1n aholding
directly opposite to Harrison, supra, this court finds, based on the rationale of Jackson,
supra, that 1170 does not apply to indeterminate terms and therefore enhancements
that attach to the substantive count, runs full term. | would still try and argue, that the
rationale of Harrison, supra, isthe more logical, but | would not hold my breath for any
great results.

CAN THE CRIMINAL STREET GANG ENHANCEMENT, PURSUANT TO SECTION
186.22 SUBDIVISION (b)(1), BE ADDED TO MORE THAN ONE COUNT IN A SINGLE
INFORMATION?

a

People v. Akins (1997) 56 Cal.App.4th 331, Fourth Appellate District, Division 2,
acknowledged the split in authority pertaining to whether section 654 appliesto
enhancements. People v. Dobson (1988) 205 Cal.App.3d 496, 501, and People v.
Moringlane (1982) 127 Ca.App.3d 811, 817, prohibit the imposition of two
enhancements on one victim for separate crimes. The opposite view, and the one
adopted by this court is that section 654 does not apply to enhancements and follows
People v. Rodriguez (1988) 206 Cal.App.3d 517, 519. The court also justifiesitsruling
in applying the same gang enhancement two times given the fact that there were two
distinct victimsin two separate robberies. (People v. Champion (1995) 9 Cal.4th 879,
934-935 [acts of violence against separate victims may be punished separately].)
However, the street gang enhancement is not a conduct enhancement such as a
violation of section 12022.5, 12022, of 12022.7, which can be committed separately
against an individual victim. The gang statute is similar to a status enhancement which
isonly applied one time per complaint. (See People v. Tassdll (1984) 36 Cal.3d 77;
People v. Smith (1992) 10 Cal.App.4th 176.) Therefore, when the situation arises, use
the Dobson/Moringlane and Tassdll line of casesto justify the fact that the
enhancements, at least of this kind, should not be applied more than one time per
information, despite the number of victims.
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40. LAW OF THE CASE ISSUES

a

In re Saldana (1997) 57 Cal.App.4th 620, Second Appellate District, Division 5, held
that, an intervening or contemporaneous change in the law, between the time the Court
of Appea hasinitialy ruled, and the new trial court ruling, does not bind the trial court
to the Court of Appeal’sinitial decision. Here, the Court of Appeal initially ruled that it
would be an abuse of discretion to strike a strike; then Romero and People v. Superior
Court (Alvarez) were decided. This Court of Appeal found that those decisions were
intervening changesin the law, and as aresult, the trial court was not precluded from
striking a strike when the Romero writ wasfiled in the trial court. The court reasoned
that the trial court must base its decision to strike a strike on a multitude of
individualized sentencing factors, and not merely on appellant’s criminal record. Given
the fact that the trial court was not presented with al mitigation the first time, nor was it
presented to the Court of Appeal, appellant was not bound by the law of the case. The
Court of Appeal found that considering only adefendant’ s criminal history is
“incompatible with the very nature of sentencing decision; the entire picture must
remained exposed.” Thisisanother in a series of cases which established that
individualized sentencing criteria must be used. Combine this case and the concepts of
People v. Bishop, supra, 56 Cal.App.4th 1245, which indicate that al three strike
defendant’ s have bad records, but alone should not preclude the court from striking a
strike based on the mitigating factors presented.

41. MUST A DEFENDANT BE PRESENT AND REPRESENTED BY COUNSEL AT A RE-
SENTENCING HEARING

a

People v. Vong (1997) 58 Cal.App.4th 1063, Second Appellate District, Division 7,
held that, where the Court of Appeal “remands’ a matter back to thetrial court for “re-
sentencing,” in order for thetrial court to exercise its discretion to strike a strike,
appellant must be represented by counsel and appellant must be present for the
hearing. Thisruling is consistent with the holdingsin In re Cortez (1978) 6 Cal.3d 78,
and People v. Tenorio (1970) 3 Cal.3d 89. The issue has now been decided in People v.
Rodriguez, supra, (1998) 17 Cal.4th 253. Asaresult, this matter will likely be
transferred back to the Court of Appeal in light of Rodriguez.

In re Barfoot (1998) 61 Cal.App.4th 923, the Second Appellate Digtrict, Division 4, held
that, a defendant who was sentenced prior to Romero, and who filesawrit in the
superior court based on the fact that the trial court did not believe that it had discretion
to strike a strike, has aright to be present and be represented by counsel. Aslong as
the defendant has made a primafacie case for relief in the writ of habeas corpus, sheis
entitled to are-sentencing hearing. In this situation a primafacie showing for relief
requires, at aminimum, averified allegation that the trial court indicated its belief that it
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lacked discretion to strike the prior conviction. The Court of Appeal indicated that the
better practice would be to file, as an exhibit to the writ, a copy of transcript to
establish the primafacie case.

A JUVENILE SUSTAINED PETITION FOR RESIDENTIAL BURGLARY OR ROBBERY
MAY QUALIFY ASA STRIKE EVEN THOUGH A RESIDENTIAL BURGLARY ISNOT A
WELFARE AND INSTITUTIONS CODE SECTION 707, SUBDIVISION (b) OFFENSE
DEPENDING ON WHICH DISTRICT YOU ARE IN, AND EVEN IF THE PROSECUTION
DID NOT PROVE THE MINOR WAS PERSONALLY ARMED WITH A FIREARM
DURING THE COURSE OF THE ROBBERY

a

People v. Griggs (1997) 59 Ca.App.4th 557, the Fifth Appellate District held that, even
though a petition was sustained for an non-section 707, subdivision (b) offense, and
therefore, was not within the meaning of section 667, subdivision (d)(3)(B), it still
qualified asastrike. The court indicated that we cannot read statutes so literally, and
declined to follow the plain meaning of the statute. THISCASE ISEXPRESSLY
OVERRULED IN PEOPLE V. GARCIA (1999) 21 Cal.4th 1, modified at 21
Cal.4th 85.

People v. Moreno (1999) 65 Cal.App.4th 1198, the Fourth District, Division Three held
that appellant’ s prior juvenile sustained petition could be used as a strike even though it
was not proven that appellant was personally armed during the robbery. (See Welf. &
Instit. Code sec. 707, subd. (b)(3). The Court of Appeal found that a 707, subdivision
(b) offense can be found where a principal other than the minor isarmed (In re
Chistopher R. (1993) 6 Cal.4th 86, 93-95), then the prior constituted a strike.

People v. Lewis DEPUBL ISHED; formerly at (1999) 72 Cal.App.4th 945, the Second
Appellate District, Division 4 held that if a prior juvenile adjudication does not qualify
as astrike within the meaning of Welfare and Institutions Code section 707,
subdivision (b), even if it does qualify as a strike within the meaning of section 1192.7,
subdivision (c), then it cannot qualify as astrike. Here, appellant had a previously
sustained petition for robbery, but that robbery was not with a dangerous or deadly
weapon. Only arobbery with a dangerous or deadly weapon, not just arobbery, isa
crime within the meaning of Welfare and Institutions Code section 707, subdivision
(b). This Court of Appeal found that because subdivisions (d)(3)(B) and (d)(3)(D) of
section 667 have different functions, and are not coextensive the prior robbery without
the use of adangerous or deadly weapon cannot act as astrike. Requirement (D)
identifies the offenses by which an individual becomes eligible for treatment as a strike
offender, while requirement (B) identifies the offenses that the count as strikes for that
offender. The Court of Appeal stated that the Legislature and the voters intended the
list of potential strikesto be broader than the list of threshold offenses for treatment as
astrike offender.
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People v. Diller DEPUBLISHED; formerly at (1999) 72 Cal.App.4th 1165, the Third
Appellate District held that if aprior juvenile adjudication does not qualify as a strike
within the meaning of Welfare and Institutions Code section 707, subdivision (b), even
if it does qualify as a strike within the meaning of section 1192.7, subdivision (c) or
667.5, subdivision (c), then it cannot qualify asastrike. The case discusses the fact the
juvenile adjudications are not convictions, (see Welf. & Instit. Code § 203), and for all
of the favorable legidative intent reasons, the Court of Appeal holds that a prior
sustained petition for burglary cannot be used as a strike.

DEFENDANT DOESNOT HAVE A RIGHT TO A UNITARY TRIAL ON THE CURRENT
OFFENSES AND THE STRIKE ALLEGATIONS

a

People v. Cline (1998) 60 Cal.App.4th 1327, the Fourth Appellate District, Division
Two, held that even though the defendant requested that the prosecution prove its
strike allegationsin its case-in-chief, especially when counsel informs the court that the
defendant will not testify, the prosecution still has aright to bifurcate the proceedings.
The Court of Appeal bought the prosecution’ s argument that the defendant was merely
trying to argue jury nullification. The Court of Appeal upheld the prosecution’s right
to based on People v. Calderon (1994) 9 Ca.4th 69, 79. Thetria court has the right to
control the conduct of the proceedings pursuant to section 1044, and therefore, this
court concluded that, to prevent any question of jury nullification, it could bifurcate the
strike priors at the request of the prosecution based on the Supreme Court’s holding in
Calderon. Here, the defendant had twelve prior convictions, which the court felt would
be prejudicial; the issue was to whom. Why would that be prejudicial to the
prosecution? It could only beto the defendant, and he chose to put that information
before the jury in the prosecution’s case in chief. A + B does not equal C inthis case.

WHEN THE SUPERIOR COURT DENIES A ROMERO WRIT AFTER GRANTING AN
OSC, THE RULING ISAPPEALABLE AND NOT MERELY WRITABLE-IN SOME
DISTRICTS.

a

Lewis V. Superior Court DEPUBLISHED; formerly at (1998) 60 Cal.App.4th 913, the
Second Appellate District, Division 2, held that, if the superior court finds the Romero
writ of habeas corpus sufficient to order an order show cause, but ultimately does not
grant the writ, petitioner has the right to appeal from that ruling rather than merely
filing another writ in the appellate court. On the other hand, if the superior court denies
the Romero writ without granting an order to show cause, then petitioner’s only
remedy isto fileawrit in the Court of Appeal. However, we can still rely on People
v. Wax (1972) 24 Cal.App.3d 302, 304, to obtain the same result.
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People v. Garrett (1998) 67 Cal.App.4th 1419, the Second District, Division 5, held that
when a Romero writ is denied in the superior court, the matter is not appeal able, but
writable. The Court of Appeal found that the holding in People v. Wax (1972) 24
Cal.App.3d 302, did not provide any rationale for its holding, and therefore, it did not
have to be followed. Thiscourt did proceed to review the matter as awrit of habeas
corpusintheinterest of judicial economy. (See Olson v. Cory (1983) 35 Cal.3d 390,
401.)

People v. Gallardo (2000) 77 Cal.App.4th 971, adenial of awrit of habeas corpusin
writable only and is not appealable. (In re Clark (1993) 5 Cal.4th 750, 767, fn. 7.) The
court declinesto follow People v. Wax (1972) 24 Ca.App.3d 302.

A JUVENILE ISNOT ENTITLED TO A JURY TRIAL IN JUVENILE COURT EVEN
THOUGH A SUSTAINED PETITION FOR A SERIOUSOR VIOLENT FELONY WOULD
QUALIFY ASA STRIKE

a

MyresheiaW. v. Superior Court (1998) 61 Cal.App.4th 734, the Second Appellate
Didtrict, Division 5, held that, ajuvenileis not entitled to ajury tria in the juvenile
court since there are still theoretical different purposes between juvenile and adult
proceedings. Aswe know, inredlity, thisisafallacy that exits when the court wants to
deny ajuvenile any further protections. Amendments to Welfare and Institutions Code
section 202 have added as a purpose “ protection of the public” and provides for
“punishment” that is consistent with the rehabilitative objectives of the juvenile court
in order to proceed more punitively. Usethis casein an attempt to persuade atrial
court that wants to incarcerate your client without an attempt to rehabilitate first.

People v. Moreno (1999) 65 Cal.App.4th 1198, the Fourth District, Division Three,
found that appellant’s prior juvenile adjudication did constitute a strike even though he
was not given ajury trial on the prior since thereis no constitutional right to have jury
determine the facts giving rise to an enhancement, including prior convictions. (See
People v. Wiley (1995) 9 Cal.4th 580, 589.)

People v. Fowler (1999) 72 Cal.App.4th 581, the Fifth Appellate District held that a
prior sustained petition can be used as a prior strike under the Three Strikes law since
the law only acts to increase punishment for arecidivist, and does not state an element
of an offense or constitute a new offense. (See Almendarez-Torresv. United States
(1998) 523 U.S. 224 [140 L.Ed.2d, 118 S.Ct. 1219]; Parke v. Raley (1999) 506 U.S. 20,
27[121L.Ed2d 391, 113 S.Ct. _].)

People v. Cervantes (1999) 75 Cal.App.4th 28, the Fourth Appellate District, Division 3
held that the defendant’ s prior juvenile adjudication for armed robbery could be
considered as strikes (see People v. Garcia (1999) 21 Cal.4th 1), even though sustained
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petition occurred prior to the strike statute being enacted and even though the court
sustained the petition without ajury trial or waiver of same. (See People v. Fowler
(1999) 72 Cal.App.4th 581.)

THE RECORD OF CONVICTION THAT DOES NOT INCLUDE SPECIFIC FACTS OF
THE OFFENSE, SUCH AS SHOWING THAT THE DEFENDANT PERSONALLY USED A
WEAPON, OR ASAN ACCOMPLICE WHO DID NOT USE A WEAPON, ISNOT A
STRIKE; AND IF THE FACTS SHOW THAT THE DEFENDANT USED A WEAPON,
EVEN A STRICKEN ENHANCEMENT CAN BECOME A STRIKE

a

People v. Encinas (1998) 62 Cal.App.4th 489, the Second Appellate District, Division 7
held that, given the fact that there are two distinct ways in which to prove an assault
with a deadly weapon, (1) by using a deadly weapon or instrument, or (2) by means
likely to produce great bodily harm, and the prosecution failed to set forth the manner
in which the enhancement was committed, the Court of Appeal reversed the conviction
based on People v. Rodriguez (1998) 17 Cal.4th 253, 262. In such a circumstance we
must presume that the prior conviction was for the least offense punishable under the
law.

People v. Blackburn (1999) 72 Cal.App.4th 1520, the Fourth Appellate District,
Division 2, held that, a prior conviction for aviolation of section 246, shooting into an
occupied motor vehicle, isnot in and of itself astrike; however, it can become one if
the facts of the record of conviction, here the preliminary hearing testimony,
established that the defendant personally used aweapon in the course of that offense.
In this case, the facts clearly established the use. Furthermore, the Court of Appea
found it irrelevant that the use enhancement was stricken as part of a plea bargain; they
found that if the facts establish that the defendant personally used the weapon, it will
count as astrike in any subsequent prosecution, and that the striking of the use
enhancement merely bared any time on the enhancement, not that it could not be used
in the future to establish astrike. In order to avoid thisresult, | would try and work out
anegotiated disposition, that is on the record, that establishing that if theuseis
stricken, it cannot be used for any purpose in any subsequent prosecution; if that deal
cannot be forged, then the defendant must be told that any facts showing his personal
use, can be used against him in a future prosecution to make this conviction astrike.

People v. Cortez (1999) 73 Cal.App.4th 276, the Second Appellate District, Division 3
held that, even though appellant admitted a prior conviction for section 12034,
subdivision (c), (discharge of afirearm from amotor vehicle at another person), the
prior is not a strike unless the prosecution proves that the defendant either personally
used a weapon within the meaning of section 667, subdivision (c)(8) or adangerous
weapon within the meaning of section 667, subdivision (c)(23). The facts of the
predicate offense were not shown; therefore, the court can only presume the predicate
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offense was for the |least adjudicated elements. (See People v. Rodriguez (1998) 17
Cal.3d 253, 262.) Given the fact that the defendant could have committed the offense
as an accomplice who did not use aweapon, there isinsufficient evidence that the
offenseisastrike. Thiscaseiswonderful from the standpoint that it reiterates what
Rodriguez says, in adifferent context, and it is contrato People v. Guerrero (1993) 19
Cal.App.4th 401, which holds that a guilty pleais conclusive of the fact that the
defendant admitted every element of the charged crime, which includes the personal
use.

People v. Jones (1999) 75 Ca.App.4th 616, the Second Appellate District, Division 4,
held that the evidence was insufficient to find that appellant committed a serious felony
within the meaning of the Three Strikes law, based on a plea of guilty to federal bank
robbery, as the robbery can be committed in more than one way, some of which would
not qualify asastrike. The federal bank robbery statute can be violated in two distinct
ways. (1) felony taking by force or fear, and (2) entering with the intent to commit a
felony or larceny therein. Defendant had pled to the bank robbery and the prosecution
argued that the plea constituted an admission to each element of the offense. This
argument was essentially adopted in People v. Guerrero (1993) 19 Cal.App.4th 401.
This court finds that People v. Rodriguez (1998) 17 Cal.4th 253, 261-262 implicitly
disapproved Guerrero, in that Rodriguez held that when the defendant plead to an
assault, which can be committed in two different ways, and the record of conviction
(see People v. Woodell) (1998) 17 Cal.4th 448), did not specifically prove either of the
two distinct manners in which the statute could be violated, held that the prior was not
sufficiently proven as a matter of law. This court follows the rationale of People v.
Cortez (1999) 73 Cal.App.4th 276, that the above cited Guerrero opinion wasimplicitly
rejected by the Supreme Court in Rodriguez. Remand for aretrial on the prior is not
precluded by double jeopardy principle pursuant to People v. Monge (1997) 16 Cal.4th
826; Monge v. Cdifornia (1998) 524 U.S. 721. | am not going to predict the shelf life of
this case, since asimilar ruling by the Fourth Appellate District in People v. Mitchell,
formerly at, (1999) 68 Cal.App.4th 1489, was depublished.

47. WAIVER

a

People v. Gray (1998) 66 Cal.App.4th 973, the First District, Division 5, held that a
claim of vagueness is waived, even though raised in appellant’ s opening briefing, if
appellant fails to provide any substantial argument or citation to authority to support
these contentions. (See People v. Hardy (1992) 2 Cal.4th 86, 150.) Counsel cannot
merely mention vagueness or any other constitutional principal for the purpose of
exhaustion, without citing some specific wording in the statute and case law to support
the theory.

People v. Murphy (1998) 67 Cal.App.4th 1205, the Third District, held that a defendant
who admits prior convictions, must be informed of the precise increased term as an
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habitual offender, and of the effect of any increased terms on the defendant’ s eligibility
for parole within the meaning of People v. Howard (1992) 1 Cal.4th 1132, 1175.
However, the Court of Appeal held that the defendant waived the error of being
advised of the penal consequences of the plea, asitisajudicialy declared rule of
criminal procedure and is not constitutionally mandated. (See People v. Walker (1991)
54 Cal.3d 1013, 1022-1023.)

GRAND THEFT “INVOLVING” A FIREARM IS A SERIUS FELONY INCLUDES GRAND
THEFT OF A FIREARM, THEREBY MAKING IT A STRIKE

a

People v. Rodola (1998) 66 Cal.App.4th 1505, the Second Digtrict, Division 4, held that
aconviction for grand theft of afirearm came within the provisions of section 1192.7,
subdivision (¢)(26), that the offense “involved” afirearm. Therefore, the offense
constitutes a serious felony and a strike. The court found that based on the legidative
history of section 1192.7, that the L egislature intended that theft of afirearm be
included within the meaning of the serious felony statute.

WHEN TAKING A PLEA TO PRIORS THAT WILL AMOUNT TO A STRIKE, A
DEFENDANT MUST BE TOLD OF THE PENAL CONSEQUENCES OF HISADMISSION
UNDER THE THREE STRIKE LAW.

a

People v. Murphy (1998) 67 Cal.App.4th 1205, the Third District, held that a defendant
who admits prior convictions, must be informed of the precise increased term as an
habitual offender, and of the effect of any increased terms on the defendant’ s eligibility
for parole within the meaning of People v. Howard (1992) 1 Cal.4th 1132, 1175.
However, the Court of Appeal held that the defendant waived the error of being
advised of the penal consequences of the plea, asitisajudicialy declared rule of
criminal procedure and is not constitutionally mandated. (See People v. Walker (1991)
54 Cal.3d 1013, 1022-1023.)

A PLEA TO A FEDERAL BANK ROBBERY CONVICTION, WHERE THERE ARE TWO
DISTINCT WAYSIN WHICH THE STATUTE CAN BE VIOLATED, AND IF PROVEN
CONSTITUTE A SERIOUSFELONY, AND A STRIKE, ISINSUFFICIENT ASA MATTER
OF LAW UNLESS THE EVIDENCE PRESENTED PROVES ONE OR BOTH OF THE
TWO DISTINCT WAYSTHE STATUTE CAN BE VIOLATED.

a

People v. Mitchell DEPUBLISHED (1999) 68 Cal.App.4th 1489, the Fourth District,
Division 1, held that the federal bank robbery statute can be violated in two distinct
ways. (1) felony taking by force or fear, and (2) entering with the intent to commit a
felony or larceny therein. Defendant had pled to the bank robbery and the prosecution
argued that the plea constituted an admission to each element of the offense. This
argument was essentially adopted in People v. Guerrero (1993) 19 Cal.App.4th 401.
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This court finds that People v. Rodriguez (1998) 17 Cd.4th 253, 261-262 implicitly
disapproved Guerrero, in that Rodriguez held that when the defendant plead to an
assault, which can be committed in two different ways, and the record of conviction
(see People v. Woodell) (1998) 17 Cal.4th 448), did not specifically prove either of the
two distinct manners in which the statute could be violated, held that the prior was not
sufficiently proven as a matter of law. That rationale was similarly followed by the
Court of Appeal in this matter. The court reverses based on ineffective assistance of
appellate counsdl for failing to raise the issue on the first appeal.

People v. Jones (1999) 75 Cal.App.4th 616, the Second Appellate District, Division 4,
held that the evidence was insufficient to find that appellant committed a serious felony
within the meaning of the Three Strikes law, based on a plea of guilty to federal bank
robbery, as the robbery can be committed in more than one way, some of which would
not qualify asastrike. The federal bank robbery statute can be violated in two distinct
ways. (1) felony taking by force or fear, and (2) entering with the intent to commit a
felony or larceny therein. Defendant had pled to the bank robbery and the prosecution
argued that the plea constituted an admission to each element of the offense. This
argument was essentially adopted in People v. Guerrero (1993) 19 Cal.App.4th 401.
This court finds that People v. Rodriguez (1998) 17 Cal.4th 253, 261-262 implicitly
disapproved Guerrero, in that Rodriguez held that when the defendant plead to an
assault, which can be committed in two different ways, and the record of conviction
(see People v. Woodell) (1998) 17 Cal.4th 448), did not specifically prove either of the
two distinct manners in which the statute could be violated, held that the prior was not
sufficiently proven as a matter of law. This court follows the rationale of People v.
Cortez (1999) 73 Cal.App.4th 276, that the above cited Guerrero opinion wasimplicitly
rejected by the Supreme Court in Rodriguez. Remand for aretrial on the prior is not
precluded by double jeopardy principle pursuant to People v. Monge (1997) 16 Cal.4th
826; Monge v. Cdifornia (1998) 524 U.S. 721.

INSTRUCTION EQUATING PROXIMATE CAUSE WITH PERSONALLY INFLICTING
GREAT BODILY INJURY WAS ERROR IN DETERMINING WHETHER AN OFFENSE IS
A STRIKE

a

People v. Rodriguez (1999) 69 Cal.App.4th 341, the First District, Division 2, held that
thetrial court erred when it instructed the jury that proximate cause equated to
personally inflicting great bodily injury. Appellant had previously been convicted of
resisting arrest which caused great bodily injury. (See § 148.10.) An officer was
injured when hefell trying to catch appellant as appellant ran from the scene. To
become a strike, the prosecution had to prove that appellant committed great bodily
injury, given the fact that section 148.10 is not a strike within the meaning of section
1192.7, subdivision (c). The Court of Appeal held that the facts of this case do not
establish that appellant personally caused the officer’ sinjury even though his conduct
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may have been the proximate cause of theinjury. (See People v. Cole (1982) 31 Cd.3d
568.) Asaresult, thetrial court’sfinding that this prior was a strike, was erroneous.

52. DOES THE TRIAL COURT, ASA MATTER OF LAW, DETERMINES IF AN OUT OF
STATE PRIOR CONVICTION ISA SERIOUSOR VIOLENT FELONY

a

People v. Gonzalez REV. GRT AND HOLD BEHIND EPPS. (S081855) Formerly
cited at (1999) 73 Cal.App.4th 885, the Second Appellate District, Division 2, held, ina
trial on his priors, the defendant has aright to have ajury determine (1) Isthere aprior
conviction; (2) When did it occur; (3) Was the defendant sentenced to prison based on
the conviction and/or was the defendant incarcerated in prison; and (4) How long has
the defendant been out of custody since suffering the conviction. The Court of
Appeal found that since the defendant did not argue anything else but identity, he
waived any other potential issue. Finally, they hold that a defendant does not have the
right to have the jury decide the question of identity pursuant to section 1025,
subdivision (c). Furthermore, based on People v. Wiley (1995) 9 Cal.4th 580, on the
issue of whether the judge or the jury determinesif the defendant suffered a serious or
violent felony, this Court of Appeal findsthat it isthe court’s determination.

People v. Vaentine (1999) 77 Cal.App.4th 301, the Second Appellate District, Division
4 held, that pursuant to People v. Kelii (1999) 21 Cal.4th 452, appellant did have aright
to ajury trial on his priors; however, given the fact it is a statutory right, and not a
constitutional right (see People v. Vera (1997) 15 Cal.4th 580), it was harmless error to
deny appellant hisjury trial right. REMEMBER, THE ISSUE OF WHETHER THIS
TYPE OF ERROR IS STRUCTURAL OR NOT WAS GRANTED REVIEW BY THE
CALIFORNIA SUPREME COURT IN, Inre Epps (1999) November 22, 1999,
reported in 99 Daily Journal D.A.R. 11597 (S082110) formerly cited at, 73 Cal.App.4th
1332, WHICH WAS DECIDED BY THE SAME DIVISIONSASTHISMATTER.

People v. Tobias (1999)77 Cal.App.4th 38; formerly at 71Cal.App.4th 704, the Sixth
Appellate District, held that pursuant to People v. Kelii (1999) 21 Cal.4th 452,
appellant did have aright to ajury trial on his priors; however, giventhefactitisa
statutory right, and not a constitutional right (see People v. Vera (1997) 15 Cal.4th 580),
it was harmless error to deny appellant hisjury tria right. REMEMBER, THE ISSUE
OF WHETHER THIS TY PE OF ERROR IS STRUCTURAL OR NOT WAS
GRANTED REVIEW BY THE CALIFORNIA SUPREME COURT IN, Inre Epps
(1999) November 22, 1999, reported in 99 Daily Journal D.A.R. 11597 (S082110)
formerly cited at, 73 Cal.App.4th 1332.
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53. A PRIOR JUVENILE ADJUDICATION THAT ISNEITHER A SERIOUSNOR VIOLENT
FELONY, BUT ISA 707 (b) OFFENSE, ISNOT A STRIKE

a

People v. Leng (1999) 71 Cal.App.4th 1, the Fifth Appellate District held that an
offensethat islisted as a Welfare & Institutions Code section 707, subdivision (b)
offense, but is not a serious or violent felony, cannot be a strike prior, asit would
violate the defendant’ sright to equal protection. The intent of the legislature in
enacting the Three Strikes law was to ensure longer sentences for those persons who
have previously committed serious or violent felonies. (See 8 667, subd. (b).) Asthe
Court of Appea stated, if all of the offenseslisted in W & | C section 707, subdivision
(b) were considered strikes, it would expand the list beyond serious or violent felonies.
An adult offender, who as ajuvenile, committed a 707, subdivision (b) offense that
was hot serious or violent would be treated more harshly than the adult offender who
had committed the same prior offense as an adult.

54.  THE PROSECUTION AND NOT THE DEFENDANT HAS THE BURDEN OF PROVING
THAT THE DEFENDANT PERSONALLY INFLICTED GREAT BODILY INJURY TO A
PERSON, “OTHER THAN AN ACCOMPLICE” WITHIN THE MEANING OF SECTION
1192.7, SUBDIVISION (C)(8)

a

People v. Henley (1999) 72 Cal.App.4th 555, the Fifth Appellate District held that in a
priorstria for evading a police officer within the meaning of section 2800.3, whichis
not a serious felony within the meaning of 1192.7, subdivision (c), the prosecution has
the burden of establishing that the defendant personally inflicted great bodily injury to
aperson “other than to an accomplice”, within the meaning of section 1192.7,
subdivision (¢)(8), in order for the prior to qualify asastrike. The court analyzesa
number of cases that discuss the difference between the prosecution’ s burden of
proving each element of an allegation and those cases which place the burden on the
defendant to prove an affirmative defense. (See People v. Fuentes (1990) 224
Cal.App.3d 1041.) Inthe end, the court the Court of Appeal concluded that, regardless
of whether it was the prosecution’ s burden or the defendant’ s, the defendant was not
given notice in the prior case that he had to prove the injured party was an accomplice
in order to avoid his conviction being later used as a serious felony enhancement. As
aresult there was aviolation of due process. The prosecution can retry the matter
pursuant to Monge.

STRIKING A USE ENHANCEMENT AS PART OF A PREVIOUS PLEA BARGAIN DOES

NOT PREVENT THE FACTS OF THAT CASE TO SHOW THAT THE DEFENDANT
“PERSONALLY USED A FIREARM” WITHIN THE MEANING OF SECTION 1192.7,
SUBDIVISION (C)(8); THEREFORE, A STRICKEN ALLEGATION CAN BECOME A
STRIKE

79



People v. Blackburn (1999) 72 Cal.App.4th 1520, the Fourth Appellate District,

Division 2, held that, a prior conviction for aviolation of section 246, shooting into an
occupied motor vehicle, isnot in and of itself astrike; however, it can become one if
the facts of the record of conviction, here the preliminary hearing testimony,
established that the defendant personally used aweapon in the course of that offense.
In this case, the facts clearly established the use. Furthermore, the Court of Appea
found it irrelevant that the use enhancement was stricken as part of a plea bargain; they
found that if the facts establish that the defendant personally used the weapon, it will
count as astrike in any subsequent prosecution, and that the striking of the use
enhancement merely bared the imposition of time on the current offense, and not that
it could not be used in the future to establish a strike. In order to avoid thisresult, |
would try and work out a negotiated disposition, that is on the record, that establishing
that if the use is stricken, it cannot be used for any purpose in any subsequent
prosecution; if that deal cannot be forged, then the defendant must be told that any
facts showing his personal use, can be used against him in afuture prosecution to
make this conviction a strike.

56. RAPE IN CONCERT QUALIFIESAS A STRIKE EVEN THOUGH IT WASNOT LISTED
IN SECTION 1192.7 UNTIL AFTER JUNE 30, 1993

a

People v. Davis DEPUBL I SHED; formerly at (1999) 76 Cal.App.4th 1347, the Fourth
Appellate District, Division 1, held that even though rape in concert was not added to
thelist of enumerated serious felonies under section 1192.7, subdivision (c) until 1998,
well after the date that the Three-Strikes legisation indicates which felonies qualify as
prior strikes, it isthe criminal “conduct™ that is called into question and not the specific
penal code section. The Court of Appeal’ srationalization isthat since rape was listed
asaseriousfelony at the time of the strikes legislation, then the conduct of rapein
concert, amore serious crime, must also be included. Therefore, since appellant was
convicted of rape and rape in concert during the same event, they both qualified as
strikes, subjecting appellant to a 25 to life sentence.

S7. A DEFENDANT’SPRIOR CONVICTION FOR SECTION 288, SUBDIVISION (a),
CONSTITUTESA PRIOR STRIKE

a

People v. Tobias (1999) 77 Ca.App.4th 38, the Sixth Appellate District, held that a
defendant who was previously convicted of alewd act “upon and with the body™ of a
child, satisfied the requirements of section 1192.7, subdivision (¢) and 667.5,
subdivision (c), which indicated that the lewd act is“on a child” under the age of 14
years of age. REMEMBER, THISISSUE IS ONE REVIEW IN PEOPLE V. MONTES
(S075759).
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60.

FAILURE TO OBTAIN A CERTIFICATE OF PROBABLE CAUSE TO CHALLENGE THE
MAXIMUM SENTENCE IMPOSED BASED ON A PLEA AGREEMENT PRECLUDES A
CONSTITUTIONAL CHALLENGE TO THE SENTENCE

a

People v. Y oung (2000) 77 Cal.App.4th 827, the Third Appellant District held that,
within the meaning of People v. Panizzon (1996) 13 Cal.4th 79, appellant’s appeal must
be dismissed for failure to obtain a certificate of probable cause as the challenge was to
the validity of the pleaitself. Even though appellant’s pleadid not call for a particular
sentence, and gave him the ability to seek areduction in the sentence within the
meaning of People v. Superior Court (Romero) (1996) 13 Cal.4th 497, the Court of
Appeal held that the challenge was to the pleaitself and was dissimilar to the permitted
challenge of People v. Lloyd (1998) 17 Cal.4th 658. InLloyd, supra, the defendant had
entered a pleawithout a plea bargain, and the court held that he was not challenging
the pleaitself, therefore, a certificate of probable cause was not needed, and reinstated
the appeal. Here, the Court of Appeal held that the case more closely resembled
Panizzon and not LIoyd, in that, even though the challenge was based on “post-plea”
events, the attack went to the heart of the agreement. The Court of Appeal found that
reserving the right to challenge the sentence under Romero, was not similar to
reserving the right to challenge the maximum sentence.

A VIOLATION OF SECTION 243, SUBDIVISION (D) ISNOT A STRIKE ASIT CAN
BE COMMITTED WITHOUT FORCE “LIKELY” TO PRODUCE GREAT BODILY
INJURY

a

People v. Fountain (2000) 78 Cal . App.4th 1183, the Third Appellate District held
that, a violation of section 243, subdivision (d) when committed by ajuvenile, is
not astrikeasit isnot a crime within the meaning of Welfare and I nstitutions
Code section 707, subdivision (b). Seriousbodily injury has been held to bethe
equivalent of great bodily injury. (Peoplev. Burroughs (1984) 35 Cal.3d 824, 831.)
However, aviolation of 243, subdivision (d) can be committed without force
“likely” to cause seriousinjury; only the end result that great bodily injury
actually occurred matters. But, thereisa catch-all within Welfare and
Institutions Code section 707, subdivision (b)(14) appliesto any assault by means
“likely” to produce great bodily injury. However, given the fact that an act of
simply pushing the victim, which causeshim or her tofall, and asaresult suffers
seriousinjury, isnot force “likely” to cause great bodily injury, the offense does
not qualify asa strike.

A THREE STRIKE DEFENDANT ISNOT PROHIBITED FROM ENTERING A
DEFERRED ENTRY OF JUDGMENT PROGRAM
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Peoplev. Davis (2000) _ Cal.App.4th _, reported on March 24, 2000, in 00 Daily
Journal D.A.R. 3099, the Second Appellate District, Division 3, held that athree-
strikesdefendant isnot ineligible for the deferred entry of judgment program due
tothefact that heis not “convicted” of a current offense, unlessand until (s)he
failsto perform satisfactorily in the program. The plea of guilty by a defendant
who entersinto the deferred entry of judgment program does not constitute a
conviction, and the mer e allegation of one or two prior strikes, doesnot preclude
the defendant from entering the program. Finally, the court held that the
consequences of the deferred entry of judgment program are mor e sever than the
old diversion programs, and therefor e, they are not prohibited pursuant tothe
Three-StrikesLaw.
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SELECTED ENHANCEMENT AND SENTENCING ISSUES

By: GARY M. MANDINACH, CAPLA
MAY 22, 2000

BIFURCATED JURY TRIAL ISSUES:

People v. Candelario (1970) 3 Cal.3d 702, it isclear that ajury or court isrequired to find acharge
or allegation true or not true. Failure to make such afinding is considered in favor of d. (People
v. Ngjera(1972) 8 Cal.3d 504.) Failure of court in acourt trial to orally pronounce the finding
even if the defendant admitted the truth of the enhancement operates as a not true finding. (See
also People v. Mesa (1975) 14 Cal.3d 466; People v. Gutierrez (1993) 14 Ca .App.4th 1425,
1439-1440; People v. Garcia (1970) 4 Ca .App.3d 904, 907; People v. Molina (1977) 74
Cal.App.3d 544, 550.)

People v. Vera (1997) 15 Cal.4th 269, the California Supreme Court held that a defendant cannot
challenge a prison prior enhancement, on appeal on the ground that he had been denied hisright
to ajury trial because he had waived the contention by failing to object to the alleged deprivation
prior to thetrial court's discharge of the jury. Thereisno constitutional right to ajury trial on the
prior; only astatutory right.

People v. Milosavljevic (1997) 52 Cal.App.4th 811. Inajury trial, jeopardy attacheswhen jury is
impaneled and sworn to try the case. (Crist v. Bretz (1978) 437 U.S. 28.) Inacourt trial jeopardy
attaches after the first witnessis sworn. (People v. Superior Court (Jurado) (1992) 4 Cal.App.4th
1217 1231.) Inabifurcated trial when jury iswaived jeopardy attaches when the court begins to
take testimony it does not relate back to the beginning of thejury trial. After thefirst witnessis
called inthe court trial jeopardy has attached and the prosecution cannot ask the court to
reconsider its finding of not true as jeopardy has attached.

People v. Y arborough (1997) 57 Cal.App.4th 469, the Court of Appeal determined that ajury trial
on an enhancement allegation is not violated if theissue is not raised beforethejury is
discharged. Defendant was charged with battery and GBI. Theinformation charged the current
offense as a serious felony because of the GBI. The defendant waived jury on a serious felony
prior. At the outset of thetrial the DA moved to strike the GBI allegation as surplusage which
was granted. After the jury returned a guilty verdict and was discharged, the DA moved to
reinstate the GBI allegation to make the current felony a serious felony. No problem saysthe
court. Defendant complained since there was no jury finding on thisissue. The Court of Appeal
did not find error for the judge to resolve the issue, in this case whether the defendant personally
inflicted GBI since only such personal infliction comes within section 1192.7, subdivision (c).
(See People v. Equarte (86) 42 Cal.3d 456 460-467.) In Equarte, as here, the Supreme Court
rejected defendant's claim that the allegation under sections 667, subdivision (a)(1) and 1192.7
was insufficient to give him notice that the current offense was a serious felony. The court said
that, if anything, it was subject to ademurrer. The court also rejected the defendant's contention
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that the jury had not made a factual finding which established the current offense as a serious
felony. The Court of Appeal aso found consistent with Equarte that defendant's waiver of ajury
trial on the priorsissue included the issue of whether or not his current conviction was a serious
felony.

People v. Wiley (1995) 9 Cal.4th 580, the Supreme Court held that the trial court has the
obligation to make the legal ruling as a matter of law that the prior is a serious felony within the
meaning of section 667, subdivision (a)(1), which includes the issue of whether the matters were
brought and tried separately and that the jury only determines if the d suffered a prior conviction.
(Id. at pp. 590-591.)

People v. Kdlii (1999) 21 Cal.4th 452, the California Supreme Court, in a 4-3 opinion determined,
despite clear legisative intent to the contrary, that the court and not the jury is to determine
whether a prior conviction isaserious or violent felony. The majority of the court found that the
Legidature, in its 1998 amendment to section 1025, upheld its prior decision in People v. Wiley
(1995) 9 Cal.4th 580, and in fact supported the position that the Legis ature intended that the
court and not the jury determine the issue. However, as the dissent by Justice Werdeger points
out, thereis clear legidative intent that the L egislature only wanted the court to determine the
identity of the person who committed the prior felony, and that the jury was to determine all
other issues. In aseparate dissenting opinion, Justice Kennard, joined by Justice Mosk, conclude
that the denia of thejury trial on any issue by identification is a structure error, and isreversible
per se. Hopefully the Legidature will modify section 1025 to show the magjority its actual intent.

In re Epps (1999) REVIEW GRANTED November 22, 1999, reported in 99 Daily Journal D.A.R.
11597 (S082110) formerly cited at, 73 Cal.App.4th 1332, the Second District Court of Appedl,
Division 4, held that a defendant, in light of People v. Kdlii (1999) 21 Cal.4th 452, isentitled to a
hearing to determine whether the priors actually exist and if the court deniesajury trial
altogether, it must be reversed asit would be structural error. However, they will be able to retry
the matter as aresult of Monge v. California (1998) 615 U.S. _, [141 L.Ed2d 615, 118 S.Ct. _].

ENHANCEMENT SUFFICIENCY ISSUES:

People v. Flynn (1995) 31 Cal.App.4th 1387 prior serious felony enhancement is properly
imposed even though the jury found the GBI allegation not true. The court can find the prior a
serious felony if the facts establish appellant used a dangerous or deadly weapon pursuant to
section 1192.7, subdivision. (c)(23) even though it was not charged in the information.

People v. Campbell (1999) 76 Cal.App.4th 305, the Fourth Appellate District, Division 1, held
that if the trial court failsto advise the defendant of his constitutional rights before he admits the
prior(s), the admissions are not valid. The prosecutor read the defendant each of the allegations.
The court asked whether he admitted each of them, and counsel concurred. The court failed to
inform the defendant that he was waiving any of his constitutional rights by making these
admissions and there were no admissions with respect to any of the three constitutional rights.
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The court found that there was aviolation of In re Yurko (1999) 10 Cal.3d 857, 861-865. The
Court of Appeal held that the record is inadequate to support an intelligent and voluntary plea
under atotality of the circumstances. (See People v. Howard (1992) 1 Cal.4th 1132, 1175; People
v. Carroll (1996) 47 Cal.App.4th 892, 896-898; People v. Johnson (1993) 15 Cal.App.4th 169,
177-178.)

People v. Newman (1999) 21 Cal.4th 413, the Supreme Court held that a defendant may stipulate
to an element of his offense, such as ex-felon status when charged with a section 12021,
subdivision (a)(1) without being given his Boykin/Tahl rights. The Court cleared up aconflict in
some of their own cases, namely People v. Adams (1993) 6 Cal.4th 570, and People v. Hall (1980)
28 Cal.3d 143. The High Court followed its latest expression in Adams, holding that "a defendant
validly may stipulate to one or more, but not all, of the evidentiary facts necessary to a
conviction of an offense or an enhancement™ without first having received such advisements.

The Court expressly overruled contrary expressions in People v. Hall, supra, and People v.
Robertson (1992) 11 Cal.App.4th 835 and People v. Turner (1983) 145 Cal.App.3d 658.

People v. Harris (1992) 8 Cal.App.4th 104, 108-109, defendant who admits the priorsin the guilt
phase, those admissions can be considered in the bifurcated trial on the priorsto determine the
priorsvalidity. Therefore, even if the documents presented are insufficient, then it appears that
the admissions may be sufficient to find the priorstrue. Query: That isunlessasimilar ruleto the
corpus cop-out rule applies wherein the prosecution must prove a prima facia case first before the
admission/confession would comeit.

People v. Cortez (1999) 73 Cal.App.4th 276, the Second Appellate District, Division 3 held that,
even though appellant admitted a prior conviction for section 12034, subdivision (c), (discharge
of afirearm from amotor vehicle at another person), the prior is not a strike unless the
prosecution proves that the defendant either personally used a weapon within the meaning of
section 667, subdivision (c)(8) or a dangerous weapon within the meaning of section 667,
subdivision (c)(23). Thefacts of the predicate offense were not shown; therefore, the court can
only presume the predicate offense was for the least adjudicated elements. (See People v.
Rodriguez (1998) 17 Cal.3d 253, 262.) Given the fact that the defendant could have committed
the offense as an accomplice who did not use aweapon, there is insufficient evidence that the
offenseisastrike. Thiscaseiswonderful from the standpoint that it reiterates what Rodriguez
says, in adifferent context, and it is contrato People v. Guerrero (1993) 19 Cal.App.4th 401,
which held that a guilty pleais conclusive of the fact that the defendant admitted every element
of the charged crime, which includes the personal use.

People v. Tenner (1993) 6 Cal.4th 559 566 held that 3 elements must be proven beyond a
reasonable doubt to prove a section1192.7, subdivision (c) serious felony enhancement: (1) the
conduct in the current case constitutes a serious felony, (2) the fact of aprior conviction, and (3)
an offense underlying the prior constitutes a serious felony. (See also People v. Shirley (1993) 18
Cal.App.4th 40, 44.)




People v. Myers (1993) 5 Cal.4th 1193, 1195, the Supreme Court held that when the prior
conviction is not on its face a serious felony within the meaning of section 1192.7, the question of
whether the conduct underlying the prior meets the definition is afactual question, and you look
to the entire “record of conviction.”

People v. Milosavljevic (1997) 52 Cal.App.4th 811 prior assault conviction justifies sentencing
enhancement on current case even though the original sentence on the prior stayed the term for
assault enhancement. (See People v. Shirley (1993) 18 Cal.App.4th 40 [the court struck not
merely stayed the GBI asthey did in Milosavljevic.) For purposes of aprior conviction statute, a
defendant suffers such a conviction when he pleads guilty. (1d., a pp. 45-47.)

People v. Rodriguez (1998) 17 Cal.4th 253 the Supreme Court held that when the record only
reflects that an assault with a deadly weapon has been committed, and there is no other evidence
that the defendant personally inflicted great bodily injury on a person other than an accomplice,
or that appellant did not use afirearm, the evidence is insufficient to establish that he committed a
serious prior felony within the meaning of section 1192.7, subdivision (c). A defendant may
commit the assault with force likely to cause great bodily injury, without actually causing great
bodily injury or using adeadly weapon. Therefore, asin this case, wherein the only evidence the
prosecution presented was the abstract of judgment, and no other document established
appellant’ s actual conduct (see People v. Guerrero (1988) 44 Cal.3d 343, 355-356 [the prosecution
can prove the allegation by going beyond the least adjudicated elements test and using the entire
record to prove the defendant had in fact committed great bodily injury]), the prosecution did not
establish the requisite conduct on the part of appellant, and as aresult, the prior was insufficient
as amatter of law.

People v. Williams (1996) 50 Cal.App.4th 1405, the Fifth Appellate District, held that there was
insufficient evidence of the prior for section 245, subdivision (b) [now 245(c)] assault on an
officer as the evidence did not show that a deadly weapon was used in the 1983 assault. Section
1192.7, subdivision (11) indicates that for the assault to be a serious felony, it must be with a
deadly weapon and not merely by means likely to produce GBI. Given the fact that no evidence
of great bodily injury was submitted, the evidence was not substantial such that a reasonable trier
of fact could find the defendant guilty beyond a reasonable doubt. (People v. Johnson (1980) 26
Cal.3d 557 578; People v. Jones (1990) 51 Cal.3d 294, 314.) Additionally, the Court of Appea
held that the fingerprint card which is part of the record said ADW onit. The Court of Appeal
indicated that the Department of Corrections fingerprint card is not part of the record of
conviction therefore it will not support the enhancement.

People v. Purata (1996) 42 Cal.App.4th 489, Second District, Division 4, found that the “least
adjudicated elements” test is used to determine whether an out of state prior is one which
qualifiesas aserious felony and a strikein California. However, asin People v. Myers (1993) 5
Cal.4th 1193, 1195, the court can look beyond the least adjudicated elements test and consider
the evidence found within the entire record of the foreign conviction, if not precluded by the rules
of evidence or other statutory limitations.
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People v. Woodell (1998) 17 Cal.4th 448. The High Court held that the appellate court opinion
which, affirms aconviction, is part of the record of conviction and may be considered in
determining whether that conviction was for a serious felony within the meaning of Penal Code
section 667. The Supreme Court concluded that there was no valid reason to limit the record of
conviction to the trial court proceedings. The High Court stated that noticing an appellate
opinion for the limited purpose of proving the existence of the conviction does not require
consideration of the facts beyond those necessarily adjudicated in the prior proceeding. The
Supreme Court also gave short shrift to appellant’ s argument that the statementsin the opinion
were in large part hearsay, and therefore inadmissible. The High court held that the Court of
Appeal opinion can be considered for a nonhearsay purpose to establish the basis for the
conviction, and may also be admitted within the meaning of Evidence Code section 1280, as an
official record. The enhancement must be proven beyond a reasonable doubt.

People v. Houck (1998) 66 Cal.App.4th 350, the Fourth District, Division 1, held that a
preliminary hearing transcript cannot be used to prove that the prior conviction was a serious
felony, when the conviction resulted from atrial and not a pleafollowing the preliminary hearing.
The Court of Appeal finds that the preliminary hearing transcript is not part of the “record of
conviction” (see People v. Woodell (1998) 17 Cal.4th 448j, 454, People v. Reed (1996) 13 Cd .4th
217, 223), even though the “entire record” may be used to determineif the prior qualifiesasa
serious felony. (See People v. Myers (1993) 5 Cdl.4th 1193, 1195.) People v. Bartow (1996) 46
Cal.App.4th 1573, has taken the opposite position and held that the preliminary hearing transcript
ispart of the record of conviction. Reed, supra, stated, within the context of a plea, that the
preliminary hearing transcript was part of the record of conviction when determining if an assault
with adeadly weapon was a serious felony prior. However, when there was atrial on the aleged
charges, the jury finding isthe reliable evidence the trier of fact must consider in determining if
the prior isa serious felony and not the preliminary hearing transcript. Thisisthe application of
the “reliable reflection” test from Reed. But retrial is not barred pursuant to Monge v. California
(1998) 524 U.S. _ [141 L.Ed.2d 615, 118 S.Ct. _].

People v. Jones (1988) 203 Cal.App.3d 456, 460; People v. Williams (1990) 222 Cal .App.3d 911,
915, the prosecution has the burden of proving each element of an enhancement beyond a
reasonable doubt.

People v. Jones (1995) 37 Ca.App.4th 1312, the First Appellate District, Division 3 held that a
true findings as to prior convictions cannot be based on waiver forms for prior charges. (See also
Inre Moss (1985) 175 Cal.App.3d 913.)

People v. Castello (1998) 65 Cal.App.4th 1242, Fourth Appellate District, Division 1, held that a
defendant suffersaprior conviction at the time he or she isfound guilty by thetrier of act, or
pleadsto a given charge. (See People v. Rosbury (1997) 15 Cal.4th 206, 210; see also People v.
Rhoads (1990) 221 Cal.App.3d 56, 60.) The Court of Appeal found that it was irrelevant that the
Florida court, where the convictions occurred, had yet to determine when a conviction actually
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became a prior offense, as we are guided by the interpretation of conviction under Californiaand
not Floridalaw. Remember, a prior conviction qualifies asa prior only when the conviction for
that offense was entered before the commission of the new offense. (See People v. Baderas
(1985) 41 Cal.3d 144; People v. Malone (1988) 47 Cal.3d 1; People v. Rojas (1988) 206
Ca.App.3d 795.)

People v. Jones (1999) 75 Cal.App.4th 616, the Second Appellate District, Division 4, held that
the evidence was insufficient to find that appellant committed a serious felony within the
meaning of the Three Strikes law, based on a plea of guilty to federal bank robbery, as the
robbery can be committed in more than one way, some of which would not qualify as a strike.
The federal bank robbery statute can be violated in two distinct ways:. (1) felony taking by force
or fear, and (2) entering with the intent to commit afelony or larceny therein. Defendant had
pled to the bank robbery and the prosecution argued that the plea constituted an admission to
each element of the offense. This argument was essentially adopted in People v. Guerrero (1993)
19 Cal.App.4th 401. This court finds that People v. Rodriguez (1998) 17 Cal.4th 253, 261-262
implicitly disapproved Guerrero, in that Rodriguez held that when the defendant plead to an
assault, which can be committed in two different ways, and the record of conviction (see People
v. Woodell) (1998) 17 Cal.4th 448), did not specifically prove either of the two distinct manners
in which the statute could be violated, held that the prior was not sufficiently proven as a matter
of law. This court follows the rationale of People v. Cortez (1999) 73 Cal.App.4th 276, that the
above cited Guerrero opinion was implicitly rejected by the Supreme Court in Rodriquez.
Remand for aretrial on the prior is not precluded by double jeopardy principle pursuant to
People v. Monge (1997) 16 Cal.4th 826; Monge v. California (1998) 524 U.S. 721. | am not going
to predict the shelf life of this case, since asimilar ruling by the Fourth Appellate District in
People v. Mitchell, formerly at, (1999) 68 Cal.App.4th 1489, was depublished.

U.S. v. Coleman (2000) (9th Cir) _ F3 _, reported on April 4, 2000, in 00 Daily Journal D.A.R.
3505, the facts showed that the defendant was a co-conspirator for an unarmed bank robbery, but
there were no facts establishing that the defendant knew that the co-conspirators would use a
weapon in the bank robbery. The defendant was the driver of the car and helped plan the event,
but no mention of gunswas discussed. Therefore, the failure to show that the defendant
knowingly aided and abetted the co-conspiratorsin an armed bank robbery, precludes the finding
for armed bank robbery, and the defendant can only be convicted of bank robbery. The
government did not show that the defendant knew that the principals had and intended to usea
dangerous weapon during the robbery or that he intended to aid in that endeavor.

People v. Martinez (2000) 22 Cal.4th 106, the California Supreme Court held that uncertified
computer printouts of afelon's criminal history are admissible as evidence under the official
records exception to the hearsay rule within the meaning of Evidence Code section 1280. The
prosecution is able to use the CLETS (California Law Enforcement Telecommunications System)
documentsto fill in for the uncertified records IF all three elements of Evidence Code section
1280 are satisfied. The Supreme Court overruled the opinion to the contrary in People v.
Matthews (1991) 229 Cal.App.3d 930.
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People v. Blackburn (1999) 72 Cal.App.4th 1520, the Fourth Appellate District, Division 2, held
that, aprior conviction for aviolation of section 246, shooting into an occupied motor vehicle, is
not in and of itself astrike; however, it can become one if the facts of the record of conviction,
here the preliminary hearing testimony, established that the defendant personally used a weapon
in the course of that offense. In this case, the facts clearly established the use. Furthermore, the
Court of Appeal found it irrelevant that the use enhancement was stricken as part of aplea
bargain; they found that if the facts establish that the defendant personally used the weapon, it
will count as a strike in any subsequent prosecution, and that the striking of the use enhancement
merely bared the imposition of time on the current offense, and not that it could not be used in
the future to establish astrike. In order to avoid thisresult, | would try and work out a negotiated
disposition, that is on the record, that establishing that if the use is stricken, it cannot be used for
any purpose in any subsequent prosecution; if that deal cannot be forged, then the defendant
must be told that any facts showing his personal use, can be used against himin afuture
prosecution to make this conviction a strike.

People v. Dennis (1998) 17 Cal.4th 468, the Supreme Court held that a section 12022.9 isan
enhancement and not alesser include or related offense to fetal murder. Enhancementslike
special circumstances are not substantive crimes but an additional term of confinement. Plus, a
statute with only one term of additional punishment is characteristic of an enhancement.

People v Gamble (1996) 48 Ca.App.4th 76, the Second Appellate District, Division 1 held that
for aprior prison term from another jurisdiction to apply (see 8 667.5, subd. (g)) the record must
establish that the defendant must have served at least 1 year in state prison. The court will not
infer that defendant served at least one year given no other statement in the record. Most prison
priors apply if defendant did 1 day in state prison but, subd. (g) added the 1 year term; therefore,
since the prosecution did not prove it the enhancement. was struck. People v. Maki (1984) 161
Cal.App.3d 697, 700 indicated that felony convictions are not the same as prior prison terms; a
defendant must serve a separate prison term. (People v. James (1978) 88 Cal.App.3d 150, 161,
see also People v. Jones (1988) 203 Cal.App.3d 456, 459; People v. Tenner (1993) 6 Cal.4th 559
[4 elementsto § 667.5, subd. (b): (1) defendant convicted of afelony (2) imprisoned; (3)
completed term; and (4) did not remain free for 5 yrs. Case discusses sufficiency of evidence for
prong 3.

People v. Mendoza (1986) 183 Cal.App.3d 390, 400-401, it has long been the rule in California
that in the absence of countervailing evidence, that identity of person may be presumed or
inferred from the identity of name. (People v. Brucker (1983) 148 Cal.App.3d 230, 242.) Plus
there must be an objection and it may not be raised for the first time on appeal .

STATUS ENHANCEMENTS:

People v. Medina (1988) 206 Cal.App.3d 986 there is no application of brought and tried together
asto the application of 667, subdivision (a) and 667.5, subdivision (b) when in onetrial defendant
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is convicted of two felony offenses one being used as the section 667, section (a) and the other
the section 667.5, subdivision (b) as the statutes serve two different purposes. Thereisno section
654 violation per Medina

People v. Ruiz (1996) 44 Cal.App.4th 1653, the Fifth Appellate District follows Medina, supra
regarding the imposition of a section 667.5, subdivision (b) and a section 667, subdivision (a),
when in onetrial the defendant is convicted of multiple offenses that run concurrently. The
Court of Appeal held that both can be imposed as there is no brought and tried separately
requirement in section 667.5, subdivision (b).

People v. Jones (1993) 5 Cal.4th 1150, the Supreme Court held that only the greater of a section
667, subdivision (a) and 667.5, subdivision (b) enhancement can be imposed when the
enhancements become applicable through the same offense.

People v Gamble (1996) 48 Cal.App.4th 76, the Second Appellate District, Division 1 held that
for aprior prison term from another jurisdiction to apply (see 8 667.5, subd. (g)) the record must
establish that the defendant must have served at least 1 year in state prison. The court will not
infer that defendant served at least one year given no other statement in the record. Most prison
priors apply if defendant did 1 day in state prison but, subd. (g) added the 1 year term; therefore,
since the prosecution did not prove it the enhancement. was struck. People v. Maki (1984) 161
Cal.App.3d 697, 700 indicated that felony convictions are not the same as prior prison terms; a
defendant must serve a separate prison term. (People v. James (1978) 88 Cal.App.3d 150, 161,
see also People v. Jones (1988) 203 Cal.App.3d 456, 459; People v. Tenner (1993) 6 Cal.4th 559
[4 elementsto § 667.5, subd. (b): (1) defendant convicted of afelony (2) imprisoned; (3)
completed term; and (4) did not remain freefor 5 yrs.

People v. Gokey (1998) 62 Cal.App.4th 932, the First Appellate District, Division 3 held that a
court can impose enhancements for both status offenses, sections 11370.2 and 667.5, subdivision
(b) based on the same offense as the provisions of section 654 do not apply and the wording of
section 11370.2 itself. (See aso People v. Powell (1991) 230 Cal.App.3d 438, 441-442.)

People v. Jones (1998) 63 Cal.App.4th 744, the Second Appellate District, Division 4, held that
the trial court erred when it imposed a separate enhancement for prior convictionsinvolving
concurrent crimes. Court found that the defendant had prior convictions and impose one
enhancement for each of them for which he served a concurrent prison term. The Court of
Appeal sayswrong, thisisonly one separate prison term for 667.5, subdivision (b) purposes.

People v. Gatson (1998) 60 Cal.App.4th 1020, the Second Appellate District, Division 5, held that
acourt can not stay a prior prison term enhancement, but it can strikeit; if the court takes that
option, in doing so, it must state its mitigating reasons on the record if it cannot then it must be
imposed.

People v. Aubrey (1998) 65 Cal.App.4th 279, the Fourth Appellate District, Division 3, held that
when the trial court makes the ruling that it will exercise its discretion under Romero and strike
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appellant's only serious felony strike within the meaning of section 667, subdivisions (b)-(i), for
this "two strike" defendant, said ruling made him eligible for probation, even though he was
subject to the provisions of section 667, subdivision (a) (i.e. the five year prior for the prior
serious felony). This Court of Appeal declined to follow People v. Winslow (1995) 40
Cal.App.4th 680, which held that when a defendant is subject to the five year prior within the
meaning of section 667, subdivision (a)(1), he was not ligible for probation, as the five year prior
must be imposed. Here, this Court of Appeal found that Winslow's analysis was erroneously
premised on the proposition that section 1385, subdivision (b)'s prohibition against striking a
prior necessarily includes prohibition against a stay of the enhancement which would occur
incident to the grant of probation. The court found, based on People v. Vergara (1991) 230
Cal.App.3d 1564, 1568, that there is afundamental difference between striking and staying an
enhancement. Asaresult, the legislature by itslanguage in other statutes knows how to prevent
the granting of probation, but they did not use that or similar language when it enacted section
667, subdivision (a)(1), and as aresult, probation is not precluded within the context of this case.

FIREARM ENHANCEMENT ISSUES:

People v. Austin (1985) 165 Cal.App.3d 547, 550-552 defendant's prior was an attempted
exhibition of afirearm in the presence of a police officer (8 417, subd. (b)). The court found that
the offense is not a serious felony even though the crime was afelony and involved a firearm.
First the prior must be a crime listed in section 1192.7 of which asection 417 or even section
246.3 does not fall within. The catch-all within subdivision (c)(8) (use of aweapon) does not
apply and that the use is an enhancement not the offense itself.

People v. Piper (1986) 42 Cal.3d 471 shooting into an inhabited vehicle (8 246), even though it is
not listed in section 1192.7, isa serious felony asit involved the intentional personal use of a
weapon and is not exempt from subdivisions (c)(23) and (c)(8) of section 1192.7.

People v. Rodola (1998) 66 Cal.App.4th 1505, the Second District, Division 4, held that a
conviction for grand theft of afirearm came within the provisions of section 1192.7, subdivision
(c)(26), asthe offense “involved” afirearm. Therefore, the offense constitutes a serious felony
and astrike. The court found that based on the legislative history of section 1192.7, that the
Legidature intended that theft of afirearm be included within the meaning of the serious felony
statute.

People v. Thomas (1992) 4 Cal.4th 206, the Supreme Court held that atrial court cannot strike a
section 12022.5 enhancement under section 1385.

People v. Cruz (1978) 83 Cal.App.3d 308, 333 [pros failed to show the defendant's possession of
firearm was not merely incidenta to the primary objective for handling the firearm; also People v.
Kane 1985) 165 Cal.App.3d 480, 488; but possibly contra People v. Ratcliff (1990) 223
Cal.App.3d 1401. Argue that thereisno evidence that appellant's possession of the gun before or
after or for a purpose other than perpetrating the given event; the section 12021 offense must be
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stayed.

People v. Goodwin (1996) 47 Cal.App.4th 680, the Second Appellate District, Division 7 held that
based on rationale of People v. Reid (1982) 133 Cal.App.3d 354, 367 [metal toy pistol was not
inherently dangerous itself and therefore not a dangerous or deadly weapon as a matter of law].
Since there was no evidence that the starter pistol was used as or contemplated to be used as a
bludgeon (People v. Hood (1958) 160 Cal.App.2d 121, 122; see aso People v. Graham (1969) 71
Cal.2d 303, 327-328) there was no substantial evidence to justify the enhancement within section
12022, subdivision (b).

People v. Ward (1948) 84 Cal.App.2d 357, 360 atoy gun does not have to loaded or operative for
there to be 212022, subdivision (b) violation. And atoy gun can be adangerous or deadly

weapon.

People v. Davis (1995) 41 Cal.App.4th 367 indicated that the personal use enhancement of
12022.5, subdivision (a) and the GBI enhancement within section 12022.5, subdivision (b)(1)
[shooting into an occupied vehicle causing GBI] can both be imposed.

People v Granado (1996) 49 Cal.App.4th 317 defendant's failure to point the weapon at the victim
or make athreat of harm with it does not warrant an exception to section 12022.5, subdivision
(b). However see People v. Jacobs (1987) 193 Cal.App.3d 375 which indicates that the display of
the gun established that it was fired or that the display was coupled with athreat of harm. See
also People v. James (1989) 208 Cal.App.3d 1155, 1163 wherein the court finds that the second
victim did not see the gun nor hear athreat only the first victim, therefore, there should be no use
asto the second victim. Granado, suprais again contra citing People v. Fierro (1991) 1 Cd.4th
173, 225-227.; see also People v. Berry (1993) 17 Cal.App.4th 332, 335-339 [use encompasses a
situation where the defendant is armed an uses his firearm in furtherance of a series of related
offenses that culminatesin afatal or near fatal shooting even though the d does not personally
fire the actually shot. The enhancement can be imposed upon a person who personally uses a
firearm while aiding and abetting the underlying felony.])

People v Tameka C. (2000) 22 Cal.4th 190, the California Supreme Court held that a single shot
from afirearm, which harms more than 1 victim, can subject the defendant to multiple section
12022.5 enhancements even though one or more of the persons assaulted were unintended
victims, even if they were not know to exist at the time of the shot. The court relied on People v.
King (1993) 5 Cal.4th 59 to justify itsruling. InKing, this court said that when a defendant uses a
firearm in asingle, indivisible transaction that resultsin injury to multiple victims, more than one
enhancement within the meaning of section 12022.5 can be imposed.

People v. Herrera (1998) 67 Cal.App.4th 987 the court has no discretion to strike a section
12022.5 enhancement with section 1385 following the repeal of section 1170.1, subdivision (h).
The legislature did not intend to reinvest the court with the power to strike agun use
enhancement.
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People v. Ledesma (1997) 16 Cal.4th 90, the California Supreme Court held that an enhancement
within the meaning of section 12022.5, subdivision (d) providesthat if the offenseisan ADW
the additional term may be imposed. However, the majority of the court found that the term
"may"is actually "must" and the additional enhancement "must" be added.

People v Myers (1997) 59 Cal.App.4th 1523, the defendant was convicted of 1st degree murder
and 1st degree attempted premeditated murder for shooting from avehicle. Thejury also found
the enhancement for section 12022.55, true. The Court of Appeal refused to apply section 654 to
the enhancement even though the use of the gun was for the same act and intent as the murder
and attempted murder itself. The Court of Appeal acknowledged that the supreme court has not
ruled on this enhancement issue and the application of section 654 and noted the split of
authority in the Court of Appeal opinions. Theissueisthe dual use of the facts for both the
enhancement and the underlying crime. The same issue would arise with a section 12022.53
enhancement.

People v. Feix (2000) _ Cal.4th _, reported on March 31, 2000, in 00 Daily Journal D.A.R. 3321,
2000 Cal. Lexis 2062, the California Supreme Court held that when imposing a sentence
enhancement for the use of aweapon under section 12022.5, and the enhancement attaches to
one count of first degree murder and to another count of premeditated first degree murder, the
court must impose both enhancements full term, and not 1/3 the middle term. The court
reasoned that both counts are indeterminate life terms and not subject to the determinate
sentencing scheme within the meaning of section 1170.1. The Court of Appeal concluded also
concluded that the trial court should impose the use enhancement at 1/3 the middle term for
“violent” determinate term crimes, and not impose them at all when they attach to “nonviolent”
determinate term crimes.

People v. Eck (1999) 76 Cal.App.4th 759, the Second Appellate District, Division 7, held that the
trial court erred by imposing a great bodily injury enhancement within the meaning of section
12022.7 and a section 12022.55 enhancement for causing GBI when shooting from a motor
vehicle. The Court of Appeal found that section 1170.1, subdivision (g) indicates that when two
or more enhancements may be imposed for infliction of great bodily injury in the commission of
asingle offense, only the greatest of those enhancements should be imposed. (See also, People
V. Myers (1997) 59 Cal .App.4th 1523, 1528; People v. Dominguez (1992) 4 Ca.App.4th 516, 518;
Inre Sergio R. (1991) 228 Cal.App.3d 588, 594.) Here the court said you cannot impose the
section 12022.7 enhancement when the section 12022.55 enhancement is imposed.

WAIVER ISSUES:

People v. Scott (1994) 9 Cal.4th 331 356-358 the California Supreme Court held that the failure to
object to the court's failing to state reasons for the record will be waived on appeal. However, the
court must give atentative ruling before argument on the issue. (Id., a p. 356.) The concurring

opinion by Justice Arabian indicates that the lack of objection would not always insulate the error
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if fundamental principles of policy and constitutional guarantees apply. (People v. Welch (1993) 5
Cal.4th 228, 240-241.)When lower court's sentence is unauthorized it is beyond that court's
jurisdiction and may be raised on appeal even if no objection wasraised in the trial court; the
issue isnot waived for lack of objection. (People v. Neal (1993) 19 Cal.App.4th 1114 1120;

People v. Kim (1995) 33 Cal.App.4th 462 fn. 3; People v. Scott, supra, 9 Cal.4th at p. 354.)

People v. Tillman (2000) 22 Cal.4th 300, the California Supreme Court held that what is good for
the goose is good for the gander, or People v. Scott (1994) 9 Cal.4th 331 appliesto the
prosecution as well as the defendant. Here, the prosecutor failed to object when the court failed
to impose arestitution fine under either sections 1202.4 or 1202.45. The court can refrain from
imposing the fines if a statement is made on the record as to itsrationale for doing so. Where the
court did not impose the fines, or make any statement of reason, but the prosecution does not
bring thisto the court's attention, they cannot rai se the matter for the first time on appeal .

People v. Mendez (1999) 19 Cal.4th 1084, 1100, the California Supreme Court held that, unless

there is an objection, on the record as to the amount of credit coming to the defendant, they are
waived on appeal per section 1237.1. Thisisnot to say that an application cannot be made back
in thetria court for those credits.

People v. Zuniga (1996) 46 Cal.App.4th 81 finds that there is no requirement for the trial court to
give atentative ruling so that counsel has aright to object before the actual sentence especialy as
in this probation violation case. BUT, see People v. Superior Court (Dorsey) (1996) 50
Cal.App.4th 1216, 1223-1224 for a contrary result.

People v. Superior Court (Dorsey) (1996) 50 Cal.App.4th 1216, 1223-1224, where the parties
were not appraised of the court's ruling before it is given thereis no waiver per Scott, supra. Here,
the prosecution was not given a meaningful opportunity to object.

People v. Erdelen (1996) 46 Cal.App.4th 86 defendant's failure to object to court's statement of
reasons waives any challenge pursuant to Scott, supra.

People v. Soto (1997) 56 Ca.App.4th 196, the First Appellate District, Division 3, held that the
objection to the sentencing at the time of the hearing cannot be boilerplate and must be specific
(specifically articulated) or it iswaived per Scott, supra.

People v. Mustafaa (1994) 22 Cal.App.4th 1305 the Fourth Appellate District, Division One held
that a defendant waives review of error, such as a sentencing court's reasons or asserted lack of
reasons for imposing an upper or consecutive term, by failing to object at the time of sentencing.
However, fashioning a sentence in a manner unauthorized by law exceeds the jurisdiction of the
court and may be subject to later review even though no objection was made in the tria court.
(People v. Neal (1993) 19 Cal.App.4th 1114.)

People v. Gardineer (2000) _ Cal.App.4th _, reported in March 22, 2000, in 00 Daily Journal
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D.A.R. 3015, the Third Appellate District held, pursuant to People v. Welch (1993) 5 Cal.4th 228,
234-235, People v. Tillman (2000) 22 Cal.4th 300, and People v. Woods (1999) 21 Cal.App.4th
668, 678, fn. 5, appellant must object to a condition of probation in the trial court, or the issue
cannot be raised on appeal. The Court of Appeal also rejected appellant's contention that the
imposition of the condition was an unauthorized sentence, and therefore could not be raised for
thefirst time on appeal.

People v. Hester (2000) 22 Cal.4th 290, the California Supreme Court held, 4-3, that when a
defendant agreesto a prison term or pleabargain, here 4 years, and one of the counts was run
concurrently rather than properly stayed under section 654, he abandons his section 654 double
punishment issue. The dissent indicates that CRC, Rule 412(b) isinapplicable here asthe
defendant is not trying to reduce his sentence, and a violation of section 654 is an unauthorized
sentence that can be corrected at any time even when there is no objection in the trial court. (See
People v. Scott (1994) 9 Cal.4th 331, 354, fn. 17; People v. Perez (1979) 23 Cal.3d 545, 549-550.)

MITIGATION/AGGRAVATION

People v. Simpson (1979) 90 Ca.App.3d 919, 926-928 appellant's drug addiction could be utilized
asafactor in mitigation. Also alcohol addiction.

Robinson v. Cdlifornia (1962) 370 U.S. 660 666-667 fn. 8 [8 L.Ed2 758 763] narcotic addictionis
considered an illness.

People v. Peterson (1973) 9 Cal.3d 717, 727, ajudge may consider other criminal conduct even if
uncharged if there is some substantial basis for believing that such information isreliable asthe
criminal justice system must have some concern for the probable accuracy of the information it
inputs into the process.

People v. Myers (1983) 148 Cal.App.3d 699, it can be argued that the court erred by merely
balancing the number of aggravating factors against those of mitigation and not weighing those
factors according to their relative importance acted to blind itself and abused its discretion in the
sentencing process. The court should use a qualitative rather than a quantitative approach to
weighing the aggravated v. the mitigated factors.

People v. Oberreuter (1988) 204 Cal.App.3d 884 the Fourth Appellate District, Division One held
that sentencing courts have wide discretion in weighing aggravating and mitigating factors. (See
People v. Evans (1983) 141 Ca.App.3d 1019, 1022; People v. Giminez (1975) 14 Cal.3d 68, 72;
People v. Covino (1980) 100 Cal. App.3d 660, 670-671.) An appellate court must affirm the
sentencing court's decision unless there is a clear showing the sentence was arbitrary or irrational .
(People v. Hubbel (1980) 108 Cal.App.3d 253, 260.) The sentencing court's reliance on one
impermissible factor in aggravation was harmless error because other aggravating factors were
present and it was not reasonably probable aresult more favorable to the defendant would have
occurred had the sentencing court not relied on the impermissible factor.
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People v. Tatlis (1991) 230 Cal.App.3d 1266, 1274 in making sentencing decisionsthe trial court
must consider all of the relevant factors both aggravating and mitigating, including those factors
of anindividual (personal) nature of the defendant. (People v. Dent 1995) 38 Cal.App.4th 1726,
1731).

People v. Rodriquez (1993) 21 Cal.App.4th 232, 241 the Court of Appeal held that the middie
term of 4 yearsisto be imposed unless circumstances in aggravation or mitigation warrant the
upper or lower term. The upper term for an enhancement may be imposed only when there are
circumtances in aggravation. (8 428, subd. (b); People v. Leung (1992) 5 Cal.App.4th 482, 504.) A
fact isaggravating if it makes the defendant's conduct distinctively worse than it would have
otherwise been.

People v. Hall (1994) 8 Cal.4th 950; The court may look to any mitigating facts which are
unrelated to the use of the firearm in connection with the attempted robbery. Disapproves CRC,
Rule 428 and the facts need not be limited to the facts of the enhancement.

Linder v. U.S. (1925) 268 U.S. 5, 18; In re Foss (1974) 10 Cal.3d 910, 921 (heroin additionisa
disease subject to medical treatment) and as such constitutes a strong mitigating circumstance.
(See CRC, Rule 423(b)(2).)

People v. Hearn DEPUBL I SHED formerly cited at (1996) 51 Cal.App.4th 479, the Third
Appellate District held that pursuant to section 1170, subdivision (b) and CRC, Rule 420(c), the
court cannot use an enhancement as an aggravating factor. But asingle aggravating factor is
sufficient to warrant the upper term. (See also People v. Dreas (1984) 153 Cal.App.3d 623, 636;
People v. Clark (1990) 50 Cal.3d 583 638 fn. 38; People v. Vasquez (1996) 51 Ca.App.4th 1277.)

People v. Spencer (1996) 51 Ca.App.4th 1208, the First Appellate District, Division 4, held that
when the jury returned its verdict of voluntary manslaughter and attempted voluntary
manslaughter down from murder based on the defendant's imperfect self defense, the court erred
in using the victim vulnerability factor to give the high term asit isinconsistent with the juries
finding. Also, thiswasthe only factor used to justify the high term; therefore harmful error.

People v. Avalos (1984) 37 Cal.3d 316, 233, cannot use the same fact to both aggravate and to
impose the upper term.

People v. Castellano (1993) 140 Cal.App.3d 608, 614-615 only a single aggravating factor is
required to impose the upper term or the choice of a consecutive sentence. (People v. Coulter
(1989) 209 Ca.App.3d 506, 516.)

People v. Kelley (1997) 52 Cal.App.4th 568, the Fourth Appellate District, Division 3 held that
when two aggravating factors are used, one proper and one not, the proper factor can be used to
uphold the use of the enhancement and there is no prejudice in that an improper factor was used.
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(See People v Piceno (1987) 195 Cal.App.3d 1353, 1360.) Remand is necessary when the court
failsto consider relevant mitigating factors. (People v. Strunk (1995) 31 Cal.App.4th 265,
273-275.) But the objection must be made on the record or it iswaived within Scott. The court is
presumed to have considered all mitigating factors unless the record affirmatively showsto the
contrary. (People v. Superior Court (Du) 52 Ca.App.4th 822, 836.)

People v. Scott (1994) 9 Cal.4th 331, 350, the court must tie separate aggravating factors to each
of the sentencing choices in made, even within one count. (See also CRC, Rule 420 (e); see also
People v. Keeton (1992) 10 Ca.App.4th 1125, 1128-1132.)

People v. Castorena (1996) 51 Cal.App.4th 558, the Fourth Appellate District, Division 3 held that
where the facts excede those necessary to establish gross negligence, they can be used to impose
the aggravated term.

People v. Bradford (1995) 38 Cal.App.4th 1733, the Third Appellate District held that possession
of afirearm can be used as an aggravating factor if the possession is transactually related to the
marijuana cultivation. Defendant's shotguns were found in his cabin in a compound dedicated to
cultivating marijuana. Defendant knew the weapons were there. The record permits afair
inference defendant was present in the cabin with the weapons at some point during the
cultivation. The Court of Appeal saysthat is enough for the upper term on the armed
enhancement. (Cf. People v. Bland (1995) 10 Cal.4th 991, 995 re: possession of afirearm and
drugsin the same place even though not on the defendant at the time of the arrest or finding of
the drugs and weapon.)

JURISDICTIONAL ISSUES:

People v. Martinez (1998) 65 Ca.App.4th 1511, the Second Appellate District, Division 5, held
that the mandatory provisions for fines such as sections 1202.4 and 1202.45 are jurisdictiona and
must be imposed and it is an unauthorized sentence not to impose them; therefore, the issue can
be raised for the first time on appeal. Here, Justice Turner found that the drug program fee is not
jurisdictional, therefore not mandatory. Since the court shall determine if the defendant has the
ability to pay it istherefore not mandatory and as result not jurisdictional. But, the criminal
laboratory fee per Health & Safety Code section 11372.5, subdivision () is mandatory and
therefore jurisdictional and must be imposed. Penalty assessments must be imposed and all of
the fines and assessments must be stated on the abstract of judgment.

People v. Collins (1996) 45 Cal.App.4th 849, 864-865 held that where a court has subject matter
jurisdiction, a party who consents to action beyond the court's power may be estopped to
complain of the ensuing action in excess of jurisdiction.

People v. Welch (1995) 5 Cal.4th 228, 235 and People v. Scott (1994) 9 Cal.4th 331, 354 held that
where a sentence imposed upon a charge not founded upon a plea of guilty or no contest nor a
finding of guilt, is an unauthorized sentence and isin excess of jurisdiction, which is not waived
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by the defendant's failure to object in the trial court.; see aso People v. Tillman (2000) 22 Ca.4th
300.)

INCREASE IN SENTENCE ON REMAND

People v. Williams (1998) 61 Cal.App.4th 649, under the rulein N.C. v. Pearce (1969) 395 U.S.
711 adefendant's sentence generally cannot be increased after appeal. But if thereisno
contemporaneous objection then the problem is generally waived (see People v. Scott, supra, 9
Cal .4th at p. 353; United Statesv. Vonsteen (5" Cir. 1992) 950 F.2d 1086, 1089-1090; but the
Court of Appeal or Supreme Court can resolve the problem to avoid an IAC issue. (See aso,
People v. Marshall (1996) 13 Cal.4th 799, 831.) The Court of Appeal aso held that it could not
merely add a 5-year prior serious felony, even though it constituted an unlawful sentence sinceit
would violate the terms of the defendant’ s plea agreement. Under that scenario, the Court of
Appeal had to transfer the matter back to the trial court as the total sentence exceeded the terms
of the plea agreement, and it would have been unjust not to let thetrial court resentenced
appellant in an attempt to keep as close to the original sentence as reasonably practicable.

People v. Massengale (1970) 10 Cal.App.3d 689 the Second Appellate District, Division Four
held that when a court pronounces a sentence which is unauthorized by the Penal Code, that
sentence must be vacated and a proper sentence imposed whenever the mistake is appropriately
brought to the attention of the court. (In Re Sandal (1966) 64 Cal.2d 412; In Re Robinson (1956)
142 Cal.App. 2d 484, 486.) If atria court refuses to correct anillegal sentence, the People may
obtain relief in the appellate court by writ of mandate. (People v. Superior Court (1933) 135
Cal.App. 562; People v. Superior Court (1931) 116 Cal.App. 412. When the mistakeis
discovered while the defendant's appeal is pending, the appellate court should affirm the
conviction and remand the case for a proper sentence. (People v. Phillips (1946) 76 Cal.App.2d
515, 525.)

It isimportant to recognize that such a correction in judgment is not a penalty imposed upon
appellants because of their appeals. The rationale of People v. Henderson (1963) 60 Cal.2d 482,
forbidding increased punishment after areversal and second trial, does not apply. The correction
in the judgments here would be required whenever the mistake was discovered, regardless of
whether or not defendants had appeal ed.

People v. Coleman (1989) 48 Cal.3d 112, 166 the improper use of the same fact for imposition of
both upper term and consecutive term of another enhancement does not necessitate resentencing
if it is not reasonably probable that a more favorable sentence would have been imposed in the
absence of error. (See aso People v. Dixon (1993) 20 Cal.App.4th 1029.)

People v. Reiley (1987) 192 Cal.App.3d 1487, the First Appellate District, Division Five held that
the trial court must state its reasons for the imposition of consecutive enhancements within the
meaning of sections 12022 and 12022.7. Thetria court's meticul ous attention to explaining its
exercise of discretion and the lack of prior case law indicate that the trial court may have been
unaware that it had a separate and additional "sentencing choice" under section 1170.1,
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subdivision (e) (* now subdivision (g)). The Court of Appeal "cannot assume harmless error by
speculating on the probability the court will impose the same sentences on remand.” People v.
Huntherington (1984) 154 Ca.App.3d 1132, 1143.) Thetria court's omission requires aremand
for sentencing on the enhancements.

UNAUTHORIZED SENTENCES

People v. Serrato (1973) 9 Cal.3d 753 the California Supreme Court held that an unauthorized
sentence is subject to being set aside judicially and is no bar to the imposition of a proper
judgment thereafter, even though it is more severe than the original unauthorized
pronouncement.

People v. Fond (1999) 71 Cal.App.4th 127, the Second Appellate District, Division 6 held that
sentencing appellant under section 667.61 was cruel and unusual. The people did not appeal, but
argued, as part of the defendant's appeal, that the sentence was unauthorized. Court of Appeal
held no, it is authorized and the People cannot get in through the back door of defendant's appeal.

People v. Tran (2000) 78 Cal.App.4th 383, the First Appellate District, Division 2, held that a
waiver of custody credits within the meaning of section 2900.5, cannot be waived as a condition
of probation, asit is an unauthorized sentence, if the defendant objects to the imposition of such
acondition for aviolation of probation. Appellant's acceptance of a condition of probation does
not preclude him from challenging it on appeal. His objection at the time of sentence sufficesto
preserve the point for appeal. (See People v. Welch (1993) 5 Cal.4th 23-237.) Thisisavery good
case that distinguishes other types of waivers that have been upheld by the appellate courts.
Here, the Court of Appeal did not send it back to the trial court for any further determination on
the matter.

People v. Hester (2000) 22 Cal.4th 290, the California Supreme Court held, 4-3, that when a
defendant agreesto a prison term or pleabargain, here 4 years, and one of the counts was run
concurrently rather than properly stayed under section 654, he abandons his section 654 double
punishment issue. The dissent indicates that 412(b) isinapplicable here as the defendant is not
trying to reduce his sentence, and a violation of section 654 is an unauthorized sentence that can
be corrected at any time even when there is no objection in the trial court. (See People v. Scott
(1994) 9 Cal .4th 331, 354, fn. 17; People v. Perez (1979) 23 Cal.3d 545, 549-550.)

People v. Murillo (1995) 39 Cal.App.4th 1298, 1306; People v. Williams (1996) 49 Cal.App.4th
1632, 1635 the court's of appeal have consistently held that the trial court cannot stay or strike a5
year enhancement within the meaning of section 667, subdivision (a) after it isfound true. (See
also People v. Williams (1998) 61 Cal.App.4th 649, 653.)

People v. Welch (1995) 5 Cal.4th 228, 235; People v. Scott (1994) 9 Cal.4th 331, 354 indicate that
a sentence imposed upon a charge not founded upon a plea of guilty or no contest nor afinding
of guilt, isan unauthorized sentence and isin excess of jurisdiction, which is not waived by the
defendant's failure to object in thetrial court. (See also People v. Tillman (2000) 22 Cal.4th 300.)
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In Re Birdwell 11 (1996) 50 Cal.App.4th 926 the Second Appellate District, Division Six held that
"an appellate court may 'correct a sentence that is not authorized by law whenever the error
comes to the attention of the court." (In Re Harris (1993) 5 Cal .4th 813, 842.) An unauthorized
sentence is not subject to harmless error analysis. Nor doesiit ripen into a sentence authorized by
law with the passage of time. Imposition of an unauthorized sentenceis an act which isin excess
of the court's jurisdiction and may be subject of |ater review even after the affirmance of
judgment on direct appeal. (1d. at 838-840.) Thus, the general rule that an unexplained delay in
seeking relief may bar habeas corpus relief does not apply to bar the correction of an
unauthorized sentence.

People v. Reiley (1987) 192 Cal.App.3d 1487, the First Appellate District, Division Five held that
the trial court must state its reasons for the imposition of consecutive enhancements within the
meaning of sections 12022 and 12022.7. Thetria court's meticul ous attention to explaining its
exercise of discretion and the lack of prior case law indicate that the trial court may have been
unaware that it had a separate and additional "sentencing choice" under section 1170.1,
subdivision (e) (* now subdivision (g)). The Court of Appeal "cannot assume harmless error by
speculating on the probability the court will impose the same sentences on remand.” People v.
Huntherington (1984) 154 Cal.App.3d 1132, 1143.) Thetrial court's omission requires aremand
for sentencing on the enhancements.

SUPPLEMENTAL PROBATION REPORTS:

People v. Llamas (1998) 67 Cal.App.4th 35, a defendant must object to not being given a
supplemental probation report or the problem iswaived if the defendant isineligible for
probation. Pursuant to section 1203, subdivision (b)(4) a probation report may be waived if
written stipulation isfiled or by oral stipulation on the record for persons eligible for probation.
Given the fact that defendant was not eligible for probation as a second strike defendant, he
waived his claim for lack of a supplemental probation rpt.

People v. Begnaud (1991) 235 Cal.App.3d 1548, 1554-1555 if the defendant does not object to
using the old report or request a new one, then the issue is waived. (See a'so People v. Oseguera
(1993) 20 Cal.App.4th 290, 293-294.)

People v. Johnson (1999) 70 Cal.App.4th 1429, the Fourth Appellate District, Division 2, held,
consistent with its opinion in People v. Begnaud (1991) 235 Cal.App.3d 1548, if adefendant does
a sentencing and does not request a supplemental probation report the issue is waived.

Defendant argued that section 1203, subdivision (b)(4) was amended post Begnaud and cannot
now bewaived. This court indicated that said section isinapplicable.

People v. Mabley (1999) 72 Ca.App.4th 761, Fourth Appellate District, Division 1 held that the
defendant's statement in a probation report is not inadmissible hearsay pursuant to People v.
Monreal (1997) 52 Ca.App.4th 670, 674-680. The Court of Appeal, again relying on Monreal,
stated that the presentence report was a part of the record of conviction that the trier of fact could,
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at least in part, base it decision on whether the out of state prior qualified as a strike under section
1192.7. But keep in mind, People v. Reed (1996) 13 Cal.4th 217, 230-231 which says that the
probation report itself cannot come in but that the defendant's statement in the report can.

Van Velzer v. Superior Court (1984) 152 Cal.App.3d 742, 743-744 court should have updated
information that could cause it to reconsider whether the original sent is still appropriate.

CREDIT ISSUES:

People v. Thornburg (1998) 65 Cal.App.4th 1173, the Fourth District, Division 3, held that when a
defendant is brought back to thetrial court for a new sentencing hearing pursuant to Romero,
(e.g. thisisnot just [imited to Romero remands), the trial court must recal cul ate the custody
credits (actual time spent in custody) pursuant to 2900.5, subdivision (d), which includes the time
spent in jail pending re-sentencing. (People v. Chew (1985) 172 Cal.App.3d 45, 50.) Itisaso the
responsibility of thetrial court to calculate the appropriate number of conduct credits pursuant to
section 4019, and to amend the abstract of judgment. It isonly the CDC’sjob to determine
prison behavior and work credits. (Ibid.) Just remember, the trial court must be asked to
compute these credits prior to raising the issue in the Court of Appeal.

People v. Myers (1999) 69 Cal.App.4th 305, the Second District, Division 4, questioned the
rationale of Thornburg, supra, given the fact that a defendant stays in the constructive custody of
the Department of Correctionswhileinlocal custody for the sole purpose of hearing on a motion
to strike prior convictions. (People v. Bruner (1995) 9 Cal.4th 1178, 1183.) The Court of Appeal
found that if thetrial court deniesthe requested relief, resentencing is not necessary, and
therefore, it does not have to recalculate any of the credits. Nonetheless, this court concluded,
that since the parties stipulated to the number of credits that appellant was to be awarded, the
alleged error was waived on appeal.

People v. Mendez (1999) 19 Cal.4th 1084, 1100, the California Supreme Court held that, unless

there is an objection, on the record as to the amount of credit coming to the defendant, they are
waived on appeal per section 1237.1. Thisisnot to say that an application cannot be made back
in thetrial court for those credits.

People v. Burks (1998) 66 Cal.App.4th 236 this Court of Appeal holds that custody credits
waived after probation violation are not recaptured when probation violated again even though
there was not an advisement to this effect at the time of the prior pleato the violation. Thiscase
isin direct conflict with People v. Harris (1987) 195 Cal.App.3d 717 (which we should use) and
follows People v. Zuniga (1980) 108 Cal.App.3d 739, 743.)

People v. Tran (2000) _ Cal.App.4th _, reported on February 22, 2000, in 00 Daily Journdl
D.A.R. 1799, the First Appellate District, Division 2, held that awaiver of custody credits within
the meaning of section 2900.5, cannot be waived as a condition of probation, asitisan
unauthorized sentence, if the defendant objects to the imposition of such acondition for a
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violation of probation. Appellant's acceptance of a condition of probation does not preclude him
from challenging it on appeal. Hisobjection at the time of sentence sufficesto preserve the point
for appeal. (See People v. Welch (1993) 5 Cal.4th 23-237.) Thisisavery good case that
distinguishes other types of waivers that have been upheld by the appellate courts. Here, the
Court of Appeal struck the waiver, and did not send it back to the trial court for any further
determination on the matter.

People v. Ramos (1996) 50 Cal.App.4th 810, 817, the Court of Appeal held that a defendant
receives only 15% credit on the entire sentence even though some of the convictions are not for
violent crimes and they are imposed consecutively. Review the case for how the computation is
done. Therefore, it is 15 percent on the entire sentence even though all of the counts are not
serious or violent.

People v. Anderson (1999) 77 Cal.App.4th 1063, the Fourth Appellate District, Division 3 follows
Ramos, supra, indicating that section 2933.1 applies to the offender and not the offense.
Therefore, even if one crime would not come under 2933.1 if by itself, if coupled with another
crime that does, the whole sentence is subject to 2933.1.

In re Carr (1998) 65 Cal.App.4th 1525, the Second Appellate District, Division 5 held that for
15% limit to apply, the defendant must be sent to state prison and it is not applicableif the
defendant is placed on probation even with county jail as aterm and condition of probation. A
good statutory/legidlative history analysis by Justice Turner.

People v. Thomas (1999) 21 Cal.4th 1121, the Supreme Court held that a defendant who is
subject to alife term under the three-strikes law, is not limited to the 15% limitation on
presentence credits, when the underlying crime, would not in and of itself, subject appellant to a
life sentence. Thiscaserelied on therationale first set forth in People v. Henson (1997) 57
Cal.App.4th 1380, which made explicitly clear that the limitation on presentence creditsislimited
to the crime as originally charged, rather than the ultimate sentence that the defendant received.
The High Court concluded that a strike defendant is entitled to presentence credits under section
4019. However, the court holds open the question, in footnote 3, whether athree strike
defendants are entitled to presentence conduct credits when he solely has an indeterminate term,
and not the mixed determinate and indeterminate term as in this case.

People v. Zaragoza (2000) 77 Cal.App.4th 1032, the Second Appellate District, Division 5, held
that even though the court stayed imposition of sentence on an offense which falls within the
provisions of section 2933.1 and 667.5, subdivision (c), which limit the defendant's presentence
creditsto 15%, the defendant is limited to those limited number of credits given the fact that he
was "convicted" of the offense. It isirrelevant that the sentence was not imposed.

People v. Walkkein (1993) 14 Cal.App.4th 1401, 1411 one day of credit is given for each four-day
period of confinement if a defendant has substantially complied with all rules and regulations of
theingtitute. (See also People v. King (1992) 3 Ca.App.4th 882, 886-887.) No partia timeis
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given for blocks of time fewer than 4 days. (1d., at p. 885.)
FINESAND PENALTIES

People v. Thomas (1996) 42 Cal.App.4th 798 held that the imposition of afinefor cocaine saleis
improper as the statute does not provide for such asit doesin mere possession of the substance.
Section 11352 does not necessarily include aviolation of section 11350, therefore, the court had
no authority to impose the fine.

People v. Thompson (1998) 61 Cal.App.4th 1269, 1273-1276, the Court of Appeal held that an
increase in the penalty or the fine after aretrial isaviolation of the double jeopardy clause. (See
also People v. Harris (1990) 217 Cal.App.3d 1132 ,1136; see adso People v. Monge (1997) 16
Cal.4th 826, 843.) Fines should not be increased either. (See also People v Jones (1994) 24
Cal.App.4th 1780, 1783-1784 fn. 5.)

People v. Martinez (1998) 65 Cal.App.4th 1511, the Second Appellate District, Division 5, held
that the mandatory provisions for fines such as sections 1202.4 and 1202.45 are jurisdictional and
must be imposed and it is an unauthorized sentence not to impose them; therefore, the issue can
be raised for the first time on appeal. Here, Justice Turner found that the drug program fee is not
jurisdictional, therefore not mandatory. Since the court shall determine if the defendant has the
ability to pay it istherefore not mandatory and as result not jurisdictional. But, the criminal
laboratory fee per Health & Safety Code section 11372.5, subdivision () is mandatory and
therefore jurisdictional and must be imposed. Penalty assessments must be imposed and all of
the fines and assessments must be stated on the abstract of judgment.

People v. Tillman (2000) 22 Cal.4th 300, the California Supreme Court held that what is good for
the goose is good for the gander, or People v. Scott (1994) 9 Cal.4th 331 appliesto the
prosecution as well as the defendant. Scott, supra, held that if a proper objection is not made at
the time of sentencing to a sentencing choice, then it iswaived on appeal. Here, the prosecutor
failed to object when the court failed to impose arestitution fine under either sections 1202.4 or
1202.45. The court can refrain from imposing the fines if a statement is made on the record asto
itsrationale for doing so. Where the court did not impose the fines, or make any statement of
reason, but the prosecution does not bring thisto the court's attention, they cannot raise the
matter for the first time on appeal.

People v. Parker Review Granted (S074831) formerly at (1998) 67 Cal.App.4th 200,
modification 67 Cal.App.4th 1291a. The Supreme Court will decide whether a Court of Appeal
may decline to consider aclaim the trial court failed to impose a mandatory fine when the People
have not first sought correction in the trial court. The Court of Appeal had followed People v.
Martinez, supra, 65 Cal.App.4th 1511, regarding the restitution fine and penalty assessments
pursuant to sections 1464 and 1202.4, subdivision (a)(2) and Government Code section 76000,
subdivision (a). The Court of Appeal held that they can correct those matters on appeal, but
warned that in the future the prosecution must go to the trial court and have the matter cured
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there.

People v. Hannah (1999) 73 Cal.App.4th 270, the Second Appellate District, Division 5, held that
when imposition of sentence is suspended and the defendant is placed on probation, afine within
the meaning of section 1202.45 does not apply at thistime, and does not apply until some time
that the defendant is violated on probation and sent to state prison.

People v. Hanson (1999) Review Granted (S078689), formerly at 70 Cal.App.4th 1372, the
Second Appellate District, Division 5, held that on remand for resentencing after a partly
successful appeal, the court can increase a fine without violating double jeopardy principals.
Justice Turner distinguishes People v. Henderson (1963) 60 Cal.2d 482, indicating that it applies
only to offenses, but not fines. | believe afineisa part of the sentence, and Justice Turner's
mincing of wordsisadistinction without a difference.

People v. Duran (1998) 67 Cal.App.4th 267, the Second Appellate District, Division 5, held that
the defendant or prosecution can appeal an error in credits asit is an unauthorized sentence (see
People v Guillen (1994) 25 Cal.App.4th 756, 764) with the defendant doing it within the meaning
of People v. Acosta (1996) 48 Cal.App.4th 411, 420.

People v. Terrdl (1999) 69 Cal.App.4th 1246, 1256, the Second Appellate District , Division 4,
held that fines and penalty assessments under section 1464 {i.e. 10%} and Government Code
76000 {i.e. 7%}, are mandatory. See also People v. Ramsey (2000) _ Cal.App.4th _, reported on
April 3, 2000 in 00 Daily Journal D.A.R. 3373.)

CUSTODY TIME IN A REHABILITATION PROGRAM AND CRC

People v. Penoli (1996) 46 Cal.App.4th 298 the defendant can waive future credits for time served
in arehabilitation program, but found that a sentence must be individualized and struck down
such awaiver where the court said it was a standard condition of probation. (See also People v.
Ambrose (1992) 7 Ca.App.4th 1917, 1921-23 [a court can grant probation and impose a
rehabilitation program while taking awaiver of credits].)

People v. Torres (1997) 52 Cal.App.4th 771, the Fourth District, Division 1 held that a defendant
ordered into rehabilitation program is generally entitled to custody credits for time spent against
later prison commitment. (See 8 2900.5; People v. Sylvestry (1980) 112 Cal.App.3d Supp 1;
People v Mobley (1983) 139 Ca.App.3d 320.)

People v. Planavsky (1995) 40 Cal.App.4th 1300, the Fourth Appellate District, Division 3 held
that if adefendant does not request CRC (civil commitment) the court need not raiseit on its
own and the issue is waived on appeal.

People v. Abdullah (1992) 6 Cal.App.4th 1728, 1733-1734 work time credits are not given at
CRC. (See also People v. Eddy (1995) 32 Cal.App.4th 1098, 1108.)
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People v. Nubla (1999) 74 Cal.App.4th 719, no work time or conduct credits for CRC
commitment, but section 4019 credits given from the time of his exclusion from CRC for time
spent either at CRC or county jail. (See People v. Guzman (1995) 40 Cal.App.4th 691, 694-695.)

REGISTRATION ISNOT PUNISHMENT

People v. Castellanos (1999) 21 Cal.4th 785, the Supreme Court, in another fractionalized
opinion, held that sex offender registration is not a punishment and does not violate ex post facto
principles. However, 4 of the justices would could not sign off on the lead opinion, as Justice
Kennard writes, it misdescribes current United States Supreme Court jurisprudence, and would
cause mischief in future cases.

SCHOOL ZONE ENHANCEMENT

People v. Marzet (1997) 57 Cal.App.4th 329, enhancement for selling drugs within a school zone
appliesto aconspiracy conviction if the overt act is near school. (See generally People v. Todd
(1994) 30 Cd.App.4th 1724.)

People v. Townsend (1998) 62 Cal.App.4th 1390 the Court of Appeal held that a drug sale near
school during any time when the kids are present on campus, even if the campusis closed,
requires the sentence enhancement. The 1993 amendment is dealt with in this case which
indicates that the enhancement applies any time when minors are using the facility where the
offense occurred. The Court of Appeal stated that the facility does not have to be the campus as
itisthe 1000 ft provision that applies and that any other construction would be inconsistent with
the purpose of the statute which isto protect them from exposure to drug trafficking. The Court
of Appeal also stated that the statute is not vague.

People v. Atlas (1998) 64 Ca.App.4th 526, the Second Appellate District, Division 2 held that
section 1353.6 enhancement for sale near school does not require intent to sell within 1000 ft of
school property.

People v. Mdia (1999) 72 Cal.App.4th 1269, the Fourth Appellate District, Division 3, held that a
defendant fleeing from a car is guilty of possession of afirearm within aschool zone. Thereisa
dissent by Justice Crosby.

HARVEY WAIVER:

People v. Lamb (1999) 76 Cal.App.4th 664, the First Appellate District, Division 2, found that the
rule set forth in People v. Harvey (1979) 25 Cal.3d 754, that the court could not consider the facts
of dismissed counts, unless thereisawaiver, did not apply in this case do to the fact that
appellate pled to 3 counts of 288, subdivision (). Section 288.1 mandates areport on the
defendant's mental condition asit relates to suitability for probation. Asaresult, the defendant
could have no reasonabl e expectation regarding the dismissed charges. (See People v.

-23-



Bustamante (1992) 7 Cal.App.4th 722, 725-726; People v. Franco (1986) 181 Cal.App.3d 342,
349-350.) However, since the court mislead appellant in regard to the Harvey waivers, he was
permitted to withdraw his guilty plea as there was a substantial misadvisement about the
consequences of his plea. (People v. DeVaughn (1977) 18 Cal.3d 889, 896.)

SOME EXAMPLES SECTION 654 APPLICATION:

People v. Pearson (1986) 42 Cal.3d 351 361; see also People v. Adams (1975) 14 Cal.3d 629 636
[concurrent time could affect appellant's parole date].) A concurrent sentenceisimproper for an
offense subject to section 654 as the defendant may ultimately suffer collateral consequences
amounting to increased punishment by virtue of a concurrent term.

People v. Miller (1977) 18 Cal.3d 873, 887 the imposition of concurrent as well as consecutive
terms violates section 654 if based on an indivisible course of conduct.

People v. Bauer (1969) 1 Cal.3d 368, 377; People v. Evers (1992) 10 Ca.App.4th 588, 603;
establish that even though a crimeis technically complete before the other crime begins, that fact
does not in and of itself establish that multiple punishment is permissible.

People v. Ortega (1998) 19 Cal.4th 686, 700, the Supreme Court held that a defendant can be
convicted of both sections 215 and 211 and can be punished for both if the objects of the
offenses are different. (See a'so People v. Williams (1992) 9 Cal.App.4th 1465, 1473-1474.) Can
have multiple punishment when there is conduct against different victims or if one objectiveis
not merely incidental to the other.

People v. Beamon (1973) 8 Cal.3d 625, 637; People v. Medina (1972) 26 Cal.App.3d 809, 823in
accord with People v. Logan (1953) 41 Cal.2d 290, multiple punishment is barred for aviolation
of sections 211 and 245 if they occur during one course of conduct.

People v. Guzman (1996) 45 Cal.App.4th 1023, the Second Appellate District, Division 7 held
that a defendant cannot be convicted of a grand theft and arobbery since the grand theft isa
lesser included offense of the 211 per (Cf. People v. Cole (1982) 31 Cal.3d 568, 582; People v.
Irvin (1991) 230 Ca.App.3d 180, 184-186.) See similar ruling as to grand theft auto and section
211: People v. Rush (1993) 16 Cal.App.4th 20, 25; People v. Gamble (1994) 22 Cal.App.4th 446;
People v. Escobar (1996) 45 Cal.App.4th 477.

People v. Allen (1999) 21 Cal.4th 846, the Supreme Court held that (1) a defendant can be
convicted of both receiving stolen property and theft, when the evidence al so shows that the
statute of limitations on the theft has not run, and (2) that the defendant can be convicted of both
receiving stolen property and burglary. The court specifically disapproved In re Kali D. (1995) 37
Cal.App.4th 381 [actual thief can be convicted of stolen property only if the statute of limitations
has run on the underlying theft], based on the 1992 amendment to section 496, and People v.
Taylor (1935) 4 Cal.App.2d 214 [could not have dual convictions for burglary and receiving
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stolen property]. The court specifically found that the trial court's staying sentence and barring
multiple punishment asto the receiving stolen property was a correct application of section 654.

People v Arndt (1999) 69 Cal.App.4th 154, 654 does not prohibit imposition of more than one
12022.7 (But see Wilkoff v. Superior Court (1985) 38 Cal.3d 345) where there are multiple
victims, but Arndt seemsto say that section 654 bars the use of multiple types of section 12022.7
enhancements on one victim and only the greater will apply to the single victim. Section 654
does not preclude a conviction or sentence for a duece with injury and transportation of drugs
even though both crimes are done at the same time as they both have very different intents.

People v. Hester (2000) 22 Cal.4th 290, the California Supreme Court held, 4-3, that when a
defendant agreesto a prison term or pleabargain, here 4 years, and one of the counts was run
concurrently rather than properly stayed under section 654, he abandons his section 654 double
punishment issue. The dissent indicates that 412(b) isinapplicable here as the defendant is not
trying to reduce his sentence, and a violation of section 654 is an unauthorized sentence that can
be corrected at any time even when there is no objection in the trial court. (See People v. Scott
(1994) 9 Cal .4th 331, 354, fn. 17; People v. Perez (1979) 23 Cal.3d 545, 549-550.)

People v. Avila (1982) 138 Cal.App.3d 873 when a count is stayed there can be no sentence on it.
Therefore, if afuture sentence can be enhanced by the stayed conviction this would constitute
the type of incremental punishment that section 654 forbids. (See People v. Pearson (1986) 42
Cal.3d 351, 361-363.) Pursuant to Pearson, the proper procedure for disposing of a sentence
which is banned by section 654 is to impose the sentenced and then stay it. If the court is going
to strikeit it must state its reasons, formerly under section 1170.1 subdivision (h), and now under
section 1385. (See aso People v. Dominguez (1995) 38 Cal.App.4th 410, 420.)

People v. Fuhrman (1997) 16 Cal.4th 930; People v. Landis (1996) 51 Ca.App.4th 1247,
defendant can be convicted of burglary or theft and receiving stolen property but the punishment
for one based on the same set of facts must be 654 as a concurrent sentence is multiple
punishment.

People v. Mendoza (1997) 59 Cal.App.4th 1333, the Second Appellate District, Division 1 held
that the convictions for terrorist threats (422) and dissuading a witness (136.1) were all incident to
one objective and therefore the sentence for the terrorist threat must be stayed per 654 and not
run concurrently. (See People v. Dominguez (1995) 38 Ca.App.4th 410, 420.)

People v. Adams (1975) 14 Cal.3d 629, 635 distinguishes different drug possessions as many
things can be done with the drugs; therefore, different possessions can be charged and punished.
(People v. Avalos (1996) 47 Cal.App.4th 1569) and based on People v. Lopez (1992) 11
Cal.App.4th 844, 849-850, the trial court erred in failing to run multiple counts for transportation
and possession for sale within the meaning of section 654 based on same intent and objective
test. However, pursuant to People v. Goodall (1982) 131 Cal.App.3d 129, 147-148 there can be
imposition of sentence on multiple counts of manufacture of drug sale of drug and possession to
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manufacture more of the drug.

People v Monarrez (1998) 66 Cal.App.4th 710, the Fourth Appellate District, Division 2, held that
adefendant can be convicted of possessing and for the sale of both heroin and cocaine. The
Court of Appeal found that the defendant can be sentenced on both in spit of Adams, supra, 14
Cal.3d 629 and they rely on People v. Barger (1974) 40 Cal.App.3d 662 and uphold the
consecutive sentence for both possessions saying the possession is different than the
transportation in Adams and having two different drugs for sale cannot be left for the punishment
for merely having one drug for sale.

KNIFE ENHANCEMENTS:

People v. Lerma(1996) 42 Cal.App.4th 1221, the Fourth Appellate District, Division 2 found that
the defendant stabbed the victim with aknife but the death was caused by defendant clubbing the
victim over the head. The court found athat a use can be found even though there was no nexus
between the death and the knife use but for the fact that the stabbing may have debilitated the
victim so the defendant could club him to death.

ON BAIL ENHANCEMENT

In re Ramey (1999) 70 Cal.App.4th 508, the Second A ppellate District, Division 6, found that a
defendant admitted that he was on bail for a Colorado offense when he committed a211 in
Cdlifornia. He was found guilty of the robbery. The enhancement pursuant to section section
12022.1 was stayed. He went back to Colorado and pled to a misdemeanor. The enhancement
was then imposed back in California. The Court of Appeal held that you can not impose the on
bail enhancement as the defendant was not convicted of afelony for the offense in which he was
on bail pursuant to the statute.

ALLOCUTION
People v. Sanchez (1977) 72 Cal.App.3d 356 359 a defendant does not have the right to elocution

if not within bounds of section 1200-1201 (asto whether thereis any legal cause why judgment
should not be pronounced; plus, it is harmless error if the court does not ask.

People v. Shannon B.(1994) 22 Cal.App.4th 1235 the minor has aright to personally talk to the
court at sentencing in ajuvenile matter.
RESTITUTION

People v. Lunsford (1998) 67 Cal.App.4th 901, the Court of Appeal held that generally the trial
court must set the amount of restitution not someone else or some other entity. But where
amount of loss cannot be ascertained at the time of sentencing the court may state that the
agency that administers the victim restitution program can set the amount. Defendant still retains
the right to a hearing if dissatisfied with the amount. (People v. Guardado (1995) 40 Cal.App.4th
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757.)
ABUSE OF DISCRETION:
People v. Trausch (1995) 36 Ca.App.4th 1239, 1247 citing People v. Welch (1993) 5 Cal.4th 228,

234 an abuse of sentencing discretion isfound only where the court's choice is arbitrary or
capricious or exceeds the bounds of reason for all of the circumstances being considered.

People v Gimenez (1975) 14 Cal.3d 68, 72 atrial court's broad discretion in making its sentencing
choices and those choices will be affirmed in the absence of a clear showing that the trial court's
actions were arbitrary or irrational.

People v. Jordan (1986) 42 Cal.3d 308, 316 if the trial court has exercised its discretion in an
arbitrary, capricious or patently absurd manner that resulted in a manifest miscarriage of justice, it
will be reversed for abuse of discretion. It isthe party attacking the sentence to clearly show that
the sentencing decision wasirrational or arbitrary. Absent such a showing thetrial court is
presumed to have acted to achieve legitimate sentencing objectives an its discretionary
determination to impose a particular sentence will not be set aside on review. Concomitantly, a
decision will not be reversed merely because people might disagree. (See also People v. Superior
Court (Alvarez) (1997) 14 Cal.4th 968, 977-978.)

People v. Williams (1998) 17 Cal.4th 148. Quite simply, the Supreme Court found that the Court
of Appeal did not err when it reviewed the trial court’ s ruling to strike a strike under an abuse of
discretion standard. That standard being whether the superior court’s order fell outside the
bounds of reason under the applicable law and relevant facts. However, the Supreme Court did
not uphold the Court of Appeal’ s ruling which supplanted a different sentence for that of the trial
court. It ordered the matter remanded to thetrial court for the defendant to be alowed to
withdraw his pleaasthetrial court’sruling was “ineffective”. Thetrial court’s comments to
appellant, before he entered his plega, that it was willing to consider striking one of the strikes,
definitely influenced his decision to plead straight up, and as aresult, he was entitled to withdraw
the plearather than have the Court of Appeal reinstate the stricken strike, and impose a25 to life
sentence. Specifically note footnote 6, which indicates that the Court of Appeal can, on its own,
raise the question whether the trial court abused its discretion, even if the prosecution did not
object in thetria court, and even if the prosecution is bared from raising it for the first time on
appeal. This could lead to many unanticipated adverse consequences, therefore, with the client
that has along record like Mr. Williams, you better have along discussion with him or her before
proceeding with an appeal when the trial court has stricken a strike, and you arein adistrict
and/or division that is prone to reviewing a sentence in amanner similar to Second District,
Division 5.

| would argue, based on footnote 7, that the Court of Appeal must remand the matter back to the
superior court to allow the defendant to place on the record any other evidence that would
support the striking of the strike. This evidence must be new and different from that which was
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presented at the first motion to strike, and which the Court of Appeal found was an abuse of
discretion.

Additionally, in any motion to strike, | would suggest trying to establish how appellant has
changed, or improved hisor her lot in life. Williams seemed to emphasi ze the fact that nothing
ever changed for the better, and hisline of criminality was continual. Additionaly, when the
court has agreed to strike a strike, make sure that all of the court’ s favorable reasons are on the
record. If the court has not stated all of them in its statement of reasons, make sure that you get
them on the record; that way the Court of Appeal will have amore difficult timein finding an
abuse of discretion.

People v. Soto (1999) 74 Ca.App.4th 1099, the Second Appellate District, Division 4 held that,
within the meaning of People v. Dillon (1983) 34 Cal.3d 441 and People v. Kdly (1997) 52
Cal.App.4th 568, 583, thetrial court has the discretion to reduce afirst degree murder to second
degreeif the sentence is disproportionate to the defendant's cul pability and the sentence is out of
proportion to the offense and that it offends fundamental notion of human dignity. However,
this Court of Appeal found that it could not reduce the matter to voluntary manslaughter under
the same rational e as the defendant's conduct did not amount to manslaughter under the facts of
thiscase. That does not preclude such aruling under a different factual scenario.

People v. Keeton (1992) 10 Cal.App.4th 1125 1131, the sentencing court must make arecord
showing that it was aware of its discretion to select an alternate disposition. Fundamental
fairness requires that sentencing decisions be based upon the court's informed discretion. (U.S. v.
Tucker (1972) 404 U.S. 443 447 [30 L.Ed.2d 592 92 S.Ct. 589.]) A court which proceedson a
false assumption as to its sentencing powers can no more exercise that informed discretion than
one whose sentence is or may have been based on misinformation regarding a material aspect of
ad'srecord.” (People v. Belmontes (1983) 34 Cal.3d 335, 348 fn. 8.) Seeaso Townsend v. Burke
(1948) 334 U.S. 736 741 [68 S.Ct. 1252 92 L .Ed. 1690; Roberts v. State of Maine (1st Cir. 1995)
48 F.3 1287 1294; People v. Manriquez (1991) 235 Cal.App.3d 1614, 1620; when court denies
probation in significant part on erroneous impression d isineligible for probation it has abused its
discretion. (See also People v. DeJesus (1995) 38 Cal.App.4th 1, 29.) See also People v. Fraught
(1981) 124 Cal.App.3d 848, 860 "because thetria court was under the mistaken belief that the
prior prison term enhancement legally could not be imposed it never exercised its discretion asto
whether to strike the prior...." Since adefendant is entitled to an informed decision the failure to
recognize discretion requires remand for meaningful exercise of judicial discretion. (Ibid.)

People v. Allan (1996) 49 Cal.App.4th 1507, the Fourth Appellate District, Division 2, held that a
section 1385 dismissal must state reasons on the record and in the minutes, and it must reflect a
consideration of the defendant's interests and the interest of society represented by the People.
Reasons for the dismissal must motivate a reasonable judge. (1d.; see also People v. Superior
Court (Romero) 13 Cal.4th 497, 530-531; People v. Ferguson (1990) 218 Cal.App.3d 1173 [the
court cannot dismiss a case by simply saying the people are not ready when the attorney
assigned to the case was in another trial--it was an abuse of discretion.)
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DEFERRED ENTRY OF JUDGMENT

People v. Mazurette REVIEW GRANTED (S081661) formerly at (1999) 73 Cal.App.4th 814, the
Second Appellate District, Division 2 held that an appellant cannot appeal from a deferred entry
of judgment. Deferred entry of judgment is anew statutory procedure taking the place of
diversion. (People v. Barrajas (1998) 62 Cal.App.4th 926, 928, fn. 2.) Defendant pleads guilty or
no contest, and if he completes the program the case is dismissed. People v. Perez (1998) 68
Cal.App.4th 346 held that such an order was appealable since it was similar to an order granting
probation. However, this court holds that there is no judgment of conviction within the meaning
of section 1538.5, subdivision (m), therefore, there is no statutory right to appeal. The Court of
Appeal does state that the defendant can file awrit of mandate or prohibition within the meaning
of section 1538.5, subdivision (i) following the denial of the motion to suppress or if the
defendant does not complete the program, and is ultimately sentenced on the matter, he can
obtain review of the order denying the suppression motion by appealing from the judgment.

People v. Davis (2000) _ Cal.App.4th _, reported on March 24, 2000, in 00 Daily Journal D.A.R.
3099, the Second Appellate District, Division 3, held that a three-strikes defendant is not
ineligible for the deferred entry of judgment program due to the fact that heis not “convicted” of
acurrent offense, unless and until (s)he failsto perform satisfactorily in the program. The plea of
guilty by a defendant who entersinto the deferred entry of judgment program does not constitute
aconviction, and the mere allegation of one or two prior strikes does not preclude the defendant
from entering the program. Finally, the court held that the consequences of the deferred entry of
judgment program are more sever than the old diversion programs, and therefore, they are not
prohibited pursuant to the Three-Strikes Law.

GANG ENHANCEMENTS

People v. Herrera (1999) 70 Cal.App.4th 1456, relying on People v. Ortiz (1997) 57 Cal.App.4th
480 when a defendant is sentenced to an indeterminate crime and is also found guilty of a
section 186.22, subdivision (b) offense pursuant to subdivision (b)(4) and (b)(1), it cannot be
imposed but aminimum of 15 years must be served before parole eigibility. But they say no
section 654 application to section 186.22, subdivision (a), as the defendant can be sentenced on
both counts.

People v. Elodio O. (1997) 56 Cal.App.4th 1175, the Fifth Appellate District held that the pattern
of criminal gang activity was not established as the prosecution failed to show, based on the
evidence from the expert, that one or more of the crimes specified in section 186.22, subdivision
(e) was proven. Thetestimony did not necessarily describe the offenses of the section. It proved
to nebulous for the court and they reversed the section 186.22 enhancement. The pattern cannot
be shown by an offense charged after the current offense. (People v. Godinez (1993) 17
Cal.App.4th 1363.) An officers opinion must be based on his background, training, personal
knowledge and experience, which in part can be based on hearsay statements of others. (People
v. Gamaz (1991) 235 Cal.App.3d 957, 966-969; People v. Loeun (1997) 17 Cdl.4th 1, the predicate
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or prior crimes may be proven with the current offense(s). (1d., at pp. 6-7.) The expert may state
on direct exam the mattersin which he may testify. The rule rests on the rationale that while an
expert may give reasons on direct exam for his opinions, including the matter he considered in
forming the, he may not under the guise of reasons bring before the jury incompetent hearsay
evidence. (People v. Loeun, supra; People v. Coleman (1985) 38 Cal.3d 69, 92.) Pattern of
criminal gang activity must establish one prior enumerated offense within three years and
involving more than one person or two prior enumerated events occurring on separate occasions
within 3 years of the current offense. (People v. Loeun, supra; In re Nathaniel C. ((1991) 228
Cal.App.3d 990, 1004-1005 [the pattern can be found based on the current offense only, if that
offense was participated in by more than one gang member] at p. 1003].) Evidence offered not
for the truth but for the basis for the wits expert opinion were properly admitted. (People v.
Gamez, supra, 235 Cal.App.3d at pp. 967-969; accord, People v. Olguin (1994) 31 Cal.App.4th
1355, 1384-1385.) An expert may rely on hearsay to form his opinion. (Jefferson, supra; People
v. Arias (1996) 13 Cal.4th 92, 184.) Section 186.22, subdivision (b) is an enhancement. (see also
People v. Gamez, supra, 235 Cal.App.3d at p. 974.)

People v. Gardeley (1996) 14 Cal.4th 605, the California Supreme Court held that a defendant's
prior offenses do not have to be gang related to satisfy statutory enhancements for gang activity,
only the current offense needsto be gang related. They use the current offense as one of the 2
offenses, and permit use of a police gang expert to prove gang involvement. The pattern of gang
activity within section186.22 is defined as doing or attempting 2 or more specified offenses.

People v. Ortiz (1997) 57 Cal .App.4th 480, the Fourth Appellate District, Division 3, held that,
nothing in section 186.22 (b)(4) suggests that the minimum eligible parole date of 15 years should
be combined with an additional minimum term. In fact subdivision (b)(1) doesjust to the
contrary. Stated another way, 186.22 enhancement, is not an additional determinate term, but an
extended parole igibility date. (See also People v. Jefferson (1999) 21 Cal.4th 86, wherein they
indicated that the 15 to life was aterm that could be doubled and replaced the section 3046 term.)

People v. Valdez (1997) 58 Cal.App.4th 494, the Sixth Appellate District established that de
convicted of murder and conspiracy with a section 186.22, subdivision (b) enhancement. The
officer testified from hearsay regarding the gang involvement, which was permissible pursuant to
Gardeley. But the officer also stated the defendant acted for the benefit of the gang, the ultimate
jury issue. This court validated that evidence, but it was error in People v. Torres (1995) 33
Cal.App.4th 37.

People v. Zermeno (1999) 21 Cal.4th 927, the California Supreme Court once again dealt with the
issue of the definition of a pattern of criminal activity, and more specifically the provision of
section 186.22, subdivision (b)(1), "for the benefit of, at the direction of, or in association with
any criminal street gang." The High Court reversed the lower court, holding that the prosecution
failed to prove the "pattern of criminal gang activity" when it takes two or more members to
participate in a single predicate offense, or the pattern can be shown by crimes on two or more
occasions. Here, the defendant committed an assault, and he was aided by a gang member who
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prevented others from helping the victim. The Supreme Court held that there must be two
offenses to establish a pattern of criminal gang activity and distinguished People v. Loeun (1997)
17 Cal.4th 1 wherein the defendant committed an assault on the victim and another gang member
committed a separate assault on the victim during one occasion. Here, the aider and abetter did
not commit another offense, and as aresult only one predicate offense was established; therefore,
the prosecution failed to establish the pattern of gang activity.

REMAND ISSUES:

People v. Flores (1988) 198 Cal.App.3d 1156, 1161 the accused on remand has the right to the
same procedures available at the time judgment is pronounced.

People v. Deere (1991) 53 Cal.3d 705, 713 appeals from resentencing on remand are authorized
under Californialaw but limited to issues considered on remand.

People v. Thompson (1998) 61 Cal.App.4th 1269, 1273-1276, the Court of Appea held that an
increase in the penalty or the fine after aretrial isaviolation of the double jeopardy clause. (See
also People v. Harris (1990) 217 Cal.App.3d 1132 ,1136; see adso People v. Monge (1997) 16
Cal.4th 826, 843.) Fines should not be increased either. (See also People v Jones (1994) 24
Cal.App.4th 1780, 1783-1784 fn. 5.)

People v. Rodriguez (1998) 17 Cal.4th 253. The Supreme Court ruled, consistent with its prior
ruling in In re Cortez (1971) 6 Cal.3d 78, and within the parameters of section 977, subdivision
(b)(2), that the defendant has aright to be personally present when an appellate court * remands’
a sentence back to the trial court. The High Court held that the defendant has aright to be
present at this hearing, just as he had aright to be at the initial sentencing hearing, unless he
waived that appearance pursuant to section 977, subdivision (b)(1). The Supreme Court
expressly distinguished this situation from the silent record case in People v. Fuhrman (1997) 16
Cal.4th 930, where the court held that the appellate court did not have to remand the matter back
to the trial court, that appellant’ s only remedy was to file a Romero writ, and the defendant did
not have to be personally present.

STANDARD OF REVIEW:

People v. Sanchez (1994) 23 Cal. App.4th 1680, the First Appellate District, Divison Two held
that Section 1170 (c) requires a sentencing court to "state the reasons for its sentence choice on
the record at the time of sentencing.” The decision to impose consecutive rather than concurrent
sentencesis a " sentence choice" within the meaning of the above section. Where the sentencing
court fails to give reasons, remand for resentencing is not automatic; reversal isrequired only
when it is"reasonably probable that aresult more favorable to the [defendant] would have been
reached in the absence of the error.” (People v. Watson (1956) 46 Cal.2d 818, 836.)

The defendant argued that the correct test for making this determination is whether "thereisa
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reasonable possibility that a statement of reasons would have altered the trial judge's conclusion
or reveded reversible error." (People v. May (1990) 221 Cal.App.3d 836, 839.) Thiscourt rejects
defendant's argument because alarge majority of cases that apply an explicit harmless error
standard for procedural error use the Watson standard. (See e.g., People v. Gutierrez (1991) 227
Cal.App.3d 1634, 1638; People v. Price (1991) 1 Cal.4th 324, 492; People v. Avalos (1984) 37
Cal.3d 216, 233; People v. Edwards (1993) 13 Cal.App.4th 75, 79; People v. McL eod (1989) 210
Cal.App.3d 585, 590; People v. Scott (1988) 200 Cal.App.3d 1090, 1096; People v. Jackson
(1987) 196 Cal.App.3d 380, 392; People v. Porter (1987) 194 Cal.App.3d, 34, 39.) Although the
defendant cites many cases following the May case, we believe those courts mistakenly adopted
a Chapman style test for prejudice that is only applicable to capital cases. Thisstandard is
inappropriate to cases involving ordinary sentencing error.

It iswell established that an ordinary criminal judgment may not be reversed for non-
constitutional error unlessit is reasonably probable the result would have been more favorable to
the defendant had the error not occurred. (Cal. Const., art. VI 8§ 13.; see People v. Cahill (1993) 5
Cal.4th 478, 487-493.) This standard has amost universaly been applied to atria court'sfailure
to either select or articulate proper reasons for a noncapital sentence. On the other hand, a stricter
Chapman style standard isrequired in acapital case because the 'result’ under review isa
normative conclusion based on guided, individualized discretion and the sentencing choice
involveslife or death. Thus, the Watson standard in this instance is insufficient.

In Re Birdwell 11 (1996) 50 Cal.App.4th 926 the Second Appellate District, Division Six held that
"an appellate court may 'correct a sentence that is not authorized by law whenever the error
comes to the attention of the court." (In Re Harris (1993) 5 Cal .4th 813, 842.) An unauthorized
sentence is not subject to harmless error analysis. Nor doesiit ripen into a sentence authorized by
law with the passage of time. Imposition of an unauthorized sentenceis an act which isin excess
of the court's jurisdiction and may be subject of |ater review even after the affirmance of
judgment on direct appeal. (1d. at 838-840.) Thus, the general rule that an unexplained delay in
seeking relief may bar habeas corpus relief does not apply to bar the correction of an
unauthorized sentence.

People v. Jackson (1987) 196 Cal.App.3d 380 the First Appellate District, Division One held that
the doctrine of harmless error applies as much in cases of sentencing error asin other cases.
(People v. Avalos (1984) 37 Cal.3d 216; People v. Smith (1984) 155 Cal.App.3d 539, 546; People
v. Dunnahoo (1984) 152 Cal.App.3d 561, 578-579; People v. Hurley (1983) 144 Cal.App.3d 706,
713-714.) Because the People acknowledged a sentencing error and recommended that the case
be remanded for sentencing, the court held that the People were implicitly conceding that the
sentencing error was not harmless and therefore, found prejudicial error.

POP QUIZ:

1 Does the Supreme Court’ s decision in People v. Tillman (2000) 22 Cal.4th 300 apply
merely to fines and assessments, or does it have broader implications? And if so, what
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arethey?

For purposes of analyzing the sufficiency of aprior conviction, what can constitute the
“record of conviction”?

Isit an unauthorized sentence to stay or strike a 5-year serious felony enhancement once
itis either proven or admitted by appellant? And if so, under what circumstances does the
Court of Appeal have to remand the matter back to the trial court for resentencing?

Do you double enhancements in a “two-strike” sentence within the meaning of section
667, subdivision (e)(1)?

When calculating a “three-strike” sentence within the meaning of section 667,
subdivisions (€)(2)(A)(i), (ii), (iii), which of the subdivisionsis selected when the
defendant has been convicted of carjacking, with the use of a gun within the meaning of
both sections 12022.5, subdivision (a)(1) and 12022.53, subdivision (b), and he has 2 prior
serious felonies within the meaning of section 667, subdivision (a)(1) and 4 prior prison
terms within the meaning of section 667.5, subdivision (b), two of which arise out of the
same convictions as the two prior serious felonies? And then, determine: (1) what isthe
minimum eligible parole date, and (2) what is the total sentence that the court must
impose, assuming that no strikes are stricken?

|s section 654 applicable, in other words, isit still applied, with the addition of section
667, subdivisions (c) (6) and (c) (7)? And if so, how isit applied?

What factors would you consider in arguing that the court abused its discretion in failing
to strike a strike?



1. THE TRIAL COURT ERRED BY IMPOSING
CONSECUTIVE SENTENCESFOR THE SERIES OF
CRIMESARISING OUT OF EACH INCIDENT.

Thetrial court imposed consecutive sentenced for all 57 convictions against appellant.
These 57 convictions arose out of aseries of six separate incidents, each of which resulted in
multiple convictions. The number of convictions per incident ranges from six (May 29
Blockbuster Video and June 27 Blockbuster Video) to fifteen (June 9 PETCO). With regard to
each of these six incidents, imposition of consecutive sentences for each crime committed during
the course of that incident was error.

Thetrial court repeatedly erred by imposing consecutive sentences for multiple
convictions arising out of one incident. The court ignored the general principle established by
Rule 425 of the California Rules of Court, that offenses occurring during asingle incident should
be punished concurrently. The court also relied in impermissible factors in imposing consecutive
sentences for all 57 convictions.

The consequences of this sentencing approach cannot be overstated. Thiserror by the
trial court resulted, for practical purposes, in a sentences of life without the possibility of parole

for aseries of crimesin which no onewasinjured. The appellate court failed to reverse on this

point, but gave no reasoning to support this decision. (Opinion at p. 12.)

A. TheFactors Set Forth in Rule 425 Support Concurrent
Sentencesfor the Convictions Arising out of Each Incident.

Rule 425 of the California Rules of Court sets forth factors which should be weighed by
courts considering whether to impose sentences concurrently or consecutively. These factors

include whether “the crimes and their objectives were predominantly independent of each other,”



(Rule 425(a)(1)); whether “the crimes involved separate acts of violence or threats of violence, “
(Rule 425(a)(2))’ and whether “the crimes were committed at different times or separate places,
rather than being committed so closely in time and place as to indicate a single period of aberrant
behavior,” (Rule 425(a)(3)). Taken together, these factors establish the general principle that
convictions for multiple offenses committed during asingle, indivisible incident should be
sentenced concurrently.

A review of the convictions arising out of the incidents in this case makes clear that
application of the Rule 425 factors supports imposition of concurrent sentences. The set of
convictions arising out of the June 7 robbery of Blockbuster Video istypical. As described
above, an individual entered the store, herded two employees into a back room, took some of
their possessions, made ageneral threat to all present regarding consequences of the employees
cooperating with the police, secured them in the back room, took money from the store, and left.

(RT 123-26, 138-141.) Appellant was convicted of six charges relating to thisincident: arobbery,
afalse imprisonments, and an intimidations of awitness charge relating to each of the two
individuals. (CT 210-220, 457-58.)

Thefactorslisted in Rule 425 support imposition of concurrent sentenced for these six
convictions. There were no independent criminal objectives for the conduct leading to these
convictions: all of appellant’s conduct was aimed at the obvious objective of robbery of money
from the Blockbuster Video store. (See Rule 425(a)(1); cf. Peoplev. Calvert (1993) 18
Cal.App.4th 1820.) These crimes did not involve separate acts of violence: the two individuals
were grouped together and treated as a pair throughout thisincident. (See Rule 425(a)(2); cf.
Peoplev. Thurs (1986) 176 Ca.App.3d 448.) And these crimes plainly were not committed in

separate times or in separate places: all offenses occurred within avery short period of time. (See



Rule 425(a)(3); cf. People v. Martin (1992) 3 Cal.App.4th 482; Peoplev. Calvert (1993) 18
Cal.App.4th 1820.) Application of the Rule 425 factors to these facts can only resultin a
conclusion that concurrent sentences are appropriate, and each of the six discrete incidents for
which appellant received multiple convictions would be similar in this regard tot he June 7
robbery described above.

While factors set forth in Rule 425(a) are not exclusive, see Rule 425(b),they are
illustrative of the intent of the legislature regarding this aspect of the sentencing scheme.
Application of these factors to the convictions arising out of each incident in this case
demonstrated the appropriateness of concurrent sentencing.

1. The Trial Court Used | nperm ssible Factors to Support

| nposition of Consecutive Sentences for the Convictions
Arising out of Each Incident.

The trial court stated as justification for inposing
consecutive sentences that each of the crinmes involved the
“threat of violence, “danger to the individual victins,” and
“planning [and] sophistication.”} (RT 623.) The court also noted
that “each personal use of a firearmincreased the danger and
peril to the carious victins.” Use of these factors to inpose
consecutive sentences for the convictions arising out of each
i ncident was clear error. Al of the factors used by the court
to justify consecutive sentencing violated Rule 425(b) or were
unsupported in the record.

Rul e 425(b) prohibits inposition of consecutive sentences

based on “a fact that us ab elenent of the crinme,” (Rule



425(b)(iii).) The court violated this rule by relying on the
presence of a “threat of violence” and “danger to the individual
victins,” both of which are sinply restatenents of elenents of

the crimes for which appellant was convi ct ed.



An el enent of robbery is that the taking in question was
“acconplished by force or fear.” (Pen. Code, 8§ 211; CALJIC
9.40.) Simlarly, an elenent of false inprisonnent is that the
restraint in question was “acconplished by viol ence or nenace.”

CALJIC 9.60. In addition, an elenment of dissuading a wtness
under Penal Code section 136.1(c)(1) is that the appellant used
“force or ... an express or inplied threat of force and
violence.” The existence of the “threat of violence” was, thus,
in substance, and el enment of each of the convictions against
appellant; the trial court therefore erred violated Rule
425(b) (ii1) by using this fact to support consecutive sentencing.

(See People v. Key (1984) 153 Cal . App. 3d 888, 901.)

Rul e 425(b) al so prohibits reliance for purposes of
consecutive sentencing on “a fact used to ... enhance the
defendant’s prison sentence.” (Rule 425(b)(ii).) The trial
court violated this prohibition by relying on the fact tat
appel l ant used a firearmduring conm ssion of his crinmes. (RT
623.) Appellant received 57 separate enhancenents for personal
use of a firearmunder Penal Code section 12022.5. (CT 457-58.)

Appellant’s use of a firearmthis was “a fact used to ..
enhance the defendant’s prison sentence,” and al so could not be
used to justify consecutive sentencing. (See Rule 425(b)(iii).)

In addition, the court’s reliance on the “planning [and]



sophi stication” of the offense, was unsupported by the record.
There is no evidence that appellant was the individual who
pl anned these offenses, and there was in fact uncontroverted
evi dence that he was nerely taking orders fromothers. (RT 411,
427-434; People’ s Exhibit 40.) As facts used in sentencing need
to be supported by a preponderance of the evidence, (Nochols v.
U.S. (1994) 511 U.S. 738 [114 S.Ct. 1921, 1928]), the court’s
reliance on this factor was in error. Al of the factors used by
the court to inpose consecutive sentencing were either
unsupported by the record or prohibited by Rule 425(b)."*
2. The Trial Court’s Inposition of 57 Consecutive
Sent enced
Transfornmed a Reasonabl e Puni shnent into a Sentence of
Life Wthout the Possibility of Parole for an O fense
VWhi ch No One was | nj ured.
Usi ng several prohibited factors, and ignoring the factors

listen in Rule 425, the trial court inposed 57 consecutive

sentences, for an aggregate sentence of 184 years. The court in

! The court also noted that the crimesinvolved “agrest deal of violence.” (RT 623). To
the extent that thisindicates that the court relied on the actual occurrence of violence, rather than
merely the threat of violence, such reliance would be unsupported by the record. While multiple
threats of violence clearly occurred, the record is devoid of any actua violence: none of the
individuals were physically injured in any way. In fact, the record showed that appellant more
than once when out of hisway to relieve physical discomfort suffered by individuals who were
restrained (RT 201, 215, 230, 233, 290-91, 309-10.) There was athreat of violence, but the
difference between athreat and an act is dispositive in the criminal law and appellant did not
cross that threshold in this case. If the court did case the imposition of consecutive sentences on
the actual occurrence of violence, such imposition was unsupported by the record. (See Nochals,
supra, 511 U.S. 738 [114 S.Ct. 1921, 1928] (sentencing factors must be proved by a
preponderance of the evidence).)



effect inposed the nost severe puni shnent short of death
available in the State of California. Because all sentences were
i nposed consecutively, a lengthy prison sentence was transforned
into alife sentence without the possibility of parole.

Rul e 425, governing consecutive and concurrent sentences,
was witten before the advent of the three strikes law. It was
intended to govern the inposition of several ternms of years under
the Determ nate Sentencing Law. It was never intended to provide
the basis for the inposition of a sentence of |ife w thout
parole in a case in which no one was injured, no shot was fired,
and very little noney was stol en.

Even if every factor listed in Rule 425 were present - and
none are — these facts do not provide reasons of sufficient
weight to justify a life wthout parole sentence in this case.
The decision to incarcerate a defendant for his natural life is a
noment ous one because, anong ot her reasons, it conpletely renoves
any chance for rehabilitation. It is qualitatively different
froma sentence of life with parole. Only the death penalty
exceeds it in severity. (Solemv. Helm (1982) 463 U. S. 277, 283,
297 [103 S. Ct. 3001].) It nust be acconpanied by a careful and
t hor ough consideration of the reasons for such a sentence and be
supported by weighty factors. Had appell ant been accused of

mur der, he could not have received a sentence as severe as that



inposed in this case w thout an exhaustive sentencing hearing and
findings by a jury and a court. (Pen. Code, 88 190, et seq.)

Yet here the sentence was inposed based upon findings conprising

a total of seven lines in the record, containing several reasons

prohi bited by Rul e 425.

I nstead of inposing all 57 sentences consecutively, the
court could have treated each incident |like the discrete
occurrence it was, and inposed six consecutive groups of
concurrent sentences. This approach would still have required
appellant to serve a very lengthy prison term comensurate with
t he nunber of appellant’s offenses, yet would recognize that
appel l ant physically injured no one and deserved a sonething | ess
than a sentence of |life without the possibility of parole. This
approach woul d al so conport with the text and intention of Rule
425. Because its decision violated Rule 425 in several respects,
the court abused its discretion in inposing consecutive sentenced
for the convictions arising out of each incident. Therefore,
this petition should be granted and the matter remanded for

resent enci ng.



