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Additional Terms and Conditions 

 
1. Acceptance of Terms and Conditions; No “Click-through” Terms and Conditions. Notwithstanding any other provision 

in the IPLA and IPAA, and any other IBM documents associated with this FileNet LPA, whether or not attached and 
incorporated to this LPA or accessible online, JBE’s acceptance of the FileNet LPA license, terms and conditions shall be 
governed by this LPA, and any amendments thereto, and not by online acceptance associated with software download. No 
“Click-through”, “shrink-wrap” or “I accept” functions associated with the FileNet license and related agreements shall 
supersede or replace conflicting terms and conditions contained in and associated with this FileNet LPA. 

 
2. License Term. Notwithstanding any other provision in the IPLA and IPAA, and any other IBM documents associated with 

this FileNet LPA, whether or not attached and incorporated to this LPA or accessible online, the term of the license granted to 
JBE for FileNet products listed on Exhibit C1 - Product Listing, shall be perpetual, non-exclusive and irrevocable, subject to 
compliance by JBE with the license terms of this Agreement. 

 
3. Updates, Fixes and Patches. Notwithstanding any other provision in the IPLA and IPAA, and any other IBM documents 

associated with this FileNet LPA, whether or not attached and incorporated to this LPA or accessible online, when JBE 
receives an update, fix or patch to the FileNet Program, such update, fix or patch is subject to the terms of this FileNet LPA, 
unless additional or different terms have been agreed to in writing by the parties.  If additional or different terms have not been 
agreed to in writing by the parties, JBE shall have sufficient time, in its reasonable discretion, to install, test and implement 
into production, such update, fix or patch and discontinue use of the previous product. 

 
4. Resolution of Compliance Verification Issues. Notwithstanding any other conflicting compliance verification provisions in 

the IPLA and IPAA, and any other IBM documents associated with this FileNet LPA, whether or not attached and 
incorporated to this LPA or accessible online: 

(a) As part of the compliance verification process, an independent auditor will afford JBE an opportunity to review 
any findings and work with the auditor to correct any errors, prior to the auditor sharing the findings with IBM.  
IBM will provide the applicable JBE with written notice if verification indicates use of any Eligible Product in 
excess of its authorized use or is otherwise not in compliance with the terms of this Master Agreement. 

(b) The parties shall work together in good faith to resolve any alleged issues of non-compliance brought forward 
by IBM and additional payment that IBM claims may be owed. 

(c) IBM may invoice the applicable JBE for any excess use and associated software Subscription and Support 
determined as a result of the compliance verification.  Any charges for excess use shall not exceed the lesser of 
the duration of such excess use, or a maximum of two years (plus State and local sales and use tax, if 
applicable.  Excess use rates shall not exceed JBE’s entitled pricing in effect under this Agreement.  

 
5. IBM’s FileNet License Information (LI). The License Information for FileNet at the time of execution of this Agreement is 

attached to this LPA as Exhibit F, Attachment 1. IBM will notify JBE of any changes to the LI provided that JBE has enrolled 
in IBM’s My Notification program, for receipt of such notice. The LI attached to this LPA is intended to provide JBE with 
representative additional terms and conditions respecting use of the FileNet product. With the exception of new terms and 
conditions arising from third party providers, JBE shall not be required to accept new or different terms and conditions absent 
written agreement with IBM assenting to such new or different terms and conditions. If JBE is purchasing User Value Unit 
(UVU) licenses only under this Agreement, JBE shall not be bound by terms and conditions in the LI applicable to Processor 
Value Unit (PVU) licenses. If JBE is purchasing PVU licenses, the terms and condition in the LI applicable to UVU licenses 
will not apply to such PVU licenses.  Changes to User Value Units set forth in any LI shall not diminish JBE’s rights to any 
discounts with respect to future purchases of FileNet.  Licensing definitions are found in Exhibit B – Licensing Definitions. 

 
6. Offshore Transport of Data Prohibited. Software Subscription and Support will be provided in the United States.  

Accordingly, JBE’s use of IBM Support services shall not involve copying or moving judicial branch data offshore.  JBE 
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understands that provision of Software Subscription and Support in the United States only and prohibition on moving judicial 
branch data offshore may impact the timing of IBM’s ability to resolve an issue. 

 
7. Product Availability and Pricing During Term of Agreement. Notwithstanding the provisions of any other IBM document, 

including, but not limited to, the IBM IPAA, section 1.9 (“Eligible Products”), or the LI, the availability of FileNet products 
and the pricing for such products agreed to by IBM under this LPA for the FileNet products listed in Exhibit C1 (“Product 
Listing”) and Exhibit C2 (“Product Listing with Pricing”), which may be updated by IBM twice annually by delivery of an 
updated Exhibit C1 and C2 to Judicial Council, shall remain in effect for the initial term of the Agreement.  Pricing updates do 
not require an amendment to this Master Agreement. The initial term  of this Master Agreement is five (5) years, with the 
Judicial Council’s option to renew for additional one (1) year terms.  Judicial Council may exercise the renewal option by 
providing IBM written notice of its election to renew this Agreement at least thirty (30) days prior to the end of the then 
current term.  Notwithstanding the foregoing, the terms and  conditions in this Master Agreement applicable to license rights, 
use of the Eligible Products, and/or Software Subscription and Support will survive expiration of this Master Agreement, 
except as to (a) terms and conditions in paragraph 12 of this Exhibit A, Section 1, relating to placing orders, (b) terms and 
conditions relating to IBM’s provision of support to the Judicial Council or a JBE, so long as the Judicial Council or JBE has 
kept its support current and in effect, and (c) terms and conditions relating to compliance verification, which shall survive no 
longer than two years following expiration or termination of this Master Agreement. 

 
8. Notices.  Any notice required or permitted under the terms of this LPA or required by law must be in writing and must be (a) 

delivered in person, (b) sent by registered or certified mail, or (c) sent by overnight air courier, in each case properly posted 
and fully prepaid to the appropriate address set forth below: 

 
If to Contractor: 
 

International Business Machines Corporation 
2710 S Gateway Oaks Drive  
Sacramento , CA , 95833-4307   
Attention: Kim Hewitt 

 
With a copy to:  
 
West IMT Counsel 
International Business Machines Corporation 
425 Market Street, 21st Floor 
San Francisco, CA 94105 

 
 
 

If to the JBE: 
 

If to the Judicial Council: 
 

Judicial Council of California 
Attention: Stephen Saddler 
455 Golden Gate Ave. 
San Francisco, CA 94102 

 
With a copy to: 
Mark Speaker Yuan 
Judicial Council of California 
455 Golden Gate Ave. 
San Francisco, CA 94102 

 
If to a participating Superior Court of 
California, a California Court of Appeal 
(including the Supreme Court of California), 
or to the Habeas Corpus Resource Center:  

 
Contractor shall send notice to the Court 
Executive Officer, to the address specified on 
the participating entity’s Purchase Order, 
other transaction document or POE. 

 
 

Either Party may change its address for notification purposes by giving the other Party written notice of the new address in 
accordance with this Section.  Notices will be considered to have been given at the time of actual delivery in person, three (3) 
Business Days after deposit in the mail as set forth above, or one (1) day after delivery to an overnight air courier service. 



DRAFT

JUDICIAL COUNCIL OF CALIFORNIA 
MASTER AGREEMENT MA-201402 WITH INTERNATIONAL BUSINESS MACHINES CORPORATION 

 
EXHIBIT A 
SECTION 1 

ADDITIONAL TERMS AND CONDITIONS 
 

Page 3 of 3 

 
9. Negotiated Terms.  IBM and JBE (“the Parties”) agree that the terms and conditions of this Agreement are the result of 

negotiations between the Parties and that this Agreement shall not be construed in favor of or against any Party by reason of 
the extent to which any Party or its professional advisors participated in the preparation of this Agreement. 

 
10. Amendments.  Except as provided in Exhibit A, Section II, paragraph 4  (“Severability”), alteration or variation of the terms 

of this Agreement shall not be valid unless made pursuant to an amendment on the JBE’s standard form signed by the Parties, 
and any oral understanding or agreement that is not so incorporated shall not be binding on any of the Parties.  To be effective, 
proposed changes or amendments to this Agreement must be (i) submitted in writing, (ii) accompanied by a narrative 
description of the proposed change and the reasons for the change, and (iii) approved in writing by both Parties pursuant to an 
amendment on the JBE’s standard form. 

 
11. Counterparts. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but 

taken together, all of which shall constitute one and the same Agreement.  
 
 

12. Ordering.  
 

(a) A JBE may place an individual orders for FileNet products listed on Exhibit C pursuant to this Master Agreement.  
Orders will be placed by issuing a Purchase Order.  A “Purchase Order” is defined as an ordering document used by a 
JBE to place an order for FileNet products listed on Exhibit C.  The form and format of an ordering document may 
vary.  All Purchase Orders will reference this Master Agreement No. MA-201402.  The terms and conditions of this 
Master Agreement No. MA-201402 are applicable to all Purchase Orders, regardless of the ordering document or the 
ordering process selected.  The JBE placing the Purchase Order will be responsible for receipt of products ordered 
and payment pursuant to the terms and conditions set forth in this Master Agreement. 

 
(b) A Purchase Order placed by a JBE constitutes and will be construed as a separate independent contract between IBM 

and such JBE for purchase and payment of the products, subject to the following limitation:  any additional or 
supplemental terms contained in the Purchase Order or in any invoice or confirmation of the Purchase Order that 
conflicts with or materially alters any term or condition of this Master Agreement as it relates to a Purchase Order 
will not be deemed part of such contract. 

 
(c) The JBE placing a Purchase Order will be responsible for i) the receipt of the products ordered, and ii) payment 

pursuant to the terms and conditions set forth in this Master Agreement.  

 
(d) The JBE placing a Purchase Order will include the name of the JBE’s contact person in the Purchase Order 

(“Purchase Order Project Manager”).  IBM shall contact the Purchase Order Project Manager regarding questions on 
any Purchase Order or payment status of any Purchase Order. 

 
(e) After a Purchase Order has been placed by a JBE and processed by IBM, IBM shall deliver an email to the JBE 

informing it that the products are available for downloading by the JBE. 
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1.  DEFINITIONS: Unless otherwise specified in a 
Statement of Work, the following terms shall be given 
the meaning shown, unless context requires 
otherwise. 

a) "Acceptance Tests" means those tests 
performed during the Performance Period which 
are intended to determine compliance of 
Equipment and Software with the specifications 
and all other Attachments incorporated herein by 
reference and to determine the reliability of the 
Equipment. 

 “Judicial Council” means the Judicial Council of 
California.  

 “Parties” means IBM, Judicial Council and any 
judicial branch entity (“JBE”) purchasing products 
under this Contract. 

b) "Application Program" means a computer 
program which is intended to be executed for the 
purpose of performing useful work for the user of 
the information being processed. Application 
programs are developed or otherwise acquired 
by the user of the Hardware/Software system, but 
they may be supplied by the Contractor. 

c) "Attachment" means a mechanical, electrical, or 
electronic interconnection to the Contractor-
supplied Machine or System of Equipment, 
manufactured by other than the original 
Equipment manufacturer that is not connected by 
the Contractor. 

d) “Business entity” means any individual, 
business, partnership, joint venture, corporation, 
S-corporation, limited liability company, sole 
proprietorship, joint stock company, consortium, 
or other private legal entity recognized by statute. 

e) “Buyer” means a State authorized contracting 
official. 

f) “Commercial Hardware” means Hardware 
developed or regularly used that: (i) has been 
sold, leased, or licensed to the general public; (ii) 
has been offered for sale, lease, or license to the 
general public; (iii) has not been offered, sold, 
leased, or licensed to the public but will be 
available for commercial sale, lease, or license in 
time to satisfy the delivery requirements of this 
Contract; or (iv) satisfies a criterion expressed in 
(i), (ii), or (iii) above and would require only minor 
modifications to meet the requirements of this 
Contract. 

g)  “Commercial Software” means Software 
developed or regularly used that: (i) has been 
sold, leased, or licensed to the general public; (ii) 
has been offered for sale, lease, or license to the 

general public; (iii) has not been offered, sold, 
leased, or licensed to the public but will be 
available for commercial sale, lease, or license in 
time to satisfy the delivery requirements of this 
Contract; or (iv) satisfies a criterion expressed in 
(i), (ii), or (iii) above and would require only minor 
modifications to meet the requirements of this 
Contract. 

h) “Contract” or “Agreement” means this Contract 
or Leveraged Purchase Agreement (LPA), or, in 
the alternative, agreement (“Agreement”), 
(including any purchase order issuing from this 
LPA (“FileNet Agreement”)), by whatever name 
known or in whatever format used. 

i) “Custom Software” means Software that does 
not meet the definition of Commercial Software. 

j) “Contractor” means the Business Entity with 
whom the State enters into this Contract. 
Contractor shall be synonymous with “supplier”, 
“vendor” or other similar term. 

k) "Data Processing Subsystem" means a 
complement of Contractor-furnished individual 
Machines, including the necessary controlling 
elements (or the functional equivalent), Operating 
Software and Software, if any, which are 
acquired to operate as an integrated group, and 
which are interconnected entirely by Contractor-
supplied power and/or signal cables; e.g., direct 
access controller and drives, a cluster of 
terminals with their controller, etc. 

l) "Data Processing System (System)" means 
the total complement of Contractor-furnished 
Machines, including one or more central 
processors (or instruction processors), Operating 
Software which are acquired to operate as an 
integrated group. 

m) “Deliverables” means Goods, Software, 
Information Technology, telecommunications 
technology, Hardware, and other items (e.g. 
reports) to be delivered pursuant to this Contract, 
including any such items furnished incident to the 
provision of services. 

n) "Designated CPU(s)" means for each product, if 
applicable, the central processing unit of the 
computers or the server unit, including any 
associated peripheral units. If no specific 
“Designated CPU(s)” are specified on the 
Contract, the term shall mean any and all CPUs 
located at the site specified therein. 

o) "Documentation" means manuals and other 
printed materials necessary or useful to the State 
in its use or maintenance of the Equipment or 
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Software provided hereunder, including, but not 
limited to License Information (LI) and Proof of 
Entitlement (POE) documents associated with 
any Software provided under this Agreement. 
Manuals and other printed materials customized 
for the State hereunder constitute Work Product if 
such materials are required by the Statement of 
Work. 

p) "Equipment” is an all-inclusive term which refers 
either to individual Machines or to a complete 
Data Processing System or Subsystem, including 
its Hardware and Operating Software (if any). 

q) "Equipment Failure" is a malfunction in the 
Equipment, excluding all external factors, which 
prevents the accomplishment of the Equipment’s 
intended function(s). If microcode or Operating 
Software residing in the Equipment is necessary 
for the proper operation of the Equipment, a 
failure of such microcode or Operating Software 
which prevents the accomplishment of the 
Equipment’s intended functions shall be deemed 
to be an Equipment Failure. 

r) "Facility Readiness Date" means the date 
specified in the Statement of Work by which the 
State must have the site prepared and available 
for Equipment delivery and installation. 

s) “Goods” means all types of tangible personal 
property, including but not limited to materials, 
supplies, and Equipment (including computer and 
telecommunications Equipment). 

t) "Hardware" usually refers to computer 
Equipment and is contrasted with Software. See 
also Equipment. 

u) "Installation Date" means the date specified in 
the Statement of Work by which the Contractor 
must have the ordered Equipment ready 
(certified) for use by the State. 

v) "Information Technology" includes, but is not 
limited to, all electronic technology systems and 
services, automated information handling, 
System design and analysis, conversion of data, 
computer programming, information storage and 
retrieval, telecommunications which include 
voice, video, and data communications, requisite 
System controls, simulation, electronic 
commerce, and all related interactions between 
people and Machines. 

 “JBE” means “Judicial Branch Entity” or any 
court of California, and including the Judicial 
Council of California. 

 “Judicial Branch Contracting Manual” means 
the manual issued by the Judicial Council of 

California, setting forth policies, procedures and 
guidelines respecting procurement of goods and 
services by the judicial branch of California.  

w) "Machine" means an individual unit of a Data 
Processing System or Subsystem, separately 
identified by a type and/or model number, 
comprised of but not limited to mechanical, 
electro-mechanical, and electronic parts, 
microcode, and special features installed thereon 
and including any necessary Software, e.g., 
central processing unit, memory module, tape 
unit, card reader, etc. 

x) "Machine Alteration" means any change to a 
Contractor- supplied Machine which is not made 
by the Contractor, and which results in the 
Machine deviating from its physical, mechanical, 
electrical, or electronic (including microcode) 
design, whether or not additional devices or parts 
are employed in making such change. 

y) "Maintenance Diagnostic Routines" means the 
diagnostic programs customarily used by the 
Contractor to test Equipment for proper 
functioning and reliability. 

z) “Manufacturing Materials” means parts, tools, 
dies, jigs, fixtures, plans, drawings, and 
information produced or acquired, or rights 
acquired, specifically to fulfill obligations set forth 
herein. 

aa) "Mean Time Between Failure (MTBF)" means 
the average expected or observed time between 
consecutive failures in a System or component. 

bb) "Mean Time to Repair (MTTR)" means the 
average expected or observed time required to 
repair a System or component and return it to 
normal operation. 

cc) "Operating Software" means those routines, 
whether or not identified as Program Products, 
that reside in the Equipment and are required for 
the Equipment to perform its intended function(s), 
and which interface the operator, other 
Contractor-supplied programs, and user 
programs to the Equipment. 

dd) "Operational Use Time" means for performance 
measurement purposes, that time during which 
Equipment is in actual operation by the State. For 
maintenance Operational Use Time purposes, 
that time during which Equipment is in actual 
operation and is not synonymous with power on 
time. 

ee) "Period of Maintenance Coverage" means the 
period of time, as selected by the State, during 
which maintenance services are provided by the 



JUDICIAL COUNCIL OF CALIFORNIA 
MASTER AGREEMENT MA-201402 WITH INTERNATIONAL BUSINESS MACHINES CORPORATION 

 
EXHIBIT A 
SECTION 2 

JUDICIAL BRANCH GENERAL PROVISIONS 
 

Page 3 of 19 

Contractor for a fixed monthly charge, as 
opposed to an hourly charge for services 
rendered. The Period of Maintenance Coverage 
consists of the Principal Period of Maintenance 
and any additional hours of coverage per day, 
and/or increased coverage for weekends and 
holidays. 

ff) "Preventive Maintenance" means that 
maintenance, performed on a scheduled basis by 
the Contractor, which is designed to keep the 
Equipment in proper operating condition. 

gg) "Principal Period of Maintenance" means any 
nine consecutive hours per day (usually between 
the hours of 7:00 a.m. and 6:00 p.m.) as selected 
by the State, including an official meal period not 
to exceed one hour, Monday through Friday, 
excluding holidays observed at the installation. 

hh) "Programming Aids" means Contractor-supplied 
programs and routines executable on the 
Contractor’s Equipment which assists a 
programmer in the development of applications 
including language processors, sorts, 
communications modules, data base 
management systems, and utility routines, (tape-
to-disk routines, disk-to-print routines, etc.). 

ii) "Program Product" means programs, routines, 
subroutines, and related items which are 
proprietary to the Contractor and which are 
licensed to the State for its use, usually on the 
basis of separately stated charges and 
appropriate contractual provisions. 

jj) "Remedial Maintenance" means that 
maintenance performed by the Contractor which 
results from Equipment (including Operating 
Software) failure, and which is performed as 
required, i.e., on an unscheduled basis. 

kk) "Software" means an all-inclusive term which 
refers to any computer programs, routines, or 
subroutines supplied by the Contractor, including 
Operating Software, Programming Aids, 
Application Programs, and Program Products. 

ll) "Software Failure" means a malfunction in the 
Contractor- supplied Software, other than 
Operating Software, which prevents the 
accomplishment of work, even though the 
Equipment (including its Operating Software) 
may still be capable of operating properly. For 
Operating Software failure, see definition of 
Equipment Failure. 

mm)“State” means the government of the State of 
California, its employees and authorized 
representatives, including without limitation any 

department, agency, or other unit of the 
government of the State of California, including 
the judicial branch of California, its trial and 
appellate courts, and the Judicial Council of 
California.. 

nn) "Statement of Work" shall mean any document 
setting forth the type and scope of services to be 
performed by IBM. Any Statement of Work 
entered into between a JBE and IBM regarding 
the FileNet products may include new terms and 
conditions relating to the provision of such 
services. 

oo) "System" means the complete collection of 
Hardware, Software and services as described in 
this Contract, integrated and functioning together, 
and performing in accordance with this Contract. 

pp) “U.S. Intellectual Property Rights” means 
intellectual property rights enforceable in the 
United States of America, including without 
limitation rights in trade secrets, copyrights, and 
U.S. patents. 

2.  CONTRACT FORMATION: 

a) [intentionally deleted]  

b) If this Contract results from a solicitation the 
Contractor's quotation or proposal is deemed a 
firm offer and this Contract document is the 
State's acceptance of that offer. 

c) [intentionally deleted] 

3. COMPLETE INTEGRATION This Agreement and the 
Exhibits to this Agreement constitute the entire 
agreement and final understanding of the Parties with 
respect to the subject matter hereof and supersede 
and terminate any and all prior and/or 
contemporaneous negotiations, representations, 
understandings, discussions, offers and/or 
agreements between the Parties, whether written or 
verbal, express or implied, relating in any way to the 
subject matter hereof. 

4. SEVERABILITY: The Contractor and the State agree 
that if any provision of this Contract is found to be 
illegal or unenforceable, such term or provision shall 
be deemed stricken and the remainder of the Contract 
shall remain in full force and effect. Either party 
having knowledge of such term or provision shall 
promptly inform the other of the presumed non-
applicability of such provision. 

5. INDEPENDENT CONTRACTOR: Contractor and the 
agents and employees of the Contractor, in the 
performance of this Contract, shall act in an 
independent capacity and not as officers or 
employees or agents of the State. 
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6. APPLICABLE LAW: This Contract shall be governed 
by and shall be interpreted in accordance with the 
laws of the State of California; venue of any action 
brought with regard to this Contract shall be in City 
and County of San Francisco, California. The United 
Nations Convention on Contracts for the International 
Sale of Goods shall not apply to this Contract. 

7. COMPLIANCE WITH STATUTES AND 
REGULATIONS: 

a) The State and the Contractor warrants and 
certifies that in the performance of this Contract, 
that each will comply with all applicable statutes, 
rules, regulations and orders of the United States 
and the State of California. The Contractor 
agrees to indemnify the State against any loss, 
cost, damage or liability by reason of the 
Contractor’s violation of this provision. 

b) The State will notify the Contractor of any such 
claim in writing and tender the defense thereof 
within a reasonable time; and 

c) The Contractor will have sole control of the 
defense of any action on such claim and all 
negotiations for its settlement or compromise; 
provided that (i) when substantial principles of 
government or public law are involved, when 
litigation might create precedent affecting future 
State operations or liability, or when involvement 
of the State is otherwise mandated by law, the 
State may participate in such action at its own 
expense with respect to attorneys’ fees and costs 
(but not liability); (ii) where a settlement would 
impose liability on the State, affect principles of 
California government or public law, or impact the 
authority of the State, the State will have the right 
to approve or disapprove any settlement or 
compromise, which approval will not 
unreasonably be withheld or delayed; and (iii) the 
State will reasonably cooperate in the defense 
and in any related settlement negotiations. 

d) If this Contract is in excess of $554,000, it is 
subject to the requirements of the World Trade 
Organization (WTO) Government Procurement 
Agreement (GPA). 

e) To the extent that this Contract falls within the 
scope of Government Code Section 11135, the 
Contractor hereby agrees to respond to and 
resolve any complaint brought to its attention, 
regarding accessibility of its products or services. 

8.  CONTRACTOR’S POWER AND AUTHORITY: The 
Contractor warrants that it has full power and 
authority to grant the rights herein granted and will 
hold the State harmless from and against any loss, 
cost, liability, and expense (including reasonable 

attorney fees) arising out of any breach of this 
warranty. Further, the Contractor avers that it will not 
enter into any arrangement with any third party which 
might abridge any rights of the State under this 
Contract. 

a)  The State will notify the Contractor of any such 
claim in writing and tender the defense thereof 
within a reasonable time; and 

b)  The Contractor will have sole control of the 
defense of any action on such claim and all 
negotiations for its settlement or compromise; 
provided that (i) when substantial principles of 
government or public law are involved, when 
litigation might create precedent affecting future 
State operations or liability, or when involvement 
of the State is otherwise mandated by law, the 
State may participate in such action at its own 
expense with respect to attorneys’ fees and costs 
(but not liability); (ii) where a settlement would 
impose liability on the State, affect principles of 
California government or public law, or impact the 
authority of the State, the State will have the right 
to approve or disapprove any settlement or 
compromise, which approval will not unreasonably 
be withheld or delayed; and (iii) the State will 
reasonably cooperate in the defense and in any 
related settlement negotiations. 

9.  ASSIGNMENT: This Contract shall not be assignable 
by the Contractor in whole or in part, by operation of 
law or otherwise, without the written consent of the 
State. The State’s consent shall not be unreasonably 
withheld or delayed. For the purpose of this 
paragraph, the State will not unreasonably prohibit the 
Contractor from freely assigning its right to payment, 
provided that the Contractor remains responsible for 
its obligations hereunder. 

10. WAIVER OF RIGHTS: Any action or inaction by the 
State or the failure of the State on any occasion, to 
enforce any right or provision of the Contract, shall 
not be construed to be a waiver by the State of its 
rights hereunder and shall not prevent the State from 
enforcing such provision or right on any future 
occasion. The rights and remedies of the State herein 
are cumulative and are in addition to any other rights 
or remedies that the State may have at law or in 
equity. 

11. ORDER OF PRECEDENCE: In the event of any 
inconsistency between the articles, attachments, 
specifications or provisions which constitute this 
Contract, the order of precedence shall be as shown 
on the Master Agreement Cover Sheet to this 
Contract (Master Agreement Number MA-201402). 

12. PACKING AND SHIPMENT: 
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a)   [Intentionally deleted]. 

b)   [Intentionally deleted]  

c)   Shipments must be made as specified in this 
Contract, as it may be amended, or otherwise 
directed in writing by the State. 

13. TRANSPORTATION COSTS AND OTHER FEES 
OR EXPENSES: No charge for delivery, drayage, 
express, parcel post, packing, cartage, insurance, 
license fees, permits, cost of bonds, or for any other 
purpose will be paid by the State unless expressly 
included and itemized in the Contract. 

14. DELIVERY: The Contractor shall strictly adhere to 
the delivery and completion schedules specified in 
this Contract. Time, if stated as a number of days, 
shall mean calendar days unless otherwise specified. 
The quantities specified herein are the only quantities 
required. If the Contractor delivers in excess of the 
quantities specified herein, the State shall not be 
required to make any payment for the excess 
Deliverables, and may return them to Contractor at 
the Contractor’s expense or utilize any other rights 
available to the State at law or in equity. 

15. SUBSTITUTIONS: Substitution of Deliverables may 
not be tendered without advance written consent of 
the Buyer. The Contractor shall not use any 
specification in lieu of those contained in the Contract 
without written consent of the Buyer. 

16. INSPECTION, ACCEPTANCE AND REJECTION: 
Unless otherwise specified in the Statement of 
Work: 

a) When acquiring Commercial Hardware or 
Commercial Software, the State shall rely on 
Contractor’s existing quality assurance system as 
a substitute for State inspection and testing. For all 
other acquisitions, Contractor and its 
subcontractors will provide and maintain a quality 
assurance system acceptable to the State 
covering Deliverables and services under this 
Contract and will tender to the State only those 
Deliverables that have been inspected and found 
to conform to this Contract’s requirements. The 
Contractor will keep records evidencing 
inspections and their result, and will make these 
records available to the State during Contract 
performance and for three years after final 
payment. The Contractor shall permit the State to 
review procedures, practices, processes, and 
related documents to determine the acceptability 
of the Contractor’s quality assurance System or 
other similar business practices related to 
performance of the Contract. 

b) All Deliverables may be subject to inspection and 
test by the State or its authorized representatives. 

c) The Contractor and its subcontractors shall 
provide all reasonable facilities for the safety and 
convenience of inspectors at no additional cost to 
the State. The Contractor shall furnish to 
inspectors all information and data as may be 
reasonably required to perform their inspection. 

d) Subject to subsection 16 (a) above, all 
Deliverables may be subject to final inspection, 
test and acceptance by the State at destination, 
notwithstanding any payment or inspection at 
source. 

e) The State shall give written notice of rejection of 
Deliverables delivered or services performed 
hereunder within a reasonable time after receipt of 
such Deliverables or performance of such 
services. Such notice of rejection will state the 
respects in which the Deliverables do not 
substantially conform to their specifications. If the 
Judicial Council does not provide such notice of 
rejection within fifteen (15) days of delivery for 
purchases of Commercial Hardware or 
Commercial Software or thirty (30) days of delivery 
for all other purchases, such Deliverables and 
services will be deemed to have been accepted. 
Acceptance by the State will be final and 
irreversible, except as it relates to latent defects, 
fraud, and gross mistakes amounting to fraud. 
Acceptance shall not be construed to waive any 
warranty rights that the State might have at law or 
by express reservation in this Contract with 
respect to any nonconformity. 

f) Unless otherwise specified in the Statement of 
Work, title to Equipment shall remain with the 
Contractor and assigns, if any, until such time as 
successful acceptance testing has been achieved. 
Title to a special feature installed on a Machine 
and for which only a single installation charge was 
paid shall pass to the State at no additional 
charge, together with title to the Machine on which 
it was installed. 

17. SAMPLES: 

a) Samples of items may be required by the State for 
inspection and specification testing and must be 
furnished free of expense to the State. The 
samples furnished must be identical in all respects 
to the products bid and/or specified in the 
Contract. 

b)  Samples, if not destroyed by tests, may, upon 
request made at the time the sample is furnished, 
be returned at the Contractor’s expense. 
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18. WARRANTY: 

a)  Unless otherwise specified in a Statement of 
Work, the warranties in this subsection a) begin 
upon delivery of the goods or services in question 
and end one (1) year thereafter. The Contractor 
warrants that (i) Deliverables and services 
furnished hereunder will substantially conform to 
the requirements of this Contract (including 
without limitation all descriptions, specifications, 
and drawings identified in the Statement of Work 
and Exhibit G – Product Functionality and Detail 
Information, and (ii) the Deliverables will be free 
from material defects in materials and 
workmanship. Where the parties have agreed to 
design specifications (such as a Detailed Design 
Document) and incorporated the same or 
equivalent in the Statement of Work directly or by 
reference, the Contractor will warrant that it’s 
Deliverables provide all material functionality 
required thereby. In addition to the other 
warranties set forth herein, where the Contract 
calls for delivery of Commercial Software, the 
Contractor warrants that such Software will 
perform in accordance with its license and 
accompanying Documentation. The Judicial 
Council’s approval of designs or specifications 
furnished by Contractor shall not relieve the 
Contractor of its obligations under this warranty. 

b)  The Contractor warrants that Deliverables 
furnished hereunder (i) will be free, at the time of 
delivery, of harmful code (i.e. computer viruses, 
worms, trap doors, time bombs, disabling code, or 
any similar malicious mechanism designed to 
interfere with the intended operation of, or cause 
damage to, computers, data, or Software); and (ii) 
will not infringe or violate any U.S. Intellectual 
Property Right. Without limiting the generality of 
the foregoing, if the Judicial Council believes that 
harmful code may be present in any Commercial 
Software delivered hereunder, the Contractor will, 
upon the Judicial Council’s request, provide a new 
or clean install of the Software. 

c)  Unless otherwise specified in the Statement of 
Work: 

(i) The Contractor does not warrant that any 
Software provided hereunder is error-free or 
that it will run without immaterial interruption. 

(ii) The Contractor does not warrant and will 
have no responsibility for a claim to the 
extent that it arises directly from (A) a 
modification made by the Judicial Council, 
unless such modification is approved or 
directed by the Contractor, (B) use of 
Software in combination with or on products 

other than as specified by the Contractor, or 
(C) misuse by the Judicial Council. 

(iii) Where the Contractor resells Commercial 
Hardware or Commercial Software it 
purchased from a third party, Contractor, to 
the extent it is legally able to do so, will pass 
through any such third party warranties to 
the Judicial Council and will reasonably 
cooperate in enforcing them. Such warranty 
pass-through will not relieve the Contractor 
from Contractor’s warranty obligations set 
forth above. 

d)   All warranties, including special warranties 
specified elsewhere herein, shall inure to the 
Judicial Council, its successors, assigns, customer 
agencies, and governmental users of the 
Deliverables or services. 

e)   Except as may be specifically provided in the 
Statement of Work or elsewhere in this Contract, 
for any breach of the warranties provided in this 
Section, the Judicial Council’s exclusive remedy 
and the Contractor’s sole obligation will be limited 
to: 

(i) re-performance, repair, or replacement of the 
nonconforming Deliverable (including, 
without limitation, an infringing Deliverable) 
or service; or 

(ii) should the State in its sole discretion 
consent, refund of all amounts paid by the 
State for the nonconforming Deliverable or 
service and payment to the State of any 
additional amounts necessary to equal the 
State’s Cost to Cover. “Cost to Cover” 
means the cost, properly mitigated, of 
procuring Deliverables or services of 
equivalent capability, function, and 
performance. The payment obligation in this 
subsection (e)(ii) will not exceed the limits on 
the Contractor’s liability set forth in the 
Section entitled “Limitation of Liability.” 

f)   EXCEPT FOR THE EXPRESS WARRANTIES 
SPECIFIED IN THIS SECTION, THE 
CONTRACTOR MAKES NO WARRANTIES 
EITHER EXPRESS OR IMPLIED, INCLUDING 
WITHOUT LIMITATION ANY IMPLIED 
WARRANTIES OF MERCHANTABILITY OR 
FITNESS FOR A PARTICULAR PURPOSE. 

19. SAFETY AND ACCIDENT PREVENTION: In 
performing work under this Contract on State 
premises, the Contractor shall conform to any specific 
safety requirements contained in the Contract or as 
required by law or regulation. The Contractor shall 
take any additional precautions as the State may 
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reasonably require for safety and accident prevention 
purposes. Any violation of such rules and 
requirements, unless promptly corrected, shall be 
grounds for termination of this Contract in accordance 
with the default provisions hereof. 

20. INSURANCE: The Contractor shall maintain all 
commercial general liability insurance, workers’ 
compensation insurance and any other insurance 
required under the Contract, and as set forth on 
Exhibit H (“Required Insurance”). The Contractor shall 
furnish insurance certificate(s) evidencing required 
insurance coverage acceptable to the State, including 
endorsements showing the State as an “additional 
insured” if required under the Contract. Any required 
endorsements requested by the State must be 
separately provided; merely referring to such 
coverage on the certificates(s) is insufficient for this 
purpose. When performing work on state owned or 
controlled property, Contractor shall provide a waiver 
of subrogation in favor of the State for its workers’ 
compensation policy. 

21. TERMINATION FOR NON-APPROPRIATION OF 
FUNDS: 

 a)  If the term of this Contract extends into fiscal 
years subsequent to that in which it is approved, 
such continuation of the Contract is contingent on 
the appropriation of funds for such purpose by the 
Legislature. If funds to effect such continued 
payment are not appropriated, the Contractor 
agrees to take back any affected Deliverables 
furnished under this Contract, terminate any 
services supplied to the State under this Contract, 
and relieve the State of any further obligation 
therefor. 

b) The State agrees that if it appears likely that 
subsection a) above will be invoked, the State and 
Contractor shall agree to take all reasonable steps 
to prioritize work and Deliverables and minimize 
the incurrence of costs prior to the expiration of 
funding for this Contract. 

c) THE STATE AGREES THAT IF PARAGRAPH a) 
ABOVE IS INVOKED, COMMERCIAL 
HARDWARE AND SOFTWARE THAT HAS NOT 
BEEN PAID FOR SHALL BE RETURNED TO 
THE CONTRACTOR IN SUBSTANTIALLY THE 
SAME CONDITION IN WHICH DELVIERED TO 
THE STATE, SUBJECT TO NORMAL WEAR 
AND TEAR. THE STATE FURTHER AGREES TO 
PAY FOR PACKING, CRATING, 
TRANSPORTATION TO THE CONTRACTOR’S 
NEAREST FACILITY AND FOR 
REIMBURSEMENT TO THE CONTRACTOR FOR 
EXPENSES INCURRED FOR THEIR 

ASSISTANCE IN SUCH PACKING AND 
CRATING.  

22. TERMINATION FOR THE CONVENIENCE OF THE 
STATE: 

a) The Judicial Council may terminate this LPA or 
performance of work under this Contract for its 
convenience in whole or in part, if Judicial 
Council’s Approving Authority, as defined in the 
Judicial Branch Contracting Manual, determines 
that a termination is in the Judicial Council’s best 
interest. Any JBE or non-Judicial Council JBE may 
terminate its own FileNet Agreement or 
performance of work resulting from a Purchase 
Order under this LPA for its convenience in whole 
or in part, if the JBE or non-Judicial Council JBE’s 
Approving Authority, as defined in the Judicial 
Branch Contracting Manual, or other authority as 
delegated, determines that a termination is in its 
best interest.  

b) After receipt of a Notice of Termination, and 
except as directed by the State, the Contractor 
shall immediately proceed with the following 
obligations, as applicable, regardless of any delay 
in determining or adjusting any amounts due 
under this clause. The Contractor shall: 

(i) Stop work as specified in the Notice of 
Termination. 

(ii) Place no further subcontracts for materials, 
services, or facilities, except as necessary to 
complete the continuing portion of the 
Contract. 

(iii) Terminate all subcontracts to the extent they 
relate to the work terminated. 

(iv) Settle all outstanding liabilities and 
termination settlement proposals arising from 
the termination of subcontracts; 

c) After termination, the Contractor shall submit a 
final termination settlement proposal to the State 
in the form and with the information prescribed by 
the State. The Contractor shall submit the 
proposal promptly, but no later than 90 days after 
the effective date of termination, unless a different 
time is provided in the Statement of Work or in the 
Notice of Termination. 

d) The Contractor and the State may agree upon the 
whole or any part of the amount to be paid as 
requested under subsection (c) above. 

e) Unless otherwise set forth in the Statement of 
Work, if the Contractor and the State fail to agree 
on the amount to be paid because of the 
termination for convenience, the State will pay the 
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Contractor the following amounts; provided that in 
no event will total payments exceed the amount 
payable to the Contractor if the Contract had been 
fully performed: 

(i) The Contract price for Deliverables or 
services accepted or retained by the State 
and not previously paid for, adjusted for any 
savings on freight and other charges; and 

(ii) The total of: 

A) The reasonable costs incurred in the 
performance of the work terminated, 
including initial costs and preparatory 
expenses allocable thereto, but 
excluding any cost attributable to 
Deliverables or services paid or to be 
paid; 

B) The reasonable cost of settling and 
paying termination settlement proposals 
under terminated subcontracts that are 
properly chargeable to the terminated 
portion of the Contract; and 

C) Reasonable storage, transportation, 
demobilization, unamortized overhead 
and capital costs, and other costs 
reasonably incurred by the Contractor in 
winding down and terminating its work. 

f) The Contractor will use generally accepted 
accounting principles, or accounting principles 
otherwise agreed to in writing by the parties, and 
sound business practices in determining all costs 
claimed, agreed to, or determined under this 
clause. 

23. TERMINATION FOR DEFAULT:  

a) The Judicial Council may, subject to the clause 
titled “Force Majeure” and to sub-section d) below, 
by written notice of default to the Contractor, 
terminate this LPA in whole or in part if the 
Contractor fails to:  

i)     Deliver the Deliverables or perform the 
services within the time specified in the 
Contract or any amendment thereto;  

ii)    Make progress, so that the lack of progress 
endangers performance of this Contract; or  

iii)    Perform any of the other provisions of this 
Contract.  

 A JBE may, subject to the clause titled “Force 
Majeure” and to sub-section d) below, by written 
notice of default to the Contractor, terminate its 
FileNet Agreement in whole or in part if the 
Contractor fails to:  

i)     Deliver the Deliverables or perform the 
services within the time specified in the 
Contract or any amendment thereto;  

ii)    Make progress, so that the lack of progress 
endangers performance of this Contract; or  

iii)    Perform any of the other provisions of this 
Contract.  

b) The Judicial Council ’s or JBE’s right to terminate 
this Contract under sub-section a) above, may be 
exercised only if the failure constitutes a material 
breach of this Contract and if the Contractor does 
not cure such failure within the time frame stated 
in the  Judicial Council ’s or JBE’s cure notice, 
which in no event will be less than fifteen (15) 
days, unless the Statement of Work calls for a 
different period.  

c)  If the Judicial Council  or JBE terminates this 
Contract in whole or in part pursuant to this 
Section, it may acquire, under terms and in the 
manner the Buyer considers appropriate, 
Deliverables or services similar to those 
terminated, and the Contractor will be liable to the 
Judicial Council  or JBE for any excess costs for 
those Deliverables and services, including without 
limitation costs third party vendors charge for 
Manufacturing Materials (but subject to the clause 
entitled “Limitation of Liability”). However, the 
Contractor shall continue the work not terminated.  

d) If the Contract is terminated for default, the 
Judicial Council  or JBE may require the 
Contractor to transfer title, or in the case of 
licensed Software, license, and deliver to the 
State, as directed by the Buyer, any:  

(i)    completed Deliverables,  

(ii)   partially completed Deliverables, and,  

(iii)   subject to provisions of sub-section e) below, 
Manufacturing Materials related to the 
terminated portion of this Contract. Nothing in 
this sub-section d) will be construed to grant 
the Judicial Council  or JBE rights to 
Deliverables that it would not have received 
had this Contract been fully performed. Upon 
direction of the Buyer, the Contractor shall 
also protect and preserve property in its 
possession in which the Judicial Council  or 
JBE has an interest.  

e) The Judicial Council or JBE shall pay Contract 
price for completed Deliverables delivered and 
accepted and items the Judicial Council  or JBE 
requires the Contractor to transfer under section 
(d) above. Unless the Statement of Work calls for 
different procedures or requires no-charge delivery 
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of materials, the Contractor and Buyer shall 
attempt to agree on the amount of payment for 
Manufacturing Materials and other materials 
delivered and accepted by the Judicial Council or 
JBE for the protection and preservation of the 
property; provided that where the Contractor has 
billed the Judicial Council  or JBE for any such 
materials, no additional charge will apply. Failure 
to agree will constitute a dispute under the 
Disputes clause. The Judicial Council  or JBE may 
withhold from these amounts any sum it 
determines to be necessary to protect the Judicial 
Council  or JBE against loss because of 
outstanding liens or claims of former lien holders.  

f) If, after termination, it is determined by a final 
decision that the Contractor was not in default, the 
rights and obligations of the parties shall be the 
same as if the termination had been issued for the 
convenience of the State. 

g) Both parties, Judicial Council  or JBE and 
Contractor, upon any termination for default, have 
a duty to mitigate the damages suffered by it. 

h) The rights and remedies of the Judicial Council  or 
JBE in this clause are in addition to any other 
rights and remedies provided by law or under this 
Contract, and are subject to the clause titled 
“Limitation of Liability.” 

24. FORCE MAJEURE:  

Except for defaults of subcontractors at any tier, the 
Contractor shall not be liable for any excess costs if 
the failure to perform the Contract arises from causes 
beyond the control and without the fault or negligence 
of the Contractor. Examples of such causes include, 
but are not limited to: 
a) Acts of God or of the public enemy, and 
b) Acts of the federal or State government in either 

its sovereign or contractual capacity. 
If the failure to perform is caused by the default of a 
subcontractor at any tier, and if the cause of the 
default is beyond the control of both the Contractor 
and subcontractor, and without the fault or negligence 
of either, the Contractor shall not be liable for any 
excess costs for failure to perform. 

25. RIGHTS AND REMEDIES OF STATE FOR 
DEFAULT: 

a) In the event any Deliverables furnished or services 
provided by the Contractor in the performance of 
the Contract should fail to conform to the 
requirements herein, or to the sample submitted 
by the Contractor, the State may reject the same, 
and it shall become the duty of the Contractor to 
reclaim and remove the item promptly or to correct 
the performance of services, without expense to 

the State, and immediately replace all such 
rejected items with others conforming to the 
Contract. 

b) In addition to any other rights and remedies the 
State may have, the State may require the 
Contractor, at Contractor’s expense, to ship 
Deliverables via air freight or expedited routing to 
avoid or minimize actual or potential delay if the 
delay is the fault of the Contractor. 

c) In the event of the termination of the Contract, 
either in whole or in part, by reason of default or 
breach by the Contractor, any loss or damage 
sustained by the State in procuring any items 
which the Contractor agreed to supply shall be 
borne and paid for by the Contractor (but subject 
to the clause entitled “Limitation of Liability”). 

d) The State reserves the right to offset the 
reasonable cost of all damages caused to the 
State against any outstanding invoices or amounts 
owed to the Contractor or to make a claim against 
the Contractor therefore. 

26. LIMITATION OF LIABILITY: 

a) Contractor’s liability for damages to the State for 
any cause whatsoever, and regardless of the form 
of action, whether in Contract or in tort, shall be 
limited to the Purchase Price. For purposes of this 
sub-section a), “Purchase Price” will mean the 
aggregate Contract price; except that, with respect 
to a Contract under which multiple purchase 
orders will be issued (e.g., a Master Agreement or 
Multiple Award Schedule contract), “Purchase 
Price” will mean the total price of the purchase 
order for the Deliverable(s) or service(s) that gave 
rise to the loss, such that the Contractor will have 
a separate limitation of liability for each purchase 
order. 

b) The foregoing limitation of liability shall not apply 
(i) to any liability under the General Provisions 
entitled “Compliance with Statutes and 
Regulations” (ii) to liability under the General 
Provisions, entitled “Patent, Copyright, and Trade 
Secret Indemnity” or to any other liability (including 
without limitation indemnification obligations) for 
infringement of third party intellectual property 
rights; (iii) to claims arising under provisions herein 
calling for indemnification for third party claims 
against the State for death, bodily injury to 
persons or damage to real or tangible personal 
property caused by the Contractor’s negligence or 
willful misconduct; or (iv) to costs or attorney’s 
fees that the State becomes entitled to recover as 
a prevailing party in any action. 
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c) The State’s liability for damages for any cause 
whatsoever, and regardless of the form of action, 
whether in Contract or in tort, shall be limited to 
the Purchase Price, as that term is defined in 
subsection a) above. Nothing herein shall be 
construed to waive or limit the State’s sovereign 
immunity or any other immunity from suit provided 
by law. 

d) In no event will either the Contractor or the State 
be liable for consequential, incidental, indirect, 
special, or punitive damages, even if notification 
has been given as to the possibility of such 
damages, except (i) to the extent that the 
Contractor’s liability for such damages is 
specifically set forth in the Statement of Work or 
(ii) to the extent that the Contractor’s liability for 
such damages arises out of sub- section b)(i), 
b)(ii), or b)(iv) above. 

27. CONTRACTOR’S LIABILITY FOR INJURY TO 
PERSONS OR DAMAGE TO PROPERTY: 

a) The Contractor shall be liable for damages arising 
out of injury to the person and/or damage to the 
property of the State, employees of the State, 
persons designated by the State for training, or 
any other person(s) other than agents or 
employees of the Contractor, designated by the 
State for any purpose, prior to, during, or 
subsequent to delivery, installation, acceptance, 
and use of the Deliverables either at the 
Contractor’s site or at the State’s place of 
business, provided that the injury or damage was 
caused by the fault or negligence of the 
Contractor. 

b) The Contractor shall not be liable for damages 
arising out of or caused by an alteration or an 
Attachment not made or installed by the 
Contractor, or for damage to alterations or 
Attachments that may result from the normal 
operation and maintenance of the Deliverables 
provided by the Contractor during the Contract. 

28. INDEMNIFICATION: The Contractor agrees to 
indemnify, defend and save harmless the State, its 
officers, agents and employees from any and all third 
party claims, costs (including without limitation 
reasonable attorneys’ fees), and losses due to the 
injury or death of any individual, or the loss or 
damage to any real or tangible personal property, 
resulting from the willful misconduct or negligent acts 
or omissions of the Contractor or any of its affiliates, 
agents, subcontractors, employees, suppliers, or 
laborers furnishing or supplying work, services, 
materials, or supplies in connection with the 
performance of this Contract. Such defense and 
payment will be conditional upon the following: 

a) The State will notify the Contractor of any such 
claim in writing and tender the defense thereof 
within a reasonable time; and 

b) The Contractor will have sole control of the 
defense of any action on such claim and all 
negotiations for its settlement or compromise; 
provided that (i) when substantial principles of 
government or public law are involved, when 
litigation might create precedent affecting future 
State operations or liability, or when involvement 
of the State is otherwise mandated by law, the 
State may participate in such action at its own 
expense with respect to attorneys’ fees and costs 
(but not liability); (ii) where a settlement would 
impose liability on the State, affect principles of 
California government or public law, or impact the 
authority of the State, the State will have the right 
to approve or disapprove any settlement or 
compromise, which approval will not unreasonably 
be withheld or delayed; and (iii) the State will 
reasonably cooperate in the defense and in any 
related settlement negotiations. 

29. INVOICES: Unless otherwise specified, invoices shall 
be sent to the address set forth herein. Invoices shall 
be submitted in triplicate and shall include the 
Contract number; release order number (if 
applicable); item number; unit price, extended item 
price and invoice total amount. If applicable, State 
sales tax and/or use tax shall be itemized separately 
and added to each invoice. 

 30.REQUIRED PAYMENT DATE: The JBE will 
endeavor to pay its properly submitted, itemized 
invoices not more than 45 days after receipt of an 
undisputed invoice.   

31. TAXES: Unless otherwise required by law, the State 
of California is exempt from Federal excise taxes. The 
State will only pay for any State or local sales or use 
taxes on the services rendered or Goods supplied to 
the State pursuant to this Contract. 

32. NEWLY MANUFACTURED GOODS: All Goods 
furnished under this Contract shall be newly 
manufactured Goods or certified as new and 
warranted as new by the manufacturer; used or 
reconditioned Goods are prohibited, unless otherwise 
specified. 

33. CONTRACT MODIFICATION: No amendment or 
variation of the terms of this Contract shall be valid 
unless made in writing, signed by the parties and 
approved as required. No oral understanding or 
agreement not incorporated in the Contract is binding 
on any of the parties. 

34. CONFIDENTIALITY OF DATA: All financial, 
statistical, personal, technical and other data and 
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information relating to the Judicial Council's operation 
which are designated confidential by the Judicial 
Council and made available to the Contractor in order 
to carry out this Contract, or which become available 
to the Contractor in carrying out this Contract, shall be 
protected by the Contractor from unauthorized use 
and disclosure through the observance of the same or 
more effective procedural requirements as are 
applicable to the State. The identification of all such 
confidential data and information as well as the 
State's procedural requirements for protection of such 
data and information from unauthorized use and 
disclosure shall be provided by the State in writing to 
the Contractor. If the methods and procedures 
employed by the Contractor for the protection of the 
Contractor's data and information are deemed by the 
State to be adequate for the protection of the State's 
confidential information, such methods and 
procedures may be used, with the written consent of 
the State, to carry out the intent of this paragraph. 
The Contractor shall not be required under the 
provisions of this paragraph to keep confidential any 
data or information which is or becomes publicly 
available, is already rightfully in the Contractor's 
possession without obligation of confidentiality, is 
independently developed by the Contractor outside 
the scope of this Contract, or is rightfully obtained 
from third parties. 

35. NEWS RELEASES:  News releases, publicity, social 
media content and advertising pertaining to this 
Contract shall not be made without prior written 
review and approval of the JBE’s Approving Authority. 

36. DOCUMENTATION: 

a) The Contractor agrees to provide to the State, at 
no charge, all Documentation as described within 
the Statement of Work, or as otherwise available, 
and updated versions thereof, which are 
necessary or useful to the State in its use of the 
Equipment or Software provided hereunder. The 
Contractor agrees to provide additional 
Documentation at prices not in excess of charges 
made by the Contractor to its other customers for 
similar Documentation. 

b) If the Contractor is unable to perform maintenance 
or the State desires to perform its own 
maintenance on Equipment purchased under this 
Contract then upon written notice by the State the 
Contractor will provide at Contractor’s then current 
rates and fees adequate and reasonable 
assistance including relevant Documentation to 
allow the State to maintain the Equipment based 
on the Contractor’s methodology. The Contractor 
agrees that the State may reproduce such 
Documentation for its own use in maintaining the 
Equipment. If the Contractor is unable to perform 

maintenance, the Contractor agrees to license any 
other Contractor that the State may have hired to 
maintain the Equipment to use the above noted 
Documentation. The State agrees to include the 
Contractor’s copyright notice on any such 
Documentation reproduced, in accordance with 
copyright instructions to be provided by the 
Contractor. 

37. RIGHTS IN WORK PRODUCT: 

a) All inventions, discoveries, intellectual property, 
technical communications and records originated 
or prepared by the Contractor pursuant to this 
Contract including papers, reports, charts, 
computer programs, and other Documentation or 
improvements thereto, and including the 
Contractor’s administrative communications and 
records relating to this Contract (collectively, the 
“Work Product”), shall be the Contractor’s 
exclusive property. The provisions of this sub-
section a) may be revised in a Statement of Work. 

b) Software and other materials developed or 
otherwise obtained by or for the Contractor or its 
affiliates independently of this Contract or 
applicable purchase order (“Pre-Existing 
Materials”) do not constitute Work Product. If the 
Contractor creates derivative works of Pre-Existing 
Materials, the elements of such derivative works 
created pursuant to this Contract constitute Work 
Product, but other elements do not. Nothing in this 
Section 37 will be construed to interfere with the 
Contractor’s or its affiliates’ ownership of Pre-
Existing Materials. 

c) The State will have Government Purpose Rights to 
the Work Product as Deliverable or delivered to 
the State hereunder. “Government Purpose 
Rights” are the unlimited, irrevocable, worldwide, 
perpetual, royalty-free, non-exclusive rights and 
licenses to use, modify, reproduce, perform, 
release, display, create derivative works from, and 
disclose the Work Product. “Government Purpose 
Rights” also include the right to release or disclose 
the Work Product outside the State for any State 
government purpose and to authorize recipients to 
use, modify, reproduce, perform, release, display, 
create derivative works from, and disclose the 
Work Product for any State government purpose. 
Such recipients of the Work Product may include, 
without limitation, State Contractors, California 
local governments, the U.S. federal government, 
and the State and local governments of other 
states. “Government Purpose Rights” do not 
include any rights to use, modify, reproduce, 
perform, release, display, create derivative works 
from, or disclose the Work Product for any 
commercial purpose. 
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d) The ideas, concepts, know-how, or techniques 
relating to data processing, developed during the 
course of this Contract by the Contractor or jointly 
by the Contractor and the State may be used by 
either party without obligation of notice or 
accounting. 

e) This Contract shall not preclude the Contractor 
from developing materials outside this Contract 
that are competitive, irrespective of their similarity 
to materials which might be delivered to the State 
pursuant to this Contract. 

38. SOFTWARE LICENSE: Unless otherwise specified in 
the Statement of Work, the Contractor hereby grants 
to the State and the State accepts from the 
Contractor, subject to the terms and conditions of this 
Contract, a perpetual, irrevocable, royalty-free, non-
exclusive, license to use the Software Products in this 
Contract (hereinafter referred to as “Software 
Products”). 

a) The State may use the Software Products in the 
conduct of its own business, and any division 
thereof 

b) The license granted above authorizes the State to 
use the Software Products in machine-readable 
form on the Computer System located at the 
site(s) specified in the Statement of Work. Said 
Computer System and its associated units 
(collectively referred to as CPU) are as designated 
in the Statement of Work. If the designated CPU is 
inoperative due to malfunction, the license herein 
granted shall be temporarily extended to authorize 
the State to use the Software Products, in 
machine-readable form, on any other State CPU 
until the designated CPU is returned to operation. 

 c) By prior written notice, the State may redesignate 
the CPU in which the Software Products are to be 
used provided that the redesignated CPU is 
substantially similar in size and scale at no 
additional cost. The redesignation shall not be 
limited to the original site and will be effective 
upon the date specified in the notice of 
redesignation. 

d) Acceptance of Commercial Software (including 
third party Software) and Custom Software will be 
governed by the terms and conditions of this 
Contract. 

39. PROTECTION OF PROPRIETARY SOFTWARE 
AND OTHER PROPRIETARY DATA: 

a) The State agrees that all material appropriately 
marked or identified in writing as proprietary, and 
furnished hereunder are provided for the State’s 
exclusive use for the purposes of this Contract 

only. All such proprietary data shall remain the 
property of the Contractor. The State agrees to 
take all reasonable steps to insure that such 
proprietary data are not disclosed to others, 
without prior written consent of the Contractor, 
subject to California Rule of Court 10.500. 

b) The State will insure, prior to disposing of any 
media, that any licensed materials contained 
thereon have been erased or otherwise destroyed. 

c) The State agrees that it will take appropriate 
action by instruction, agreement or otherwise with 
its employees or other persons permitted access 
to licensed software and other proprietary data to 
satisfy its obligations in this Contract with respect 
to use, copying, modification, protection and 
security of proprietary software and other 
proprietary data. 

40. RIGHT TO COPY OR MODIFY: 

a) Any Software Product provided by the Contractor 
in machine-readable form may be copied, in whole 
or in part, in printed or machine-readable form for 
use by the State with the designated CPU, to 
perform one-time benchmark tests, for archival or 
emergency restart purposes, to replace a worn 
copy, to understand the contents of such machine- 
readable material, or to modify the Software 
Product as provided below; provided, however, 
that no more than the number of printed copies 
and machine-readable copies as specified in the 
Statement of Work will be in existence under this 
Contract at any time without prior written consent 
of the Contractor. Such consent shall not be 
unreasonably withheld by the Contractor. The 
original, and any copies of the Software Product, 
in whole or in part, which are made hereunder 
shall be the property of the Contractor. 

b) The State may modify any non-personal computer 
Software Product, in machine-readable form, for 
its own use and merge it into other program 
material. Any portion of the Software Product 
included in any merged program material shall be 
used only on the designated CPUs and shall be 
subject to the terms and conditions of the 
Contract. 

41. FUTURE RELEASES: Unless otherwise specifically 
provided in this Contract, or the Statement of Work, if 
improved versions, e.g., patches, bug fixes, updates 
or releases, of any Software Product are developed 
by the contractor, and are made available to other 
licensees, they will be made available to the State at 
no additional cost only if such are made available to 
other licensees at no additional cost. If the Contractor 
offers new versions or upgrades to the Software 
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Product, they shall be made available to the State at 
the State’s option at a price no greater than the 
Contract price plus a price increase proportionate to 
the increase from the list price of the original version 
to that of the new version, if any. If the Software 
Product has no list price, such price increase will be 
proportionate to the increase in average price from 
the original to the new version, if any, as estimated by 
the Contractor in good faith. 

42. ENCRYPTION/CPU ID AUTHORIZATION CODES: 

a) When Encryption/CPU Identification (ID) 
authorization codes are required to operate the 
Software Products, the Contractor will provide all 
codes to the State with delivery of the Software. 

b) In case of an inoperative CPU, the Contractor will 
provide a temporary encryption/CPU ID 
authorization code to the State for use on a 
temporarily authorized CPU until the designated 
CPU is returned to operation. 

c) When changes in designated CPUs occur, the 
State will notify the Contractor via telephone 
and/or facsimile/e-mail of such change. Upon 
receipt of such notice, the Contractor will issue via 
telephone and/or facsimile/e-mail to the State 
within 24 hours, a temporary encryption ID 
authorization code for use on the newly 
designated CPU until such time as permanent 
code is assigned. 

43. PATENT, COPYRIGHT AND TRADE SECRET 
INDEMNITY: 

a) Contractor will indemnify, defend, and save 
harmless the State, its officers, agents, and 
employees, from any and all third party claims, 
costs (including without limitation reasonable 
attorneys’ fees), and losses for infringement or 
violation of any U.S. Intellectual Property Right by 
any product or service provided hereunder. With 
respect to claims arising from computer Hardware 
or Software manufactured by a third party and sold 
by Contractor as a reseller, Contractor will pass 
through to the State such indemnity rights as it 
receives from such third party (“Third Party 
Obligation”) and will cooperate in enforcing them; 
provided that if the third party manufacturer fails to 
honor the Third Party Obligation, Contractor will 
provide the State with indemnity protection equal 
to that called for by the Third Party Obligation, but 
in no event greater than that called for in the first 
sentence of this Section ). The provisions of the 
preceding sentence apply only to third party 
computer Hardware or Software sold as a distinct 
unit and accepted by the State. 

Unless a Third Party Obligation provides 
otherwise, the defense and payment obligations 
set forth in this Section will be conditional upon the 
following: 

(i) The State will notify the Contractor of any 
such claim in writing and tender the defense 
thereof within a reasonable time; and 

(ii) The Contractor will have sole control of the 
defense of any action on such claim and all 
negotiations for its settlement or 
compromise; provided that a) when 
substantial principles of government or 
public law are involved, when litigation might 
create precedent affecting future State 
operations or liability, or when involvement of 
the State is otherwise mandated by law, the 
State may participate in such action at its 
own expense with respect to attorneys’ fees 
and costs (but not liability); (b) where a 
settlement would impose liability on the 
State, affect principles of California 
government or public law, or impact the 
authority of the State, the State will have the 
right to approve or disapprove any 
settlement or compromise, which approval 
will not unreasonably be withheld or delayed; 
and (c) the State will reasonably cooperate 
in the defense and in any related settlement 
negotiations. 

b) Should the Deliverables, or the operation thereof, 
become, or in the Contractor's opinion are likely to 
become, the subject of a claim of infringement or 
violation of a U.S. Intellectual Property Right, the 
State shall permit the Contractor, at its option and 
expense, either to procure for the State the right to 
continue using the Deliverables, or to replace or 
modify the same so that they become non-
infringing. If none of these options can reasonably 
be taken, or if the use of such Deliverables by the 
State shall be prevented by injunction, the 
Contractor agrees to take back such Deliverables 
and make every reasonable effort to assist the 
State in procuring substitute Deliverables. If, in the 
sole opinion of the State, the return of such 
infringing Deliverables makes the retention of 
other Deliverables acquired from the Contractor 
under this Contract impractical, the State shall 
then have the option of terminating such 
Contracts, or applicable portions thereof, without 
penalty or termination charge. The Contractor 
agrees to take back such Deliverables and refund 
any sums the State has paid the Contractor less 
any reasonable amount for use or damage. 

c) The Contractor shall have no liability to the State 
under any provision of this clause with respect to 
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any claim of patent, copyright or trade secret 
infringement which is based upon: 

(i) The combination or utilization of Deliverables 
furnished hereunder with Equipment, 
Software or devices not made or furnished 
by the Contractor; or, 

(ii) The operation of Equipment furnished by the 
Contractor under the control of any 
Operating Software other than, or in addition 
to, the current version of Contractor-supplied 
Operating Software; or 

(iii) The modification initiated by the State, or a 
third party at the State’s direction, of any 
Deliverable furnished hereunder; or 

(iv) The combination or utilization of Software 
furnished hereunder with non-contractor 
supplied Software. 

d) The Contractor certifies that it has appropriate 
systems and controls in place to ensure that State 
funds will not be used in the performance of this 
Contract for the acquisition, operation or 
maintenance of computer Software in violation of 
copyright laws. 

44. DISPUTES: 

a) The parties shall deal in good faith and attempt to 
resolve potential disputes informally. If the dispute 
persists, the Contractor shall submit to the 
authorized representative of the contracting JBE 
or designee a written demand for a final decision 
regarding the disposition of any dispute between 
the parties arising under, related to or involving 
this Contract. Contractor’s written demand shall be 
fully supported by factual information, and if such 
demand involves a cost adjustment to the 
Contract, the Contractor shall include with the 
demand a written statement signed by an 
authorized person indicating that the demand is 
made in good faith, that the supporting data are 
accurate and complete and that the amount 
requested accurately reflects the Contract 
adjustment for which Contractor believes the State 
is liable. The contracting JBE or designee shall 
have 30 days after receipt of Contractor’s written 
demand invoking this Section “Disputes” to render 
a written decision. If a written decision is not 
rendered within 30 days after receipt of the 
Contractor’s demand, it shall be deemed a 
decision adverse to the Contractor’s contention. If 
the Contractor is not satisfied with the decision of 
the contracting JBE or designee, the Contractor 
may appeal the decision, in writing, within 15 days 
of its issuance (or the expiration of the 30 day 
period in the event no decision is rendered by the 

contracting department), to the Judicial Council's 
Administrative Director ("Administrative Director"), 
who shall have 45 days to render a final decision. 
If the Contractor does not appeal the decision of 
the contracting JBE or designee, the decision shall 
be conclusive and binding regarding the dispute 
and the Contractor shall be barred from 
commencing an action in court. 

b) Pending the final resolution of any dispute arising 
under, related to or involving this Contract, 
Contractor agrees to diligently proceed with the 
performance of this Contract, including the 
delivery of Goods or providing of services in 
accordance with the State’s instructions regarding 
this Contract. Contractor’s failure to diligently 
proceed in accordance with the State’s 
instructions regarding this Contract shall be 
considered a material breach of this Contract. 

c) Any final decision of the State shall be expressly 
identified as such, shall be in writing, and shall be 
signed by the Administrative Director if an appeal 
was made. If the Administrative Director fails to 
render a final decision within 45 days after receipt 
of the Contractor’s appeal for a final decision, it 
shall be deemed a final decision adverse to the 
Contractor’s contentions. The Judicial Council’s 
final decision shall be conclusive and binding 
regarding the dispute unless the Contractor 
commences an action in a court of competent 
jurisdiction to contest such decision within 90 days 
following the date of the final decision or one (1) 
year following the accrual of the cause of action, 
whichever is later. 

d) For disputes involving purchases made by the 
JBE, the Contractor shall submit to the authorized 
representative of the contracting JBE or designee 
a written demand for a final decision, which shall 
be fully supported in the manner described in 
subsection a above. The authorized representative 
of the contracting JBE or designee shall have 30 
days to render a final decision. If a final decision is 
not rendered within 30 days after receipt of the 
Contractor’s demand, it shall be deemed a final 
decision adverse to the Contractor’s contention. 
The final decision shall be conclusive and binding 
regarding the dispute unless the Contractor 
commences an action in a court of competent 
jurisdiction to contest such decision within 90 days 
following the date of the final decision or one (1) 
year following the accrual of the cause of action, 
whichever is later. 

e) The dates of decision and appeal in this section 
may be modified by mutual consent, as applicable, 
excepting the time to commence an action in a 
court of competent jurisdiction. 
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45. STOP WORK: 

a) The State may, at any time, by written Stop Work 
Order to the Contractor, require the Contractor to 
stop all, or any part, of the work called for by this 
Contract for a period up to 45 days after the Stop 
Work Order is delivered to the Contractor, and for 
any further period to which the parties may agree. 
The Stop Work Order shall be specifically 
identified as such and shall indicate it is issued 
under this clause. Upon receipt of the Stop Work 
Order, the Contractor shall immediately comply 
with its terms and take all reasonable steps to 
minimize the incurrence of costs allocable to the 
work covered by the Stop Work Order during the 
period of work stoppage. Within a period of 45 
days after a Stop Work Order is delivered to the 
Contractor, or within any extension of that period 
to which the parties shall have agreed, the State 
shall either: 

(i) Cancel the Stop Work Order; or 

(ii) Terminate the work covered by the Stop 
Work Order as provided for in the 
termination for default or the termination for 
convenience clause of this Contract. 

b) If a Stop Work Order issued under this clause is 
canceled or the period of the Stop Work Order or 
any extension thereof expires, the Contractor shall 
resume work. The State shall make an equitable 
adjustment in the delivery schedule, the Contract 
price, or both, and the Contract shall be modified, 
in writing, accordingly, if: 

(i) The Stop Work Order results in an increase 
in the time required for, or in the Contractor’s 
cost properly allocable to the performance of 
any part of this Contract; and 

(ii) The Contractor asserts its right to an 
equitable adjustment within 60 days after the 
end of the period of work stoppage; 
provided, that if the State decides the facts 
justify the action, the State may receive and 
act upon a proposal submitted at any time 
before final payment under this Contract. 

c) If a Stop Work Order is not canceled and the work 
covered by the Stop Work Order is terminated in 
accordance with the provision entitled Termination 
for the Convenience of the State, the State shall 
allow reasonable costs resulting from the Stop 
Work Order in arriving at the termination 
settlement. 

 d) The State shall not be liable to the Contractor for 
loss of profits because of a Stop Work Order 
issued under this clause. 

46. EXAMINATION AND AUDIT: The Contractor agrees 
that the State or its designated representative shall 
have the right to review and copy any records and 
supporting documentation directly pertaining to 
performance of this Contract. The Contractor agrees 
to maintain such records for possible audit for a 
minimum of three (3) years after final payment, unless 
a longer period of records retention is stipulated. The 
Contractor agrees to allow the auditor(s) access to 
such records during normal business hours and in 
such a manner so as to not interfere unreasonably 
with normal business activities and to allow interviews 
of any employees or others who might reasonably 
have information related to such records. Further, the 
Contractor agrees to include a similar right of the 
State to audit records and interview staff in any 
subcontract related to performance of this Contract. 
The State shall provide reasonable advance written 
notice of such audit(s) to the Contractor. 

47. FOLLOW-ON CONTRACTS: 

a) If the Contractor or its affiliates provides Technical 
Consulting and Direction (as defined below), the 
Contractor and its affiliates: 

(i) will not be awarded a subsequent Contract 
to supply the service or system, or any 
significant component thereof, that is used 
for or in connection with any subject of such 
Technical Consulting and Direction; and 

(ii) will not act as consultant to any person or 
entity that does receive a Contract described 
in sub-section (i). This prohibition will 
continue for one (1) year after termination of 
this Contract or completion of the Technical 
Consulting and Direction, whichever comes 
later. 

b) “Technical Consulting and Direction” means 
services for which the Contractor received 
compensation from the State and includes: 

(i) development of or assistance in the 
development of work statements, 
specifications, solicitations, or feasibility 
studies; 

(ii) development or design of test requirements; 

(iii) evaluation of test data; 

(iv) direction of or evaluation of another 
Contractor; 

(v) provision of formal recommendations 
regarding the acquisition of Information 
Technology products or services; or 

(vi) provisions of formal recommendations 
regarding any of the above. For purposes of 
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this Section, “affiliates” are employees, 
directors, partners, joint venture participants, 
parent corporations, subsidiaries, or any 
other entity controlled by, controlling, or 
under common control with the Contractor. 
Control exists when an entity owns or directs 
more than fifty percent (50%) of the 
outstanding shares or securities representing 
the right to vote for the election of directors 
or other managing authority. 

c) To the extent permissible by law, the 
Administrative Director, or designee, may waive 
the restrictions set forth in this Section by written 
notice to the Contractor if the ADOC determines 
their application would not be in the State’s best 
interest. Except as prohibited by law, the 
restrictions of this Section will not apply: 

(i) to follow-on advice given by vendors of 
commercial off-the-shelf products, including 
Software and Hardware, on the operation, 
integration, repair, or maintenance of such 
products after sale; or 

(ii) where the State has entered into a master 
agreement for Software or services and the 
scope of work at the time of Contract 
execution expressly calls for future 
recommendations among the Contractor’s 
own products. 

d) The restrictions set forth in this Section are in 
addition to conflict of interest restrictions imposed 
on public Contractors by California law (“Conflict 
Laws”). In the event of any inconsistency, such 
Conflict Laws override the provisions of this 
Section, even if enacted after execution of this 
Contract. 

48. PRIORITY HIRING CONSIDERATIONS: If this 
Contract includes services in excess of $200,000, the 
Contractor shall give priority consideration in filling 
vacancies in positions funded by the Contract to 
qualified recipients of aid under Welfare and 
Institutions Code Section 11200 in accordance with 
PCC Section 10353. 

49. COVENANT AGAINST GRATUITIES:  

The Contractor warrants that no gratuities (in the form 
of entertainment, gifts, or otherwise) were offered or 
given by the Contractor, or any agent or 
representative of the Contractor, to any officer or 
employee of the State with a view toward securing the 
Contract or securing favorable treatment with respect 
to any determinations concerning the performance of 
the Contract. For breach or violation of this warranty, 
the State shall have the right to terminate the 
Contract, either in whole or in part, and any loss or 

damage sustained by the State in procuring on the 
open market any items which the Contractor agreed 
to supply shall be borne and paid for by the 
Contractor. The rights and remedies of the State 
provided in this clause shall not be exclusive and are 
in addition to any other rights and remedies provided 
by law or in equity. 

50. NONDISCRIMINATION CLAUSE: 

a) During the performance of this Contract, the 
Contractor and its subcontractors shall not 
unlawfully discriminate, harass or allow 
harassment, against any employee or applicant for 
employment because of sex, sexual orientation, 
race, color, ancestry, religious creed, national 
origin, disability (including HIV and AIDS), medical 
condition (cancer), age, marital status, and denial 
of family care leave. The Contractor and 
subcontractors shall insure that the evaluation and 
treatment of their employees and applicants for 
employment are free from such discrimination and 
harassment. The Contractor and subcontractors 
shall comply with the provisions of the Fair 
Employment and Housing Act (Government Code, 
Section 12990 et seq.) and the applicable 
regulations promulgated thereunder (California 
Code of Regulations, Title 2, Section 7285.0 et 
seq.). The applicable regulations of the Fair 
Employment and Housing Commission 
implementing Government Code Section 12990 
(a-f), set forth in Chapter 5 of Division 4 of Title 2 
of the California Code of Regulations are 
incorporated into this Contract by reference and 
made a part hereof as if set forth in full. The 
Contractor and its subcontractors shall give written 
notice of their obligations under this clause to 
labor organizations with which they have a 
collective bargaining or other agreement. 

b) The Contractor shall include the nondiscrimination 
and compliance provisions of this clause in all 
subcontracts to perform work under the Contract. 

51. NATIONAL LABOR RELATIONS BOARD 
CERTIFICATION: The Contractor swears under 
penalty of perjury that no more than one final, 
unappealable finding of contempt of court by a federal 
court has been issued against the Contractor within 
the immediately preceding two-year period because 
of the Contractor’s failure to comply with an order of 
the National Labor Relations Board. This provision is 
required by, and shall be construed in accordance 
with, PCC Section 10296. 

52. ASSIGNMENT OF ANTITRUST ACTIONS: Pursuant 
to Government Code Sections 4552, 4553, and 4554, 
the following provisions are incorporated herein: 
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a) In submitting a bid to the State, the supplier offers 
and agrees that if the bid is accepted, it will assign 
to the State all rights, title, and interest in and to all 
causes of action it may have under Section 4 of 
the Clayton Act (15 U.S.C. 15) or under the 
Cartwright Act (Chapter 2, commencing with 
Section 16700, of Part 2 of Division 7 of the 
Business and Professions Code), arising from 
purchases of Goods, material or other items, or 
services by the supplier for sale to the State 
pursuant to the solicitation. Such assignment shall 
be made and become effective at the time the 
State tenders final payment to the supplier. 

b) If the State receives, either through judgment or 
settlement, a monetary recovery for a cause of 
action assigned under this chapter, the assignor 
shall be entitled to receive reimbursement for 
actual legal costs incurred and may, upon 
demand, recover from the State any portion of the 
recovery, including treble damages, attributable to 
overcharges that were paid by the assignor but 
were not paid by the State as part of the bid price, 
less the expenses incurred in obtaining that 
portion of the recovery. 

c) Upon demand in writing by the assignor, the 
assignee shall, within one year from such demand, 
reassign the cause of action assigned under this 
part if the assignor has been or may have been 
injured by the violation of law for which the cause 
of action arose and 

(i) the assignee has not been injured thereby, 
or 

(ii) the assignee declines to file a court action 
for the cause of action. 

53. DRUG-FREE WORKPLACE CERTIFICATION: The 
Contractor certifies under penalty of perjury under the 
laws of the State of California that the Contractor will 
comply with the requirements of the Drug-Free 
Workplace Act of 1990 (Government Code Section 
8350 et seq.) and will provide a drug-free workplace 
by taking the following actions: 

a) Publish a statement notifying employees that 
unlawful manufacture, distribution, dispensation, 
possession, or use of a controlled substance is 
prohibited and specifying actions to be taken 
against employees for violations, as required by 
Government Code Section 8355(a). 

b) Establish a Drug-Free Awareness Program as 
required by Government Code Section 8355(b) to 
inform employees about all of the following: 

(i) the dangers of drug abuse in the workplace; 

(ii) the person's or organization's policy of 
maintaining a drug-free workplace; 

(iii) any available counseling, rehabilitation and 
employee assistance programs; and, 

(iv) penalties that may be imposed upon 
employees for drug abuse violations. 

c) Provide, as required by Government Code Section 
8355(c), that every employee who works on the 
proposed or resulting Contract: 

(i) will receive a copy of the company's drug-
free policy statement; and, 

(ii) will agree to abide by the terms of the 
company's statement as a condition of 
employment on the Contract. 

54. FOUR-DIGIT DATE COMPLIANCE: Contractor 
warrants that it will provide only Four-Digit Date 
Compliant (as defined below) Deliverables and/or 
services to the State. “Four Digit Date Compliant” 
Deliverables and services can accurately process, 
calculate, compare, and sequence date data, 
including without limitation date data arising out of or 
relating to leap years and changes in centuries. This 
warranty and representation is subject to the warranty 
terms and conditions of this Contract and does not 
limit the generality of warranty obligations set forth 
elsewhere herein. 

55. SWEATFREE CODE OF CONDUCT: 

a) Contractor declares under penalty of perjury that 
no equipment, materials, or supplies furnished to 
the State pursuant to the Contract have been 
produced in whole or in part by sweatshop labor, 
forced labor, convict labor, indentured labor under 
penal sanction, abusive forms of child labor or 
exploitation of children in sweatshop labor, or with 
the benefit of sweatshop labor, forced labor, 
convict labor, indentured labor under penal 
sanction, abusive forms of child labor or 
exploitation of children in sweatshop labor. The 
Contractor further declares under penalty of 
perjury that they adhere to the Sweat free Code of 
Conduct as set forth on the California Department 
of Industrial Relations website located at 
www.dir.ca.gov, and Public Contract Code Section 
6108. 

b)  The Contractor agrees to cooperate fully in 
providing reasonable access to its records, 
documents, agents or employees, or premises if 
reasonably required by authorized officials of the 
State, the Department of Industrial Relations, or 
the Department of Justice to determine the 
Contractor’s compliance with the requirements 
under paragraph (a). 
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56. RECYCLED CONTENT REQUIRMENTS: The 
Contractor shall certify in writing under penalty of 
perjury, the minimum, if not exact, percentage of post-
consumer material (as defined in the Public Contract  
Code (PCC) Section 12200-12209, in products, 
materials, goods, or supplies offered or sold to the 
State that fall under any of the statutory categories 
regardless of whether the product meets the 
requirements of Section 12209. The certification shall 
be provided by the contractor, even if the product or 
good contains no postconsumer recycled material, 
and even if the postconsumer content is unknown. 
With respect to printer or duplication cartridges that 
comply with the requirements of Section 12156(e), the 
certification required by this subdivision shall specify 
that the cartridges so comply (PCC 12205 (b)(2)). A 
state agency contracting officer may waive the 
certification requirements if the percentage of 
postconsumer material in the products, materials, 
goods, or supplies can be verified in a written 
advertisement, including, but limited to, a product 
label, a catalog, or a manufacturer or vendor Internet 
web site. Contractors are to use, to the maximum 
extent economically feasible in the performance of the 
contract work, recycled content products (PCC 
12203(d)). 

57. CHILD SUPPORT COMPLIANCE ACT: For any 
Contract in excess of $100,000, the Contractor 
acknowledges in accordance with PCC Section 7110, 
that: 

a) The Contractor recognizes the importance of child 
and family support obligations and shall fully 
comply with all applicable State and federal laws 
relating to child and family support enforcement, 
including, but not limited to, disclosure of 
information and compliance with earnings 
assignment orders, as provided in Chapter 8 
(commencing with Section 5200) of Part 5 of 
Division 9 of the Family Code; and 

b) The Contractor, to the best of its knowledge is fully 
complying with the earnings assignment orders of 
all employees and is providing the names of all 
new employees to the New Hire Registry 
maintained by the California Employment 
Development Department. 

58. AMERICANS WITH DISABILITIES ACT: The 
Contractor assures the Judicial Council that the 
Contractor complies with the Americans with 
Disabilities Act of 1990 (42 U.S.C. 12101 et seq.). 

59. ELECTRONIC WASTE RECYCLING ACT OF 2003: 
The Contractor certifies that it complies with the 
applicable requirements of the Electronic Waste 
Recycling Act of 2003, Chapter 8.5, Part 3 of Division 
30, commencing with Section 42460 of the Public 

Resources Code. The Contractor shall maintain 
documentation and provide reasonable access to its 
records and documents that evidence compliance. 

60. USE TAX COLLECTION: In accordance with PCC 
Section 10295.1, the Contractor certifies that it 
complies with the requirements of Section 7101 of the 
Revenue and Taxation Code. Contractor further 
certifies that it will immediately advise the State of any 
change in its retailer’s seller’s permit or certification of 
registration or applicable affiliate’s seller’s permit or 
certificate of registration as described in subdivision 
(a) of PCC Section 10295.1. 

61. EXPATRIATE CORPORATIONS: Contractor hereby 
declares that it is not an expatriate corporation or 
subsidiary of an expatriate corporation within the 
meaning of PCC Sections 10286 and 10286.1, and is 
eligible to contract with the State.  

62. DOMESTIC PARTNERS: For contracts over 
$100,000 executed or amended after January 1, 
2007, the contractor certifies that the contractor is in 
compliance with Public Contract Code Section 
10295.3. 

63. SMALL BUSINESS PARTICIPATION AND DVBE 
PARTICIPATION REPORTING REQUIREMENTS: 

a) If for this Contract the Contractor made a 
commitment to achieve small business 
participation, then the Contractor must within 60 
days of receiving final payment under this Contract 
(or within such other time period as may be 
specified elsewhere in this Contract) report to the 
awarding department the actual percentage of 
small business participation that was achieved. 
(Govt. Code § 14841.) 

b) If for this Contract the Contractor made a 
commitment to achieve disabled veteran business 
enterprise (DVBE) participation, then Contractor 
must within 60 days of receiving final payment 
under this Contract (or within such other time 
period as may be specified elsewhere in this 
Contract) certify in a report to the awarding 
department: (1) the total amount the prime 
Contractor received under the Contract; (2) the 
name and address of the DVBE(s) that 
participated in the performance of the Contract; (3) 
the amount each DVBE received from the prime 
Contractor; (4) that all payments under the 
Contract have been made to the DVBE; and (5) 
the actual percentage of DVBE participation that 
was achieved. A person or entity that knowingly 
provides false information shall be subject to a civil 
penalty for each violation. (Mil. & Vets. Code § 
999.5(d); Govt. Code § 14841.) 
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64. LOSS LEADER: It is unlawful for any person 
engaged in business within this state to sell or use 
any article or product as a “loss leader” as defined in 
Section 17030 of the Business and Professions Code. 
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1. Service Terms.  The terms and conditions of this Section 3 shall apply to any Software 
Subscription and Support as defined in Section 3.5.1 of the IPAA and relating to the FileNet 
programs (“Licensed Software”). 

2. Definitions.  

  “Response Goal” means the period of time elapsed from Contractor’s receipt of a report 
of a Defect until the time Contractor responds to Judicial Council’s service request. 

 “Severity Level” means the actual impact of a problem on a user’s operational 
environment as further described in the table below. 

 “Business Hours” means the prevailing business hours which are 8:00 a.m. to 5:00 p.m. 
Pacific time Monday through Friday excluding national holidays. 

  “Upgrades” means all new versions and releases of the Licensed Software that are 
generally available.  

 “Workaround” means a modification to or change in operating procedures (temporary or 
otherwise) for the Licensed Software that: (i) circumvents or effectively mitigates the 
adverse effects of a code defect so that the Licensed Software complies with and performs 
in accordance with the applicable Specifications and Documentation; (ii) does not require 
substantial reconfiguration of the Licensed Software or any reloading of data; and (iii) 
does not otherwise impose any requirements that would materially impede an end user’s 
use of the Licensed Software in accordance with the applicable Specifications and 
Documentation. 

3. Upgrades.  Contractor’s Passport Advantage program is a comprehensive IBM offering that 
covers software license acquisition, product upgrades and technical support under a single, 
common set of agreements, processes and tools. To ensure Contractor’s customers always have 
access to the latest version of their software and to remote technical support, Software 
Subscription and Support is included in the license acquisition for all distributed software 
products and is renewable on an annual basis.  As long as Judicial Council’s Software 
Subscription and Support is current for the FileNet programs, Judicial Council is are entitled to 
receive fixes for defects and release upgrades for such programs.   

4. Support Obligations.  Software Subscription and Support for the FileNet programs includes, 
but is not necessarily limited to: 

 Remote problem analysis and assistance during normal country Business Hours in JBE’s 
time zone.  
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 Assistance with identifying the failing product/component.  

 Assistance with remote problem determination and resolution provided in English. 

 Voice and electronic access support. 

 Support for routine, short duration installation and usage questions 

 7 day, 24 hour support for mission critical emergencies (Severity 1)  

 An unlimited number of technical support incidents.  

Contractor also provides an integrated technical support solution for the FileNet programs.  In 
addition to the support described above, the following features are also included: 

 Access to registered Web site for enhanced electronic support features (except the 
operating system software): 

 Download interim fixes and fix packs. 

 Search for technotes, authorized program analysis reports (APARs) and other product and 
technical information to help answer technical questions. 

 Receive weekly e-mail updates for flashes and fixes that can be enabled through the My 
Notifications function. 

 Submit and track Problem Management Records (PMRs) electronically by using the 
Service Request (SR) tool. 

 Ability to assign a Site Technical Contact (STC) who maintains the list of technical IS 
staff whom you authorize to submit/view problem records to IBM. 

 There is no limit to the number of technical IS staff who can be authorized to submit 
problems to the IBM Support specialists. 

5. Services Report.  Provided that JBE’s Software Subscription and Support is current, 
Contractor shall (i) provide the JBE with the support described in this Section 4, and (ii) JBE 
will be able to track Problem Management Records (PMRs) electronically by using the Service 
Request (SR) tool.   

6. Code Defects.   The Contractor resolution team will determine if a problem reported by a JBE 
falls into one of the categories as described below. 
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A known defect-related issue in an IBM Product: If the resolution team determines that the 
issue is the result of a code defect that has previously been reported, the following actions 
may be taken: 

• A fix or Workaround is provided to circumvent or correct the issue.  

• If no Workaround is available and it is determined that one is required, the resolution 
team will work with the JBE to find the best feasible Workaround.	The resolution team 
will: (1) advise the JBE when the defect Authorized Program Analysis Report (APAR) is 
closed; (2) assist in fix implementation and (3) update the JBE’s trouble ticket. 

A new defect: If the resolution team determines that the issue is the result of an IBM software 
defect that has not been reported before, the resolution team will work with the JBE to create 
an APAR or Software Problem Report (SPR) to track the resolution of the code defect. These 
APAR’s and SPRs, along with any necessary documentation that the JBE may be asked to 
provide, are routed to the appropriate development teams. 

7. Response Goals.  Without limiting the foregoing, Contractor shall use commercially 
reasonable efforts to respond to service calls from JBE’s authorized callers within the response 
goal outlined below. Contractor’s initial response may result in resolution of a request, or it 
will form the basis for determining what additional actions will be required to achieve 
technical resolution of a request. Depending on the complexity of a request, the next response 
may take days. JBE and the Contractor support rep should agree on what the next action is and 
when the next checkpoint will be.  

 

8. Severity Level.  A JBE will initially assign a severity level to the problem when JBE reports 
it. After that, Severity Levels are determined during a mutual discussion by the JBE and the 
Contractor support analyst, based on the business impact of the issue. A JBE can change the 
severity level of a problem if circumstances change from when it was first entered to match 
current business impact conditions.	    

 

Severity Level Description Response Goal 

Severity Level 1 A problem resulting in a critical business impact, e.g.: 
 Critical situation/System Down 

 Business critical software component is inoperable  

 Usually applies to production environment affecting all 
users. 

 Critical interface has failed 

Within two hours 
IBM will work with JBE 7x24 to 

resolve critical problems providing 
JBE has have a technical resource 

available to work during those 
hours. 
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Severity Level Description Response Goal 

Severity Level 2 A problem resulting in a significant or severe business impact, 
e.g.: 
 A software component is severely restricted in its use, 

causing significant business impact. 

Within two Business Hours 

Severity Level 3 A problem resulting in some or a moderate business impact, 
e.g.: 

 A non-critical software component is malfunctioning, 
causing moderate business impact. 

Within two Business Hours 

Severity Level 4  All problems other than those designated as Severity 
Level 1, Severity Level 2 and Severity Level 3, resulting in 
minimal business impact, e.g.: 

 A non-critical software component is malfunctioning, 
causing minimal impact, or a non-technical request is made. 

Within two Business Hours 

 
 

For more details and a complete copy of IBM’s Software Support Handbook, please download a copy 
using the following link: 
 
ftp://ftp.software.ibm.com/software/server/handbook/webhndbk.pdf 
 
The Software Support Handbook will be updated by Contractor from time to time.  No such updates 
will degrade or reduce the support available to Judicial Council as of the Effective Date. 
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1. Licensing definitions for the products covered under this Agreement are in the 5 pages immediately 

following this page. 
 

END OF EXHIBIT B 
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1. Licensing IBM Software 

1.1. User based licensing  

Authorized user 

Authorized User is a unit of measure by which the Program can be licensed. An Authorized User is a 
unique person who is given access to the Program. The Program may be installed on any number of 
computers or servers and each Authorized User may have simultaneous access to any number of 
instances of the Program at one time. Licensee must obtain separate, dedicated entitlements for each 
Authorized User given access to the Program in any manner directly or indirectly (for example: via a 
multiplexing program, device, or application server) through any means. An entitlement for an Authorized 
User is unique to that Authorized User and may not be shared, nor may it be reassigned other than for 
the permanent transfer of the Authorized User entitlement to another person. 

Note: Some programs may be licensed where devices are considered users. In that case the following 
applies: Any computing device that requests the execution of or receives for execution a set of 
commands, procedures, or applications from the Program or that is otherwise managed by the Program 
is considered a separate User of the Program and requires an entitlement as if that device were a 
person.  

User Value Unit (UVU) 

User Value Unit (UVU) is a unit of measure by which the Program can be licensed. UVU Proof of 
Entitlement (PoE) are based on the number and type of Users for the given Program. Licensee must 
obtain sufficient entitlements for the number of UVUs required for Licensee's environment as defined by 
the specific software terms. The UVU entitlements are specific to the Program and type of user and may 
not be exchanged, interchanged, or aggregated with UVU entitlements of another program or type of 
user.  
 
To understand these benefits of User Value Unit licensing and to determine how many User Value Units 
to obtain, please contact IBM or your IBM Sales representative.  

Infrequent User 

An Infrequent User is an Authorized User who accesses the Program not more than one hundred twenty 
(120) times in any consecutive 12 month period. A single access is comprised of one or more 
interactions between the Infrequent User and the Program or actions performed on behalf of the 
Infrequent User by the Program, all within a consecutive 15 minute period.  
 
Licensee must track accesses by Infrequent Users to verify that they meet the access limitations of 
Infrequent Users. Provided such tracking mechanism exists, a ratio of ten (10) Infrequent Users will 
equal one (1) Authorized User for the purpose of UVU calculation. Licensee agrees to provide to IBM 
and its auditors details of the tracking mechanism described above, upon request.  
 
Public / Non-Employee User 
 
IBM refers to Public Users as Eligible Participants.  Eligible Participants are licensed using a Resource 
Value Unit (RVU) tiered licensing model that provides significantly increased savings on licensing as the 
size of the licensed population grows. 
 
The Resource for the purpose of RVU calculation is an Eligible Participant. Each individual or entity 
eligible to participate in any service delivery program managed or tracked by the Program is an Eligible 
Participant. Licensee must obtain sufficient entitlements to cover all Eligible Participants.  
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Licensee must obtain sufficient Eligible Participant RVU entitlements to cover any non-Employee Users 
of the Program (an Employee for the purpose of this paragraph includes any non-employee who is paid 
by or acting on behalf of Licensee's Enterprise).  

1.2. Server 

Server is a unit of measure by which the Program can be licensed. A server is a physical computer that 
is comprised of processing units, memory, and input/output capabilities and that executes requested 
procedures, commands, or applications for one or more users or client devices. Where racks, blade 
enclosures, or other similar equipment is being employed, each separable physical device (for example, 
a blade or a rack-mounted device) that has the required components is considered itself a separate 
server. Licensee must obtain Server entitlements for each server made available to the Program, 
regardless of the number of processor cores and/or partitions in the server or the number of copies of the 
Program on the server. 

1.3. Virtual Server 

Virtual Server is a unit of measure by which the Program can be licensed. A server is a physical 
computer that is comprised of processing units, memory, and input/output capabilities and that executes 
requested procedures, commands, or applications for one or more users or client devices. Where racks, 
blade enclosures, or other similar equipment is being employed, each separable physical device (for 
example, a blade or a rack-mounted device) that has the required components is considered itself a 
separate server. A virtual server is either a virtual computer created by partitioning the resources 
available to a physical server or an unpartitioned physical server. Licensee must obtain Virtual Server 
entitlements for each virtual server made available to the Program, regardless of the number of 
processor cores in the virtual server or the number of copies of the Program on the virtual server 

1.4. Client device 

Client Device is a unit of measure by which the Program can be licensed. A Client Device is a single user 
computing device or special purpose sensor or telemetry device that requests the execution of or 
receives for execution a set of commands, procedures, or applications from or provides data to another 
computer system that is typically referred to as a server or is otherwise managed by the server. Multiple 
Client Devices may share access to a common server. A Client Device may have some processing 
capability or be programmable to allow a user to do work. Examples include, but are not limited to 
actuators, appliances, automated teller machines, automatic meter readers, cash registers, disk drives, 
desktop computers, kiosks, notebook computers, personal digital assistant, point-of-sale terminals, 
sensors, smart meters, tape drives, and technical workstations. Licensee must obtain entitlements for 
every Client Device which runs, provides data to, uses services provided by, or otherwise accesses the 
Program and for every other computer or server on which the Program is installed 

1.5. Resource Value Unit (RVU) 

Resource Value Unit (RVU) is a unit of measure by which the Program can be licensed. RVU Proofs of 
Entitlement are based on the number of units of a specific resource used or managed by the Program. 
Licensee must obtain sufficient entitlements for the number of RVUs required for Licensee's environment 
as defined by the specific software terms. RVU entitlements are specific to the Program and the type of 
resource and may not be exchanged, interchanged, or aggregated with RVU entitlements of another 
program or resource.  
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1.6. Processor Value Unit (PVU) 

A Processor Value Unit (PVU) is a unit of measure used to differentiate licensing of software on 
distributed processor technologies (defined by Processor Vendor, Brand, Type and Model Number).  IBM 
continues to define a processor, for purposes of PVU-based licensing, to be each processor core on a 
chip (socket).  Each software Program has a unique price per PVU.   
 
Note: Some programs may require licenses for the Resources available to AND the resources being 
managed by the Program. In that case, the following applies: In addition to the entitlements required for 
the Resources used by the Program directly, Licensee must obtain entitlements for this Program 
sufficient to cover the Resources managed by the Program. 
  
Note: Some programs may be licensed on a managed basis ONLY. In that case, the following applies: 
Instead of the entitlements required for the Resources used by the Program directly, Licensee must 
obtain entitlements for this Program sufficient to cover the Resources managed by the Program.  
 

 

Additional IBM Software Licensing information is available at the Passport Advantage website: 

  

http://www-01.ibm.com/software/passportadvantage/about_software_licensing.html 
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1. Products covered under this Agreement are in the 50 pages immediately following this page. 
 
 

END OF EXHIBIT C1 
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1. Confidential pricing and products covered under this Agreement are in the 52 pages immediately 

following this page. 
 
 

END OF EXHIBIT C2 
 
 
 



Attention Judicial Branch Entities: 
 
 
 
 

Exhibit C-2, Product Listing with Pricing, contains 
pricing/discounts and will not be disclosed outside of 
the Judicial Branch. 
 
 
To obtain confidential pricing/discounts for this 
contract, please submit your request in an e-mail to 
Mark Yuan at Mark.Yuan@jud.ca.gov. 
 
 
Your request must be submitted from your Judicial 
Branch Entity-assigned e-mail address. 
 
 
The pricing/discounts in Exhibit C-2 must be treated 
as confidential and must not be disclosed, published 
or disseminated to any person or entity outside of 
your Judicial Branch Entity. 



DRAFT

 JUDICIAL COUNCIL OF CALIFORNIA 
MASTER AGREEMENT MA-201402 WITH INTERNATIONAL BUSINESS MACHINES CORPORATION 

 
EXHIBIT D 

IBM INTERNATIONAL PASSPORT ADVANTAGE AGREEMENT (IPAA) 
 

Page 1 of 1 

 
 
1. The IBM International Passport Advantage Agreement (IPAA), version Z125-5831-09 AUG2014, 

consists of the 9 pages immediately following this page. 
 
 

 
 

END OF EXHIBIT D 
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International Passport Advantage Agreement 

Under this Agreement, Client may order Eligible Products (EPs) from IBM.  Details regarding EPs are provided in Attachments, 
Service Descriptions, Terms of Use and Transaction Documents, collectively TDs.  This Agreement and applicable TDs are the 
complete agreement regarding transactions by which Client acquires EPs.  Client Originating Company (also identified as the 
Originating Site in the Passport Advantage Enrollment Form) and the IBM Originating Company that accepts the Client Originating 
Company’s orders agree to coordinate the administration of this Agreement within their respective Enterprises, which includes the 
set of legal entities that, by more than 50%, owns, are owned by, or are under common ownership with the Originating Company.  
The Client Originating Company is responsible for compliance with the terms for all Client sites assigned a Passport Advantage 
Site Number (Site(s)) under this Agreement.  If there is a conflict, a TD prevails over the terms of this Agreement.   

1. General 

1.1 Acceptance of Terms 

The Client Originating Company and thereafter each of its participating Enterprise companies accept this Agreement by 
submitting an IBM International Passport Advantage Enrollment Form to IBM or Client’s chosen reseller(s). This 
Agreement is effective on the date IBM accepts the initial order under this Agreement (the Effective Date) and remains in 
effect until the Client Originating Company or the IBM Originating Company terminates it under this Agreement. 

An EP is subject to this Agreement when IBM accepts Client’s order by i) sending an invoice or a Proof of Entitlement 
(PoE)  including the level of authorized use, ii) making the Program or IBM SaaS available, iii) shipping the Appliance, or 
iv) providing the support, service, or solution.  

1.2 Changes to Agreement Terms  

Because this Agreement may apply to many future orders, IBM reserves the right to modify it by providing Client at least 
three months’ written notice. Changes are not retroactive; they apply, as of the effective date, only to new orders and 
renewals. Client accepts changes by placing new orders after the change effective date or allowing transactions to renew 
after receipt of the change notice.  Except as otherwise provided in this Agreement, all changes must be in writing, 
signed by both parties. 

1.3 Payment and Taxes 

Client agrees to pay all applicable charges specified by IBM, charges for use in excess of authorizations, any customs or 
other duty, tax, levy, or fee imposed by any authority resulting from Client’s acquisitions under this Agreement, and any 
late payment fees. Amounts are due upon receipt of the invoice and payable within 30 days of the invoice date to an 
account specified by IBM. Prepaid services must be used within the applicable period. IBM does not give credits or 
refunds for any prepaid, one-time charges, or other charges already due or paid. 

Client agrees to: i) pay withholding tax directly to the appropriate government entity where required by law; ii) furnish a 
tax certificate evidencing such payment to IBM; iii) pay IBM only the net proceeds after tax; and iv) fully cooperate with 
IBM in seeking a waiver or reduction of such taxes and promptly complete and file all relevant documents. 

1.4 IBM Business Partners and Resellers  

IBM Business Partners and resellers are independent from IBM and unilaterally determine their prices and terms. IBM is 
not responsible for their actions, omissions, statements, or offerings. 

1.5 Liability and Indemnity 

IBM’s entire liability for all claims related to this Agreement will not exceed any actual direct damages incurred 
by Client up to the amounts paid (if recurring charges, up to 12 months’ charges apply) for the product or 
service that is the subject of the claim, regardless of the basis of the claim.  This limit applies collectively to IBM, 
its subsidiaries, contractors, and suppliers.  IBM will not be liable for special, incidental, exemplary, indirect, or 
economic consequential damages, or lost profits, business, revenue, goodwill, or anticipated savings.  

The following amounts, if a party is legally liable for them, are not subject to the above cap: i) third party payments 
referred to in the paragraph below; ii) damages for body injury (including death); and iii) damages to real property and 
tangible personal property; and iv) damages that cannot be limited under applicable law. 

If a third party asserts a claim against Client that an IBM Product acquired under this Agreement infringes a patent or 
copyright, IBM will defend Client against that claim and pay amounts finally awarded by a court against Client or included 
in a settlement approved by IBM, provided that Client promptly (i) notifies IBM in writing of the claim, (ii) supplies 
information requested by IBM, and (iii) allows IBM to control, and reasonably cooperates in, the defense and settlement, 
including mitigation efforts. 

IBM has no responsibility for claims based, in whole or part, on Non-IBM Products, items not provided by IBM, or any 
violation of law or third party rights caused by Client’s content, materials, designs, specifications, or use of a non-current 
version or release of an IBM Product when an infringement claim could have been avoided by using a current version or 
release. Each Non-IBM Program is governed by the terms of the third party end user license agreement that 
accompanies it. IBM is not a party to the third party end user license agreement and assumes no obligations under it. 

1.6 General Principles  

Parties will not disclose confidential information without a separate, signed confidentiality agreement. If confidential 
information is exchanged, the confidentiality agreement is incorporated into, and subject to, this Agreement.   
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IBM is an independent contractor, not Client’s agent, joint venturer, partner, or fiduciary, and does not undertake to 
perform any of Client’s regulatory obligations, or assume any responsibility for Client’s business or operations.  Each 
party determines the assignment of its personnel and contractors, their direction, control, and compensation.  

Client is responsible for obtaining all necessary permissions to use, provide, store and process content in any services, 
maintenance, or support, and grants IBM permission to do the same.  Some of Client’s content may be subject to 
governmental regulation or may require security measures beyond those specified by IBM for an offering. Client will not 
input or provide such content unless IBM has first agreed in writing to implement additional required security measures. 

Client is responsible to pay communications charges associated with accessing SaaS, Appliance Services, IBM Software 
Subscription and Support, and Select Support unless IBM specifies otherwise in writing. 

IBM and its subcontractors may process the business contact information of Client, its employees and contractors 
worldwide for our business relationship, and Client has obtained the necessary consents. IBM will comply with requests 
to access, update, or delete such contact information. IBM may use personnel and resources in locations worldwide and 
third party suppliers to support the delivery of products and services.  

Neither party may assign this Agreement, in whole or in part, without the prior written consent of the other. EPs are for 
use within Client’s Enterprise only, and may not be assigned, resold, rented, leased, or transferred to third parties. Any 
attempt to do so is void.  Lease-back financing of Appliances is permitted.  Assignment of IBM rights to receive payments 
and by IBM in conjunction with the sale of the portion of IBM’s business that includes the product or service is not 
restricted.  

All notices under this Agreement must be in writing and sent to the address below, unless a party designates in writing a 
different address.  The parties consent to use electronic means and facsimile transmissions for communications as a 
signed writing. Any reproduction of this Agreement made by reliable means is considered an original.  This Agreement 
supersedes any course of dealing, discussions or representations between the parties.   

No right or cause of action for any third party is created by this Agreement or any transaction under it. Neither party will 
bring a legal action arising out of or related to this Agreement more than two years after the cause of action arose. 
Neither party is responsible for failure to fulfill its non-monetary obligations due to causes beyond its control.  Each party 
will allow the other reasonable opportunity to comply before it claims the other has not met its obligations.  Where 
approval, acceptance, consent, access, cooperation or similar action by either party is required, such action will not be 
unreasonably delayed or withheld.  

1.7 Governing Laws and Geographic Scope  

Each party is responsible for complying with: i) laws and regulations applicable to its business and content, and ii) import, 
export and economic sanction laws and regulations, including those of the United States that prohibit or restrict the 
export, re-export, or transfer of products, technology, services or data, directly or indirectly, to or for certain countries, 
end uses or end users. Client is responsible for its use of IBM and Non-IBM Products. 

Both parties agree to the application of the laws of the country where the transaction is performed (or for services, the 
laws of the country of Client’s business address) to this Agreement, without regard to conflict of law principles. The rights 
and obligations of each party are valid only in the country where the transaction is performed or, if IBM agrees, the 
country where the product is placed in productive use, except all licenses are valid as specifically granted.  If any 
provision is invalid or unenforceable, the remaining provisions remain in full force and effect. Nothing in this Agreement 
affects statutory rights of consumers that cannot be waived or limited by contract. The United Nations Convention on 
Contracts for the International Sale of Goods does not apply to transactions under this Agreement.  

1.8 Agreement Termination 

After expiration or termination of its obligations under this Agreement, the Client Originating Company may terminate this 
Agreement without cause on one month’s notice to the IBM Originating Company, and the IBM Originating Company 
may terminate this Agreement on three months’ notice to the Customer Originating Company.    

If Client acquired or renewed IBM Software Subscription and Support, Selected Support, IBM SaaS, or if Client acquired 
or renewed a Program’s license prior to the notice of termination, IBM may either continue to provide such services or 
allow Client to use the Program for the remainder of the current term(s), or give Client a prorated refund. 

The Client Originating Company will be considered to have terminated this Agreement if neither it nor any of its 
participating Enterprise companies have placed orders for EPs for 24 consecutive months nor have Software 
Subscription and Support or Selected Support in effect, nor have any outstanding quotes for EPs. 

Either of us may terminate this Agreement if the other does not comply with any of its terms, provided the one not 
complying is given written notice and reasonable time to comply.  

Client agrees to promptly discontinue use of and destroy all of Client’s copies of a Program upon termination of a license 
grant. 

Any terms that by their nature extend beyond termination remain in effect until fulfilled, and apply to respective 
successors and assignees. 

1.9 Eligible Products  

IBM determines EPs, and assigns each EP a point value.  IBM can add or withdraw EPs (including in CEO Product 
Categories), change PA point values, or add or withdraw a license metric for an EP at any time. EPs may not be used to 
provide commercial hosting or other commercial information technology services to third parties. 



Z125-5831-09  AUG2014    Page 3 of 9 

For an EP, IBM may withdraw a Fixed Term license, IBM Software Subscription and Support, and Select Support, 
Monthly Licensing (ML) in its entirety, or a SaaS or an Appliance Service in its entirety (collectively Options) on 12 
months’ written notice to all then current Clients by published announcement, letter, or e-mail.  

If IBM withdraws an Option, Client understands that as of the effective date of such withdrawal, Client may not increase 
its level of use beyond the authorizations already acquired without IBM’s written consent, renew or purchase that Option; 
and if Client renewed the Option prior to the notice of withdrawal, Client may either (a) continue to use/receive that 
Option until the end of the then current term or (b) obtain a prorated refund. 

1.10 Renewal 

The term for a Fixed Term License, Token License, IBM Software Subscription and Support, Selected Support or 
Appliance Services automatically renews at then current charges, unless Client provides written notice of 
termination prior to expiration of the term.   

IBM may pro-rate charges for IBM Software Subscription and Support, Selected Support, Fixed Term Licenses of six 
months or more, and Appliance Services to align with Client’s PA Anniversary. 

To reinstate any expired Software Subscription and Support coverage, Selected Support, a Fixed Term License or 
Appliance Services, Client may not renew and must acquire Software Subscription and Support Reinstatement, Selected 
Support Reinstatement, Appliance Services Reinstatement or a new initial Fixed Term License.  

For an ML, Client selects a renewal option at the time of order. 

1.11 Relationship Suggested Volume Price (RSVP) Level and Suggested Volume Pricing (SVP) 

An RSVP level is determined by aggregating points for all EPs ordered during Client’s Term (described below). The point 
value of Client’s initial EP order determines Client’s initial RSVP level. Client may attain a higher RSVP Level by placing 
additional EP orders. The higher RSVP level will apply to orders placed after the higher RSVP level is attained.  An SVP 
level is also calculated for each order, and is based on the point value for that order.  If the SVP level for a particular 
order is higher than Client’s current RSVP level, the SVP level will apply to that order. 

The initial Term commences with Client’s first order after enrollment and continues until the last day of the twelfth full 
month thereafter (i.e., the initial PA term includes 12 full months, plus if the order was not placed on the first day of a 
month, the remainder of the first month).  On the first day of the month following the end of the prior Term (the 
Anniversary), the next 12 month Term begins. For each Term after the initial Term, Client’s RSVP Level is reset on the 
Anniversary, based on EP acquired by all participating Client Sites during the prior Term.  The RSVP Level for a new 
Term will not be lowered by more than one level below Client’s RSVP level at the end of the prior Term.   

RSVP/SVP Level Table: 

RSVP/SVP Level BL D E F G H 

Points <500 500 1,000 2,500 5,000 10,000 

1.12 Compliance Verification  

Client will i) maintain, and provide upon request, records and system tools output, and access to Client’s premises, as 
reasonably necessary for IBM and its independent auditor to verify Client’s compliance with this Agreement, including 
Machine Code and Program licenses and metrics, such as sub-capacity usage, and ii) promptly order any required 
entitlements and pay additional charges at IBM’s then current rates, (including uses in excess of Client’s authorizations 
or entitlements, and associated IBM Subscription and Support and Selected Support), and other liabilities determined as 
a result of such verification.  These compliance verification obligations remain in effect during the term of this Agreement 
and for two years thereafter. Client is responsible for retaining adequate records.  If Client's records are inadequate to 
determine IBM Subscription and Support or Selected Support charges, IBM's charges for any excess usage will include 
two years of associated maintenance and IBM Subscription and Support or Selected Support.    

1.13 Programs in a Virtualization Environment (Sub-Capacity Licensing Terms) 

EPs that meet the operating system, processor technology, and virtualization environment requirements for sub-capacity 
usage may be licensed based on processor value units (PVUs) under Sub-Capacity Licensing terms (an Eligible Sub-
Capacity Product) http://www-01.ibm.com/software/passportadvantage/subcaplicensing.html.  Product deployments that 
cannot meet Sub-Capacity Licensing requirements must be licensed using Full Capacity terms.  

PVU based licenses for Eligible Sub-Capacity Products must be acquired for the total number of PVUs associated with 
the virtualization capacity available to the Eligible Sub-Capacity Product as measured at https://www-
112.ibm.com/software/howtobuy/passportadvantage/valueunitcalculator/vucalc.wss.  

Prior to an increase in an Eligible Sub-Capacity Product’s virtualization capacity, Client must first acquire sufficient 
licenses, including IBM Software Subscription and Support, if applicable, to cover that increase.  

1.14 Client’s Reporting Responsibilities 

For Sub-Capacity usage of EPs, Client agrees to install and configure the most current version of IBM’s license metric 
tool (ILMT) within 90 days of Client’s first Sub-Capacity based Eligible Sub-Capacity Product deployment, to promptly 
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install any updates to ILMT that are made available, and to collect deployment data for each such EP.  Exceptions to this 
requirement are i) when ILMT does not yet provide support for the Eligible Sub-Capacity Product, ii) if Client’s Enterprise 
has fewer than 1,000 employees and contractors, Client is not a Service Provider (an entity that provides information 
technology services for end user customers, either directly or through a reseller), and Client has not contracted with a 
Service Provider to manage Client’s environment in which EPs are deployed, iii) if the total physical capacity of Client’s 
Enterprise servers measured on a full capacity basis, but licensed under Sub-Capacity terms is less than 1,000 PVUs, or 
iv) when Client’s servers are licensed to full capacity. 

For all instances where ILMT is not used, and for all non PVU based licenses, Client is required to manually manage and 
track Client’s licenses as described in the Compliance Verification section above.   

For all PVU based EP licenses, reports must contain the information in the example Audit Report available at 
http://www.ibm.com/software/lotus/passportadvantage/subcaplicensing.html .  Reports must be prepared at least once 
per quarter. Failure to generate Reports or provide Reports to IBM will cause charging under full capacity for the total 
number of physical processor cores activated and available for use on the server.   

Client will assign a person in Client’s organization with authority to manage and promptly resolve questions on Audit 
Reports or inconsistencies between report contents, license entitlement, or ILMT configuration; and promptly place an 
order with IBM or Client’s IBM reseller if reports reflect EP use over Client’s authorized level. IBM Software Subscription 
and Support and Selected Support coverage will be charged as of the date Client exceeded Client’s authorized level.  

2. Warranties 

Unless IBM specifies otherwise, the following warranties apply only in the country of acquisition. 

The warranty for an IBM Program is stated in its license agreement.  

IBM warrants it provides IBM Software Subscription and Support, Selected Support and Appliance Services using 
reasonable care and skill. 

IBM warrants that a Machine Component of an Appliance used in its specified operating environment conforms to its 
official published specifications.  The warranty period for an IBM Machine Component of an Appliance is a fixed period 
commencing on its date of installation (also called “Warranty Start Date”) specified in a TD.  If a Machine Component 
does not function as warranted during the warranty period and IBM is unable to either i) make it do so or ii) replace it with 
one that is at least functionally equivalent, Client may return it to the party from whom Client acquired it for a refund. 

The warranty for IBM SaaS is stated in its TD.  

IBM does not warrant uninterrupted or error-free operation of an EP or that IBM will correct all defects or prevent 
third party disruptions or unauthorized third party access to an EP.  These warranties are the exclusive 
warranties from IBM and replace all other warranties, including the implied warranties or conditions of 
satisfactory quality, merchantability, non-infringement, and fitness for a particular purpose. IBM warranties will 
not apply if there has been misuse, modification, damage not caused by IBM, failure to comply with instructions 
provided by IBM, or if otherwise stated in an Attachment or TD. Non-IBM Products are sold under this 
Agreement as is, without warranties of any kind. Third parties may provide their own warranties to Client. 

IBM will identify IBM EPs it does not warrant. 

Unless otherwise specified in an Attachment or TD, IBM provides non-IBM EPs, WITHOUT WARRANTIES OR 
CONDITIONS OF ANY KIND. Third parties provide and license products and services directly to Client under their own 
agreements.  

3. Programs and IBM Software Subscription and Support 

IBM Programs acquired under this Agreement are subject to IBM’s International Program License Agreement IPLA, 
including its LI. 

A Program may include the following, including the original and all whole or partial copies: 1) machine-readable 
instructions and data, 2) components, 3) audio-visual content (such as images, text, recordings, or pictures), 4) related 
licensed materials, and 5) license use documents or keys, and documentation.  

With the exception of certain Programs that IBM designates as platform or operating system specific, Client may use and 
install Programs in any commercially available national language for any platform or operating system available from IBM 
up to the level of Client’s authorizations.  

3.1 Money-back Guarantee 

The IPLA’s “money-back guarantee” only applies the first time Client licenses the IBM Program under this Agreement or 
any other valid agreement. If an IBM Program license is for a Fixed Term subject to renewal or for an initial Commitment 
Term, Client may obtain a refund only if Client returns the Program and its PoE within the first 30 days of this initial term. 
The IPLA’s “money-back guarantee” does not apply to Appliances.  

3.2 Conflict between this agreement and the IPLA  

If there is a conflict between the terms of this Agreement, including its Attachments and TDs, and those of the IPLA, 
including its LI, the terms of this Agreement prevail. The IPLA and its LIs are available on the Internet at 
http://www.ibm.com/software/sla . 
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3.3 IBM Trade-ups and Competitive Trade-ups  

Licenses for certain Programs that replace qualifying IBM Programs or qualifying Non-IBM Programs may be acquired for 
a reduced charge. Client agrees to terminate Client’s use of the replaced Programs when Client installs the replacement 
Programs. 

3.4 Monthly Licenses  

Monthly License Programs (ML Programs) are IBM Programs provided to Client for a monthly license charge.  Monthly 
Licenses have a term that begins on the date that Client’s order is accepted by IBM and continues for a period Client 
commits to pay IBM (a Commitment Term) as specified in the TD.  

3.5 Fixed Term Licensing 

Fixed Term Licenses have a term that begins on the date that Client’s order is accepted by IBM; on the calendar day 
following the expiration of a prior Fixed Term; or on the Anniversary date. A Fixed Term License is for the definite time 
specified by IBM in a TD.   

3.6 Token Licenses 

EPs which are Eligible Token Products or ETPs are assigned a Token Value.  As long as the total Tokens required for all 
ETPs used concurrently does not exceed the number of Tokens authorized in Client’s PoE(s), Client may use Token(s) 
for a single ETP or for a combination of ETPs. 

Prior to exceeding current Token authorizations or using an Eligible Token Product not authorized, Client must acquire 
sufficient additional Tokens and authorizations.  

ETPs may contain a disabling device that will prevent them from being used after the end of the Fixed Term. Client 
agrees not to tamper with this disabling device and take precautions to avoid any loss of data. 

3.7 CEO Product Categories  

Collections of EPs may be offered by IBM on a per user basis subject to a minimum initial user quantity (a CEO Product 
Category).  For Client’s first (primary) CEO Product Category, Client must acquire licenses for all users in their Enterprise 
who have been assigned a machine capable of accessing any Program in the CEO Product Category.  For each 
additional (secondary) CEO Product Category, Client must meet the applicable minimum initial order quantity 
requirement. 

Any installs of any component of a CEO Product Category can only be made and used by or for users for whom licenses 
have been obtained.  All client-side Programs (used on an end user device to access a Program on a server) must be 
acquired from the same CEO Product Category as the server Program they access. 

3.8 IBM Software Subscription and Support 

IBM provides IBM Software Subscription and Support with each IBM Program licensed under the IPLA.   

IBM Software Subscription and Support begins on the date of IBM Program acquisition and ends on the last day of the 
corresponding month in the following year, unless the date of acquisition is the first day of the month, in which case 
coverage ends on the last day of the month, 12 months from acquisition. 

IBM Software Subscription and Support includes defect corrections, restrictions, bypasses, and any new versions, 
releases, or updates IBM makes generally available.  

IBM provides Client assistance for Client’s i) routine, short duration installation and usage (how-to) questions; ii) code-
related questions (together “Support”). Consult the IBM Software Support Handbook for details at 
http://www.ibm.com/software/support . Support for a particular version or release of an IBM Program is available only 
until IBM withdraws Support for that IBM Program’s version or release. When Support is withdrawn, Client must upgrade 
to a supported version or release of the IBM Program to continue to receive Support. The IBM “Software Support 
Lifecycle” policy is available at http://www.ibm.com/software/info/supportlifecycle/ . 

If Client elects to continue IBM Software Subscription and Support for an IBM Program at a designated Client Site, Client 
must maintain IBM Software Subscription and Support for all uses and installations of the IBM Program at that Site.  

If Client requests to renew expiring IBM Software Subscription and Support at a lesser quantity of IBM Program uses and 
installations than the expiring quantity, Client must provide a report that verifies current IBM Program usage and 
installation, and may be required to provide other compliance verification information.  

Client shall not use IBM Software Subscription and Support benefits for IBM Programs for which Client has not fully paid 
for IBM Software Subscription and Support.  If Client does, Client must acquire IBM Software Subscription and Support 
reinstatement sufficient to cover all such unauthorized use at then current IBM prices. 

3.9 Selected Support  

Selected Support may be available for (i) Non-IBM Programs or for (ii) Programs licensed under the IBM License 
Agreement for Non-Warranted Programs (together “Selected Programs”).  

The IBM Software Subscription and Support section above applies to Selected Programs under Selected Support except 
that 1) IBM may provide Client with assistance in designing and developing applications based on Client’s subscription 
level;  2) the IBM “Software Support Lifecycle” policy does not apply; and 3) no new versions, releases or updates are 
provided by IBM.  
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IBM does not provide licenses under this Agreement for Selected Programs. 

4. Appliances  

An Appliance is an EP which is any combination of Program Components, Machine Components (MCs) and any 
applicable Machine Code Components offered together as a single offering and designed for a particular function. Unless 
otherwise provided, terms that apply to a Program apply to the Program Component of an Appliance.  Client shall not use 
an Appliance component independently of the Appliance of which it is a part  

Each Appliance is manufactured from parts that may be new or used, and in some cases, an Appliance or its 
replacement parts may have been previously installed.  Regardless, IBM’s warranty terms apply. 

For each Appliance, IBM bears the risk of loss or damage up to the time it is delivered to the IBM-designated carrier for 
shipment to Client or Client’s designated location. Thereafter, Client assumes the risk. Each Appliance will be covered by 
insurance, arranged and paid for by IBM for Client, covering the period until it is delivered to Client or Client’s designated 
location. For any loss or damage, Client must i) report the loss or damage in writing to IBM within 10 business days of 
delivery and ii) follow the claim procedure. 

When Client acquires an Appliance directly from IBM, IBM transfers title to a MC to Client or, if applicable, Client’s lessor, 
upon payment of all the amounts due except in the United States where title transfers upon shipment. For an upgrade 
acquired for an Appliance, IBM reserves transfer of title of the MC until IBM receives payment of all the amounts due and 
receives all removed parts, which then become IBM’s property. 

If IBM is responsible for installation, Client will allow installation within 30 calendar days of shipment or additional charges 
may apply. Client will promptly install or allow IBM to install mandatory engineering changes. Client installs a Client-set-
up Appliance according to instructions provided with it.      

A Machine Code Component is computer instructions, fixes, replacements and related materials, such as data and 
passwords relied on, provided, used with or generated by MC, that permit the operation of the MC's processors, storage 
or other functionality as stated in its Specifications.  Client acceptance of this Agreement includes acceptance of IBM’s 
Machine Code license agreements provided with the Appliance.  A Machine Code Component is licensed only for use to 
enable a Machine Component to function under its Specifications and only for the capacity and capability for which Client 
has acquired IBM’s written authorization. The Machine Code Component is copyrighted and licensed (not sold). 

4.1 IBM Appliance Services 

IBM provides Appliance Services for Appliances consisting of Machine maintenance and IBM Software and Support as a 
single offering as further described in the Appliance Support Handbook at 
http://www.ibm.com/software/appliance/support . 

One year of Appliance Services, starting on the Warranty Start Date specified in a TD, is included with the purchase of 
an Appliance.  Thereafter, automatic renewal terms apply.  All renewals will be fulfilled with Appliance Services offered at 
the same level of service, if available, that Client was entitled to during that first year.  Parts removed or exchanged for 
upgrade, warranty service, or maintenance are IBM property and must be returned to IBM within thirty days.  A 
replacement assumes the warranty or maintenance status of the replaced part.  When Client returns an Appliance to 
IBM, Client will remove all features not supported under Appliance Services, securely erase all data, and ensure that it is 
free of any legal restrictions that would prevent its return.    

Appliance Services cover undamaged and properly maintained and installed Appliances used as authorized by IBM with 
unaltered identification labels.  Services do not cover alterations, accessories, supply items, consumables (such as 
batteries), structural parts (such as frames and covers), or failures caused by a product for which IBM is not responsible.  

5. IBM SaaS 

IBM Software as a Service (IBM SaaS) is an EP offering IBM provides to Client remotely through the Internet providing 
access to (i) functionality of Programs, (ii) infrastructure, and (iii) technical support. IBM SaaS is not a Program but may 
require Client to download enabling software to use it.  

Client acknowledges that International Business Machines Corporation and its subsidiaries do not control the transfer of 
data over telecommunications facilities, including the Internet.   IBM will only provide access and use of Client’s 
proprietary content to IBM employees and contractors as needed to deliver IBM SaaS.  IBM will not disclose Client’s 
proprietary content and will return or destroy it upon the expiration or cancellation of IBM SaaS.  IBM will provide Client 
notice of any unauthorized third party access to Client’s content of which IBM becomes aware and will use reasonable 
efforts to remediate identified security vulnerabilities.  

Client may access and use IBM SaaS only to the extent of authorizations acquired by Client. Client is responsible for use 
of IBM SaaS by any party who accesses the IBM SaaS with Client’s account credentials. An IBM SaaS may not be used 
for unlawful, obscene, offensive or fraudulent content or activity, in any jurisdiction for any user, such as advocating or 
causing harm, interfering with or violating the integrity or security of a network or system, evading filters, sending 
unsolicited, abusive or deceptive messages, viruses or harmful code, or violating third party rights. If there is a complaint 
or notice of violation, use may be suspended until resolved, and terminated if not resolved promptly. Unless expressly 
provided in a TD, Client is not authorized to use IBM SaaS to provide hosting or timesharing services to any third party. 

The terms of a specific IBM SaaS offering are provided in its TD and may include without limitation, definitions, 
description of subscription and services, charge metrics, renewal and restrictions. TDs can be viewed at http://www-
03.ibm.com/software/sla/sladb.nsf/sla/saas/ . 
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An IBM SaaS Subscription Period begins on the date that IBM notifies Client that Client has access and ends the last day 
of the month specified in the TD. 

During an IBM SaaS Subscription Period, Client may increase Client’s subscribed level of an IBM SaaS, but may only 
decrease the subscribed level at the end of a Subscription Period when renewing. 

During an IBM SaaS Subscription Period IBM provides assistance, as specified in the TD, for Client’s offering-specific, 
task-oriented questions regarding IBM SaaS.  IBM SaaS technical support is available only for the currently supported 
versions of IBM SaaS, Client operating systems, Internet browsers, and software. IBM technical support for SaaS is 
available during the normal business hours (published prime shift hours) of the IBM SaaS support center. 



Z125-5831-09  AUG2014    Page 8 of 9 

International Passport Advantage Agreement - Country Required Terms (CRTs) 

AMERICAS 

Governing Laws and Geographic Scope – Replace the phrase, “the laws of the country where the transaction is 
performed (or for internet delivered Services, the laws of the country of Client’s Business Address)” with:  

Canada:  the laws of the Province of Ontario.  

United States, Anguilla, Antigua/Barbuda, Aruba, British Virgin Islands, Cayman Islands, Dominica, Grenada, 
Guyana, Saint Kitts and Nevis, Saint Lucia, Saint Maarten, Saint Vincent and the Grenadines:  the laws of the State 
of New York, United States. 

General – Replace the first sentence of paragraph two with: 

Latin America (all countries):  Client accepts the terms in Attachments and Transaction Documents by signing the 
Attachments and Transaction Documents. 

General – Add, where required: 

Canada, in Province of Quebec add: Both parties agree to write this document in English. Les parties ont convenu de 
rédiger le présent document en langue anglaise.  

ASIA PACIFIC  

Governing Laws and Geographic Scope – Replace the phrase, “the laws of the country where the transaction is 
performed (or for internet delivered Services, the laws of the country of Client’s Business Address)” with:  

Cambodia, Laos:  the laws of the State of New York, United States; 

Australia:  the laws of the State or Territory in which the transaction is performed; 

Hong Kong SAR, Macau SAR: the laws of Hong Kong Special Administrative Region (“SAR”); 

Korea:  the laws of the Republic of Korea; 

Taiwan:  the laws of Taiwan. 

Governing Laws and Geographic Scope– Add as a new paragraph: 

Cambodia, India, Laos, Philippines, Vietnam:  Disputes will be finally settled by arbitration, held in Singapore, in 
accordance with the Arbitration Rules of the Singapore International Arbitration Center (“SIAC Rules”) then in effect.   

Indonesia: Disputes will be finally settled by arbitration, held in Jakarta, Indonesia, in accordance with the rules of the 
Board of the Indonesian National Board of Arbitration (Badan Arbitrase Nasional Indonesia or “BANI”) then in effect.  

Malaysia: Disputes will be finally settled by arbitration held in Kuala Lumpur in accordance with the Arbitration Rules of 
the Kuala Lumpur Regional Centre for Arbitration ("KLRCA Rules") then in effect.                                                                                 

People’s Republic of China:  Either party has the right to submit the dispute to the China International Economic and 
Trade Arbitration Commission in Beijing, the PRC, for arbitration in accordance with arbitration rules in force at the time.   

Governing Laws and Geographic Scope – Add as a new paragraph: 

Hong Kong SAR, Macau SAR, Korea and Taiwan: 

All rights and obligations are subject to the courts of the country in which the transaction is performed except that in the 
countries identified below, all disputes will be brought before and subject to the exclusive jurisdiction of the following 
courts of competent jurisdiction: 

Hong Kong SAR, Macau SAR:  the courts of Hong Kong Special Administrative Region (SAR); 

Korea: the Seoul Central District Court of the Republic of Korea; 

Taiwan:  the courts of Taiwan. 

EMEA 

Appliances – Replace the fourth paragraph with: 

Spain, Switzerland, and Turkey: When IBM accepts Client’s order, IBM transfers title to Client or, if applicable, Client’s 
lessor when the Appliance is shipped to Client or its designated location.  However, IBM reserves a purchase money 
security interest in the MC until IBM receives the amounts due. 

Warranties – Add to all countries in Western Europe, after paragraph 4: 

The warranty for Machines acquired in Western Europe will be valid and applicable in all Western European countries, 
provided the Machines have been announced and made available in such countries.  For purposes of this paragraph, 
“Western Europe” means Andorra, Austria, Belgium, Bulgaria, Cyprus, Czech Republic, Denmark, Estonia, Finland, 
France, Germany, Greece, Hungary, Iceland, Ireland, Italy, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Monaco, 
Netherlands, Norway, Poland, Portugal, Romania, San Marino, Slovakia, Slovenia, Spain, Sweden, Switzerland, United 
Kingdom, Vatican State, and any country that subsequently joins the European Union, from date of accession.                                    

Liability and Indemnity 

France, Germany, Malta, Portugal, Spain – Insert after “exceed” and before “the amount”:   the greater of €500,000 
(five hundred thousand euro) or  
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Ireland, UK - Replace the phrase “up to the amounts paid” with: up to 125% of the amounts paid  

Governing Laws and Geographic Scope – Replace the phrase, “the laws of the country where the transaction is 
performed (or for internet delivered Services, the laws of the country of Client’s Business Address)” with:  

Albania, Armenia, Azerbaijan, Belarus, Bosnia-Herzegovina, Bulgaria, Croatia, Former Yugoslav Republic of 
Macedonia, Georgia, Hungary, Kazakhstan, Kyrgyzstan, Moldova, Montenegro, Romania, Serbia, Tajikistan, 
Turkmenistan, Ukraine, and Uzbekistan:  the laws of Austria; 

Algeria, Andorra, Benin, Burkina Faso, Burundi, Cameroon, Cape Verde, Central African Republic, Chad, 
Comoros, Congo Republic, Djibouti, Democratic Republic of Congo, Equatorial Guinea, French Guiana, French 
Polynesia, Gabon, Guinea, Guinea-Bissau, Ivory Coast, Lebanon, Madagascar, Mali, Mauritania, Mauritius, 
Mayotte, Morocco, New Caledonia, Niger, Reunion, Senegal, Seychelles, Togo, Tunisia, Vanuatu, and Wallis and 
Futuna:  the laws of France;  

Angola, Bahrain, Botswana, Egypt, Eritrea, Ethiopia, Gambia, Ghana, Jordan, Kenya, Kuwait, Liberia, Malawi, 
Malta, Mozambique, Nigeria, Oman, Pakistan, Qatar, Rwanda, Sao Tome and Principe, Saudi Arabia, Sierra 
Leone, Somalia, Tanzania, Uganda, United Arab Emirates, the United Kingdom, West Bank/Gaza, Yemen, 
Zambia, and Zimbabwe:  the laws of England;  

Estonia, Latvia, and Lithuania:  the laws of Finland;   

Russia: the laws of the Russian Federation; 

South Africa, Namibia, Lesotho and Swaziland:  the laws of the Republic of South Africa. 

Governing Laws and Geographic Scope– Add to the end of the first paragraph: 

Albania, Armenia, Azerbaijan, Belarus, Bosnia-Herzegovina, Bulgaria, Croatia, Former Yugoslav Republic of 
Macedonia, Georgia, Hungary, Kazakhstan, Kyrgyzstan, Moldova, Montenegro, Romania, Serbia, Tajikistan, 
Turkmenistan, Ukraine, and Uzbekistan:  All disputes will be finally settled under the Rules of Arbitration and 
Conciliation of the Federal Economic Chamber in Vienna (Vienna Rules).  

Algeria,  Benin, Burkina Faso, Burundi, Cameroon, Cape Verde, Central African Republic, Chad, Comoros, 
Congo Republic, Djibouti, Democratic Republic of Congo, Equatorial Guinea, Guinea-Bissau, French Guiana, 
French Polynesia, Gabon, Guinea, Guinea-Bissau, Ivory Coast, Lebanon, Madagascar, Mali, Mauritania, 
Mauritius, Mayotte, Morocco, New Caledonia, Niger, Reunion, Senegal, Seychelles, Togo, Tunisia, Vanuatu, 
Wallis and Futuna:  Any dispute will be finally settled by arbitration, administered by the ICC International Court of 
Arbitration, in Paris, in accordance with its arbitration rules  in effect at the time of arbitration, except as may be modified 
herein or by agreement of the parties.  

Angola, Bahrain, Botswana, Egypt, Eritrea, Ethiopia, Gambia , Ghana, Jordan, Kenya, Kuwait, Liberia, Libya, 
Malawi, Malta, Mozambique, Nigeria, Oman, Pakistan, Qatar, Rwanda,  Sao Tome and Principe, Saudi Arabia, 
Sierra Leone, Somalia, Tanzania, Uganda, United Arab Emirates, West Bank/Gaza, Yemen, Zambia, Zimbabwe:  
Any dispute will be finally settled by arbitration,  administered by the London Court of International Arbitration , in 
accordance with the LCIA arbitration rules in effect at the time of arbitration, except as may be modified herein or by 
agreement of the parties.  

Estonia, Latvia, and Lithuania:  All disputes will be finally settled in arbitration to be held in Helsinki, Finland in 
accordance with the arbitration laws of Finland then in effect.   

Russia: All disputes will be settled by Arbitration Court of Moscow. 

South Africa, Namibia, Lesotho, and Swaziland:  Any dispute will be finally settled by arbitration, administered by the 
Arbitration Foundation of South Africa Rules (AFSA Rules), in accordance with the ICC arbitration rules in effect at the 
time of arbitration, except as may be modified herein or by agreement of the parties.  

Governing Laws and Geographic Scope – Add to the end of the second paragraph: 

All disputes will be brought before and subject to the exclusive jurisdiction of the following courts of competent 
jurisdiction: 

Andorra:  the Commercial Court of Paris; 

Austria:  the court of Vienna, Austria (Inner-City); 

Greece:  the competent court of Athens; 

Israel:  the courts of Tel Aviv-Jaffa;  

Italy:  the courts of Milan; 

Portugal:  the courts of Lisbon; 

South Africa, Namibia, Lesotho and Swaziland:  the High Court in Johannesburg; 

Spain:  the courts of Madrid;  

Turkey:  the Istanbul Central (Çağlayan) Courts and Execution Directorates of Istanbul, the Republic of Turkey; 

United Kingdom: the English courts.      
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International Program License Agreement 

Part 1 - General Terms 
BY DOWNLOADING, INSTALLING, COPYING, ACCESSING, CLICKING ON AN “ACCEPT” BUTTON, OR 
OTHERWISE USING THE PROGRAM, LICENSEE AGREES TO THE TERMS OF THIS AGREEMENT.  IF YOU 
ARE ACCEPTING THESE TERMS ON BEHALF OF LICENSEE, YOU REPRESENT AND WARRANT THAT 
YOU HAVE FULL AUTHORITY TO BIND LICENSEE TO THESE TERMS.  IF YOU DO NOT AGREE TO THESE 
TERMS,  

● DO NOT DOWNLOAD, INSTALL, COPY, ACCESS, CLICK ON AN “ACCEPT” BUTTON, OR USE THE 
PROGRAM; AND 

● PROMPTLY RETURN THE UNUSED MEDIA, DOCUMENTATION, AND PROOF OF ENTITLEMENT TO 
THE PARTY FROM WHOM IT WAS OBTAINED FOR A REFUND OF THE AMOUNT PAID.  IF THE 
PROGRAM WAS DOWNLOADED, DESTROY ALL COPIES OF THE PROGRAM. 

1. Definitions 
“Authorized Use” – the specified level at which Licensee is authorized to execute or run the Program. 
That level may be measured by number of users, millions of service units ("MSUs"), Processor Value 
Units ("PVUs"), or other level of use specified by IBM. 

“IBM” – International Business Machines Corporation or one of its subsidiaries. 

“License Information” (“LI”) – a document that provides information and any additional terms specific to 
a Program.  The Program’s LI is available at http://www.ibm.com/software/sla/.  The LI can also be found 
in the Program’s directory, by the use of a system command, or as a booklet included with the Program.  

“Program” – the following, including the original and all whole or partial copies: 1) machine-readable 
instructions and data, 2) components, files, and modules, 3) audio-visual content (such as images, text, 
recordings, or pictures), and 4) related licensed materials (such as keys and documentation).  

“Proof of Entitlement” (“PoE”) – evidence of Licensee’s Authorized Use. The PoE is also evidence of 
Licensee’s eligibility for warranty, future update prices, if any, and potential special or promotional 
opportunities.  If IBM does not provide Licensee with a PoE, then IBM may accept as the PoE the original 
paid sales receipt or other sales record from the party (either IBM or its reseller) from whom Licensee 
obtained the Program, provided that it specifies the Program name and Authorized Use obtained. 

“Warranty Period” – one year, starting on the date the original Licensee is granted the license. 

2. Agreement Structure 
This Agreement includes Part 1 - General Terms, Part 2 - Country-unique Terms (if any), the LI, and 
the PoE and is the complete agreement between Licensee and IBM regarding the use of the Program.  It 
replaces any prior oral or written communications between Licensee and IBM concerning Licensee’s use 
of the Program.  The terms of Part 2 may replace or modify those of Part 1.  To the extent of any conflict, 
the LI prevails over both Parts. 

3. License Grant 
The Program is owned by IBM or an IBM supplier, and is copyrighted and licensed, not sold. 

IBM grants Licensee a nonexclusive license to 1) use the Program up to the Authorized Use specified in 
the PoE, 2) make and install copies to support such Authorized Use, and 3) make a backup copy, all 
provided that  

a. Licensee has lawfully obtained the Program and complies with the terms of this Agreement; 

b. the backup copy does not execute unless the backed-up Program cannot execute;  

c. Licensee reproduces all copyright notices and other legends of ownership on each copy, or partial 
copy, of the Program;  

d. Licensee ensures that anyone who uses the Program (accessed either locally or remotely) 1) does 
so only on Licensee’s behalf and 2) complies with the terms of this Agreement; 

e. Licensee does not 1) use, copy, modify, or distribute the Program except as expressly permitted in 
this Agreement; 2) reverse assemble, reverse compile, otherwise translate, or reverse engineer the 
Program, except as expressly permitted by law without the possibility of contractual waiver; 3) use 
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any of the Program's components, files, modules, audio-visual content, or related licensed materials 
separately from that Program; or 4) sublicense, rent, or lease the Program; and 

f. if Licensee obtains this Program as a Supporting Program, Licensee uses this Program only to 
support the Principal Program and subject to any limitations in the license to the Principal Program, 
or, if Licensee obtains this Program as a Principal Program, Licensee uses all Supporting Programs 
only to support this Program, and subject to any limitations in this Agreement.  For purposes of this 
Item “f,” a “Supporting Program” is a Program that is part of another IBM Program (“Principal 
Program”) and identified as a Supporting Program in the Principal Program’s LI.  (To obtain a 
separate license to a Supporting Program without these restrictions, Licensee should contact the 
party from whom Licensee obtained the Supporting Program.) 

This license applies to each copy of the Program that Licensee makes. 

3.1 Trade-ups, Updates, Fixes, and Patches 

3.1.1 Trade-ups 

If the Program is replaced by a trade-up Program, the replaced Program’s license is promptly terminated.   

3.1.2 Updates, Fixes, and Patches 

When Licensee receives an update, fix, or patch to a Program, Licensee accepts any additional or 
different terms that are applicable to such update, fix, or patch that are specified in its LI.  If no additional 
or different terms are provided, then the update, fix, or patch is subject solely to this Agreement.  If the 
Program is replaced by an update, Licensee agrees to promptly discontinue use of the replaced Program. 

3.2 Fixed Term Licenses 

If IBM licenses the Program for a fixed term, Licensee’s license is terminated at the end of the fixed term, 
unless Licensee and IBM agree to renew it. 

3.3 Term and Termination 

This Agreement is effective until terminated. 

IBM may terminate Licensee’s license if Licensee fails to comply with the terms of this Agreement.  

If the license is terminated for any reason by either party, Licensee agrees to promptly discontinue use of 
and destroy all of Licensee’s copies of the Program.  Any terms of this Agreement that by their nature 
extend beyond termination of this Agreement remain in effect until fulfilled, and apply to both parties’ 
respective successors and assignees. 

4. Charges 
Charges are based on Authorized Use obtained, which is specified in the PoE.  IBM does not give credits 
or refunds for charges already due or paid, except as specified elsewhere in this Agreement. 

If Licensee wishes to increase its Authorized Use, Licensee must notify IBM or an authorized IBM reseller 
in advance and pay any applicable charges.  

5. Taxes 
If any authority imposes on the Program a duty, tax, levy, or fee, excluding those based on IBM’s net 
income, then Licensee agrees to pay that amount, as specified in an invoice, or supply exemption 
documentation.  Licensee is responsible for any personal property taxes for the Program from the date 
that Licensee obtains it.  If any authority imposes a customs duty, tax, levy, or fee for the import into or 
the export, transfer, access, or use of the Program outside the country in which the original Licensee was 
granted the license, then Licensee agrees that it is responsible for, and will pay, any amount imposed. 

6. Money-back Guarantee 
If Licensee is dissatisfied with the Program for any reason and is the original Licensee, Licensee may 
terminate the license and obtain a refund of the amount Licensee paid for the Program, provided that 
Licensee returns the Program and PoE to the party from whom Licensee obtained it within 30 days of the 
date the PoE was issued to Licensee.  If the license is for a fixed term that is subject to renewal, then 
Licensee may obtain a refund only if the Program and its PoE are returned within the first 30 days of the 
initial term.  If Licensee downloaded the Program, Licensee should contact the party from whom Licensee 
obtained it for instructions on how to obtain the refund. 



 

Z125-3301-14  7/2011  Page 3 of 17 

7. Program Transfer 
Licensee may transfer the Program and all of Licensee’s license rights and obligations to another party 
only if that party agrees to the terms of this Agreement.  If the license is terminated for any reason by 
either party, Licensee is prohibited from transferring the Program to another party.  Licensee may not 
transfer a portion of 1) the Program or 2) the Program’s Authorized Use.  When Licensee transfers the 
Program, Licensee must also transfer a hard copy of this Agreement, including the LI and PoE.  
Immediately after the transfer, Licensee’s license terminates.   

8. Warranty and Exclusions 

8.1 Limited Warranty 

IBM warrants that the Program, when used in its specified operating environment, will conform to its 
specifications.  The Program's specifications, and specified operating environment information, can be 
found in documentation accompanying the Program (such as a read-me file) or other information 
published by IBM (such as an announcement letter).  Licensee agrees that such documentation and other 
Program content may be supplied only in the English language, unless otherwise required by local law 
without the possibility of contractual waiver or limitation.  

The warranty applies only to the unmodified portion of the Program.  IBM does not warrant uninterrupted 
or error-free operation of the Program, or that IBM will correct all Program defects.  Licensee is 
responsible for the results obtained from the use of the Program.  

During the Warranty Period, IBM provides Licensee with access to IBM databases containing information 
on known Program defects, defect corrections, restrictions, and bypasses at no additional charge. 
Consult the IBM Software Support Handbook for further information at 
http://www.ibm.com/software/support .   

If the Program does not function as warranted during the Warranty Period and the problem cannot be 
resolved with information available in the IBM databases, Licensee may return the Program and its PoE 
to the party (either IBM or its reseller) from whom Licensee obtained it and receive a refund of the amount 
Licensee paid.  After returning the Program, Licensee’s license terminates.  If Licensee downloaded the 
Program, Licensee should contact the party from whom Licensee obtained it for instructions on how to 
obtain the refund.  

8.2 Exclusions 

THESE WARRANTIES ARE LICENSEE’S EXCLUSIVE WARRANTIES AND REPLACE ALL OTHER 
WARRANTIES OR CONDITIONS, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, ANY 
IMPLIED WARRANTIES OR CONDITIONS OF MERCHANTABILITY, SATISFACTORY QUALITY, 
FITNESS FOR A PARTICULAR PURPOSE, TITLE, AND ANY WARRANTY OR CONDITION OF NON-
INFRINGEMENT.  SOME STATES OR JURISDICTIONS DO NOT ALLOW THE EXCLUSION OF 
EXPRESS OR IMPLIED WARRANTIES, SO THE ABOVE EXCLUSION MAY NOT APPLY TO 
LICENSEE.  IN THAT EVENT, SUCH WARRANTIES ARE LIMITED IN DURATION TO THE 
WARRANTY PERIOD.  NO WARRANTIES APPLY AFTER THAT PERIOD.  SOME STATES OR 
JURISDICTIONS DO NOT ALLOW LIMITATIONS ON HOW LONG AN IMPLIED WARRANTY LASTS, 
SO THE ABOVE LIMITATION MAY NOT APPLY TO LICENSEE. 

THESE WARRANTIES GIVE LICENSEE SPECIFIC LEGAL RIGHTS.  LICENSEE MAY ALSO HAVE 
OTHER RIGHTS THAT VARY FROM STATE TO STATE OR JURISDICTION TO JURISDICTION. 

THE WARRANTIES IN THIS SECTION 8 (WARRANTY AND EXCLUSIONS) ARE PROVIDED SOLELY 
BY IBM.  THE DISCLAIMERS IN THIS SUBSECTION 8.2 (EXCLUSIONS), HOWEVER, ALSO APPLY 
TO IBM’S SUPPLIERS OF THIRD PARTY CODE.  THOSE SUPPLIERS PROVIDE SUCH CODE 
WITHOUT WARRANTIES OR CONDITION OF ANY KIND.  THIS PARAGRAPH DOES NOT NULLIFY 
IBM’S WARRANTY OBLIGATIONS UNDER THIS AGREEMENT. 

9. Licensee Data and Databases 
To assist Licensee in isolating the cause of a problem with the Program, IBM may request that Licensee 
1) allow IBM to remotely access Licensee's system or 2) send Licensee information or system data to 
IBM.  However, IBM is not obligated to provide such assistance unless IBM and Licensee enter a 
separate written agreement under which IBM agrees to provide to Licensee that type of technical support, 
which is beyond IBM’s warranty obligations in this Agreement.  In any event, IBM uses information about 
errors and problems to improve its products and services, and assist with its provision of related support 
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offerings.  For these purposes, IBM may use IBM entities and subcontractors (including in one or more 
countries other than the one in which Licensee is located), and Licensee authorizes IBM to do so.  

Licensee remains responsible for 1) any data and the content of any database Licensee makes available 
to IBM, 2) the selection and implementation of procedures and controls regarding access, security, 
encryption, use, and transmission of data (including any personally-identifiable data), and 3) backup and 
recovery of any database and any stored data.  Licensee will not send or provide IBM access to any 
personally-identifiable information, whether in data or any other form, and will be responsible for 
reasonable costs and other amounts that IBM may incur relating to any such information mistakenly 
provided to IBM or the loss or disclosure of such information by IBM, including those arising out of any 
third party claims. 

10. Limitation of Liability 
The limitations and exclusions in this Section 10 (Limitation of Liability) apply to the full extent they are not 
prohibited by applicable law without the possibility of contractual waiver. 

10.1 Items for Which IBM May Be Liable 

Circumstances may arise where, because of a default on IBM’s part or other liability, Licensee is entitled 
to recover damages from IBM.  Regardless of the basis on which Licensee is entitled to claim damages 
from IBM (including fundamental breach, negligence, misrepresentation, or other contract or tort claim), 
IBM’s entire liability for all claims in the aggregate arising from or related to each Program or otherwise 
arising under this Agreement will not exceed the amount of any 1) damages for bodily injury (including 
death) and damage to real property and tangible personal property and 2) other actual direct damages up 
to the charges (if the Program is subject to fixed term charges, up to twelve months‘ charges) Licensee 
paid for the Program that is the subject of the claim.   

This limit also applies to any of IBM’s Program developers and suppliers.  It is the maximum for which 
IBM and its Program developers and suppliers are collectively responsible. 

10.2 Items for Which IBM Is Not Liable 

UNDER NO CIRCUMSTANCES IS IBM, ITS PROGRAM DEVELOPERS OR SUPPLIERS LIABLE FOR 
ANY OF THE FOLLOWING, EVEN IF INFORMED OF THEIR POSSIBILITY:  

a. LOSS OF, OR DAMAGE TO, DATA; 

b. SPECIAL, INCIDENTAL, EXEMPLARY, OR INDIRECT DAMAGES, OR FOR ANY ECONOMIC 
CONSEQUENTIAL DAMAGES; OR 

c. LOST PROFITS, BUSINESS, REVENUE, GOODWILL, OR ANTICIPATED SAVINGS. 

11. Compliance Verification 
For purposes of this Section 11 (Compliance Verification), "IPLA Program Terms" means 1) this 
Agreement and applicable amendments and transaction documents provided by IBM, and 2) IBM 
software policies that may be found at the IBM Software Policy website (www.ibm.com/softwarepolicies/ ), 
including but not limited to those policies concerning backup, sub-capacity pricing, and migration. 

The rights and obligations set forth in this Section 11 remain in effect during the period the Program is 
licensed to Licensee, and for two years thereafter. 

11.1 Verification Process 

Licensee agrees to create, retain, and provide to IBM and its auditors accurate written records, system 
tool outputs, and other system information sufficient to provide auditable verification that Licensee’s use 
of all Programs is in compliance with the IPLA Program Terms, including, without limitation, all of IBM’s 
applicable licensing and pricing qualification terms.  Licensee is responsible for 1) ensuring that it does 
not exceed its Authorized Use, and 2) remaining in compliance with IPLA Program Terms. 

Upon reasonable notice, IBM may verify Licensee’s compliance with IPLA Program Terms at all sites and 
for all environments in which Licensee uses (for any purpose) Programs subject to IPLA Program Terms.  
Such verification will be conducted in a manner that minimizes disruption to Licensee’s business, and 
may be conducted on Licensee’s premises, during normal business hours.  IBM may use an independent 
auditor to assist with such verification, provided IBM has a written confidentiality agreement in place with 
such auditor. 
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11.2 Resolution 

IBM will notify Licensee in writing if any such verification indicates that Licensee has used any Program in 
excess of its Authorized Use or is otherwise not in compliance with the IPLA Program Terms.  Licensee 
agrees to promptly pay directly to IBM the charges that IBM specifies in an invoice for 1) any such excess 
use, 2) support for such excess use for the lesser of the duration of such excess use or two years, and 3) 
any additional charges and other liabilities determined as a result of such verification.  

12. Third Party Notices 
The Program may include third party code that IBM, not the third party, licenses to Licensee under this 
Agreement.  Notices, if any, for the third party code ("Third Party Notices") are included for Licensee’s 
information only.  These notices can be found in the Program’s NOTICES file(s).  Information on how to 
obtain source code for certain third party code can be found in the Third Party Notices.  If in the Third 
Party Notices IBM identifies third party code as “Modifiable Third Party Code,” IBM authorizes Licensee to 
1) modify the Modifiable Third Party Code and 2) reverse engineer the Program modules that directly 
interface with the Modifiable Third Party Code provided that it is only for the purpose of debugging 
Licensee's modifications to such third party code.  IBM's service and support obligations, if any, apply 
only to the unmodified Program. 

13. General 
a. Nothing in this Agreement affects any statutory rights of consumers that cannot be waived or limited 

by contract. 

b. For Programs IBM provides to Licensee in tangible form, IBM fulfills its shipping and delivery 
obligations upon the delivery of such Programs to the IBM-designated carrier, unless otherwise 
agreed to in writing by Licensee and IBM. 

c. If any provision of this Agreement is held to be invalid or unenforceable, the remaining provisions of 
this Agreement remain in full force and effect. 

d. Licensee agrees to comply with all applicable export and import laws and regulations, including U.S. 
embargo and sanctions regulations and prohibitions on export for certain end uses or to certain 
users. 

e. Licensee authorizes International Business Machines Corporation and its subsidiaries (and their 
successors and assigns, contractors and IBM Business Partners) to store and use Licensee’s 
business contact information wherever they do business, in connection with IBM products and 
services, or in furtherance of IBM’s business relationship with Licensee.  

f. Each party will allow the other reasonable opportunity to comply before it claims that the other has 
not met its obligations under this Agreement.  The parties will attempt in good faith to resolve all 
disputes, disagreements, or claims between the parties relating to this Agreement. 

g. Unless otherwise required by applicable law without the possibility of contractual waiver or 
limitation: 1) neither party will bring a legal action, regardless of form, for any claim arising out of or 
related to this Agreement more than two years after the cause of action arose; and 2) upon the 
expiration of such time limit, any such claim and all respective rights related to the claim lapse.  

h. Neither Licensee nor IBM is responsible for failure to fulfill any obligations due to causes beyond its 
control. 

i. No right or cause of action for any third party is created by this Agreement, nor is IBM responsible 
for any third party claims against Licensee, except as permitted in Subsection 10.1 (Items for Which 
IBM May Be Liable) above for bodily injury (including death) or damage to real or tangible personal 
property for which IBM is legally liable to that third party. 

j. In entering into this Agreement, neither party is relying on any representation not specified in this 
Agreement, including but not limited to any representation concerning: 1) the performance or 
function of the Program, other than as expressly warranted in Section 8 (Warranty and Exclusions) 
above; 2) the experiences or recommendations of other parties; or 3) any results or savings that 
Licensee may achieve. 

k. IBM has signed agreements with certain organizations (called "IBM Business Partners") to promote, 
market, and support certain Programs.  IBM Business Partners remain independent and separate 
from IBM.  IBM is not responsible for the actions or statements of IBM Business Partners or 
obligations they have to Licensee. 
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l. The license and intellectual property indemnification terms of Licensee’s other agreements with IBM 
(such as the IBM Customer Agreement) do not apply to Program licenses granted under this 
Agreement. 

14. Geographic Scope and Governing Law 

14.1 Governing Law 

Both parties agree to the application of the laws of the country in which Licensee obtained the Program 
license to govern, interpret, and enforce all of Licensee’s and IBM’s respective rights, duties, and 
obligations arising from, or relating in any manner to, the subject matter of this Agreement, without regard 
to conflict of law principles. 

The United Nations Convention on Contracts for the International Sale of Goods does not apply. 

14.2 Jurisdiction 

All rights, duties, and obligations are subject to the courts of the country in which Licensee obtained the 
Program license.   
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IBM International Program License Agreement 

Part 2 - Country-unique Terms 
For licenses granted in the countries specified below, the following terms replace or modify the 
referenced terms in Part 1.  All terms in Part 1 that are not changed by these amendments remain 
unchanged and in effect.  This Part 2 is organized as follows: 

● Multiple country amendments to Part 1, Section 14 (Governing Law and Jurisdiction); 

● Americas country amendments to other Agreement terms; 

● Asia Pacific country amendments to other Agreement terms; and 

● Europe, Middle East, and Africa country amendments to other Agreement terms. 

Multiple country amendments to Part 1, Section 14 (Governing Law and Jurisdiction) 

14.1 Governing Law 

The phrase “the laws of the country in which Licensee obtained the Program license” in the first 
paragraph of 14.1 Governing Law is replaced by the following phrases in the countries below: 

AMERICAS 

(1) in Canada:  the laws in the Province of Ontario;  

(2) in Mexico:  the federal laws of the Republic of Mexico; 

(3) in the United States, Anguilla, Antigua/Barbuda, Aruba, British Virgin Islands, Cayman 
Islands, Dominica, Grenada, Guyana, Saint Kitts and Nevis, Saint Lucia, Saint Maarten, 
and Saint Vincent and the Grenadines:  the laws of the State of New York, United States; 

(4) in Venezuela:  the laws of the Bolivarian Republic of Venezuela; 

ASIA PACIFIC 

(5) in Cambodia and Laos:  the laws of the State of New York, United States; 

(6) in Australia:  the laws of the State or Territory in which the transaction is performed; 

(7) in Hong Kong SAR and Macau SAR:  the laws of Hong Kong Special Administrative Region 
(“SAR”); 

(8) in Taiwan: the laws of Taiwan 

EUROPE, MIDDLE EAST, AND AFRICA 

(9) in Albania, Armenia, Azerbaijan, Belarus, Bosnia-Herzegovina, Bulgaria, Croatia, 
Former Yugoslav Republic of Macedonia, Georgia, Hungary, Kazakhstan, Kyrgyzstan, 
Moldova, Montenegro, Poland, Romania, Russia, Serbia, Slovakia, Tajikistan, 
Turkmenistan, Ukraine, and Uzbekistan:  the laws of Austria; 

(10) in Algeria, Andorra, Benin, Burkina Faso, Cameroon, Cape Verde, Central African 
Republic, Chad, Comoros, Congo Republic, Djibouti, Democratic Republic of Congo, 
Equatorial Guinea, French Guiana, French Polynesia, Gabon, Gambia, Guinea, Guinea-
Bissau, Ivory Coast, Lebanon, Madagascar, Mali, Mauritania, Mauritius, Mayotte, 
Morocco, New Caledonia, Niger, Reunion, Senegal, Seychelles, Togo, Tunisia, Vanuatu, 
and Wallis and Futuna:  the laws of France;  

(11) in Estonia, Latvia, and Lithuania: the laws of Finland; 

(12) in Angola, Bahrain, Botswana, Burundi, Egypt, Eritrea, Ethiopia, Ghana, Jordan, Kenya, 
Kuwait, Liberia, Malawi, Malta, Mozambique, Nigeria, Oman, Pakistan, Qatar, Rwanda, 
Sao Tome and Principe, Saudi Arabia, Sierra Leone, Somalia, Tanzania, Uganda, United 
Arab Emirates, the United Kingdom, West Bank/Gaza, Yemen, Zambia, and Zimbabwe:  
the laws of England; and 

(13) in South Africa, Namibia, Lesotho and Swaziland:  the laws of the Republic of South Africa. 
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14.2 Jurisdiction 

The following paragraph pertains to jurisdiction and replaces Subsection 14.2 (Jurisdiction) as it applies 
for those countries identified in bold below: 

All rights, duties, and obligations are subject to the courts of the country in which Licensee obtained the 
Program license except that in the countries identified below all disputes arising out of or related to this 
Agreement, including summary proceedings, will be brought before and subject to the exclusive 
jurisdiction of the following courts of competent jurisdiction: 

AMERICAS 

(1) in Argentina:  the Ordinary Commercial Court of the city of Buenos Aires,  

(2) in Brazil: the court of Rio de Janeiro, RJ; 

(3) in Chile:  the Civil Courts of Justice of Santiago; 

(4) in Ecuador:  the civil judges of Quito for executory or summary proceedings (as applicable); 

(5) in Mexico:  the courts located in Mexico City, Federal District; 

(6) in Peru:  the judges and tribunals of the judicial district of Lima, Cercado; 

(7) in Uruguay:  the courts of the city of Montevideo; 

(8) in Venezuela:  the courts of the metropolitan area of the city of Caracas; 

EUROPE, MIDDLE EAST, AND AFRICA 

(9) in Austria:  the court of law in Vienna, Austria (Inner-City); 

(10) in Algeria, Andorra, Benin, Burkina Faso, Cameroon, Cape Verde, Central African 
Republic, Chad, Comoros, Congo Republic, Djibouti, Democratic Republic of Congo, 
Equatorial Guinea, France, French Guiana, French Polynesia, Gabon, Gambia, Guinea, 
Guinea-Bissau, Ivory Coast, Lebanon, Madagascar, Mali, Mauritania, Mauritius, Mayotte, 
Monaco, Morocco, New Caledonia, Niger, Reunion, Senegal, Seychelles, Togo, Tunisia, 
Vanuatu, and Wallis and Futuna:  the Commercial Court of Paris; 

(11) in Angola, Bahrain, Botswana, Burundi, Egypt, Eritrea, Ethiopia, Ghana, Jordan, Kenya, 
Kuwait, Liberia, Malawi, Malta, Mozambique, Nigeria, Oman, Pakistan, Qatar, Rwanda, 
Sao Tome and Principe, Saudi Arabia, Sierra Leone, Somalia, Tanzania, Uganda, United 
Arab Emirates, the United Kingdom, West Bank/Gaza, Yemen, Zambia, and Zimbabwe:  
the English courts; 

(12) in South Africa, Namibia, Lesotho and Swaziland:  the High Court in Johannesburg; 

(13) in Greece:  the competent court of Athens; 

(14) in Israel:  the courts of Tel Aviv-Jaffa;  

(15) in Italy:  the courts of Milan; 

(16) in Portugal:  the courts of Lisbon;  

(17) in Spain:  the courts of Madrid; and 

(18) in Turkey:  the Istanbul Central Courts and Execution Directorates of Istanbul, the Republic of 
Turkey. 

14.3 Arbitration 

The following paragraph is added as a new Subsection 14.3 (Arbitration) as it applies for those countries 
identified in bold below.  The provisions of this Subsection 14.3 prevail over those of Subsection 14.2 
(Jurisdiction) to the extent permitted by the applicable governing law and rules of procedure:   

ASIA PACIFIC 

(1) In Cambodia, India, Laos, Philippines, and Vietnam: 

Disputes arising out of or in connection with this Agreement will be finally settled by arbitration 
which will be held in Singapore in accordance with the Arbitration Rules of Singapore 
International Arbitration Center (“SIAC Rules”) then in effect.  The arbitration award will be 
final and binding for the parties without appeal and will be in writing and set forth the findings 
of fact and the conclusions of law.   
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The number of arbitrators will be three, with each side to the dispute being entitled to appoint 
one arbitrator.  The two arbitrators appointed by the parties will appoint a third arbitrator who 
will act as chairman of the proceedings.  Vacancies in the post of chairman will be filled by the 
president of the SIAC.  Other vacancies will be filled by the respective nominating party.  
Proceedings will continue from the stage they were at when the vacancy occurred. 

If one of the parties refuses or otherwise fails to appoint an arbitrator within 30 days of the 
date the other party appoints its, the first appointed arbitrator will be the sole arbitrator, 
provided that the arbitrator was validly and properly appointed. 
All proceedings will be conducted, including all documents presented in such proceedings, in 
the English language.  The English language version of this Agreement prevails over any 
other language version. 

(2) In the People’s Republic of China: 

In case no settlement can be reached, the disputes will be submitted to China International 
Economic and Trade Arbitration Commission for arbitration according to the then effective 
rules of the said Arbitration Commission.  The arbitration will take place in Beijing and be 
conducted in Chinese.  The arbitration award will be final and binding on both parties.  During 
the course of arbitration, this agreement will continue to be performed except for the part 
which the parties are disputing and which is undergoing arbitration. 

(3) In Indonesia: 

Each party will allow the other reasonable opportunity to comply before it claims that the other 
has not met its obligations under this Agreement. The parties will attempt in good faith to 
resolve all disputes, disagreements, or claims between the parties relating to this Agreement. 
Unless otherwise required by applicable law without the possibility of contractual waiver or 
limitation, i) neither party will bring a legal action, regardless of form, arising out of or related to 
this Agreement or any transaction under it more than two years after the cause of action 
arose; and ii) after such time limit, any legal action arising out of this Agreement or any 
transaction under it and all respective rights related to any such action lapse. 

Disputes arising out of or in connection with this Agreement shall be finally settled by 
arbitration that shall be held in Jakarta, Indonesia in accordance with the rules of Board of the 
Indonesian National Board of Arbitration (Badan Arbitrase Nasional Indonesia or “BANI”) then 
in effect. The arbitration award shall be final and binding for the parties without appeal and 
shall be in writing and set forth the findings of fact and the conclusions of law.  

The number of arbitrators shall be three, with each side to the dispute being entitled to appoint 
one arbitrator. The two arbitrators appointed by the parties shall appoint a third arbitrator who 
shall act as chairman of the proceedings. Vacancies in the post of chairman shall be filled by 
the chairman of the BANI. Other vacancies shall be filled by the respective nominating party. 
Proceedings shall continue from the stage they were at when the vacancy occurred. 

If one of the parties refuses or otherwise fails to appoint an arbitrator within 30 days of the 
date the other party appoints its, the first appointed arbitrator shall be the sole arbitrator, 
provided that the arbitrator was validly and properly appointed. 

All proceedings shall be conducted, including all documents presented in such proceedings, in 
the English and/or Indonesian language. 

EUROPE, MIDDLE EAST, AND AFRICA 

(4) In Albania, Armenia, Azerbaijan, Belarus, Bosnia-Herzegovina, Bulgaria, Croatia, 
Former Yugoslav Republic of Macedonia, Georgia, Hungary, Kazakhstan, Kyrgyzstan, 
Moldova, Montenegro, Poland, Romania, Russia, Serbia, Slovakia, Tajikistan, 
Turkmenistan, Ukraine, and Uzbekistan: 

All disputes arising out of this Agreement or related to its violation, termination or nullity will be 
finally settled under the Rules of Arbitration and Conciliation of the International Arbitral Center 
of the Federal Economic Chamber in Vienna (Vienna Rules) by three arbitrators appointed in 
accordance with these rules.  The arbitration will be held in Vienna, Austria, and the official 
language of the proceedings will be English.  The decision of the arbitrators will be final and 
binding upon both parties.  Therefore, pursuant to paragraph 598 (2) of the Austrian Code of 
Civil Procedure, the parties expressly waive the application of paragraph 595 (1) figure 7 of 
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the Code.  IBM may, however, institute proceedings in a competent court in the country of 
installation. 

(5) In Estonia, Latvia, and Lithuania: 

All disputes arising in connection with this Agreement will be finally settled in arbitration that 
will be held in Helsinki, Finland in accordance with the arbitration laws of Finland then in 
effect.  Each party will appoint one arbitrator.  The arbitrators will then jointly appoint the 
chairman.  If arbitrators cannot agree on the chairman, then the Central Chamber of 
Commerce in Helsinki will appoint the chairman. 

AMERICAS COUNTRY AMENDMENTS 

CANADA 

10.1 Items for Which IBM May be Liable   

The following replaces Item 1 in the first paragraph of this Subsection 10.1 (Items for Which IBM May be 
Liable):  

1) damages for bodily injury (including death) and physical harm to real property and tangible personal 
property caused by IBM’s negligence; and 

13.  General 

The following replaces Item 13.d: 

d. Licensee agrees to comply with all applicable export and import laws and regulations, including 
those of that apply to goods of  United States origin and that prohibit or limit export for certain uses 
or to certain users. 

The following replaces Item 13.i: 

i.       No right or cause of action for any third party is created by this Agreement or any transaction under 
it, nor is IBM responsible for any third party claims against Licensee except as permitted by the 
Limitation of Liability section above for bodily injury (including death) or physical harm to real or 
tangible personal property caused by IBM’s negligence for which IBM is legally liable to that third 
party. 

The following is added as Item 13.m: 

m.     For purposes of this Item 13.m, "Personal Data" refers to information relating to an identified or 
identifiable individual made available by one of the parties, its personnel or any other individual to 
the other in connection with this Agreement.  The following provisions apply in the event that one 
party makes Personal Data available to the other: 

(1) General  

(a) Each party is responsible for complying with any obligations applying to it under 
applicable Canadian data privacy laws and regulations (“Laws”). 

(b) Neither party will request Personal Data beyond what is necessary to fulfill the 
purpose(s) for which it is requested.  The purpose(s) for requesting Personal Data must 
be reasonable.  Each party will agree in advance as to the type of Personal Data that is 
required to be made available.  

(2) Security Safeguards 

(a) Each party acknowledges that it is solely responsible for determining and 
communicating to the other the appropriate technological, physical and organizational 
security measures required to protect Personal Data. 

(b) Each party will ensure that Personal Data is protected in accordance with the security 
safeguards communicated and agreed to by the other.  

(c) Each party will ensure that any third party to whom Personal Data is transferred is bound 
by the applicable terms of this section.  

(d) Additional or different services required to comply with the Laws will be deemed a 
request for new services. 
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(3) Use  

Each party agrees that Personal Data will only be used, accessed, managed, transferred, 
disclosed to third parties or otherwise processed to fulfill the purpose(s) for which it was made 
available. 

(4) Access Requests  

(a) Each party agrees to reasonably cooperate with the other in connection with requests to 
access or amend Personal Data. 

(b) Each party agrees to reimburse the other for any reasonable charges incurred in 
providing each other assistance.  

(c) Each party agrees to amend Personal Data only upon receiving instructions to do so 
from the other party or its personnel. 

(5) Retention  

Each party will promptly return to the other or destroy all Personal Data that is no longer 
necessary to fulfill the purpose(s) for which it was made available, unless otherwise instructed 
by the other or its personnel or required by law. 

(6) Public Bodies Who Are Subject to Public Sector Privacy Legislation 

For Customers who are public bodies subject to public sector privacy legislation, this Item 
13.m applies only to Personal Data made available to Customer in connection with this 
Agreement, and the obligations in this section apply only to Customer, except that: 1) section 
(2)(a) applies only to IBM; 2) sections (1)(a) and (4)(a) apply to both parties; and 3) section 
(4)(b) and the last sentence in (1)(b) do not apply. 

PERU 

10. Limitation of Liability 

The following is added to the end of this Section 10 (Limitation of Liability): 

Except as expressly required by law without the possibility of contractual waiver, Licensee and IBM 
intend that the limitation of liability in this Limitation of Liability section applies to damages caused 
by all types of claims and causes of action.  If any limitation on or exclusion from liability in this 
section is held by a court of competent jurisdiction to be unenforceable with respect to a particular 
claim or cause of action, the parties intend that it nonetheless apply to the maximum extent 
permitted by applicable law to all other claims and causes of action. 

10.1 Items for Which IBM May be Liable 

The following is added at the end of this Subsection 10.1:  

In accordance with Article 1328 of the Peruvian Civil Code, the limitations and exclusions specified 
in this section will not apply to damages caused by IBM’s willful misconduct (“dolo”) or gross 
negligence (“culpa inexcusable”). 

UNITED STATES OF AMERICA:  

5. Taxes 

The following is added at the end of this Section 5 (Taxes) 

For Programs delivered electronically in the United States for which Licensee claims a state sales 
and use tax exemption, Licensee agrees not to receive any tangible personal property (e.g., media 
and publications) associated with the electronic program.     

Licensee agrees to be responsible for any sales and use tax liabilities that may arise as a result of 
Licensee’s subsequent redistribution of Programs after delivery by IBM.     

13. General 

The following is added to Section 13 as Item 13.m: 

U.S. Government Users Restricted Rights - Use, duplication or disclosure is restricted by the GSA 
IT Schedule 70 Contract with the IBM Corporation. 

The following is added to Item 13.f: 

Each party waives any right to a jury trial in any proceeding arising out of or related to this 
Agreement. 
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ASIA PACIFIC COUNTRY AMENDMENTS 

AUSTRALIA:  

5.   Taxes 

The following sentences replace the first two sentences of Section 5 (Taxes): 

If any government or authority imposes a duty, tax (other than income tax), levy, or fee, on this 
Agreement or on the Program itself, that is not otherwise provided for in the amount payable, 
Licensee agrees to pay it when IBM invoices Licensee.  If the rate of GST changes, IBM may adjust 
the charge or other amount payable to take into account that change from the date the change 
becomes effective. 

8.1 Limited Warranty 

The following is added Subsection 8.1 (Limited Warranty): 

The warranties specified this Section are in addition to any rights Licensee may have under the 
Competition and Consumer Act 2010 or other legislation and are only limited to the extent permitted 
by the applicable legislation. 

10.1 Items for Which IBM May be Liable 

The following is added to Subsection 10.1 (Items for Which IBM Maybe Liable): 

Where IBM is in breach of a condition or warranty implied by the Competition and Consumer Act 
2010, IBM’s liability is limited to the repair or replacement of the goods, or the supply of equivalent 
goods.  Where that condition or warranty relates to right to sell, quiet possession or clear title, or the 
goods are of a kind ordinarily obtained for personal, domestic or household use or consumption, 
then none of the limitations in this paragraph apply. 

HONG KONG SAR, MACAU SAR, AND TAIWAN 

As applies to licenses obtained in Taiwan and the special administrative regions, phrases throughout this 
Agreement containing the word "country" (for example, "the country in which the original Licensee was 
granted the license" and "the country in which Licensee obtained the Program license") are replaced with 
the following:   

(1) In Hong Kong SAR: “Hong Kong SAR“ 

(2) In Macau SAR: “Macau SAR” except in the Governing Law clause (Section 14.1) 

(3) In Taiwan: "Taiwan." 

INDIA 

10.1 Items for Which IBM May be Liable 

The following replaces the terms of Items 1 and 2 of the first paragraph: 

1) liability for bodily injury (including death) or damage to real property and tangible personal 
property will be limited to that caused by IBM’s negligence; and 2) as to any other actual damage 
arising in any situation involving nonperformance by IBM pursuant to, or in any way related to the 
subject of this Agreement, IBM’s liability will be limited to the charge paid by Licensee for the 
individual Program that is the subject of the claim. 

13. General  

The following replaces the terms of Item 13.g: 

If no suit or other legal action is brought, within three years after the cause of action arose, in 
respect of any claim that either party may have against the other, the rights of the concerned party 
in respect of such claim will be forfeited and the other party will stand released from its obligations in 
respect of such claim. 

INDONESIA 

3.3 Term and Termination 

The following is added to the last paragraph: 

Both parties waive the provision of article 1266 of the Indonesian Civil Code, to the extent the article 
provision requires such court decree for the termination of an agreement creating mutual 
obligations. 
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JAPAN 

13. General  

The following is inserted after Item 13.f: 

Any doubts concerning this Agreement will be initially resolved between us in good faith and in 
accordance with the principle of mutual trust. 

MALAYSIA 

10.2 Items for Which IBM Is not Liable 

The word “SPECIAL” in Item 10.2b is deleted. 

NEW ZEALAND 

8.1 Limited Warranty 

The following is added: 

The warranties specified in this Section are in addition to any rights Licensee may have under the 
Consumer Guarantees Act 1993 or other legislation which cannot be excluded or limited.  The 
Consumer Guarantees Act 1993 will not apply in respect of any goods which IBM provides, if 
Licensee requires the goods for the purposes of a business as defined in that Act. 

10. Limitation of Liability 

The following is added: 

Where Programs are not obtained for the purposes of a business as defined in the Consumer 
Guarantees Act 1993, the limitations in this Section are subject to the limitations in that Act. 

PEOPLE’S REPUBLIC OF CHINA 

4. Charges 

The following is added: 

All banking charges incurred in the People’s Republic of China will be borne by Licensee and those 
incurred outside the People’s Republic of China will be borne by IBM. 

PHILIPPINES 

10.2 Items for Which IBM Is not Liable 

The following replaces the terms of Item 10.2b: 

b. special (including nominal and exemplary damages), moral, incidental, or indirect damages or for 
any economic consequential damages; or 

SINGAPORE 

10.2 Items for Which IBM Is not Liable 

The words “SPECIAL” and “ECONOMIC” are deleted from Item 10.2b. 

13. General 

The following replaces the terms of Item 13.i: 

Subject to the rights provided to IBM’s suppliers and Program developers as provided in Section 10 
above (Limitation of Liability), a person who is not a party to this Agreement will have no right under 
the Contracts (Right of Third Parties) Act to enforce any of its terms. 

TAIWAN 

8.1 Limited Warranty  

The last paragraph is deleted. 

10.1 Items for Which IBM May Be Liable 

The following sentences are deleted 

This limit also applies to any of IBM’s subcontractors and Program developers.  It is the maximum 
for which IBM and its subcontractors and Program developers are collectively responsible. 
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EUROPE, MIDDLE EAST, AFRICA (EMEA) COUNTRY AMENDMENTS 

EUROPEAN UNION MEMBER STATES 

8. Warranty and Exclusions 

The following is added to Section 8 (Warranty and Exclusion): 

In the European Union (“EU”), consumers have legal rights under applicable national legislation 
governing the sale of consumer goods.  Such rights are not affected by the provisions set out in this 
Section 8 Warranty and Exclusions.  The territorial scope of the Limited Warranty is worldwide. 

EU MEMBER STATES AND THE COUNTRIES IDENTIFIED BELOW 

Iceland, Liechtenstein, Norway, Switzerland, Turkey, and any other European country that has 
enacted local data privacy or protection legislation similar to the EU model. 

13. General 

The following replaces Item 13.e: 

(1) Definitions – For the purposes of this Item 13.e,  the following additional definitions apply: 

(a) Business Contact Information – business-related contact information disclosed by 
Licensee to IBM, including names, job titles, business addresses, telephone numbers 
and email addresses of Licensee’s employees and contractors.  For Austria, Italy and 
Switzerland, Business Contact Information also includes information about Customer 
and its contractors as legal entities (for example, Customer's revenue data and other 
transactional information) 

(b) Business Contact Personnel – Licensee employees and contractors to whom the 
Business Contact Information relates. 

(c) Data Protection Authority – the authority established by the Data Protection and 
Electronic Communications Legislation in the applicable country or, for non-EU 
countries, the authority responsible for supervising the protection of personal data in that 
country, or (for any of the foregoing) any duly appointed successor entity thereto.  

(d) Data Protection & Electronic Communications Legislation – (i) the applicable local 
legislation and regulations in force implementing the requirements of EU Directive 
95/46/EC (on the protection of individuals with regard to the processing of personal data 
and on the free movement of such data) and of EU Directive 2002/58/EC (concerning 
the processing of personal data and the protection of privacy in the electronic 
communications sector); or (ii) for non-EU countries, the legislation and/or regulations 
passed in the applicable country relating to the protection of personal data and the 
regulation of electronic communications involving personal data, including (for any of the 
foregoing)  any statutory replacement or modification thereof. 

(e) IBM Group – International Business Machines Corporation of Armonk, New York, USA, 
its subsidiaries, and their respective Business Partners and subcontractors. 

(2) Licensee authorises IBM:  

(a) to process and use Business Contact Information within IBM Group in support of 
Licensee including the provision of support services, and for the purpose of furthering 
the business relationship between Licensee and IBM Group, including, without limitation, 
contacting Business Contact Personnel (by email or otherwise) and marketing IBM 
Group products and services (the “Specified Purpose”); and  

(b) to disclose Business Contact Information to other members of IBM Group in pursuit of 
the Specified Purpose only.  

(3) IBM agrees that all Business Contact Information will be processed in accordance with the 
Data Protection & Electronic Communications Legislation and will be used only for the 
Specified Purpose. 

(4) To the extent required by the Data Protection & Electronic Communications Legislation, 
Licensee represents that (a) it has obtained (or will obtain) any consents from (and has issued 
(or will issue) any notices to) the Business Contact Personnel as are necessary in order to 
enable IBM Group to process and use the Business Contact Information for the Specified 
Purpose. 
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(5) Licensee authorizes IBM to transfer Business Contact Information outside the European 
Economic Area, provided that the transfer is made on contractual terms approved by the Data 
Protection Authority or the transfer is otherwise permitted under the Data Protection & 
Electronic Communications Legislation. 

AUSTRIA 

8.2 Exclusions 

The following is deleted from the first paragraph: 

MERCHANTABILITY, SATISFACTORY QUALITY 

10. Limitation of Liability 

The following is added: 

The following limitations and exclusions of IBM’s liability do not apply for damages caused by gross 
negligence or willful misconduct. 

10.1 Items for Which IBM May Be Liable 

The following replaces the first sentence in the first paragraph: 

Circumstances may arise where, because of a default by IBM in the performance of its obligations 
under this Agreement or other liability, Licensee is entitled to recover damages from IBM. 

In the second sentence of the first paragraph, delete entirely the parenthetical phrase:  

“(including fundamental breach, negligence, misrepresentation, or other contract or tort claim)”. 

10.2 Items for Which IBM Is Not Liable 

The following replaces Item 10.2b: 

b. indirect damages or consequential damages; or   

BELGIUM, FRANCE, ITALY, AND LUXEMBOURG 

10. Limitation of Liability 

The following replaces the terms of Section 10 (Limitation of Liability) in its entirety: 

Except as otherwise provided by mandatory law: 

10.1 Items for Which IBM May Be Liable 

IBM’s entire liability for all claims in the aggregate for any damages and losses that may arise as a 
consequence of the fulfillment of its obligations under or in connection with this Agreement or due to 
any other cause related to this Agreement is limited to the compensation of only those damages 
and losses proved and actually arising as an immediate and direct consequence of the non-
fulfillment of such obligations (if IBM is at fault) or of such cause, for a maximum amount equal to 
the charges (if the Program is subject to fixed term charges, up to twelve months’ charges) 
Licensee paid for the Program that has caused the damages. 

The above limitation will not apply to damages for bodily injuries (including death) and damages to 
real property and tangible personal property for which IBM is legally liable. 
10.2 Items for Which IBM Is Not Liable 

UNDER NO CIRCUMSTANCES IS IBM OR ANY OF ITS PROGRAM DEVELOPERS LIABLE FOR 
ANY OF THE FOLLOWING, EVEN IF INFORMED OF THEIR POSSIBILITY: 1) LOSS OF, OR 
DAMAGE TO, DATA; 2) INCIDENTAL, EXEMPLARY OR INDIRECT DAMAGES, OR FOR ANY 
ECONOMIC CONSEQUENTIAL DAMAGES; AND / OR 3) LOST PROFITS, BUSINESS, 
REVENUE, GOODWILL, OR ANTICIPATED SAVINGS, EVEN IF THEY ARISE AS AN 
IMMEDIATE CONSEQUENCE OF THE EVENT THAT GENERATED THE DAMAGES.  

10.3 Suppliers and Program Developers 

The limitation and exclusion of liability herein agreed applies not only to the activities performed by 
IBM but also to the activities performed by its suppliers and Program developers, and represents 
the maximum amount for which IBM as well as its suppliers and Program developers are collectively 
responsible.  
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GERMANY 

8.1 Limited Warranty 

The following is inserted at the beginning of Section 8.1: 

The Warranty Period is twelve months from the date of delivery of the Program to the original 
Licensee.  

8.2 Exclusions 

Section 8.2 is deleted in its entirety and replaced with the following: 

Section 8.1 defines IBM’s entire warranty obligations to Licensee except as otherwise required by 
applicable statutory law. 

10. Limitation of Liability 

The following replaces the Limitation of Liability section in its entirety: 

a. IBM will be liable without limit for 1) loss or damage caused by a breach of an express guarantee; 2) 
damages or losses resulting in bodily injury (including death); and 3) damages caused intentionally 
or by gross negligence. 

b. In the event of loss, damage and frustrated expenditures caused by slight negligence or in breach of 
essential contractual obligations, IBM will be liable, regardless of the basis on which Licensee is 
entitled to claim damages from IBM (including fundamental breach, negligence, misrepresentation, 
or other contract or tort claim), per claim only up to the greater of 500,000 euro or the charges (if the 
Program is subject to fixed term charges, up to 12 months’ charges) Licensee paid for the Program 
that caused the loss or damage.  A number of defaults which together result in, or contribute to, 
substantially the same loss or damage will be treated as one default. 

c. In the event of loss, damage and frustrated expenditures caused by slight negligence, IBM will not 
be liable for indirect or consequential damages, even if IBM was informed about the possibility of 
such loss or damage. 

d. In case of delay on IBM’s part: 1) IBM will pay to Licensee an amount not exceeding the loss or 
damage caused by IBM’s delay and 2) IBM will be liable only in respect of the resulting damages 
that  Licensee suffers, subject to the provisions of Items a and b above. 

13. General 

The following replaces the provisions of 13.g: 

Any claims resulting from this Agreement are subject to a limitation period of three years, except as 
stated in Section 8.1 (Limited Warranty) of this Agreement. 

The following replaces the provisions of 13.i: 

No right or cause of action for any third party is created by this Agreement, nor is IBM responsible 
for any third party claims against Licensee, except (to the extent permitted in Section 10 (Limitation 
of Liability)) for: i) bodily injury (including death); or ii) damage to real or tangible personal property 
for which (in either case) IBM is legally liable to that third party.   

IRELAND 

8.2  Exclusions 

The following paragraph is added: 

Except as expressly provided in these terms and conditions, or Section 12 of the Sale of Goods Act 
1893 as amended by the Sale of Goods and Supply of Services Act, 1980 (the “1980 Act”), all 
conditions or warranties (express or implied, statutory or otherwise) are hereby excluded including, 
without limitation, any warranties implied by the Sale of Goods Act 1893 as amended by the 1980 
Act (including, for the avoidance of doubt, Section 39 of the 1980 Act). 

IRELAND AND UNITED KINGDOM 

2.  Agreement Structure 

The following sentence is added: 

Nothing in this paragraph shall have the effect of excluding or limiting liability for fraud. 
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10.1 Items for Which IBM May Be Liable 

The following replaces the first paragraph of the Subsection: 

For the purposes of this section, a “Default” means any act, statement, omission or negligence on 
the part of IBM in connection with, or in relation to, the subject matter of an Agreement in respect of 
which IBM is legally liable to Licensee, whether in contract or in tort.  A number of Defaults which 
together result in, or contribute to, substantially the same loss or damage will be treated as one 
Default.  

Circumstances may arise where, because of a Default by IBM in the performance of its obligations 
under this Agreement or other liability, Licensee is entitled to recover damages from IBM.  
Regardless of the basis on which Licensee is entitled to claim damages from IBM and except as 
expressly required by law without the possibility of contractual waiver, IBM’s entire liability for any 
one Default will not exceed the amount of any direct damages, to the extent actually suffered by 
Licensee as an immediate and direct consequence of the default, up to the greater of (1) 500,000 
euro (or the equivalent in local currency) or (2) 125% of the charges (if the Program is subject to 
fixed term charges, up to 12 months' charges) for the Program that is the subject of the claim.  
Notwithstanding the foregoing, the amount of any damages for bodily injury (including death) and 
damage to real property and tangible personal property for which IBM is legally liable is not subject 
to such limitation. 

10.2 Items for Which IBM is Not Liable 

The following replaces Items 10.2b and 10.2c: 

b. special, incidental, exemplary, or  indirect damages or consequential damages; or 

c. wasted management time or lost profits, business, revenue, goodwill, or anticipated savings. 
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1. License Information for the products covered under this Agreement are in the 13 pages 
immediately following this page. 
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Exhibit F 
Attachment 1 -- IBM License Information (LI) 

 
 

LICENSE INFORMATION 
for 

IBM FileNet Content Manager and IBM FileNet P8 Base 
 
 
The Programs listed below are licensed under the following terms and conditions in 
addition to those of the IBM International Program License Agreement (IBM form 
number Z125-3301-14). 
 
Program Name: IBM FileNet Content Manager Authorized v5.2.1 
Program Number: 5724-R81 
 
Program Name: IBM FileNet Content Manager Employee v5.2.1 
Program Number: 5724-R81 
 
Program Name: IBM FileNet Content Manager Eligible Participant v5.2.1 
Program Number: 5724-R81 
 
Program Name: IBM FileNet Content Manager Starter Pack Authorized v5.2.1 
Program Number: 5724-R81 
 
Program Name: IBM FileNet Content Manager Authorized User Term v5.2.1 
Program Number: 5724-R81 
 
Program Name: IBM FileNet Content Manager v5.2.1 
Program Number: 5724-R81 
 
Program Name: IBM FileNet Content Manager for Non-Production Environment v5.2.1 
Program Number: 5724-R81 
 
Program Name: IBM FileNet P8 Base - Development v5.2.1 
Program Number: 5724-R99 
 
Program Name: IBM FileNet P8 Base - ELA v5.2.1 
Program Number: 5724-R99 
 
Program Name: IBM FileNet P8 Base - P8 Application v5.2.1 
Program Number: 5724-R99 
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Program Name: IBM FileNet P8 Base - P8 Platform v5.2.1 
Program Number: 5724-R99 
 
Program Name: IBM FileNet P8 Base - P8 Toolkit v5.2.1 
Program Number: 5724-R99 
 
Program Name: IBM FileNet P8 Base - Professional v5.2.1 
Program Number: 5724-R99 
 
Program Name: IBM FileNet P8 Base - Svr-Included v5.2.1 
Program Number: 5724-R99 
 
Program Name: IBM FileNet P8 Base - Workgroup v5.2.1 
Program Number: 5724-R99 
 
As described in the International Program License Agreement ("IPLA") and this License 
Information, IBM grants Licensee a limited right to use the Program. This right is limited 
to the level of Authorized Use, such as a Processor Value Unit ("PVU"), a Value Unit 
("VU"), or other specified level of use, paid for by Licensee as evidenced in the Proof of 
Entitlement. Licensee's use may also be limited to a specified machine, or only as a 
Supporting Program, or subject to other restrictions. As Licensee has not paid for all of 
the economic value of the Program, no other use is permitted without the payment of 
additional fees. In addition, as stated in the IPLA, Licensee is not authorized to use the 
Program to provide commercial IT services to any third party, to provide commercial 
hosting or timesharing, or to sublicense, rent, or lease the Program unless expressly 
provided for in the applicable agreements under which Licensee obtains authorizations to 
use the Program. Additional rights may be available to Licensee subject to the payment 
of additional fees or under different or supplementary terms. IBM reserves the right to 
determine whether to make such additional rights available to Licensee. 
 
Program's specifications can be found in the collective Description and Technical 
Information sections of the Program's Announcement Letters. 
 
Multi-Product Install Image 
 
The Program is provided as part of a multi-product install image. Licensee is authorized 
to install and use only the Program (and its Supporting Programs, if any) for which a 
valid entitlement is obtained and may not install or use any of the other software included 
in the image unless Licensee has acquired separate entitlements for that other software. 
 
Supporting Programs 
 
The Program is licensed as a multi-product package and includes the Supporting 
Programs identified below. Licensee is authorized to install and use such Supporting 
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Programs only to support Licensee's use of the Principal Program under this Agreement 
and within the limits of the Proofs of Entitlement for the Program (unless broader rights 
are provided elsewhere in this License Information document). The phrase "to support 
Licensee's use" would include only those uses that are necessary or otherwise directly 
related to a licensed use of the Principal Program or another Supporting Program. The 
Supporting Programs may not be used for any other purpose. Licensee is not authorized 
to transfer or remarket the Supporting Programs separate from the Principal Program. A 
Supporting Program may be accompanied by license terms, and those terms, if any, apply 
to Licensee's use of that Supporting Program. In the event of conflict, the terms in this 
License Information document supersede the Supporting Program's terms. When 
Licensee's right to use the Program expires or terminates, Licensee must discontinue use, 
destroy or promptly return all copies of the Supporting Programs to the party from whom 
Licensee acquired the Program. If Licensee downloaded the Supporting Programs, 
Licensee should contact the party from whom Licensee acquired the Program. If Licensee 
wishes to license the Supporting Programs for any use beyond the limits set forth above, 
please contact an IBM Sales Representative or the party from whom Licensee acquired 
the Program to obtain the appropriate license. 
 
The following are Supporting Programs licensed with the Program: 
IBM System Dashboard for Enterprise Content Management v5.0 
IBM Content Search Services v5.2 
IBM FileNet Composite Platform Installation Tool v5.2 
IBM FileNet P8 Platform Documentation v5.2 
IBM FileNet Content Federation Services for Content Integrator v5.2 
IBM FileNet Workplace XT v1.1 
IBM FileNet Connector for Microsoft SharePoint Web Parts 
v2.2 
IBM FileNet Integration for Microsoft Office v1.1 
IBM FileNet Application Engine v4.0 
IBM Content Navigator v2.0 
IBM DB2 Enterprise Server Edition v10.5 
IBM Websphere Application Server v8.5 
IBM Tivoli Directory Server v6.3 
IBM Content Integrator v8.6 
 
Prohibited Components 
 
Notwithstanding any provision in the Agreement, Licensee is not authorized to use any of 
the following components or functions of the Program: 
IBM Tivoli Directory Server Proxy server (of IBM Tivoli Directory Server) 
Whitepages Application (of IBM Tivoli Directory Server) 
IBM LanguageWare (of IBM Content Search Services) 
 
Non-Production Limitation 
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If the Program is designated as "Non-Production", the Program can only be deployed as 
part of the Licensee's internal development and test environment for internal non-
production activities, including but not limited to testing, performance tuning, fault 
diagnosis, internal benchmarking, staging, quality assurance activity and/or developing 
internally used additions or extensions to the Program using published application 
programming interfaces. Licensee is not authorized to use any part of the Program for 
any other purposes without acquiring the appropriate production entitlements. 
 
Source Components and Sample Materials 
 
The Program may include some components in source code form ("Source Components") 
and other materials identified as Sample Materials. Licensee may copy and modify 
Source Components and Sample Materials for internal use only provided such use is 
within the limits of the license rights under this Agreement, provided however that 
Licensee may not alter or delete any copyright information or notices contained in the 
Source Components or Sample Materials. IBM provides the Source Components and 
Sample Materials without obligation of support and "AS IS", WITH NO WARRANTY 
OF ANY KIND, EITHER EXPRESS OR IMPLIED, INCLUDING THE WARRANTY 
OF TITLE, NON-INFRINGEMENT OR NON-INTERFERENCE AND THE IMPLIED 
WARRANTIES AND CONDITIONS OF MERCHANTABILITY AND FITNESS FOR 
A PARTICULAR PURPOSE. 
 
Terms for Oracle Outside In Technology 
 
The Programs licensed under this Agreement include Outside In filtering and document 
viewing technology (the "Outside In Technology") supplied by Oracle USA, Inc. 
("Oracle"). The term "Outside In Technology" includes any technology licensed to 
Oracle by its suppliers. As used in the Agreement, the term "IBM supplier" shall be 
deemed to include Oracle and its suppliers. In addition to the terms and conditions of this 
Agreement, as a condition of using the Outside In Technology, Licensee specifically 
agrees as follows: 
 
(1) Oracle USA, Inc. is a third party beneficiary to this Agreement. 
 
(2) Licensee may only transfer the Program by providing advance written notice to IBM 
and otherwise subject to the terms of this Agreement. 
 
(3) Licensee may not publish the results of benchmark tests run on the Outside In 
Technology without prior written permission. 
 
(4) IBM may inform IBM suppliers of compliance verification results relating to such 
IBM suppliers' components. 
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(5) To the extent allowed under applicable law, the Uniform Computer Information 
Transactions Act ("UCITA") does not apply. 
 
Export and Import Restrictions 
 
This Program may contain cryptography. Transfer to, or use by, users of the Program 
may be prohibited or subject to export or import laws, regulations or policies, including 
those of the United States Export Administration Regulations. Licensee assumes all 
responsibility for complying with all applicable laws, regulations, and policies regarding 
the export, import, or use of this Program, including but not limited to, U.S. restrictions 
on exports or reexports. To obtain the export classification of this Program refer to: 
https://www.ibm.com/products/exporting/. 
 
 
Authorized User 
 
Authorized User is a unit of measure by which the Program can be licensed. An 
Authorized User is a unique person who is given access to the Program. The Program 
may be installed on any number of computers or servers and each Authorized User may 
have simultaneous access to any number of instances of the Program at one time. 
Licensee must obtain separate, dedicated entitlements for each Authorized User given 
access to the Program in any manner directly or indirectly (for example: via a 
multiplexing program, device, or application server) through any means. An entitlement 
for an Authorized User is unique to that Authorized User and may not be shared, nor may 
it be reassigned other than for the permanent transfer of the Authorized User entitlement 
to another person. 
 
Processor Value Unit (PVU) 
 
Processor Value Unit (PVU) is a unit of measure by which the Program can be licensed. 
The number of PVU entitlements required is based on the processor technology (defined 
within the PVU Table by Processor Vendor, Brand, Type and Model Number at 
http://www.ibm.com/software/lotus/passportadvantage/pvu_licensing_for_customers.htm
l) and the number of processors made available to the Program. IBM continues to define 
a processor, for the purpose of PVU-based licensing, to be each processor core on a chip. 
A dual-core processor chip, for example, has two processor cores. 
 
Licensee can deploy the Program using either Full Capacity licensing or Virtualization 
Capacity (Sub-Capacity) licensing according to the Passport Advantage Sub-Capacity 
Licensing Terms (see webpage below). If using Full Capacity licensing, Licensee must 
obtain PVU entitlements sufficient to cover all activated processor cores* in the physical 
hardware environment made available to or managed by the Program, except for those 
servers from which the Program has been permanently removed. If using Virtualization 
Capacity licensing, Licensee must obtain entitlements sufficient to cover all activated 
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processor cores made available to or managed by the Program, as defined according to 
the Virtualization Capacity License Counting Rules at 
http://www.ibm.com/software/lotus/passportadvantage/Counting_Software_licenses_usin
g_specific_virtualization_technologies.html. 
 
* An Activated processor core is a processor core that is available for use in a physical or 
virtual server, regardless of whether the capacity of the processor core can be or is limited 
through virtualization technologies, operating system commands, BIOS settings, or 
similar restrictions. 
 
Resource Value Unit (RVU) 
 
Resource Value Unit (RVU) is a unit of measure by which the Program can be licensed. 
RVU Proofs of Entitlement are based on the number of units of a specific resource used 
or managed by the Program. Licensee must obtain sufficient entitlements for the number 
of RVUs required for Licensee's environment for the specific resources as specified in the 
table below. RVU entitlements are specific to the Program and the type of resource and 
may not be exchanged, interchanged, or aggregated with RVU entitlements of another 
program or resource. 
 
User Value Unit (UVU) 
 
User Value Unit (UVU) is a unit of measure by which the Program can be licensed. UVU 
Proofs of Entitlement are based on the number and type of Users for the given Program. 
Licensee must obtain sufficient entitlements for the number of UVUs required for 
Licensee's environment as specified in the table below. The UVU entitlements are 
specific to the Program and type of user and may not be exchanged, interchanged, or 
aggregated with UVU entitlements of another program or type of user. 
 
General Charge Terms 
 
1. User Value Unit Licensing based on Authorized Users 
 
The Users for the purposes of UVU calculation are Authorized Users. An Authorized 
User is a unique person who is given access to the Program in any manner directly or 
indirectly (for example: via a multiplexing program, device, or application server) 
through any means. An entitlement for an Authorized User is unique to that Authorized 
User and may not be shared, nor may it be reassigned other than for the permanent 
transfer of the entitlement to another person. 
 
Any computing device that requests the execution of or receives for execution a set of 
commands, procedures, or applications from the Program or that is otherwise managed by 
the Program is considered a separate User of the Program and requires an entitlement as 
if that device were a person.  
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Any Infrequent User given access to the Program requires an entitlement. An Infrequent 
User is an Authorized User who accesses the Program not more than one hundred twenty 
(120) times in any consecutive 12 month period. A single access is comprised of one or 
more interactions between the Infrequent User and the Program or actions performed on 
behalf of the Infrequent User by the Program, all within a consecutive 15 minute period.  
 
Licensee must track accesses by Infrequent Users to verify that they meet the access 
limitations of Infrequent Users. Provided such tracking mechanism exists, a ratio of ten 
(10) Infrequent Users will equal one (1) Authorized User for the purpose of UVU 
calculation. Should no such tracking mechanism exist, each Infrequent Users must be 
counted as one (1) Authorized User for the purpose of UVU calculation. Licensee agrees 
to provide to IBM and its auditors details of the tracking mechanism described above, 
upon request. 
 
From 1 to 20 Users, 1.00 UVU per User 
From 21 to 50 Users, 20 UVUs plus 0.83 UVUs per User above 20  
From 51 to 100 Users, 44.9 UVUs plus 0.80 UVUs per User above 50 
From 101 to 250 Users, 84.9 UVUs plus 0.76 UVUs per User above 100  
From 251 to 500 Users, 198.9 UVUs plus 0.60 UVUs per User above 250  
From 501 to 1,000 Users, 348.9 UVUs plus 0.50 UVUs per User above 500  
From 1,001 to 5,000 Users, 598.9 UVUs plus 0.47 UVUs per User above 1,000  
From 5,001 to 10,000 Users, 2,478.9 UVUs plus 0.40 UVUs per User above 5,000  
From 10,001 to 25,000 Users, 4,478.9 UVUs plus 0.36 UVUs per User above 10,000  
For more than 25,000 Users, 9,878.9 UVUs plus 0.33 UVUs per User above 25,000  
 
2. User Value Unit Licensing based on Employee Users.  
 
The Users for the purpose of UVU calculation are Employee Users. An Employee User is 
a unique person employed in Licensee's Enterprise, whether or not given access to the 
Program, or a unique person otherwise paid by or acting on behalf of Licensee's 
Enterprise who is given access to the Program in any manner directly or indirectly (for 
example: via a multiplexing program, device, or application server) through any means. 
An entitlement for an Employee User is unique to that Employee User and may not be 
shared, nor may it be reassigned other than for the permanent transfer of the entitlement 
to another person. 
 
Licensee must acquire sufficient UVU entitlements to cover all employees and any other 
unique persons paid by or acting on behalf of Licensee's Enterprise. 
 
From 1,000 to 2,500 Users, 1.00 UVU per User 
From 2,501 to 5,000 Users, 2,500 UVUs plus 0.80 UVUs per User above 2,500  
From 5,001 to 10,000 Users, 4,500 UVUs plus 0.70 UVUs per User above 5,000  
From 10,001 to 30,000 Users, 8,000 UVUs plus 0.65 UVUs per User above 10,000 



 
8 

 
LICENSE INFORMATION 
IBM FileNet Content Manager and IBM FileNet P8 Base 
 

From 30,001 to 50,000 Users, 21,000 UVUs plus 0.55 UVUs per User above 30,000 
From 50,001 to 100,000 Users, 32,000 UVUs plus 0.50 UVUs per User above 50,000 
From 100,001 to 300,000 Users, 57,000 UVUs plus 0.46 UVUs per User above 100,000 
From 300,001 to 500,000 Users, 149,000 UVUs plus 0.40 UVUs per User above 300,000 
From 500,001 to 1,000,000 Users, 229,000 UVUs plus 0.36 UVUs per User above 
500,000 
For more than 1,000,000 Users, 409,000 UVUs plus 0.32 UVUs per User above 
1,000,000  
 
3. Resource Value Unit Licensing  
 
The Resource for the purpose of RVU calculation is an Eligible Participant. Each 
individual or entity eligible to participate in any service delivery program managed or 
tracked by the Program is an Eligible Participant. Licensee must obtain sufficient 
entitlements to cover all Eligible Participants.  
 
From 1,000 to 10,000 Resources, 1.00 RVU per Resource 
From 10,001 to 50,000 Resources, 10,000 RVUs plus 0.87 RVUs per Resource above 
10,000 
From 50,001 to100,000 Resources, 44,800 RVUs plus 0.60 RVUs per Resource above 
50,000 
From 100,001 to 500,000 Resources, 74,800 RVUs plus 0.25 RVUs per Resource above 
100,000 
From 500,001 to 1,000,000 Resources, 174,800 RVUs plus 0.20 RVUs per Resource 
above 500,000 
From 1,000,001 to 10,000,000 Resources, 274,800 RVUs plus 0.07 RVUs per Resource 
above 1,000,000 
From 10,000,001 to 25,000,000 Resources, 904,800 RVUs plus 0.04 RVUs per Resource 
above 10,000,000 
From 25,000,001 to 50,000,000 Resources, 1,504,800 RVUs plus 0.03 RVUs per 
Resource above 25,000,000 
From 50,000,001 to 100,000,000 Resources, 2,254,800 RVUs plus 0.02 RVUs per 
Resource above 50,000,000 
For more than 100,000,000 Resources, 3,254,800 RVUs plus 0.01 RVUs per Resource 
above 100,000,000 
 
Cumulative Entitlements 
 
UVU based on Authorized User, UVU based on Employee User, and RVU based on 
Eligible Participant entitlements are not alternative means for licensing the Program. 
Licensee must obtain: (a) sufficient Authorized User UVU entitlements to cover any 
Licensee employee (which for the purpose of this paragraph includes any non-employee 
who is paid by or acting on behalf of Licensee's Enterprise) who is given access to the 
Program, or sufficient Employee User UVU entitlements to cover all employees whether 
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or not they are given access to the Program; and (b) sufficient Eligible Participant RVU 
entitlements to cover any non-Employee Users of the Program.  
 
 
Program-unique Terms 
 
A. Definitions: 
 
"Repository" means a collection of one or more object stores that share a single 
configuration database.  
 
"Storage Device" means a content storage repository with "write once read many" 
(WORM) capability. 
 
B. General Terms, Conditions and Restrictions. 
 
Notwithstanding any other terms of this agreement, including but not limited to the IPLA, 
the following will apply to all the Programs listed herein: 
 
1. Restriction on Assignment. Licensee may not assign, transfer, delegate, nor outsource 
to a third party, any of Licensee's license rights or obligations, in whole or in part, 
without the express written permission of IBM. Licensee may not use the Program or any 
component thereof to provide a service bureau application or commercial hosting 
services to third parties unless agreed to in writing by IBM. Contact Licensee's IBM 
Representative or IBM Business Partner if Licensee has any questions. 
 
2. No Derivative Works. Licensee may not, nor may Licensee allow others to create 
derivative works based on the Program (including documentation obtained in conjunction 
with the Program). 
 
3. Components. Each IBM supplier disclaims all express and implied warranties 
including any implied warranty of merchantability or fitness for a particular purpose. 
Except for the limited warranty provided by IBM and set forth above the program 
including all components is provided "AS IS".  
 
4. Limited Use IBM DB2. The following applies to use of the IBM DB2 edition(s) 
specified in the Supporting Programs section of this License Information document: 
 
(a) Use Limitations: Use by Principal Program 
 
"Use by Principal Program" means that the Supporting Program is provided exclusively 
for use by the Principal Program. Neither Licensee nor any application, program or 
device is authorized to directly use or access the services of the Supporting Program 
except Licensee may access the Supporting Program to perform administrative functions 
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for the Supporting Program such as backup, recovery and authorized configuration. 
 
5. Limited Use IBM Content Integrator. IBM Content Integrator ("Content Integrator") 
means IBM Content Integrator Enterprise Edition, IBM Content Integrator View Services, 
and IBM Content Integrator Connectors. 
 
Licensee may only use Content Integrator to connect the Program to one or more of the 
following repositories: IBM Content Manager, IBM Content Manager OnDemand, IBM 
FileNet Content Manager, IBM FileNet Content Services, IBM FileNet Image Services, 
or IBM Content Foundation. 
 
C. Program Specific Terms, Conditions and Restrictions. 
 
1. IBM FileNet Content Manager (the "CM Program") Restrictions. If Licensee is 
licensed to use the CM Program, as indicated on the applicable PoE, the following will 
apply:  
 
(a) The CM Program contains a predetermined set of document review and approval 
workflows and a set of predetermined management task functions;  
 
(b) Licensee may use and modify the predetermined workflows and predetermined 
management tasks provided with the CM Program; 
 
(c) Licensee may not use the CM Program, or any portion or component of the CM 
Program, to design, create or run any workflow or business process or management tasks 
other than the predetermined workflows and predetermined management tasks provided 
with the CM Program (unless Licensee also acquires additional, appropriate IBM Case 
Foundation user licenses); and 
 
(d) Licensee may not use the CM Program to connect to any Storage Device or repository 
unless Licensee also acquires the appropriate Licenses from IBM, which may include, but 
not be limited to, Licenses for connector software. 
 
(e) Components Used for Establishing Required Processor Value Unit (PVU) 
Entitlements 
 
When determining the number of entitlements required for Licensee's installation or use 
of the Program, the installation or use of only the following Program components are 
taken into consideration. In other words, Licensee may install and use Program 
components other than those listed below, under the license terms, but only the listed 
components are used to determine the number of entitlements required for the Program. 
 
Content Platform Engine 
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2. IBM FileNet Content Manager Starter Pack (the "CM Starter Pack") Restrictions.  
 
(a) Licensee may not use a CM Starter Pack with a Repository that at any time shares an 
object store and a configuration database with another Repository;  
 
(b) Licensee may only use a CM Starter Pack in conjunction with one Repository; and 
 
(c) Notwithstanding any other provision of this Agreement, use of CM Starter Packmay 
not exceed fourteen hundred (1,400) Authorized Users per instance. 
 
3. Additional Provisions Regarding Supporting Programs.  
 
3.1 Updated Versions of Supporting Programs 
 
From time to time and at IBM's sole and exclusive discretion, IBM may elect to provide 
newer versions of the Supporting Programs (the "Updated SP") to Licensee for use in 
conjunction with Licensee's use of the Program. Such inclusion may or may not be 
accompanied by notice. Except where expressly noted to the contrary in writing by IBM, 
in each such case, Licensee's right to use any such Updated SP is conditioned on 
Licensee's agreement that all such use will be subject to and conditioned on compliance 
with all terms, conditions and restrictions of the Supporting Programs section above. 
 
D. Non-Passport Advantage Program Specific Terms, Conditions and Restrictions. 
 
If Licensee is licensed to use one of the following Programs (the "Non-Passport 
Advantage Programs"): 
 
IBM FileNet Content Manager  
IBM FileNet P8 Base - Development  
IBM FileNet P8 Base - ELA  
IBM FileNet P8 Base - P8 Application  
IBM FileNet P8 Base - P8 Platform  
IBM FileNet P8 Base - P8 Toolkit  
IBM FileNet P8 Base - Professional  
IBM FileNet P8 Base - Svr-Included  
IBM FileNet P8 Base - Workgroup  
IBM FileNet Content Engine  
 
as indicated on the applicable PoE, the provisions of this Section D will apply to any and 
all use of that Program. With respect to the Non-Passport Advantage Programs, in the 
event of a conflict between the terms of this Section D and the other sections of this 
License Information document, the terms of this Section D will prevail. 
 
1. Definitions. The following definitions will only apply for the purposes of this Section 
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D: 
 
(a) "Activated Processor" means a processor core that is available for use in a physical or 
virtual server, regardless of whether the capacity of the processor core can be or is limited 
through virtualization technologies, operating system commands, BIOS settings, or 
similar restrictions. 
 
(b) "Client" means any personal computer, minicomputer, mainframe, workstation or 
other computer device that interacts with a Server Program; provided, however, that for 
the purposes of this agreement, "Client" will not be construed to mean a computer server 
running the Server Program. 
 
(c) "Computing Environment" means either (a) a single physical computer, computer 
partition, or blade computer or (b) two or more physical computers, computer partitions, 
or blade computers that are linked by a network and that operate together on the same 
workloads as if they were a single physical computer. 
 
(d) "CPU" means a functional unit within a computing device that interprets and executes 
instructions. A CPU consists of at least an instruction control unit and one or more 
arithmetic or logic units. Where multicore technology is employed, each core is 
considered a CPU.  
 
(e) "Device" means any computing device that requests the execution of a set of 
commands, procedures, or applications from another computer system that is typically 
referred to as a Server. Multiple Devices may share access to a common Server. A 
Device generally has some processing capability or is programmable to allow a User to 
do work. Examples include, but are not limited to: appliances, automated teller machines, 
cash registers, desktop computers, kiosks, notebook computers, personal digital assistants, 
point-of-sale terminals, and technical workstations. 
 
(f) "Employee" means a unique person employed in Licensee's Enterprise, whether or not 
given access to the Program, or a unique person otherwise paid by or acting on behalf of 
Licensee's Enterprise who is given access to the Program in any manner directly or 
indirectly (for example: via a multiplexing program, device, or application server) 
through any means. 
 
(g) "Enterprise" means any legal entity that at all times (i) Licensee owns or has under 
Licensee's common control by a factor of fifty percent (50%) or more and (ii) that is the 
legal entity that is authorized to execute and administer this agreement on behalf of the 
Enterprise. For the purposes of any Enterprise license granted under this agreement, 
"Enterprise" will exclude (1) any new entity acquired by virtue of merger or acquisition 
after the effective date of this agreement, and (2) any entity that, at any time during the 
term of this agreement, is sold, "spun off", liquidated, or that otherwise ceases to satisfy 
the elements of the definition of Enterprise set forth above. 



 
13 

 
LICENSE INFORMATION 
IBM FileNet Content Manager and IBM FileNet P8 Base 
 

 
(h) "Processor" means each processor core on the chip. 
 
(i) "Server" means a computer system that executes requested procedures, commands, or 
applications to one or more Users and/or Devices over a network. Where "blade" or 
"virtual server" technology is employed, each "blade" or "virtual server" counts as a 
discrete Server.  
 
(j) "Server Program" means a single copy (or partial copy) of a Program residing on a 
single physical computer Server within a System. For clarity, a virtual computer Server 
environment within a physical Server is considered a separate computer Server, and is 
counted as a second Server for license purposes. 
 
(k) "System" means a discrete group of Licensee's internal computer systems as 
designated by a unique IBM issued system identification number. 
 
(l) "User" means an individual permitted by Licensee to use or access the Program, 
directly or indirectly, and regardless of whether the individual is actively using the 
Program at any given time or has ever used the Program. If a Client is programmed to use 
or access the Program in an automatic manner, then each discrete Client and each User 
benefitting from the use of the Client is counted as an individual User. 
 
2. Non-Passport Advantage Program General Charge Terms.  
 
(a) Concurrent User. If Licensee is licensed on a Concurrent User basis, the following 
will apply: Each Concurrent User license acquired by Licensee and shown on Licensee's 
PoE, entitles a designated group of Users to access the Program where the designated 
group does not exceed ten (10) Users and the maximum number of Users within that 
group accessing the Program at any one time may not exceed one (1) User for each 
Concurrent User license acquired by Licensee. The total number of Concurrent Users 
using the licensed Programs may not exceed the number evidenced by the applicable PoE. 
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February 2003 
 
The International Program License Agreement (IPLA) has no specific terms concerning use of a 
program in backup mode. However, it does define charges for the “authorized use” of the 
program that are based on the level of use a customer acquires. For example, this “use” charge 
could be for the number of users concurrently using the program, a number of installs, etc. Each 
program will have its own specific charging metric that is in the announcement material. The 
level of use acquired is documented in a Proof of Entitlement (POE) that accompanies each 
program. In addition, the IPLA does not restrict the movement of a program from one machine to 
another within the authorized use on the POE. For example, if a program has a POE for “one 
install”, and there are no other restrictions, a copy of the program may be resident on more than 
one machine under the customer’s control, but only one program is authorized to be in use at any 
given time. This applies to all programs licensed under the IPLA. An exception to note is that if a 
program has a charge for “each copy”, there is no backup copy allowed without a charge for use. 
There are very few programs that charge for each copy. 

The intent of the backup scenario is to enable the Customer to continue to be operational if an 
emergency occurs. This is frequently referred to as backup use, disaster recovery, or abbreviated 
BRS when a backup and recovery service is involved. 

For programs running or resident on backup machines, IBM defines 3 types of situations: “cold”; 
“warm”; and “hot”. In the “cold” and “warm” situations, a copy of the program could be resident 
on another machine and if it is not “in use”, a separate use authorization for this copy would not 
be required and no additional charge would apply. This is within the boundaries of “authorized 
use” as noted above. In a “hot” backup situation, the copy of the program that is on another 
machine is being used and a use authorization is required and the customer needs to acquire an 
additional one. All programs running in backup mode must be under the customer’s control, even 
if running at another enterprise’s location. 

As a practice we have the following definitions and allowable actions concerning the copy of the 
program used for backup purposes: 

- cold - a copy of the program may be stored for backup purposes or within the authorized use as 
noted above on a machine as long as the program has not been started. There is no charge for this 
copy and no additional use authorization is required. 

- warm - a copy of the program may reside for backup purposes or within the authorized use as 
noted above on a machine and is started, but is “idling”, and is not doing any work of any kind. 
There is no charge for this copy and no additional use authorization is required. 
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- hot - a copy of the program may reside for backup purposes or within the authorized use as 
noted above on a machine, is started and is ”doing work”. However, this program requires a use 
authorization. If there is no use authorization, one must be acquired and there is a charge for this 
copy. 

“Doing Work”, includes, for example, production, development, program maintenance, and 
testing. It also could include other activities such as mirroring of transactions, updating of files, 
synchronization of programs, data or other resources (e.g. active linking with another machine, 
program, data base or other resource, etc.) or any activity or configurability that would allow an 
active hot-switch or other synchronized switch-over between programs, data bases, or other 
resources to occur. 

In the case of a program or system configuration that is designed to support a high availability 
environment by using various techniques (e.g. duplexing, mirroring of files or transactions, 
maintaining a “heartbeat”, active linking with another machine, program, data base or other 
resource, etc.), the program is considered to be doing work in both the “warm” and “hot” 
situations and a use authorization and charge is required. 

A scheduled hardware outage, such as preventive maintenance or installation of upgrades, is not 
considered a backup situation. However, the same guidelines apply. In addition, the outage 
should not be scheduled during peak (e.g. end-of-month) processing times if the program has a 
capacity-based charging metric and the secondary machine has more capacity than the primary 
machine.  

- - - - - 

In the IPLA construct, the authorized use of a program is based on the level of use acquired by 
the customer. This is stated on a Proof of Entitlement (POE) that accompanies each program. For 
example, if a program has a POE for “one install”, and there are no other restrictions, the 
program may be resident on more than one machine under the customer’s control, but only one 
program is authorized to be running at any given time. 

When an emergency occurs and the primary machine on which the program normally runs is 
inoperable, the customer may run the program on another machine as permitted in the POE. 

This alternate operation of the program may continue for a reasonable length of time while the 
primary machine is inoperable. If the time becomes extensive (e.g. over 3 weeks), the customer 
and IBM should review both the individual situation and the recovery plan to determine if any 
additional program charges are appropriate. For example, if the program charging is based on 
capacity and the backup machine is a higher capacity than the primary machine, then a review 
should be held. In no case may programs running in backup mode be used simultaneously on the 
primary machine unless there is an additional use authorization.  
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To prepare for an emergency backup situation, customers may run periodic tests to determine 
whether the backup facility will adequately back up their systems. The assumption is that normal 
use of the program licenses is continuing on the primary machine while the test is being done. 
These tests do not include any productive work, development, program maintenance or testing. 
They are run solely to check out the adequacy of the backup facility to support the customer’s 
program configuration and to simulate the disaster recovery procedures. 

No extra program charges apply for these tests, as long as they are reasonable in number and 
duration (e.g. 1-3 tests per year, each test lasting approx. 2 to 3 days). In certain cases, (e.g. 
online systems running 24X7 that are critical to the customer’s business operation), more 
frequent tests may be required, but should be of a shorter duration with the total hours not 
exceeding the above guidelines. Also, there can be no productive output or work done from the 
tests and no development, program maintenance or testing as part of the tests. 

If a customer requires an extended period for backup facility testing, IBM and the customer 
should review the reason and determine appropriate license charges, if any. 

- - - - - 

Audit information: 

During the period when a customer is using any IBM Program copies for cold or warm backup 
(or backup test), and any such copy is not licensed to the backup machine and charges are not in 
effect, IBM has the right to review the customer’s rationale for not licensing the IBM Program 
copy for the backup environment. The review will be held on the customer’s premises, during 
their normal business hours and in a manner that minimizes disruption to their business. 

If at any time it is determined that the use of an IBM Program copy is outside of the no-charge 
cold or warm backup guidelines for use of program copies as described in this document, IBM 
has the right to require the customer to order, license, and pay the appropriate charges for the 
IBM Program(s). 
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May 16, 2013 
 
IBM authorizes its clients for non-production temporary additional use of up to 90 days for 
IPLA-licensed Programs acquired through Passport Advantage or Passport Advantage Express 
that are properly licensed and compliantly used by them, without additional charge for the 
following five scenarios only. 
 
Covered scenarios: 
 
1. Datacenter migrations 
 
2. System to system [replacement] migrations 
 
3. Trade-up migrations (where Trade-up offerings subject to PA Trade-up terms are acquired) 
 
4. Program evolution and other Program to replacement Program migrations 
 
5. Program version to replacement version (same Program) migrations 
 
For more details, clients should contact their IBM sales representative. 
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1. Product functionality and detail information for the products covered under this Agreement are in the 32 
pages immediately following this page. 

 
 
 
 

END OF EXHIBIT G 
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1. Software presentation & ECM functional coverage – 
Overview. 

1.1. Solution overview 

The solution we propose is based upon IBM FileNet. It relies on major building blocks that each delivers 
specific ECM services. These building blocks are fully integrated. 

The building blocks include but are not limited to:  

 Document Imaging & Capture: Capture content. Automate document imaging. Leverage integrated, 
flexible content repositories for content solutions.  Includes the following individual components: 

 IBM FileNet Content Management 

 IBM Content Manager On Demand (CMOD) 

 IBM Datacap Taskmaster Capture 

 IBM FileNet Image Services  

 IBM FileNet Image Manager Active Edition 

 IBM FileNet Capture Desktop and Professional 

 IBM Daeja ViewONE Pro 

 Advanced Case Management:  Activate content. Achieve a 360-degree case view with collaboration, 
content, process, analytics and business rules.  Includes the following individual components: 

 IBM Case Manager 

 IBM Case Foundation 

 Social Content Management:  Socialize content. Share, collaborate and manage content in context, 
including office documents.  Includes the following individual components: 

 Connections Enterprise Content Edition 

 Content Analytics:  Analyze content. Derive new business insight rapidly by accessing, interpreting 
and analyzing unstructured content. 

 IBM Watson Explorer 

 Information Lifecycle Governance:  Govern content. Reduce run rate storage cost and risk. 
Operationalize, automate and instrument your defensible disposal program.  Includes the following 
individual components: 

 IBM Content Collector for Email 

 IBM Content Collector for File Systems 

 IBM Content Collector for MS SharePoint 

 IBM Content Collector for SAP 

 IBM Content Collector for IBM Connections 

 IBM Enterprise Records 

 IBM eDiscovery Analyzer 

 IBM eDiscovery Manager 

 IBM Atlas eDiscovery Process Management 

 IBM Atlas IT eDiscovery Process Management 

 IBM Disposal and Governance 

 IBM Global Retention Policy Schedule Management 

 IBM ILG Defensible Disposal 

 IBM Desktop Data Collector 
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 IBM eDiscovery Identification and Collection 

 IBM Policy Assessment and Compliance 

 IBM Unstructured Data Identification and Management 

 

 Interfaces: various end-user interfaces are provided to satisfy a global range of requirements 
according to business priorities. This include : 

 IBM Content Navigator : standard web interface to access the different functions delivered by 
the ECM backbone 

 Microsoft Office: integration with MS Office allows end-users to interact directly with IBM 
FileNet from their Microsoft Office applications (Word, PowerPoint, Excel and Outlook). Users 
can add, view, search and modify documents directly from MS Office without the need to know 
an additional product. 

 WebParts for Microsoft SharePoint: when these components are deployed, a user can work 
with FileNet environment directly from MS SharePoint. 

 SAP: SAP users can access documents or data archived in FileNet. 

 Additional interfaces or integration can be built upon FileNet APIs which are available for 
various environments: Java, .Net, Web Services, REST.  

 Administration / Supervision: it relies on standard FileNet administration tools to 
configure/monitor the solution (Administration Console (ACCE), Case Analytics with Real Time 
Monitoring).  ECM System Monitor can be used to proactively monitor the ECM-based IT services 
and infrastructure. 

It is important to note that all these building blocks are natively integrated. Here are two examples to 
illustrate this integration. It will be further detailed in the next sections. 

 When a document is added in the system, it can be automatically declared as a record to satisfy 
legal requirements, according to business rules, whatever the source of information. 

 IBM Case Manager can interact with documents stored in FileNet Content Manager according to 
events that happen on documents (creation, modification …) or workflow steps: for instance, a 
workflow is launched when a document is created, security on documents is changed via a step in 
the process.  

 

NOTE:  IBM's content management capabilities for public sector clients are both broad and deep.  As 
such, designing a solution and determining specific part numbers and quantities requires 
collaboration between the Judicial Council of California and the aligned IBM Enterprise Content 
Management team.  These professionals may be accessed via your local IBM California Public 
Sector account team, which may be contacted via this site: 

 http://www.ibm.com/connect/ibm/access/california/us/en/ 
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2. Software presentation & ECM functional coverage – Detail. 

2.1. Functional description 

This section will provide a more detailed description of each module of the IBM solution for the Judicial 
Council of California.  

2.1.1. Document Image and Capture  

2.1.1.1. IBM FileNet P8 Content Manager  

FileNet P8 Content Manager can manage all types of electronic documents whatever their format. It 
handles documents according to their life cycle, from creation to their eventual publication. Documents 
can be "frozen" (for instance, scanned images) or “living” (memo to validate before release, Word 
document response to a client ...). FileNet Content Manager can also manage folders and business 
objects (i.e. a customer record). These key features enable content anywhere, so that organizations can 
access that same content from within customized and industry-standard applications. They can choose 
to manage content in-place, postpone or avoid costly content migrations, yet still standardize on IBM 
FileNet.  

FileNet P8 Content Manager includes the following features: 

 Document classes: FileNet Content Manager allows defining various categories of documents, or 
document classes. Each class has its specific characteristic like properties, access rights, 
traceability … Properties are customized according to your specific needs. Information for properties 
can be entered when documents are created; they can be modified or completed after the creation 
of the document, during its life cycle.  

 Version management: The solution manages both major and minor version for documents (for 
instance major version 1, minor version 1.1 and 1.2, major version 2) 

 Document lifecycle: A document can be associated to a life cycle that represents the different 
steps of its life in the enterprise (draft, validated, published, superseded).  

 Rendition engine: It allows automating the conversion of documents to HTML or PDF format in 
order to simplify the access to different users either within the repository, or outside the repository 
through publishing mechanisms.  

 Search: search can be performed both on document properties and document content. Full text 
search can be done on content as well as properties.  

 Search templates: Templates are predefined queries that are stored in the repository, and can be 
accessed by users according to their security rights. 

 Document viewing: an integrated document viewer gives additional function to users like zooming, 
thumbnails, annotations and other document centric capabilities.  

 File plan: it is possible to customize a folder tree to organize the information (documents, custom 
objects, search templates, entry templates …). Folders are also related to specific classes which 
can have their own properties. Folders can be defined within folders: sub-folders. A given document 
can be stored in various folders: the document is only stored once in the repository, and the 
information in the different folders all point to this same object. 

 Custom objects: In addition to documents and folders, IBM FileNet Content Manager can also 
manage custom objects: these objects have no associated content. They allow representing within 
the repository, business objects that are associated to documents and folders. 
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 Relation between objects: it is possible to define links or relationships between different objects 
that are stored in the repository. For instance, it is possible to define a “Customer” object and a 
“Claim” object. Customer can be a property of a Claim. In this way, a direct link has been defined 
between these two documents.  

 Security: A granular system of access rights is implemented in FileNet Content Manager. Each 
object is protected by an access control list, that defined which users and/or groups of users have 
the right to view, modify and delete a document and/or its properties. 

 Audits: various actions performed on all objects kept in the repository are auditable (i.e. creation, 
modification, loan classification, deletion). Then, it is possible to see for each object the actions that 
have been performed, when and by whom. 

 Validation workflow: it is possible to define document validation workflows (either sequential or 
parallel) to support review / validation of documents. 

In addition, FileNet P8 Content Manager allows managing « Active Content » that is capturing events 
that occur on documents and reacting to these events.  

Event management enables reactivity of users in response to requests from customers, partners and 
internal processes. The principle is to "capture" the occurring events on an object stored in the repository 
to trigger associated actions. For instance, it is possible to send a message to a manager when a note 
on the operation of its service reaches the validation step in a life cycle, to initiate a validation process on 
receipt of an invoice, to update document properties or to classify a document in a folder. Events that 
may be covered are: 

 Adding a document 

 Modifying a document 

 Check-out of a document 

 Deletion of a document 

 Move to the next step in the life cycle  

 Adding a document in a folder  

 Removing a document from a folder 

2.1.1.2. IBM Content Manager OnDemand  

IBM Content Manager OnDemand (CMOD) provides enterprise report management that delivers 
electronic access to bills, statements and other print archive information. 

IBM Content Manager OnDemand: 

 Transforms content for online presentation by capturing high-volume computer output and 
archiving scanned documents for enterprise report management. 

 Provides report distribution and supports electronic bill solutions. 
 Automates storage management with compression capabilities. 
 Provides security-enabled capabilities and retention controls for compliance management. 
 Supports multiple platforms with a scalable architecture that uses the IBM Content Navigator web 

client. 

2.1.1.3. IBM Datacap Taskmaster 

IBM Datacap Taskmaster Capture is a solution for document and data capture.  

Taskmaster scans, classifies, recognizes, validates, verifies, and exports data and document images.  

By combining recognition engines for OCR, ICR, OMR and barcodes with libraries of hundreds of script-
based actions, Taskmaster accurately captures data from structured, highly variable, or unstructured 
form.  
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Taskmaster captures machine print, hand print, bar codes, and check box data. Using Taskmaster's 
flexible rules engine, data capture can be tailored to fit the most demanding business requirements – and 
can be changed quickly when business needs change.  

For indexing applications, Taskmaster streamlines the manual data entry of indexes by using recognition 
to automatically identify the index values on each document and to automate the document identification 
process. 

Datacap Taskmaster delivers the following capabilities: 

 Data Capture: Data capture capabilities are the heart of a scanning solution. Taskmaster provides 
these features for data capture automation: 

 OCR, ICR, OMR, and 1 and 2 dimensional bar code recognition 

 Choice of recognition engines 

 Single-pass, modeless data entry, displaying field data and image snippets in one panel 

 Client/Server architecture that is scalable 

 "Fingerprinting" technology that automatically recognizes fields within unstructured documents 

 Automatic field validation using the Datacap Rules Engine 

 Dynamic Natural Analysis (DNA) for invoices and other highly-variable documents to enable 
single-pass verification 

 Click N Key enables operators to populate fields that failed validation with a single click 

 Detailed management reporting and control 

 Range of Document Identification Methods: Taskmaster provides a range of document identification 
and classification methods. These methods include using OCR and ICR on pages or zones on the 
page, pattern matching looking for logos and images, "fingerprint" matching looking at the entire 
page layout, and text analytics performing a conceptual analysis of page content. These techniques 
can be used independently, or jointly to classify a document. Taskmaster also includes a unique 
user-interface for operator assisted document classification and assembly. 

 Reusable Rules: Datacap Taskmaster is configurable using pre-scripted rules that are managed 
through a point and click interface. Datacap Reusable Rules can be applied and even modified by a 
business analyst or supervisor. 

 Scalability: Taskmaster provides a client/server architecture that is scalable. Features such as 
automatic document identification and automatic indexing support high volume scanning delivering 
information to IBM FileNet Content Manager. The Rulerunner Service provides core capture 
capabilities decoupled from the Taskmaster capture platform. As volumes increase it is capable of 
scaling by adding additional Rulerunner Services to handle work loads. Rulerunner can take 
advantage of multiprocessor systems, accelerating capture processing. And when there are a large 
volume of documents types, Datacap offers the Fingerprint Service to centralize fingerprint 
processing and gain significant performance when accessing hundreds, or thousands, of 
fingerprints. Taskmaster Web offering browser-based distributed capture further enables scaling by 
adding remote capture locations. 

The following figure illustrates the end-user interface that allows verifying a scanned invoice, based on 
the features that have been described previously. 
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2.1.1.4. IBM FileNet Image Services and FileNet Image Manager Active Edition  

IBM FileNet Image Services helps organizations store and manage large volumes of fixed information 
with high availability to users. It provides security-enabled access to enterprise content and documents.  
 
FileNet Image Services: 

 Provides security-enabled access to enterprise content and documents in a scalable 
environment that gives users access to critical information. 

 Works with built-in connectors to extend services to EMC Centera®, IBM DR550 and 
SnapLock® magnetic write-once, read-many (WORM) environments. 

 Takes advantage of Windows-based user interfaces for viewing, revising, sharing and 
distributing content through FileNet IDM Desktop, WEB Services and Open Client services. 

 Integrates with magnetic storage and retrieval systems for flexible, scalable access to large 
volumes of content. 

 Uses a resource adaptor to connect with custom Java® 2 Platform, Enterprise Edition 
(J2EE) applications to extend storage functions to existing applications. 

 
 
FileNet Image Manager Active Edition is a combination of FileNet Image Services and FileNet Content 
Manager. 

2.1.2. Advanced Case Management - IBM Case Manager 

IBM Case Manager provides case workers access to structured and unstructured information from 
various types of applications or storage systems. IBM Case Manager, IBM's Advanced Case 
Management (ACM) offering, provides flexible process controls, access to analytics and dashboards, 
and an array of industry-specific business partner solutions to enable rapid time to value. 

Case Manager: 
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 Gives knowledge workers the control and insight they need to resolve cases. 
 Provides near real-time access to the documentation, structured data and analytics. 
 Offers design capabilities to enable application updates. 
 Extends IBM Content Navigator to ACM applications, enabling access to and update of case files 

from virtually any location through mobile connectivity and cloud solutions.  
 Supports a full Enterprise Content Management (ECM) suite, including records management, 

search and content analytics. 

IBM Case Manager (ICM) enables organizations to create, modify, manage, simulate, and analyze 
business cases and work with active content. 

Active content refers to the ability of content to trigger or affect business cases. Active content includes 
the delivery of information in a way that is more unified, accurate, and contextual to the business cases. 

ICM addresses the primary focus of case management (that is, managing, transforming, and optimizing 
business cases). It provides the following functions: 

 Process modeling and designing 

IBM Case Manager makes a distinction between process modeling and process designing. Process 
modeling is done for any business process in the organization, including manual processes that are not 
expected to be automated. The goal of process modelling is to document and gain an understanding of 
the process. Process designing, on the other hand, is used to create executable processes. 

Process models can be created by tools such as WebSphere Business Modeler, or Microsoft® Visio®. 
WebSphere Business Modeler is a tool specifically designed for process modeling. Microsoft Visio is a 
drawing tool that can be used to document business processes. In either case, the modeled processes 
can be used ICM. 

ICM offers Case Builder, a tool that creates executable processes. It can import Microsoft Visio diagrams 
and read XML process definition language (XPDL) files that are generated by WebSphere Business 
Modeler. In addition, Case Builder can read XPDL files generated by other tools. Process Designer can 
use these models as a starting point to create executable processes. 

 

 

 IBM Case Builder allows non-programmers to design and try out new case solutions.  

 Define aspects of your case solution in one place, including case properties, user roles, rules, 
page and data visual layouts, and case tasks and their underlying workflows. 

 Use a one-click test link to try out your solution right away. 
 Collaborate with technical solution developers when more complex capabilities are required. 



Judicial Council of California: Enterprise Document Management System 

IBM FileNet P8 ECM Solution Proposal FIN122210CK 

 

  Copyright IBM 2011 10/32 
 

 IBM Case Client is the knowledge worker user experience that displays the solutions created 
by Case Builder.  

 Built on IBM’s Content Navigator framework to provide a common look and feel across your 
Enterprise Content Management (ECM) applications and a common development platform to 
extend your solutions. 

 IBM Case Foundation provides the powerful content and process platform that Case 
Manager is built on.  

 Case data and content is stored in an enterprise-class repository that can be extended with other 
ECM capabilities such as archival and records management. 

 Active content capability allows the system to automatically respond to important changes in any 
content items and perform operations such as delivering it to a case worker for review or starting 
an entirely new case around it. 

 Case tasks run as processes in the workflow engine to deliver work to case workers or integrated 
systems. 

 Case Monitor and Case Analyzer provide both current and historical reporting on your cases. 

 IBM Content Analytics with Enterprise Search analyzes and visually explores large volumes 
of unstructured content to unlock new business insights.  

 Uses natural language processing capabilities to enable analysis of unstructured content to 
extract facts and concepts. 

 Provides classification capabilities that allow knowledge workers to automatically categorize 
information . 

 Includes a Case Manager crawler to return results of structured and unstructured data, 
regardless of where they are located. 

 IBM Sametime® delivers unified communications and collaboration software for voice, data 
and video.  

 Offers enterprise instant messaging, online presence indicators and community collaboration. 
  

 Process integration 

ICM provides process integration capabilities with external applications and systems through Component 
Integrator and Web services..  

 Process monitoring and optimization 

The monitoring of business processes can be done on two levels; either at the individual process 
instance or across all processes.  

Individual process instances can be monitored in several ways. ICM includes a tracker tool that displays 
the status of a particular process in a graphical environment. There is also a milestone feature that can 
be used to define process milestones during the process modeling. This can be used to monitor the 
status of the Case.  
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For monitoring and analysis of all the processes, IBM Case Manager offers Case Analytics and Real-
time monitoring & dashboard capabilities via Cognos Real-Time Monitor integration.  

IBM Case Manager comes with some built-in capabilities at the macro-level that allow LoB managers 
and executives to have a more global view or understanding of what is going on across the business 
application thru comprehensive reporting and analytics, both structured and unstructured.  Case 
Analytics enables users to evaluate process workload, discover processing trends, and identify 
bottleneck areas. Case Analytics is used for dynamic, chart-based analysis of process activity at runtime 
with focus on reports and statistics. 
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The Cognos Real-Time Monitor integration lets managers monitor various aspects of their business 
operations, set thresholds, and automate actions to react to thresholds being exceeded. In can monitor 
not only the executing processes but associated applications. 

  

Information collected by monitoring the processes can be used for optimization. For newly designed 
processes, simulation is a technique that can be used to play with “what if” scenarios and detect 
bottlenecks before placing the process into production. 
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2.1.3. Social Content Management 

IBM social content management provides content in context – a system of engagement that enables 
business users to share ideas, locate expertise, and access relevant knowledge via professional social 
networks.  

Content Collaboration lets business users navigate and find content - from desktop applications, social 
user interfaces, and smart devices.  

IBM® Connections Enterprise Content Edition provides social content management that integrates social 
collaboration tools with robust content and document management. It enables users to collaborate on 
trusted content in a contextual manner through social business tools that intuitively surface relevant 
expertise and knowledge, regardless of the user experience—web, desktop, or mobile. 

Document management and email integration automates content related processes either by setting 
up triggers in the context of desktop and/or social collaboration applications or embedding social 
capabilities in content applications that have specific business requirements  

Mobile Application helps business users intuitively create, access, and update content with familiar 
applications from email to office to collaboration tools.  

2.1.4. IBM Watson Content Analytics 

Find, organize, analyze and deliver business insight from enterprise content.   

 Search in context across integrated sources  
Enable conceptually enhanced search that connects users to the right information using 
advanced analytics capabilities to deliver results, in context, from diverse internal and external 
sources. 

 Automate categorization decisions  
Enable categorization of unstructured information through the application of sophisticated text 
analytics techniques, as well as content-specific rules, to extract the meaning buried within 
content. 

  

IBM Watson Content Analytics is an analytics solution that helps organizations aggregate, analyze and 
visualize massive amounts of information to expose unique insights.  

Watson Content Analytics: 

 Transforms information into insights by uncovering trends, patterns, and relationships from 
enterprise content through intuitive analytics visualizations. 

 Provides content discovery and exploration by guiding users to relevant content through 
business understanding. 

 Delivers an integrated development environment for creation of analytics applications. 
 Provides scalability, flexibility and integration with other IBM systems and solutions using an 

open-standards platform. 

2.1.5. Information Lifecycle Governance - IBM Enterprise Records 

IBM Enterprise Records is a records management solution that can help companies manage risk through 
records management policy. IBM Enterprise Records is fully integrated with the IBM FileNet P8 platform. 
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By using the core content and process management capabilities of the FileNet P8 platform, the IBM 
Enterprise Records services and applications can: 

 Manage file plans and record disposition schedules using a web-based application that is integrated 
with IBM Content Navigator. 

 Declare documents as records when adding them to the content repository from IBM Content 
Navigator, and Microsoft Office integration 

 Automate record declaration by using Content Engine event actions, process components, custom 
applications, and entry templates. 

 Manage physical and electronic records. 

 Use architecture that provides for managing records that are stored in other repositories. 

 Create record folders to contain related records. 

 Search for records. 

 Place records on hold. 

 Generate reports. 

 Audit records. 

 Use workflows to manage the review and disposition of records; customize the workflows to meet 
specific business requirements. 

IBM has developed a ZeroClick solution for identifying, capturing, and managing relevant business 
information and processes, which become the basis for corporate records.  

Once captured, these records automatically inherit a schedule for retention and destruction, which the 
records management industry refers to as disposition. 

FileNet P8 provides integrated, automated (through ZeroClick), that: 

 Automates the process of identifying, automatically capturing, and accurately filing all records. 

 Stores records once and virtually replicates them, if needed, in multiple files. 

 Provides proof of adherence to process (plus content), now required for Sarbanes-Oxley, through 
audit and chain of custody. 

2.1.6. IBM Content Collector 

Content Collection enables enterprises to collect, enhance and manage email, files, social business 
content,  SAP® data and documents giving enterprises the ability to extract value and gain new insights 
from relevant business content.  

Content Collector is integrated into the IBM FileNet P8 Platform, which simplifies and automates the 
process of collecting, enhancing, and managing content. 

Content Collector addresses four main use cases:  

 management for compliance purposes,  

 management for storage purposes,  

 integration with business processes,  

 management of collection for eDiscovery.  

2.1.6.1. IBM Content Collector for Email  

Email archiving for legal, compliance and IT management 
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IBM® Content Collector for Email provides automated, policy-driven email archivingIBM Content 
Collector for Email helps organizations archive their IBM Lotus® Domino®, Microsoft Exchange, 
Microsoft Exchange Online and SMTP email systems. 

IBM Content Collector for Email enables you to: 

 Collect and archive messages according to policies you define. 
 Dynamically execute retention instructions to remove content when appropriate. This 

includes instructions syndicated from IBM Global Retention Policy and Schedule Management. 
 Manage compliance and legal requirements in place. 
 Provide a user email environment with unified search across both current and archived 

messages. 
  

2.1.6.2. IBM Content Collector for File Systems  

Multi-purpose file system archiving for IT 

IBM® Content Collector for File Systems archives and manages various file types throughout their 
lifecycle based on business value and legal or regulatory obligation.  

IBM Content Collector for File Systems enables you to: 

 Collect and archive files based on policies you define for various stages of the file lifecycle. 
 Manage compliance and legal requirements in place.  
 Optimize content integration with IBM content management systems. 
  

2.1.6.3. IBM Content Collector for IBM Connections  

IBM® Content Collector for IBM Connections helps extend your governance framework to include 
content created on the IBM Connections social business platform. It archives a full range of IBM 
Connections applications, including files, wikis, blogs, forums, profiles and activities, and makes that 
content available for compliance and eDiscovery purposes. IBM Content Collector for IBM Connections 
complements other Content Collector products, enabling content from email, file systems and Microsoft 
SharePoint to be accessed from a single eDiscovery search. 

IBM Content Collector for IBM Connections enables you to: 

 Collect, archive and index social content and make it available to search tools, including IBM 
eDiscovery Manager and IBM eDiscovery Analyzer. 

 Control social media content and bring it in line with other compliance initiatives related to 
email and other content sources.  

 Provide a user environment for social content collection and archiving. 
  

2.1.6.4. IBM Content Collector for SharePoint  

Extend enterprise content management capabilities to Microsoft SharePoint users 

IBM® Content Collector for Microsoft SharePoint helps maintain control of content contained in Microsoft 
SharePoint sites throughout the enterpriseIBM Content Collector for Microsoft SharePoint can apply and 
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enforce specific compliance and governance policies on SharePoint content, bringing SharePoint in line 
with other corporate information systems. 

IBM Content Collector for Microsoft SharePoint enables you to: 

 Deploy a thorough SharePoint collection and archive strategy to manage SharePoint 
content throughout its lifecycle. 

 Provide a user environment for content collection and archiving. 
  

2.1.6.5. IBM Content Collector for SAP  

SAP archiving delivers value-based archiving with SAP 

SAP archiving with IBM® Content Collector for SAP Applications provides flexible archiving, content 
management and governance for SAP® data and related content. It extends IBM's value-based 
archiving capabilities across SAP applications and archive stores, including IBM enterprise content 
management (ECM) repositories and Tivoli® Storage Manager. 

Content Collector for SAP Applications 

 Archives SAP data and documents. 
 Enriches SAP content by linking valuable ECM-stored documents such as invoices, emails and 

contracts to SAP transactions. 
 Enables expansive ECM SAP business capabilities and provides SAP-specific integration 

with products such as IBM Datacap Taskmaster Capture. 
 Supports today’s and tomorrow’s cloud archiving environments by offering system security 

and performance monitoring enhancements as well as system performance guidelines. 
 Expands IBM’s value-based archiving portfolio through integration with IBM Content Collector 

products for email, files, Microsoft® SharePoint® and IBM Connections as well as other IBM 
ECM products. 

 

2.1.7. eDiscovery 

IBM eDiscovery Manager enables authorized IT and legal staff to search, cull, hold and export case-
relevant content. 

eDiscovery Manager can help your organization: 

  
 Preserve your electronically stored information (ESI) evidence—in a security-enabled, 

auditable, high-scale, trusted evidence repository that includes chain-of-custody tracking. 
 Organize ESI, email and other content—. 

Mitigate escalating discovery costs 

 Users can work through an intuitive web-based interface to gain access to and early insight into 
case-related content. 

 They can create new cases, work on existing cases, save searches to share with other 
authorized users and schedule searches. 

 Legal staff can manage cases while preserving the chain of custody for documents in individual 
case repositories. 
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 Using the eDiscovery Manager high-volume search capability, IT and legal staff can sift through 
millions of pieces of content, including email and other documents, and automatically select the 
most relevant ESI set for a particular case. 

Preserve your ESI evidence 

 eDiscovery Manager provides a change-tracking repository. This feature demonstrates 
authenticity and addresses chain-of-custody requirements. 

 The solution maintains a audit trail that can be exported and used in court to support the 
defensibility of ESI evidence. 

 Security controls, enabled by dynamic roles, supply granular control of case tasks. 
 An automated hold capability allows users to preserve ESI.  

Organize ESI, email and other content 

 It supports a scalable enterprise content management platform that delivers integrated content 
collection, classification, records management, content analytics and discovery process 
automation. 

2.1.8. Atlas eDiscovery Process Management 

IBM Atlas eDiscovery Process Management helps attorneys, paralegals and discovery directors manage 
workflow. It enables organizations to use outside counsel by pre-interviewing custodians electronically 

Atlas eDiscovery Process Management helps organizations to: 

 Scope and manage custodians and data sources. 
 Streamline and automate hold publication. 
 Conduct virtual interviews and automated follow up based on interview results. 
 Control, monitor and manage the discovery process. 
 Integrate with other Atlas eDiscovery products. 

Scope and manage custodians and data sources 

 Segment and manage messages for large custodian lists. 
 Identify custodians by numerous attributes, including their responsibilities for records or IT 

systems and their involvement in the issue in dispute – by department affiliation, function, role 
and other criteria. 

 Define and track data sources involved in matters. Add and remove data sources as matter facts 
change. 

 Track and scope terminated employee assets and automatically alert the appropriate legal staff 
when custodians in their holds transfer or terminate. 

 View the master list of data sources for a matter and look up any data source to see its current 
holds and pending collections. 

Streamline and automate hold publication 

 Segment notices by recipient role or knowledge. Customize notice content and sub-segment 
custodian population based on their responses and new developments in the matter. 

 Establish various notice templates with predefined variable text that is automatically filled in and 
updated in future reminders as information changes. 

 Systematically send reminders, track confirmations, escalate non-confirmations, assign action 
items and alert legal staff to exceptions. Detects and responds to employee transitions, collection 
delays and release eligibility. 

 Manage multiple notices over long matter lifecycles with visibility across legal staff. 
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 Release holds on one or more custodians with comments and systematic release notification. 
Automatically direct custodians to their remaining holds in release notices. 

Conduct more effective virtual interviews and automated follow up 

 Combine initial hold notices with custodian questionnaires and incorporate hold compliance 
tracking. 

 Establish intervals for re-issuing questionnaires, track responses, and set escalations for non-
responses. 

 Author a library of standard questionnaires and update questions as needed. 
 Automatically collate recipient responses by group, question, answer and follow-up actions. Set 

automatic alerts and action items for specific answers. 
 Add comments and notes to each custodian's response for a more complete record and easier 

follow through on facts gathered. 

Control, monitor and manage the discovery process 

 Define, track and monitor various preservation, collection and discovery activities in a single 
system of record for higher integrity and less manual recordkeeping. Follow the natural sequence 
of events and iteration throughout a typical matter lifecycle. 

 Automatically detect exceptions to holds, collection requests and interviews and send alerts to 
legal staff through email or dashboards. 

 Specify the legal team for a matter and share alerts and action plans automatically. Manage 
matter category permissions with enhanced security controls and matter-specific access control. 

 Preserve data in place with a full audit trail. Collect data directly from email archives, file shares, 
enterprise content systems and custodians using a browser-based interface. 

 Publish thorough, convenient reports for inside and outside counsel to show the entire 
preservation and discovery record over the matter life. 

Integrate with other Atlas eDiscovery products 

 Work with Atlas IT eDiscovery Process Management to define and re-use standard collection 
protocols for data sources, determine collection scope and assign collections to discovery 
specialists. 

 Integrate with Atlas eDiscovery Policy Federation Framework and Software Development Kit 
(SDK) to automate collection from data sources. 

2.1.9. Interfaces 

2.1.9.1. IBM Content Navigator  

IBM Content Navigator software enables to users interact with and manage content. Users can access, 
manage and work with enterprise content directly from desktop, laptop, tablet and other mobile devices 
practically anytime, anywhere. 
 
IBM Content Navigator also includes a Content Management Interoperability Services (CMIS) technology 
preview,. Ultimately, IBM Content Navigator can be used as a single interface atop virtually all 
repositories of content in an organization. 

 

Document Search 

IBM Content Navigator expands on traditional relational database–type searches with the ability to also:  
 
 Share saved searches, including “favorite” searches with defined full or partial criteria  
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 Sort results by properties  
 Retrieve large result sets  
 Navigate document lists, view metadata and documents, and edit the metadata  

 

Workflow tasks and processes  

Production imaging requires structured workflows that effectively manage the processing of large 
volumes of scanned documents. IBM Content Navigator enables users to:  

 Launch defined workflow processes—manually or automatically—with documents, descriptive 
information included  

 Sort, filter, and process work items from and otherwise leverage role-driven inboxes  

 

Business self-provisioning  

IBM Content Navigator provides a deployment mechanism that enables business users to deploy a team 
or project collaboration teamspace. 

Collaborative document management 
  
General document actions  
IBM Content Navigator provides users with the ability to:  

 View document thumbnails and previews as well as edit and update documents in their original 
applications  

 View version history, download or view version-specific properties, and view or edit security  
 Find filed documents and move or add them to multiple folder locations using drag-and-drop or 

document actions  
 
Content authoring 
Manage electronic content using preferred productivity tools and a familiar folder-based taxonomy. 
Capabilities include the ability to:  

 Add and update documents with drag-and-drop functionality from outside of the web browser  
 Support an add and check-in process for location, class, properties and security  
 Check out documents from repositories and edit them in an authoring application  
 View and modify document properties and security  
 

Hierarchical folders  
 
IBM Content Navigator supports structured folder hierarchies, enabling collaborators to organize 
documents in an easily understood manner. 

Review and approval processes 
Capabilities for review include:  

 Manually or automatically launch defined review processes on attached documents  
 Provide descriptive information about processes to be performed from either manual user entry or 

automatic mapping from document properties  
 Retrieve and execute work items as part of workflow processes through role-driven in baskets  
 Sort and filter in baskets to locate and execute specific work items 
 

External data services  
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IBM Content Navigator can leverage external data services in add dialogues, document check-in 
dialogues, property editing dialogues, search dialogues, and workflow process launch and task 
dialogues. 

Mobile Device Support  

IBM Content Navigator enables users to access content when and where they want, with a full-featured, 
engaging user experience on mobile devices. The solution works on modern mobile device browsers and 
also supports a native iOS application, which provides a rich mobile experience that allows users to 
search for, browse and view documents as well as take and upload photos to the repository.  

The following capture shows a screenshot of IBM Content Navigator. 

 

 

The following diagram depicts the Content Navigator Architecture: 
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2.1.9.2. Microsoft Office Integration 

With FileNet Integration for MS Office (FIMO) Integration, it is possible to manage documents directly 
from within a Microsoft Office application, such as Microsoft Word or Excel.  

Integrating your Microsoft Office applications means you can use special commands and menu options 
to complete document management tasks, such as adding documents and emails to an object store, 
checking documents in and out of an object store, and saving copies of your work from inside an 
application. 

The following picture shows a screenshot of MS Office Integration: add document functionality. 
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2.1.9.3. WebParts for Microsoft SharePoint 

FileNet P8 and SharePoint technologies are complimentary solutions that, when used together, provide 
an environment where business users can collaborate on work-in-process documents and tasks, yet 
comply with content and compliance initiatives across the enterprise.  

FileNet P8 embraces and extends SharePoint Products and Technologies to allow SharePoint content to 
interoperate with an enterprise’s existing heterogeneous computing environment. Additionally, FileNet P8 
enables organizations to rapidly deploy SharePoint to address key enterprise business and IT 
requirements surrounding collaboration, while providing a content, process, and compliance 
infrastructure to ensure SharePoint activities are accessible to authorized users, secure, and placed 
under full lifecycle and compliance management. 

FileNet Webparts for Microsoft SharePoint allow users to interact directly with IBM FileNet P8 from their 
Microsoft SharePoint environments. 

This module delivers following FileNet functions for SharePoint users: 

 Browse / Search FileNet documents and folders 

 Check-in / Check-out 

 Add a document 

 Edit document ( properties and content) 

 Delete a document 

 Access personal and shared inboxes 

 The following snapshots illustrate these functions. 

 

 

Browser FileNet folders and documents from MS SharePoint environments 
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Access to personal inbox and FileNet search from MS SharePoint 

2.1.9.4. SAP integration 

Document linking to FileNet P8 object stores enables customers to use IBM FileNet ECM solutions to 
extend the business processes beyond the confine of SAP applications. 

The following figure shows the link between SAP environment and FileNet repository. 
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2.1.9.5. IBM Enterprise Content Management System Monitor 

IBM Enterprise Content Management System Monitor (ECM System Monitor) proactively monitors, 
automates and reports on ECM-based IT services and infrastructure for improved efficiencies. IBM ECM 
System Monitor integrates with your existing enterprise system management infrastructure for more 
expansive system monitoring functions.  

ECM System Monitor provides: 

 Proactive functional health monitoring for IBM ECM systems, underlying middleware and 
infrastructure. 

 Customer-extendable knowledge base with error cause and corrective action information to 
expedite problem analysis and resolution. 

 Automated routine system administration including notifications and response to events. 

 Historical analysis and reporting for improved system insights. 

 Integration with IT service management tools for straightforward management. 

 

Additional and updated product information is available from the IBM ECM Website: 

http://www-03.ibm.com/software/products/en/category/enterprise-content-management 
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3. ECM Components Detail 

3.1. IBM FileNet P8 Platform 

IBM FileNet P8 Platform is a next-generation, unified enterprise foundation for the integrated FileNet P8 
products. The FileNet P8 family of products share a common architecture. By design, all product suites 
share a set of services or engines. It combines the enterprise content management reference 
architecture with comprehensive business process management and compliance capabilities. FileNet P8 
addresses the most demanding compliance, content and process management needs for your entire 
organization. It is a key element in creating an agile, adaptable ECM environment necessary to support a 
dynamic organization that must respond quickly to change.  

These flexible, extensible solutions and the ability to leverage these capabilities in an integrated 
environment can help you align key functions to your challenges and opportunities. 

It includes a comprehensive set of content and process management business services that can be 
consumed and deployed in a service-oriented architecture. It also includes multilingual system 
capabilities for decentralized, federated system architectures, Advanced Security Services, 
comprehensive auditing and a standards-based authentication framework. 

The platform supports flexible API for Java™, Microsoft® .NET® and XML Web services application 
development for a rich and interactive user experience that can be easily customized. It also supports 
Enterprise System Management tools, enterprise scalability, and flexible system deployment in clustered 
and highly available environments. 

IBM FileNet P8 Platform is a collection of tightly integrated components that are bundled together under 
a common platform. The broad functionality provided by these integrated components constitute an 
enterprise content and process management platform. Some of the key elements of this platform are a 
metadata repository, a process management repository, an out-of-the-box user interface for accessing 
content and process elements, and a storage framework that can support a wide range of storage 
devices and platforms. 

To provide these services, the IBM FileNet P8 Platform relies on three core components: 

 Content Platform Engine (CPE) 

 Application Engine (AE) 

 Content Navigator (ICN) / Workplace XT (WP XT) 
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3.1.1. IBM FileNet P8 Content Manager  

FileNet Content Manager controls and manages all forms of content. It includes document versioning, 
content security, and life cycle management. These key features enable content anywhere, so that 
corporations can access that same content from within customized and industry-standard applications. 
They can choose to manage content in-place, postpone or avoid costly content migrations, yet still 
standardize on P8. Solutions can preserve existing assets or consolidate on less costly storage. 

The Content Engine stores and retrieves all content within an IBM FileNet P8 system. It provides a series 
of services for creating, retrieving, updating, deleting, and securing content. In addition, it provides 
interfaces for handling event-based actions, document life cycle, and integration with various storage 
mediums. 

FileNet Content Manager delivers the library services to store, manage, search, protect, access and 
share various types of documents. It also provides administration tools to configure the environment. It 
delivers the following ECM services: 

 File Plan 

 Update & Versioning 

 Storage 

 Search & Retrieve 

 Access Control 

 Rendition 

 Publishing 

 Statistics 

 Audits & Reporting 

The following are Supporting Programs licensed with the IBM FileNet Content Manager Program: 
 

IBM Content Navigator 

Web  MS 
Office 

Mobile 

Workplace  Workplace 
XT 

Filenet 
Integration for 
MS Office 
(FIMO) 

Application Engine 
Services 

SharePoint 
Webparts 

Rendition Engine 
(additional license) 

APIs

Content Platform Engine

Content Engine Services Process Engine Services
(limited use) 

Content Search Services Content Federation 
Services 

Administration

WebSvcs

CMIS

.Net

JAVA FileNet 
Enterprise 
Manager

Admin 
Console for 
CPE (web) 

Tivoli 
Directory 
Services 

(limited use)

DB2 ESE and 
WSE 

(limited use) 

WebSphere 
Application 
Server 

(limited use)

IBM Content 
Analytics text search  

(limited use) 

WebApp toolkit 
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IBM System Dashboard for Enterprise Content Management  
IBM Content Search Services 
IBM FileNet Composite Platform Installation Tool 
IBM FileNet P8 Platform Documentation 
IBM FileNet Content Federation Services for Content Integrator 
IBM FileNet Workplace XT 
IBM FileNet Connector for Microsoft SharePoint Web Parts 
IBM FileNet Integration for Microsoft Office 
IBM FileNet Application Engine 
IBM Content Navigator 
IBM FileNet Collaboration Services 
IBM DB2 Enterprise Server Edition* 
IBM DB2 Enterprise Server Edition* 
IBM Websphere Application Server* 
IBM Tivoli Directory Server* 
IBM Content Integrator* 

* indicates for use with IBM FileNet Content Manager 

3.1.2. IBM Case Manager 

IBM Case Manager (ICM) manages workflow among people and systems for content and case-based 
processes. It allows designing processes, executing them and providing analytical features to 
understand both real-time and historical behavior. It delivers the following ECM services: 

 Workflow 

 eForm & Templating 

 

It supports process standards such as BPMN for process modeling and XPDL for process definition and 
execution. The Process Engine is a pure Java Application and Process Engine divides workflow data into 
work items in rosters and queues. Case data and transferred workflows are stored in an RDBMS. 

The Process Engine provides the IBM FileNet P8 Platform with case management capabilities. These 
capabilities include personal inboxes, work object routing, group queues, process tracking, and case 
orchestration capabilities. 

The following are Supporting Programs licensed with the IBM Case Management Program: 

 
IBM Support Assistant Data Collector  
IBM WebSphere Application Server  
IBM Content Analytics with Enterprise Search 
IBM Content Management Interoperability Services for FileNet Content Manager 
IBM Content Management Interoperability Services for Content Manager  
IBM Case Foundation  
IBM Forms Server Classic* 
IBM Forms Designer*  
IBM Forms Viewer*  
IBM Lotus Sametime Entry 
IBM Worklight Consumer Edition  
IBM Business Embedded Rules  
IBM Lotus Sametime Proxy Server 
IBM Content Navigator 

* indicates Development only license. 

The following are Supporting Programs licensed with the IBM Case Foundation Program: 

 
IBM FileNet Content Manager 
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IBM FileNet eForms 
IBM Content Navigator 
IBM FileNet Connector for Microsoft Visio 
IBM Cognos Real-time Monitoring * 
IBM DB2 Workgroup Server Edition* 
IBM DB2 Enterprise Server Edition* 
IBM WebSphere Application Server* 

IBM Forms Server** 
IBM Forms Designer** 
IBM Forms Viewer** 
IBM Tivoli Directory Server* 
IBM Worklight Consumer Edition* 

3.1.3. IBM Production Imaging Edition (PIE) 

IBM Production Imaging Edition (PIE) was created to provide an end to end solution which would include 
Capture, Content, Process and Delivery through a single orderable part number. Production Imaging 
Edition includes content and process management and adds IBM FileNet Datacap Taskmaster Capture 
and IBM Enhanced Image Viewer (Daeja ViewOne Professional OEM) to each licensed user. 

IBM Datacap Taskmaster Capture is a complete solution for document and data capture. Taskmaster 
scans, classifies, recognizes, validates, verifies, and exports data and document images.  

The following diagram shows a high-level overview of the architecture of IBM Datacap Taskmaster. 

  

The roles of the main components are described below: 

 Taskmaster Server runs as a Windows service and controls authentication, database access, and 
batch processing. Only the Taskmaster Server can access the admin and engine databases – all 
other components must access these databases through Taskmaster Server.  

 Taskmaster Client is used to run end-user tasks such as scanning and verification (also known as 
the “thick client”). It also lets you configure an application's workflow and perform administrative 
tasks such as setting up Taskmaster users.  
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 Taskmaster Web supports browser-based Taskmaster clients. The web client (also known as the 
“thin client”) provides similar functionality to the Taskmaster Client but does not require additional 
software installed on the workstation.  

 Rulerunner runs as a Windows service and runs batch processing tasks that do not require 
operator interaction, such as recognition and export. In a typical production environment, 
RuleRunner is configured to detect new batches and run the recognition process automatically. 
After verification and submission, it detects that the batch is ready for export and runs the export 
task automatically. 

 Datacap Studio is the Taskmaster application development environment that allows defining capture 
application 

 NENU provides application monitoring and notification capabilities that let you automate 
administrative functions such as resetting batches or archiving old batches.  

 RV2 is the reporting tool that displays real-time reports of Taskmaster activity. RV2 gets usage 
statistics and other data from the Engine database.  

 

The following are Supporting Programs licensed with the Production Imaging Edition Program: 

 
IBM Datacap Taskmaster Capture 
IBM Case Foundation 
IBM FileNet Content Manager 
IBM DB2 Workgroup Server Edition* 
IBM DB2 Enterprise Server Edition* 
IBM WebSphere Application Server*  
IBM Content Engine Bulk Import Tool 
IBM Content Navigator 
Daeja ViewONE Pro Edition* 

* indicates for use with IBM FileNet Enterprise Content Management 

3.1.4. IBM Enterprise Records 

IBM Enterprise Records is the component which allows defining retention policies and applying them to 
documents declared as records. It will then manage the life cycle of these records according to the 
related policy. It delivers the following ECM services: 

 Records Management 

 Archiving 

The following points define the architecture of IBM Enterprise Records: 

 IBM Enterprise Records is an application that is built upon IBM FileNet P8 Platform. 

 It is deployed in the existing IBM FileNet P8 platform environment (Content Engine, Process 
Engine, Application Engine): 

 Definition of a File Plan object store in IBM FileNet Content Engine to define, store and 
manage records 

 Batch utilities that can be deployed on the Content Engine server, for executing disposition and 
holds programs 

 Deployment in Process Engine of specific processes for managing the life cycle of records 

 Deployment of a Web application “Records Manager”: it allows archive administrators to 
interact with Records Management application. 

 An optional “Crystal Report” server can be deployed to run reports on the records management 
environment. 

The following diagram shows the architecture of IBM Enterprise Records. 
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3.1.5. IBM Content Collector for SAP 

IBM Content Collector for SAP has a specific architecture that enhances the SAP business infrastructure 
with archival and portability support. SAP systems tend to produce significant volumes of data, and 
Content Collector for SAP archives these assets. Documents are still accessible by. 

Content Collector for SAP when combined with Enterprise Records enables retention periods and holds 
on archived SAP transactions, automating compliance with regulatory and legal requirements. It includes 
components to archive and view data, documents, and print lists, and to link to archived documents. 
Multiple SAP servers can be accessed. 

The following diagram shows the global architecture of IBM Content Collector for SAP. 
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4. IBM ECM Education 

IBM offers role-specific training path for each member of your ECM staff. Role-specific based training 
path are available for :  

 Administrators 

 designers, 

 developers, 

 project managers, 

 technical support 

 legal and compliance officers 

  end users.  

 

IBM Training Offering 

IBM Worldwide Training Website 

 Public classes - Get certified, gain new skills. More than 50,000 classes scheduled annually at 
IBM-authorized facilities worldwide. Training in software, systems and networking curriculum 
disciplines. 

 Private/onsite training - Delivered at an IBM-authorized training partner site or your location, off-
the shelf or customized to meet your company's specific training needs. 

 An efficient way to train your entire team at once, onsite training from IBM-authorized training 
partners offers all the benefits of your public classes, plus it allows you to 

 Bring customized expert technical know-how to your implementation or development project; 

 Train multiple employees at lower cost; 

 Schedule learning around your team’s workload demands; 

 Eliminate travel and hotel expenses; 

 Re-skill critical employees with minimal downtime. 

 e-Learning - Train without limits. Learn at your own pace, or in a real-time Web-based classroom 
with peers around the world.   On its own or as a complement to classroom instruction, e-learning 
from IBM-authorized training partners gives you maximum control over your training. 
 

e-learning formats: 

 Instructor-led online: Live classroom instruction, complete with instructor-student interactivity, 
delivered to your desktop. 

 Self-paced virtual - Web-based assignments and hands-on labs; interact with instructors through 
the IBM-authorized training partner’s web based training. 

 Basic online - Learn at your own pace, at your own desktop, with these totally self-contained 
courses, available as single titles or curriculum bundles. 

 

 

NOTE:  IBM's content management capabilities for public sector clients are both broad and deep.  As 
such, designing a solution and determining specific part numbers and quantities requires 
collaboration between the Judicial Council of California and the aligned IBM Enterprise Content 
Management team.  These professionals may be accessed via your local IBM California Public 
Sector account team, which may be contacted via this site: 
http://www.ibm.com/connect/ibm/access/california/us/en/ 
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1. INSURANCE REQUIREMENTS  

 
A. General.  The Contractor shall obtain and maintain the minimum insurance set forth in 

subparagraph B, below.  By requiring such minimum insurance, the Judicial Council 
shall not be deemed or construed to have assessed the risks that may be applicable to 
the Contractor under this Agreement.  The Contractor shall assess its own risks and if it 
deems appropriate and/or prudent, maintain greater limits and/or broader coverage.  
For full coverage, each insurance policy shall be written on an “occurrence” form; 
excepting that insurance for professional liability, when required, may be acceptable on 
a “claims made” form.  If coverage is purchased on a “claims made” basis, the 
Contractor warrants continuation of coverage, either through policy renewals or the 
purchase of an extended discovery period, if such extended coverage is available, for 
not less than three (3) years from the date of the last installation for productive use 
under this Agreement. 

 
B. Minimum Scope and Limits of Insurance.  The Contractor shall maintain coverage and 

limits no less than the following: 

 

i. In the event Contractor has employees: Workers' Compensation at statutory 
requirements of the state of residency. 

 
ii. In the event Contractor has employees:  Employers' Liability with limits not 

less than $1,000,000.00 for each accident. 
 
iii. Commercial General Liability Insurance with limits not less than 

$1,000,000.00 for each occurrence, Combined Single Limit Bodily Injury 
and Property Damage.  

 

iv. Business Automobile Liability Insurance with limits not less than 
$1,000,000.00 for each occurrence, Combined Single Limit Bodily Injury 
and Property Damage, including owned and non-owned and hired 
automobile coverage, as applicable. 

 

C. Deductibles and Self-Insured Retentions.  The deductible and/or self-insured retention 
of the policies shall not limit or apply to the Contractor’s liability to the Judicial 
Council and shall be the sole responsibility of the Contractor. 

 
D. Other Insurance Provisions.  The General Liability policy required in this Agreement is 

to contain, or be endorsed to contain, the following provisions: 
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i. The Judicial Council or JBEs, its officers, officials, employees and agents 
are to be covered as additional insureds as respects liability arising out of 
activities performed by or on behalf of the Contractor in connection with 
this Agreement and insured under the Commercial General Liability 
Insurance and Business Automobile Liability Insurance policies only. 

 
ii. To the extent of the Contractor’s negligence, the Contractor’s insurance 

coverage shall be primary insurance as respects the Judicial Council or 
JBEs, its officers, officials, employees and agents.  Any insurance and/or 
self-insurance maintained by the Judicial Council or JBEs, its officers, 
officials, employees or agents shall not contribute with the insurance or 
benefit the Contractor in any way. 

 
iii. The Contractor’s insurance shall apply separately to each insured against 

whom a claim is made and/or lawsuit is brought, except with respect to the 
limits of the insurer’s liability. 

 
E. The Contractor shall provide the Judicial Council certificates of insurance evidencing 

all required coverages before Contractor begins any Work under this Agreement.. 

 

F. Contractor’s insurer will endeavor to provide Judicial Council with thirty (30) days 
prior written notice of cancellation of coverage.  Such notice will be mailed to the 
following address:  Judicial Council of California, Senior Manager, Business Services, 
455 Golden Gate Avenue, 6th Floor, San Francisco, CA 94102-3688. 

 
 

END OF EXHIBIT H 
 




