


























SENATE BILL No. 253 
 
 
 

Introduced by Senator Monning 
(Principal coauthor: Assembly Member Chiu) 

 
 

February 18, 2015 
 
 
 
 

An act to amend Section 369.5 of the Welfare and Institutions Code, 
relating to juveniles. 

 
 

legislative counsel’s digest 
 

SB 253, as introduced, Monning. Dependent children: psychotropic 
medication. 

Existing law establishes the jurisdiction of the juvenile court, which 
may adjudge children to be dependents of the court under certain 
circumstances, including when the child suffered or there is a substantial 
risk that the child will suffer serious physical harm, or a parent fails to 
provide the child with adequate food, clothing, shelter, or medical 
treatment. Existing law authorizes only a juvenile court judicial officer 
to make orders regarding the administration of psychotropic medications 
for a dependent child who has been removed from the physical custody 
of his or her parent. Existing law requires the court authorization for 
the administration of psychotropic medication to be based on a request 
from a physician, indicating the reasons for the request, a description 
of the child’s diagnosis and behavior, the expected results of the 
medication, and a description of any side effects of the medication. 

This bill would require an order authorizing administration of 
psychotropic medications to only be granted on clear and convincing 
evidence of specified matters, and would prohibit the court from 
authorizing the administration of psychotropic medications for a child 
unless a 2nd independent medical opinion is obtained from a child 
psychiatrist or a psychopharmacologist if one or more specified 
circumstances  exist,  including  if  the  request  is  for  any  class  of 
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psychotropic medication for a child who is 5 years of age or younger. 
The bill would prohibit the court from authorizing the administration 
of a psychotropic medication unless the court is provided documentation 
that appropriate screenings and tests for the child have been completed 
no more than 30 days prior to submission of the request to the court. 

Vote:   majority.  Appropriation:   no.  Fiscal committee:   no. 
State-mandated local program:   no. 

 
The people of the State of California do enact as follows: 

 
1 SECTION 1. Section 369.5 of the Welfare and Institutions 
2 Code is amended to read: 
3 369.5.  (a)  If a child is adjudged a dependent child of the court 
4 under Section 300 and the child has been removed from the 
5 physical custody of the parent under Section 361, only a juvenile 
6 court judicial officer shall have authority to make orders regarding 
7 the administration of psychotropic medications for that child. The 
8 juvenile court may issue a specific order delegating this authority 
9 to a parent upon making findings on the record that the parent 

10 poses no danger to the child and has the capacity to authorize 
11 psychotropic medications. Court authorization for the 
12 administration of psychotropic medication shall be based on a 
13 request from a physician, indicating the reasons for the request, a 
14 description of the child’s diagnosis and behavior, the expected 
15 results of the medication, and a description of any side effects of 
16 the medication. On or before July 1, 2000, the Judicial Council 
17 shall adopt rules of court and develop appropriate forms for 
18    implementation of this section. 
19 (b)  An order authorizing the administration of psychotropic 
20 medications pursuant to this section shall only be granted on clear 
21    and convincing evidence of all of the following: 
22       (1)  The medication is not being used as a chemical restraint. 
23 (2)  If the child is 12 years of age or older, the child, after being 
24 advised of alternative treatments and informed of the benefits and 
25    risks of the medication, has given his or her informed consent. 
26 (3)  The  prescribing  physician  submitting  the  request  for 
27 psychotropic medication conducted a comprehensive examination 
28 of the child in compliance with Section 2242 of the Business and 
29 Professions Code that takes into account the child’s trauma history. 
30       (4)  The prescribed dosage is appropriate for the child’s age. 
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1 (5)  The short- and long-term risks associated with the use of 
2 psychotropic medications by the child does not outweigh the 
3 reported benefits to the child. 
4 (6)  There are no less invasive treatment options available other 
5 than the administration of psychotropic medications. 
6 (c)  A   court   shall   not   issue   an   order   authorizing   the 
7 administration of psychotropic medications for a child unless a 
8 second independent medical opinion is obtained from a child 
9 psychiatrist or a psychopharmacologist if one or more of the 

10 following circumstances exist: 
11 (1)  The request is for any class of psychotropic medication for 
12 a child who is five years of age or younger. 
13 (2)  The request would result in the child being administered 
14 multiple psychotropic medications concurrently. 
15 (3)  The request is for the concurrent administration of any two 
16 drugs from the same class unless the request is for medication 
17 tapering and replacement that is limited to no more than 30 days. 
18 (4)  The  request  is  for  a  dosage  that  exceeds  the  amount 
19 recommended for children. 
20 (d)  The court shall not authorize the administration of the 
21 psychotropic medication unless the court is provided 
22 documentation all the appropriate lab screenings, measurements, 
23 or tests for the child have been completed in accordance with the 
24 accepted  medical  guidelines  no  more  than  30  days  prior  to 
25 submission of the request to the court. 
26 (b) 
27 (e)  (1)  In counties in which the county child welfare agency 
28 completes the request for authorization for the administration of 
29 psychotropic medication, the agency is encouraged to complete 
30 the request within three business days of receipt from the physician 
31 of the information necessary to fully complete the request. 
32 (2)  Nothing in this subdivision is intended to change current 
33 local practice or local court rules with respect to the preparation 
34 and submission of requests for authorization for the administration 
35 of psychotropic medication. 
36 (c) 
37 (f)  Within seven court days from receipt by the court of a 
38 completed request, the juvenile court judicial officer shall either 
39 approve or deny in writing a request for authorization for the 
40 administration of psychotropic medication to the child, or shall, 

 
 

99 



SB 253 — 4 — 
 

1 upon a request by the parent, the legal guardian, or the child’s 
2 attorney, or upon its own motion, set the matter for hearing. 
3 (d) 
4 (g)  Psychotropic medication or psychotropic drugs are those 
5 medications administered for the purpose of affecting the central 
6 nervous system to treat psychiatric disorders or illnesses. These 
7 medications include, but are not limited to, anxiolytic agents, 
8 antidepressants,  mood  stabilizers,  antipsychotic  medications, 
9 anti-Parkinson agents, hypnotics, medications for dementia, and 

10 psychostimulants. 
11 (e) 
12 (h)  Nothing in this section is intended to supersede local court 
13 rules regarding a minor’s right to participate in mental health 
14 decisions. 
15 (f) 
16 (i)  This section shall not apply to nonminor dependents, as 
17 defined in subdivision (v) of Section 11400. 
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Juvenile Law:  Competency Issues 

 
Annual Agenda Item: 

 

To enrich recommendations to the council and avoid duplication of effort, members of 

the committee will collaborate with members of the Collaborative Justice Courts 

Advisory Committee, and former members of the Mental Health Task Force serving on 

other advisory bodies, to consider developing recommendations to the Judicial Council 

to: (1) revise rule 5.645 to define appropriate evaluation tools for use with juveniles, (2) 

amend legislative language to clarify the presumption of competency, (3) suggest other 

legislative changes necessary to improve the handling of cases where competency issues 

are raised, and (4)  identify effective practices developed by local courts to address 

juvenile cases in which competency is a factor. 

 

Background: 

 

Effective January 1, 2012, the council at the recommendation of the committee amended 

rule 5.645(d) of the California Rules of Court to specify the qualifications of experts 

evaluating children’s competency to participate in juvenile proceedings as required by 

changes to WIC 709 enacted in 2010. At that time the committee also considered drafting 

proposed legislation to more comprehensibly address this issue but decided that the 

complexity of the issues coupled with the need to address core issues during the 

economic downturn warranted posting discussion. 

 

The Task Force for Criminal Justice Collaboration on Mental Health Issues examined 

metal health issues in juvenile court and while no recommendations in the April 2011 

report specifically dealt with the issue of expert qualifications, the task force noted that 

procedures to determine competency should be clarified and improved. The 

Implementation Task force was scheduled to sunset on June 30, 2014. In order to help 

meet the ongoing and emerging needs of the courts, the Mental Health Issues 

Implementation Task Force was extended to December 31, 2015. This extension will 

allow the Implementation Task Force to (1) support the projects that are currently in 

progress and (2) complete the process of reassigning the work while providing a single 

body with mental health expertise to guide the transition. 

 

Update: 

 

In 2014, the Family and Juvenile Law Advisory Committee decided to continue working 

with the Collaborative Justice Courts Advisory Committee and Mental Health Issues 

Implementation Task Force on the drafting of proposed legislation. A Joint Juvenile 

Competency Issues Working Group was formed with members from all three bodies. The 

working group sought informal comment from court stakeholders in the juvenile justice 

community on the draft legislation and has incorporated that input into the current 

proposed legislation. The chart addressing the stakeholder comments and the current draft 

of the legislation are attached. The working group is presenting the current draft to the 

advisory bodies in the winter and spring of 2015. The hope is for the Judicial Council to 

take action on the proposal at their December 11, 2015 meeting. 
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 2 

709.   3 

     (a) A minor cannot be tried or adjudged a ward while that minor is mentally 4 

incompetent. Whenever the court believes that a minor who is subject to any juvenile 5 

proceedings is mentally incompetent, the court must suspend all proceeding and proceed 6 

pursuant to this section. A minor is mentally incompetent for purposes of this section if, 7 

as a result of mental illness, mental disorder, developmental disability, or developmental 8 

immaturity, the minor is unable to understand the nature of the delinquency proceedings 9 

or to assist counsel in the conduct of a defense in a rational manner. Except as a 10 

specifically provided otherwise, this section applies to a minor who is alleged to come 11 

within the jurisdiction of the court pursuant to §601 or §602. 12 

 13 

     (b) (1) During the pendency of any juvenile proceeding, the minor's counsel, or any 14 

party, participant, or the court may express a doubt as to the minor's competency. Doubt 15 

expressed by a party or participant does not automatically require suspension of the 16 

proceedings, but is information that must be considered by the court. A minor is 17 

incompetent to proceed if he or she lacks sufficient present ability to consult with counsel 18 

and assist in preparing his or her defense with a reasonable degree of rational 19 

understanding, or lacks a rational as well as factual understanding, of the nature of the 20 

charges or proceedings against him or her. Incompetency to stand trial may result from 21 

the presence of any condition or conditions that result in an inability to assist counsel or 22 

understand the nature of the proceedings, including but not limited to mental illness or 23 

mental disorder, developmental disability, or developmental immaturity If the court finds 24 

substantial evidence that raises a reasonable doubt as to the minor's competency, the 25 

proceedings shall be suspended. 26 

     (cb)  Upon suspension of proceedings, the court shall order that the question of the 27 

minor’s competence be determined at an evidentiary hearing, unless a stipulation or 28 

submission by the parties is made to the court. At an evidentiary hearing, minor’s counsel 29 

the minor has the burden of establishing by a preponderance of the evidence that the 30 
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minor  he or she is incompetent to proceed. The court shall appoint an expert to evaluate 1 

whether the minor suffers from a mental illness or mental disorder, developmental 2 

disability, developmental immaturity, or other condition affecting competence and, if so, 3 

whether the condition or conditions impair the minor's present capacity to assist counsel 4 

or understand the nature of the proceedings. 5 

(1) The expert shall have expertise in child and adolescent development, training in and 6 

forensic evaluation of juveniles, and shall be familiar with competency standards and 7 

accepted criteria used in evaluating competence.  8 

(2) The expert shall personally interview and review all the available records provided, 9 

including but not limited to medical, education, special education, child welfare, mental 10 

health, regional center and court records. The expert shall consult with the minor’s 11 

defense attorney and whoever raised a doubt of competency, if that person is different 12 

from the minor’s attorney, to ascertain their his or her reasons for doubting competency. 13 

The expert shall gather a developmental history of the minor. When standardized testing 14 

is used, the expert shall administer age- appropriate testing specific to the issue of 15 

competency, unless the facts of the particular case render testing unnecessary or 16 

inappropriate. This expert shall state In the written report, the expert shall opine whether 17 

the minor has the sufficient present ability to consult with his or her attorney with a 18 

reasonable degree of rational understanding and whether he or she has a rational as well 19 

as factual understanding of the proceedings against him or her. The expert shall also state 20 

the reasons for making the basis for these the conclusions, as well as address the what 21 

type of treatment that would be effective in restoring the minor to competency, and 22 

whether  the likelihood that the the minor can attain competency within a reasonable 23 

period of time.  24 

(3) The Judicial Council shall develop a rule of court outlining the training and 25 

experience needed for an expert to be competent in forensic evaluations of juveniles and 26 

shall develop and adopt rules for the implementation of other requirements related to 27 

subdivision. 28 

 29 

     (dc) Statements made to the appointed expert during the examination minor’s 30 

competency evaluation examination by the minor to appointed experts, statementmade to 31 
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experts which are submitted to the court on the issue of the minor’s competence, and any 1 

statements made at trial by the appointed expert on the issue of the minor’s competency, 2 

and any fruits of the minor’s competency evaluation examination, shall not be used in 3 

any other delinquency, dependency, or criminal adjudication against the minor in either 4 

juvenile or adult court. 5 

 6 

     (ed) At any time after the court determines that there is a likelihood the minor is 7 

incompetent to stand trial, the court may, with consent of minor’s counsel and the District 8 

Attorney’s Office, and notice to the Probation Department, and in consideration of public 9 

safety, continue hearing on the pending an a Ppetition for up to twelve months without an 10 

adjudication, withconducting periodic review hearings, to facilitate the provision of 11 

services to address the issues that brought the minor to the attention of the court, services 12 

consistent with public safety, as directed by the probation officer. Probation shall make 13 

referrals and assist the family in accessing appropriate services to address the issues that 14 

brought the minor before the court. This occurs without an admission and without 15 

adjudging the minor a ward of the court. Upon successful completion of the voluntary 16 

service program, the Court shall dismiss the proceeding. 17 

 18 

     (fe) The District Attorney or minor may retain or seek the appointment of additional 19 

qualified experts, who may testify during the competency hearing. In the event of that a 20 

party seeking to obtain an additional report anticipates presenting the expert’s testimony 21 

and/or report, the report and the expert’s qualifications shall be disclosed to the opposing 22 

party within a reasonable time prior to the hearing, and not later than five court days prior 23 

to the hearing. If, after disclosure of the report, the opposing party may requests a 24 

continuance in order to prepare further for the hearing and shows good cause for the 25 

continuance, the court shall grant a continuance for a reasonable period of time upon 26 

showing of a good cause. 27 

 28 

      (gf) If the expert believes the minor is developmentally disabled, the court shall 29 

appoint the director of a regional center for developmentally disabled individuals 30 



Page 4 of 6 

 

described in Article 1 (commencing with Section 4620) of Chapter 5 of Division 4.5, or 1 

his or her designee, to evaluate the minor. The director of the regional center, or his or 2 

her designee, shall determine whether the minor is eligible for services under the 3 

Lanterman Developmental Disabilities Services Act (Division 4.5 (commencing with 4 

Section 4500)), and shall provide the court with a written report informing the court of 5 

his or her determination. The court's appointment of the director of the regional center for 6 

determination of eligibility for services shall not delay the court's proceedings for 7 

determination of competency.  8 

  9 

    (hg) An expert's opinion that a minor is developmentally disabled does not supersede 10 

an independent determination by the regional center regarding the minor’s eligibility for 11 

services under the Lanterman Developmental Disabilities Services Act (Division 4.5 12 

(commencing with Section 4500)). 13 

 14 

    (ih) Nothing in this section shall be interpreted to authorize or require the following: 15 

    (1) Placement of a minor who is incompetent in a developmental center or community 16 

facility operated by the State Department of Developmental Services without a 17 

determination by a regional center director, or his or her designee, that the minor has 18 

a developmental disability and is eligible for services under the Lanterman 19 

Developmental Disabilities Services Act (Division 4.5 (commencing with Section 4500)). 20 

    (2) Determinations regarding the competency of a minor by the director of the regional 21 

center, or his or designee. 22 

 23 

        (ji) If the court finds by a preponderance of evidence, that the minor is incompetent, 24 

all proceedings shall remain suspended for a period of time that is no longer than 25 

reasonably necessary to determine whether there is a substantial probability that the 26 

minor will attain competency in the foreseeable future, or the court no longer retains 27 

jurisdiction. During this time, the court may make orders that it deems appropriate for 28 

services, subject to subdivision (d). Further, the court may rule on motions that do not 29 

require the participation of the minor in the preparation of the motions. These motions 30 

include, but are not limited to, the following: 31 
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    (1) Motions to dismiss. 1 

   (2) Motions by the defense regarding a change in the placement of the minor. 2 

    (3) Detention hearings. 3 

    (4) Demurrers. 4 

 5 

        (k j) If the minor is found to be competent, The court may shall reinstate 6 

proceedings and proceed commensurate with the court’s jurisdiction. 7 

 8 

         (l k) The Presiding Judge of the Juvenile Court, the County Probation Department, 9 

the County Mental Health Department, and any other participants the Presiding Judge 10 

shall designate, shall develop a written protocol and program to ensure that minors who 11 

are found incompetent receive appropriate services for the remediation of competency.  12 

 13 

         (m l) Upon finding of incompetency the court shall refer the minor to the county’s 14 

remediation program, as described in (m). Remediation counselors and evaluators shall 15 

adhere to the standards set forth in this statute and the in subsection (c) and California 16 

Rules of Court, Rule 5. 645. The program shall provide services in the least restrictive 17 

environment consistent with public safety. Priority shall be given to minors in custody. 18 

The Remediation counselor(s) shall promptly determine whether the likelihood that the 19 

minor can attain competency within a reasonable amount of time, and if the opinion is 20 

that the minor will not, the minor shall be returned to court at the earliest possible time. 21 

The Court shall review remediation services at least every 30 calendar days for minors in 22 

custody and every 45 calendar days for minors out of custody. 23 

 24 

         (n m) Upon presentation of the recommendation, the court shall hold an evidentiary 25 

hearing on whether the child is remediated or is able to be remediated, unless a 26 

stipulation or submission by the parties is made to the court. If the recommendation is 27 

that the minor’s competency has been remediated, the burden is on the minor to show 28 

prove, by a preponderance of evidence, incompetence that the minor is incompetent. If 29 

the recommendation is that the minor is not able to be remediated, the people District 30 
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Attorney must demonstrate prove by a preponderance of evidence that the minor is 1 

remediable. The provisions of subsection (f e) shall apply at this stage of the proceedings. 2 

 (1) If the court finds the minor has been remediated, the court shall reinstate the    3 

delinquency proceedings. 4 

 (2)If the court finds the minor is not yet remediated, but is able to be 5 

 remediated, the court shall order the minor returned to the remediation program. 6 

 (3) If it appears that the minor will not achieve remediation, the court may set a 7 

hearing to determine what services are necessary if there are services that would 8 

be beneficial and available after dismissal of the petition. All persons and 9 

agencies with information about the minor or about such services which may be 10 

available to the minor shall be invited to this hearing or a meeting. Such persons 11 

and agencies may include, but not be limited to, the minor and his or her 12 

attorney; parents, guardians, or relative caregiver; mental health treatment 13 

professionals; public guardian educational rights holder; education provider and 14 

social service agency. If appropriate, the Court shall refer the minor for 15 

evaluation pursuant to Welfare and Institutions Code §6550, et seq. or §5300, et 16 

seq. 17 

 18 

         (o) Except as a specifically provided otherwise, this section applies to a minor who 19 

is alleged to come within the jurisdiction of the court pursuant to §601 or §602. 20 

 21 

         (on) An expert’s opinion that a minor is developmentally disabled does not 22 

supersede an independent determination by the regional center whether the minor is 23 

eligible for services under the Lanterman Developmental Disabilities Services Act 24 

(Division 4.5 (commencing with Section 4500)). 25 

 26 

 27 

  28 

 29 

 30 



 
 
 

M E N T A L  H E A L T H  I S S U E S  I M P L E M E N T A T I O N  T A S K  F O R C E  

M I N U T E S  O F  O P E N  M E E T I N G  

October 20, 2014 
10:00 – 3:30 p.m. 

Judicial Council Conference Center 

Advisory Body 
Members Present: 

Hon. Richard Loftus, Jr., Chair; Hon. Susan Gill, Hon. Suzanne Kingsbury, 
Hon. Stephen Manley, Mr. Michael Planet , Mr. Michael Roddy, Judge Jaime 
Román , Hon. Garrett Wong  

Advisory Body 
Members Absent: 

Hon. Hilary Chittick, Hon. Rogelio Flores, Hon. Clifford Klein, Hon. Maria 
Stratton, Hon. Michael Tynan,  

Others Present:  Hon. James Bianco (Los Angeles Superior Court); Ms. Francie Cordova, Ms. 
Pamela Ahlin, Mr. Michael Wilkening, Mr. Kristopher Kent (Department of 
State Hospitals); Mr. Daniel Pone, Ms. Sharon Reilly (by telephone); Francine 
Byrne, Ms. Audrey Fancy, Ms. Karen Moen, Ms. Danielle McCurry, Ms. 
Angelica Souza, Nancy Taylor, Ms. Charina Zalzos. 

O P E N  M E E T I N G   

Call to Order and Roll Call  
The chair called the meeting to order at 10:00 a.m., and took roll call. 

Approval of Minutes 
The advisory body reviewed and approved the minutes of the September 10, 2014, Mental 
Health Issues Implementation Task Force meeting. 

D I S C U S S I O N  A N D  A C T I O N  I T E M S  ( I T E M  1 )  

Item 1 
Department of State Hospitals and the Courts 

Description of Item Discussed 
A discussion of issues related to the state hospitals and Incompetent to Stand Trial (IST) commitments 
including issues related to state mental hospitals operating at or near capacity levels and complications 
arising out the delay in admittance of persons deemed IST and in need of competency restoration 
services. Other issues discussed included the apparent increase in persons being evaluated and found 
incompetent to stand trial, limited options for local restoration to competency services, incomplete 
admissions packets forwarded to the state hospitals (state hospital concern), and inconsistencies in 
admission procedures and requirements among the various state hospitals (court concern). It was also 

www.courts.ca.gov/mhiitf.htm 
mentalhealthtaskforce@jud.ca.gov 
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noted that these issues will require a multi-partner approach and active involvement of partners and 
stakeholders, including district attorneys, public defenders, sheriffs, county mental/behavioral health, 
courts, state hospitals, CONREP, and Disabilities Rights, to develop an effective, systemic response to 
IST restoration service issues in California. 

Action:  

Judge Loftus will continue to consult with the Department of State Hospitals and the Health and Human 
Services Agency IST commitment issues.  

 

A D J O U R N M E N T  

There being no further business, the meeting was adjourned at 1:40 p.m. 

 

Approved by the advisory body on enter date. 
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