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Claims of Error Relating to Witness Carl Connor (Claims I through IIL.):

I

The prosecutor committed prosecutorial misconduct that was material
and prejudicial when she knowingly presented the false testimony of

Carl Connor. As such, it violated Appellant’s Constitutional Rights to
Due Process, to_a Fair Trial, and to Fundamental Fairness, and it
mandates that Appellant’s convictions and judgment of death be
reversed.

A. Introduction. . . . . . . 64
B. The Applicable Law. . . . . 67
C. Discussion.
1. Evidence presented by every other prosecution
witness contradicted Carl Connor’s versions of
how the murders occurred. 77
2. Carl Connor’s various versions of how the murders
occurred also contradicted each other, and were
themselves inherently unbelievable. . . 82
3. The inconsistent portions of Carl Connor’s testimony

can not be reconciled with the truth; hence, the only
reasonable inference is that Connor lied when he
stated he was present when the murders occurred.

If Connor wasn’t present, then he lied under oath
when he testified he saw Appellant shoot and kill
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Loggins and Beroit. . . . . 101

4. The appellate record establishes by a preponderance
of the evidence that a) Connor’s testimony was in
fact false, and b) the prosecution was aware of this
and did not make full disclosure of the false testimony
to the defense. . . . . . 108

5. Appellant’s failure to object to Connor’s testimony
did not waive this issue on appeal. . . . 108

6. The prosecutorial misconduct was exacerbated when
the prosecutor urged the jury in closing argument to
consider the evidence she knew to be false.. . 109

7. The prosecutorial misconduct in knowingly presenting
false testimony was “material” and since it pertained
directly to Appellant’s guilt or innocence, his convic-
tions and sentence of death must be overturned. . 118

The prosecutor’s misconduct in_this case in knowingly and
affirmatively presenting false testimony to win a conviction and
sentence of death violated Appellant’s due process right to
fundamental fairness. Because the misconduct was so flagrant and
extreme, Appellant’s conviction should be reversed and the case
dismissed with prejudice because this remedy is the only effective way
to deter this type of government misconduct in the future, and thereby

maintain public confidence in California’s criminal justice system.

A. Introduction. . . . . . N 122
B. The law regarding the remedy for egregious prosecutorial
misconduct.
1. The proper remedy for outrageous prosecutorial

misconduct is reversal and dismissal with prejudice. 126

2. Outrageous prosecutorial misconduct that shocks
the conscience of the court justifies reversal and
dismissal with prejudice. 128

3. The Double Jeopardy Clause of the California

Constitution requires this case be reversed and
dismissed with prejudice. 131
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4. Reversal and retrial of Appellant’s case is nof an
adequate remedy to deter future government mis-
conduct of this nature since there is inadequate
incentive for prosecutors to refrain from such
misconduct. .. . . . . . 136

III. The trial court erred when it allowed the prosecution to introduce
irrelevant evidence and inadmissible opinion evidence that improperly
“bolstered” the credibility of witness Carl Connor. The errors were
prejudicial, and require reversal of Appellant’s conviction.

A.  Introduction: The significance of Connor’s credibility and the
defense' assault on his credulity. . . . . 138
B. The prosecution was allowed to improperly “bolster”

Connor’s credibility by having an experienced and respected
detective testify that, in spite of the evidence of impeachment,

it was her opinion that Connor was truthful because his
testimony was corroborated by information she and other
detectives had received from other sources. . . 151

C. The prosecution was allowed to improperly “bolster”
Connor’s credibility by having an experienced and respected
detective testify that, in her opinion, Connor’s fears of
retaliation and concern for his safety still existed at the time
he testified.. . . ) . . . . 157

D.  Detective Sanchez’ testimony regarding Connor’s receipt of
a $25,000 reward for his testimony in the Reco Wilson
murder trial that resulted in a conviction in that case was not
relevant, and the only inferences drawn from that testimony
were speculative and highly prejudicial to Appellant’s right

to a fair trial... . . . . . . 160
E. The erroneous admission of these portions of Detective

Sanchez’ testimony was prejudicial to Appellant under both

state and federal constitutional standards of review. . 165

Claims of Error Relating to Witness Freddie Jelks (Claims IV. through IX.):

IV. The trial court abused its discretion when it refused to allow Appellant
to _confront, cross-examine and impeach Freddie Jelks regarding

iv



details of his initial interrogation by the police, as well as the details of
his pending murder case. The trial court’s error denied Appellant his
Fifth, Sixth and Fourteenth Amendment rights to confront and cross-
examine his accusers, as well as to present a defense. The errors were
prejudicial, and they require reversal of Appellant’s convictions and
sentence of death.

A. Introduction.
1. By September 1994, the prosecution possessed
evidence that Freddie Jelks was one of the shooters
in the 97 East Coast Crips murder (i.e., the Mosley
murder). . . . . . . 174

2. The interrogation of Jelks on December 6, 1994
regarding the 97 East Coast Crips murder, as well
as the Loggins and Beroit murders: . . 179

a. Jelks' Story #1: He knew nothing about the
Mosley murder.. . . . " 179

b. Jelks' Story #2: All he knew about the Mosley
murder was what he had heard others say
about it. . . . . . 183

c. Jelks' Story #3: He had been present at Evil's
house that night, but he left to go see a girl
before assailants Johnson, “Jelly Rock” and
“Little Evil”) drove off to do the shooting. 183

d. Jelks' Story #4: Jelks "agreed" with the
detectives that he was "the driver" of the car
when Johnson and "Jelly Rock" shot and
killed Mosley in the 97 East Coast Crips

murder. . . . . . 184
3. The prosecution's motion in limine to limit the scope
of cross-examination of Jelks during the jury trial of
Appellant and co-defendant Johnson.. . . 185
4. The prosecutor’s intentional failure to disclose to the

trial court, upon its specific request, relevant infor-
mation regarding Jelks' involvement in the 97 East
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C.

5.

Coast Crips murder. . . . . 186

The trial court’s ruling that limited the scope of
defense cross-examination of Jelks. . . 187

The Applicable Law. . . . . . 189

Discussion.

1.

The prosecutor’s claim that Jelks might assert his 5™
Amendment right and decline to testify if the defense

was allowed to question him about his pending murder
case should have been ignored by the trial court.. 195

The prosecution’s arrangement with Jelks (i.e., no
promises or deals with Jelks regarding his pending

murder case in exchange for Jelks’ becoming a witness

for the prosectution (thereby endangering the lives of

his young family and himself) increased the inherent

need to explore on cross-examination Jelks’ potential

bias or motive to testify for the prosecution.. . 196

Four distinct reasons why the trial court abused its
discretion when it limited the scope of defense cross-
examination of Jelks:
a. In an effort to enhance his credibility with the

jury, Jelks made several false statements to

the jury that could have readily been contra-

dicted by his statements to the detectives in

his December 6, 1994 interrogation. . 205

b. The defense could readily have proven Jelks
had a character trait for dishonesty, as well as
for moral turpitude if the defense had been
allowed to confront Jelks with his statements
to the detectives in his December 6, 1994
interrogation. .. . . . . 214

c. The defense was not allowed to prove Jelks
had amotive to say anything that he thought
would please the prosecution, regardless of
its truth or falsity. . . . . 217

d. The defense was not allowed to prove that

vi
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Jelks’ testimony was untrustworthy because
it was the product of continuing police

coercion. . . . . . 223
4. The trial court’s erroneous ruling was prejudicial to
Appellant under both state and federal standards of
review. . . . . . . 225

The prosecutor committed prosecutorial misconduct when she failed to
disclose material evidence to the court upon the court’s specific

request. The prosecutor thereafter failed to correct the court’s
misunderstanding of the facts on five separate occasions. This
misconduct was material, violated Appellant’s Fourteenth Amendment
Right to Due Process and a Fair Trial, and was prejudicial, thereby
requiring Appellant’s conviction and judgment of death be overturned.

A. Introduction. . . . . . . . 229
B. The applicable law. regarding prosecutorial misconduct and

the failure to disclose material evidence that is favorable to

the defense. . . . . . . . 230
C. Discussion.

1. In ruling on the prosecution’s motion to limit cross-

examination of Jelks, the trial court specifically

asked the prosecutor if there was any other evidence

that linked Jelks to the Mosley murder other than

Jelks’ admissions to the detectives. . . . 236

2. The prosecutor failed to respond truthfully to the
court’s specific inquiry. . . . . 237

3. The prosecutor’s argument further misled the trial
judge. . . . . . . . 238

4. On five (5) different occasions the prosecutor failed
to correct Judge Horan’s false understanding of Jelks’
involvement in the Mosley murder. . . 239

5. The court’s rationale for limiting the scope of cross-
examination was based on its erroneous belief that
Jelks told the truth when he confessed and incrim-
inated himself in the Mosley murder; hence, his
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entire statement to the police (including his recitation

of the facts in the Loggins/Beroit murders) was
sufficiently trustworthy to limit the scope of cross-
examination... . . . . . 241

6. The trial court would not have limited defense cross-
examination of Jelks if the prosecutor had not
withheld the information that the court specifically

requested. . . . . . . 243
D. Other constitutional errors. . . . . . 245
E. The prosecutor’s misconduct resulted in a denial of

Appellant’s due process right to a fair trial under both

California and United States constitutions. The error was
prejudicial; hence, Appellant’s convictions and judgment

of death must be overturned. . . . . 246

Appellant’s _constitutional right to due process and to confront and
cross-examine his accusers was violated when the trial court curtailed

and limited Appellant’s cross-examination of Freddie Jelks, Detective
McCartin_and Detective Tapia, thereby making it impossible for
Appellant to establish Jelks’ testimony was false, involuntary, and the
product of continuing police coercion. The trial court’s error denied
Appellant _his Fifth, Sixth and Fourteenth Amendment rights to
confront and cross-examine his accusers, as well as to present a
defense. The errors were prejudicial, and they require reversal of

Appellant’s convictions and sentence of death.

A. Introduction. . . . . . . . 248
B. The Applicable Law.
1. The admission of a third party witness’ testimony

that follows his involuntary statement to the police
and is the product of continuing police coercion is
a violation of an accused’s Fourteenth Amendment

due process right to a fair trial. . . : 250
2. The trial court’s evidentiary ruling may deprive an

accused of his constitutional due process right to

confront and cross-examine his accusers. . . 253

C. Discussion.
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The defense' offers of proof as to the relevance of the
cross-examination of Jelks was rejected by the trial
court. . . . . . : 254

The interrogation tactics used by Detectives McCartin
and Tapia coerced Freddie Jelks into making a false,
involuntary and untrustworthy confession to his
involvement in the Mosley murder.

a. After providing the detectives with three (3)
previous and contradictory versions involving
his involvement in the Mosley murder, Jelks
finally agreed with the detectives in his 4™
version and admitted to facts they had
pressured him to admit; facts that minimized
his involvement in that murder. . . 256

b. The detectives informed Jelks that if he wanted
police protection from retaliation by the gang,
he had to please the district attorney by
convincing the district attorney that he would
be a valuable witness against Cleamon
Johnson and “Jelly Rock™ in the Mosley
murder case.. . . . . 270

Using Jelks’ “confession” to the Mosley murder as
leverage, the detectives pressured Jelks to continue

his cooperation, and thereby please the prosecution,

by telling them about the Loggins/Beroit murders.

Jelks then incriminated Appellant and co-defendant,

two individuals for whom the detectives had

previously told Jelks they wanted to put in prison. 272.

The defense sought to present additional evidence

that Jelks “need” to please law enforcement was
uppermost in his mind throughout the remainder

of the interrogation, and that Jelks “need’to please
the district attorney continued during his trial

testimony in this case. However, the court’s ruling
prevented Appellant from presenting this additional
evidence that would have demonstrated Jelks’
testimony was false, involuntary and the product of
continuing government coercion. . . . 273
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The trial court abused its discretion when it refused to allow Appellant
to confront, cross-examined and impeach Detective McCartin

Analogizing Jelks’ coerced statements during inter-
rogation and his subsequent testimony to the

“Successive Confession” law, an additional basis

exists for determining the trial court erred. . 280

The trial court’s ruling that prevented Appellant from
presenting the above evidence to the jury deprived
Appellant of his due process rights to a fair trial, to
confront and cross-examine his accusers, and to

present a complete defense. This included evidence

that pertained to the Jelks’ motivation to testify... 283

The trial court’s error was prejudicial.

a. The prosecutor, in her closing and rebuttal
arguments to the jury, exacerbated the preju-
dicial effect of the trial court’s ruling. . 285

regarding details of his initial interrogation of Freddie Jelks, as well as

details of Jelks’ pending murder case. The trial court’s eror denied

Appellant _his Fifth, Sixth and Fourteenth Amendment Rights to

confront and cross-examine his accusers, as well as to present a

defense.

The errors were prejudicial, and they require reversal of

Appellant’s convictions and sentence of death.

A.. Introduction. . . . ; . . ; 293
B. Discussion.
1. Detective McCartin’s direct/re-direct examination

was remarkably misleading and disingenuous when

he testified regarding Freddie Jelks. Further, the
prosecutor’s questions on direct and re-direct exam-
ination “opened the door” to Appellant’s right to

confront and cross-examine Detective McCartin, as

well as Freddie Jelks, regarding the details of the
interrogation of Jelks, and regarding the details of

Jelks’ pending murder case. . . . 295

a. Example #1: Detective McCartin mislead the
jury into believing that the reason Jelks was
reluctant totalk to the detectives and initially
lied to them was because he was extremely



afraid the gang would retaliate against him and

his young children if he talked to the detectives
about the Loggins/Beroit murders and “snitched
off” Appellant and co-defendant Johnson.. 298

b. Example #2: Detective McCartin mislead the
jury into believing that the detectives never
threatened to arrest Jelks for the Mosley
murder if he did not talk to them during the
December 5, 1994 interrogation. . . 302

c. Example #3: Detective McCartin mislead the
jury into believing that the detectives never
promised Jelks that they would let him go
home at the conclusion of the interrogation if
he told them what they wanted to hear. . 306

d. Example #4: Detective McCartin mislead the
jury into believing that the detectives never
“told Jelks what to say.” . . . 310

€. Example #5: Detective McCartin mislead the
jury into believing that because Jelks
confessed to involvement in his own serious
crime, this indicated he was also truthful
when talking about the Loggins/Beroit case. 315

2. The trial court’s limitation of defense cross-examina-
tion was prejudicial to Appellant’s due process right
to a fair trial, to present a defense, and to confront
and cross-examine his accusers. . . . 318

VIII. The trial court abused its discretion when it refused to allow Appellant
to confront, cross-examine and impeach Detective Sanchez regarding
her conduct and state of mind as she escorted Freddie Jelks to and
from court during the trial. The trial court’s error denied Appellant
his Constitutional Rights to Due Process and to a Fair Trial, the error

was prejudicial, and it requires reversal of Appellant’s conviction.

A. Introduction: . ) . ) . ) . 319

B.  Discussion:
1. The probative value of confronting and cross-exam-
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ining Detective Sanchez about her understanding of
Jelks’ involvement in the Mosley murder was sub-
stantial. . . . . . 324

a. To rebut false inference #1 that Jelks was not
a threat to the public nor was he a “flight risk.”. 324

b. To rebut false inference #2 that Jelks had not
“displayed any behavior” that caused “concern”

in the detective’s mind. } ) . 326
C. To rebut false inference #3 that Detective

Sanchez was a disinterested and unbiased

witness. . . . ) . 327

2. Any undue prejudice was created by the People, and
any resulting undue prejudice to the People was
minimal. . . . . . . 328

3. Any substantial danger of undue prejudice to the
People did not substantially outweigh the probative
value of confronting and cross-examining Detective
Sanchez. . . . . . . 328

4. The error was prejudicial beyond a reasonable doubt. 333

IX. The trial court erred when it allowed the prosecution to introduce
irrelevant evidence and inadmissible opinion evidence that improperly
“bolstered” the credibility of wiltness Freddie Jelks. The errors were

prejudicial, and require reversal of Appellant’s conviction and judgment of
death.

A. Introduction: The importance of Freddie Jelks’s testimony
to the prosecution and defense efforts to impeach. . 333

B. The Questions and Answers that Improperly Bolstered the

Credibility of Connor:

1. Evidentiary Error #1: The prosecution was allowed
to improperly “bolster” Jelks’ credibility by having
an experienced and respected detective testify that
Jelks’ fears were “legitimate”, thereby rendering his
inadmissible opinion that the reason why Jelks
waited 3 Y2 years before talking to the police, and

xii
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The trial court abused its discretion and erred when it refused to allow

the reason for inconsistencies between his testimony

and his prior statements were because of his

fear of retaliation and not because his testimony was
untruthful. . . . . . . 335

Evidentiary Error #2: The prosecution was allowed

to improperly “bolster” Jelks’ credibility by having

an experienced and respected detective testify that

in spite of the evidence of impeachment, it was still

the detective’s opinion that Jelks was truthful because

his testimony was corroborated by information Detec-

tive McCartin had received from other anonymous
sources. . . . . . . 340

Evidentiary Error #3: The prosecution was allowed

to improperly “bolster” Jelks’ credibility by having

an experienced and respected detective render a legal
opinion that inferentially suggested the courts allow

this type of interrogation tactic because there is little
danger that it leads to untruthful testimony. . 347

The erroneous admission of the above cited portions of
Detective McCartin’s testimony was prejudicial to
Appellant’s right to due process and a fair trial. . 349

Appellant to confront, cross-examine and impeach Marcellus James

with details of his initial in-custody interview with the police on

February 22, 1992. The trial court’s error was an abuse of discretion

and the error denied Appellant his due process right to confront and

cross-examine his accusers under both the United States and California

constitutions. It was prejudicial to Appellant’s right to a fair trial and

it requires his convictions and his judgement of death be reversed.

A.

Introduction: The importance of James’ testimony to
the prosecution. . . X . . . 356

Discussion.

1.

Appellant’s offer of proof: The probative value of
cross-examining James regarding the details of his
initial interview with detectives  was substantial. 359

The danger of undue prejudice, confusion of issues,
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or undue consumption of time that might have
occurred if the court allowed Appellant’s pro-
posed cross-examination of James was minimal,

if non-existent. The trial court abused its discretion
and erred when it limited Appellant’s cross-exam-

ination of James. . . . : . 363
3. The Trial Court’s Error Was Prejudicial. . . 369
4. The prosecutor’s closing argument exacerbated the

prejudicial nature of the trial court’s error. . 375

The trial court erred and abused its discretion when it allowed the
prosecution to introduce extensive, inflammatory and highly
prejudicial gang evidence for the ostensible purpose of circumstantially
proving the state of mind of certain witnesses. The errors were
prejudicial and require Appellant’s convictions and judgment of death
be reversed.

A. Introduction: . . . . ) . . 379

B. The Applicable Law.

1. Gang evidence to prove circumstantially the state of
mind of witnesses is relevant. : . . 379
2. The probative value of gang evidence to prove circum-

stantially the state of mind of witnesses must be
balanced against the danger of undue prejudice to the

accused. . . . . . . 379
C. Discussion:
1. The inadmissibility of gang evidence used as

character evidence to prove that individuals,
including Appellant, have a propensity to retaliate

against witnesses. . . . . . 382
2. The impact of careless questioning by the prosecution

and the trial court’s refusal to sustain proper defense

objections. . . . . . . 383
3. The inadmissibility of gang evidence to circum-

stantially prove the state of mind of a witness when
the probative value is substantially outweighed by

xiv



the danger of undue prejudice. . . . 383

4. Examples of offending testimony.

a. Nine (9) examples involving witness Carl

Connor. . . . . . 384
b. Seventeen (17) examples involving witness

Freddie Jelks. . . . . 396
c. Ten (10) examples involving witness

Marcellus James. . . . 407
d. Examples involving police detectives

Sanchez, McCartin and Barling. . . 411

5. The Trial Court’s Errors Significantly Exceeded the
Watson “Reasonable Probability” Standard for
Determining “Harmless Error.” . . . 418

6. The Trial Court’s Errors in Admitting this Evidence
Also Involved Violations of Appellant’s Federal
Constitutional Rights that Are Applicable to Cali-
fornia’s State Courts by the Due Process Clause of
the Fourteenth Amendment.
a. The gang evidence “lightened” the prosecu-
tion’s burden of proof. . . . 420

b. The Trial Court Failed to Ensure that the
Evidence Possessed Even Greater Reliability
than Normal Because This Was a Capital Case. 423

7. A Vivid Illustration of the Impact the Gang Evidence
Had on Jurors. . . . . 424

D. Conclusion. . . . ) ) . . 426

XII. The trial court abused its discretion and erred when it allowed the
prosecution’s gang expert to present to the jury his own personal
beliefs and opinions regarding Appellant, co-defendant Johnson, and
the 89 Family Bloods gang. This testimony improperly corroborated
the testimony and impermissibly enhanced the credibility of Freddie
Jelks that the shootings were gang motivated and that Appellant was
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the shooter. These errors were prejudicial and require Appellant’s
convictions and judgment of death be overturned.

A.  Introduction: Making “a silk purse out of a sow’s ear.”. 427
B. The applicable law.
1. A police gang investigator must be qualified as an
expert on gangs to render expert testimony. . 429
2. The witness’ expert factual testimony must be
relevant and not precluded by other evidentiary
considerations. . . . . . 431
3. The witness’ expert opinion testimony must be such
that it would assist the trier of fact before it is
admissible. . . . . . . 432
4. The standard of review on appeal is for an abuse of
discretion. . . . . . . 432
C. Discussion.
1. The prosecution presented minimal credible evidence
that the slayings of Loggins and Beroit were motivated
by gang considerations. . . . . 433
2. Much of Detective Barling’s “expert” testimony was
simply a reiteration of Freddie Jelks’ testimony. . 436
3. First Claim of Error: The trial court abused its

discretion and erred when it ruled that Detective

Barling was qualified to testify as an expert on the

subject of the customs, habits, behavioral character-

istics, psychology and mental thought processes of
Appellant, Cleamon Johnson, and other members

of the 89 Family Bloods gang, separately or as a

group. . . . . . . . 439

4. Second Claim of Error: The trial court abused its
discretion and erred when it allowed Detective
Barling to render expert testimony that the killings
of Loggins and Beroit sent a clear message to the
rival Crips gang that the 89 Fam11y Bloods gang was
to be “respected.” . . . . 459
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5. Third Claim of Error. The trial court abused its
discretion and erred when it allowed Detective
Barling to render expert opinion testimony that the
89 Family Bloods gang kept their weapons arsenal
in a pigeon coop in the backyard of the Johnson
house. . . . . . . 468

6. Fourth Claim of Error. The trial court abused its
discretion and erred when it allowed Detective
Barling to render expert opinion testimony that the
fears expressed by witnesses Carl Connor, Freddie

Jelks, and Marcellus James were “legitimate.” . 473
a. Detective Barling’s “expert” opinion was not
admissible to prove the danger of gang retalia-
tion was real or “legitimate.” . . . 475
d. Detective Barling’s expert opinion testimony

was not admissible to prove the witnesses

testified truthfully when they said they feared
retaliation; that is, their testimony regarding

their fears of retaliation was “legitimate” or
truthful. . . . . . 479

D. The trial court's rulings were an abuse of discretion and
error that was prejudicial to Appellant's right to a fair trial.. 488

XIII. The trial court erred and abused Its discretion when it allowed the
prosecution to introduce voluminous, irrelevant, and highly inflammatory
gang evidence. This error was prejudicial, and it requires Appellant’s
convictions and judgment of death be overturned.

A. Introduction. . . . . . . . 494
B. The Applicable Law:

1. Relevance and Evid. Code, § 352. . . . 495
C. Discussion.

1. The trial court “opened the flood gates” for the
admission of voluminous, irrelevant and highly
inflammatory, gang evidence when it erroneously

xvii



overruled the initial defense objection that was
timely, specific and legally correct. . . 500

2. Thirteen different examples of the erroneous
admission of gang evidence. . . . 502

3. The trial court’s errors significantly exceeded the
Watson “reasonable probability” standard for
determining “harmless error.” . . . 526

4, The trial court’s errors in admitting this evidence
also involved violations of Appellant’s federal
constitutional rights that are applicable to California’s
state courts by the Due Process Clause of the
Fourteenth Amendment. . . . . 527

XIV. The trial court erred when it allowed the prosecution to introduce
irrelevant and inadmissible opinion evidence by Detective Tiampo that
numerous eve-witnesses at the scene refused to talk to the police
because of their fear of retaliation by members of the 89 Family Bloods
gang. The error was prejudicial and requires Appellant’s convictions
and sentence of death be overturned.

A. Introduction. . . . . . . . 528
B. Discussion.
1. The objection based on a lack of relevance should
have been sustained.. . . . . 530
2. California’s appellate standard for determining if

the erroneous admission of evidence was prejudicial. 532

3. The Chapman “harmless beyond a reasonable doubt”
standard applies if the state court’s erroneous
admission of evidence implicated Appellant’s
federal Constitutional rights. . . 532

4. Under either test, the trial court’s error in admitting
this portion of Detective Tiampo’s testimony was
highly prejudicial, particularly when viewed in
combination with other gang evidence that was
admitted at trial. . . . . 534
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XV. The trial court erred and abused its discretion during the prosecution’s
rebuttal case when it allowed the prosecution to introduce photographs
of “89 Family Bloods” gang members who were 1) prominently clad in
red gang clothing, 2) standing amidst extensive gang grafitti, 3)
ominously “throwing” gang hand signs, and 4) conspicuously clutching
deadly firearms.

A. Introduction: The Setting in Which this Issue Arose: . 537
B. The Applicable Law.
1. Relevance and Evid. Code, § 352 Restrictions. . 540
C. Discussion.
1. The prosecutor’s offer of proof, the defense
objections, and the trial court’s ruling. . . 541

a. Testimony regarding People’s Exhibit #47. 544
b. Testimony regarding People’s Exhibit #48. 545

c. Testimony regarding People’s Exhibit #49. 546
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Plaintiff/Respondent Los Angeles County
Superior Court

versus No. BA105846

MICHAEL ALLEN and CLEAMON JOHNSON

Defendants/Appellants
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APPELLANT’S OPENING BRIEF

STATEMENT OF APPEALABILITY
This appeal is automatic pursuant to the California Constitution, Art. VI, §
11 and Penal Code, § 1239, subd. (b). Further, this appeal is from a final judgment
following a jury trial and is authorized by Penal Code, § 1237, subd. (a).
STATEMENT OF THE CASE:
On August 5, 1991Victims Donald Loggins and Payton Beroit were shot

and killed while sitting in a car parked on Central Avenue near 88™ Street in Los
Angeles. A police investigation followed; however, no immediate arrests were
made. [Clerk’s Transcript, volume 1, pages 179-181, and pages 193-195]' These
killings are the basis for the instant case.

Approximately 1% years later (March 9, 1993), Victim Chester White was
shot and killed as he ran from a convenience store near 89™ Street and Avalon
Blvd. in Los Angeles. A police investigation followed. Appellant was arrested
and charged with White’s murder in case #TA023268. [CT, 5:933] Appellant was
subsequently convicted by a jury of 1* degree murder. On December 22, 1993

! Hereafter, all citations will be abbreviated. The above citation, if abbreviated,
would be [CT, 1:179-181, 193-195].
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Appellant was sentenced to a term of 30 years to life in state prison. [CT, 5:933]
This conviction and judgment is the basis for the Special Circumstance of Prior
Murder [PC section 190.2(a)(2)] in the instant case.

One year later (December 16, 1994), a Los Angeles County grand jury
indicted Appellant and co-defendant Cleamon Johnson on two counts of murder
for the August 5, 1991 shooting deaths of victims Loggins and Beroit.
Enhancement allegations of armed with a deadly weapon [PC 12022(a)], personal
use of a firearm [PC 12022.5(a)], and personal use of an assault weapon [PC
12022.5(b)] were also filed against Appellant as to both counts. Additionally, two
special circumstances were alleged against Appellant; prior murder (PC section
190.2(a)(2)] and multiple murders [PC section 190.2(a)(3). [CT, 1:179-181; 193-
195, 196] Three days later, (December 19, 1994) the court ordered the original
grand jury reporter’s transcript to be sealed, and that redacted copies of the grand
jury transcript be provided to counsel. The redacted copies omitted the names of
three civilian witnesses who testified before the grand jury, and were simply
referred to as Witness #1, Witness #2 and Witness #3, respectively. [CT, 1:197]

Attorney Joseph Orr was appointed by the Los Angeles County Superior
Court to represent Appellant on December 27, 1994. [CT, 1:192, 200] On January
19, 1995 Appellant entered pleas of not guilty to the two counts of murder, denied
the three enhancement allegations as to each count, and denied the special
circumstance allegations. [CT, 1:210] Initial discovery materials were provided to
Appellant. A copy of the redacted grand jury reporter’s transcript was provided to
Appellant’s counsel, however, the names and other identifying information of
civilian witnesses had been edited out of the reporter’s transcript pursuant to a
court order. [CT, 1:197, 210] The basis for this unusual prosecutorial request and
court order was witness security and safety. Eventually, this information was to
be disclosed to Appellant and co-defendant Johnson not less than 30 days before
the start of trial. [CT, 3:445]



On October 27, 1995 the court granted Appellant's motion [CT, 2:338-43]
to sever the “prior murder” special circumstance from the remainder of the counts
and allegations contained in the indictment.. This special circumstance was to be
resolved if, and after, Appellant was found guilty of 1* degree murder. [CT, 2:377,
383]

On August 26, 1996 Appellant’s “Motion to Sever Defendants” and
“Motion for Separate Juries”, accompanied by counsel’s declaration and points
and authorities was filed with the court. [CT, 3:470-482] The prosecution filed its
response to Appellant’s Motion to Sever on November 4, 1996. [CT, 3:487-92]
The following day (November 5, 1996) the court denied Appellant’s “Motion to
Sever Defendants™ and “Motion for Separate Juries™. [CT, 3:493; RT, 4:993] On
August 11, 1997, Appellant renewed his Motion to Sever based on Aranda/Bruton
grounds prior to witness Donnie Ray Adams testifying. The motion was denied.
[RT, 18:3932, 4038]

Jury selection began on July 23, 1997. [CT, 3:635] By August 1, 1997, the
jury and alternates were selected. [CT, 3:645-646] Opening statements were
made, and witnesses began testifying for the prosecution on August 5, 1997. [CT,
4:780-781]

On the same day, a hearing was held regarding admissibility of gang
evidence and gang monikers. The court ruled gang evidence would be admissible
for specific reasons. Monikers would be admissible to establish identity when
necessary. [CT, 4:780-781] An additional hearing was conducted on August 12,
1997 regarding admissibility of gang evidence. [CT, 4:816-817]

Just two weeks later (August 19, 1997), all parties rested. The jury was
instructed.  Closing arguments began [CT, 4:823] and they concluded the
following day (August 20, 1997). [CT, 4:824]

Jury deliberations began about 11:00 AM on August 20, 1997 [CT, 4:824]
and continued for three (3) more days. [CT, 4:828, 830, 833] At 10:15 AM on the
fifth (5™) day of deliberations (August 27, 1997), a hearing was conducted, a juror



was removed over defense objection, and he was replaced with an alternate juror.
The jury began deliberations anew at about 3:30 PM. [CT, 4:836-837] The next
day (August 28, 1997) at about 4:00 PM, the jury notified the court that they could
not reach a unanimous verdict re Appellant. [CT, 4:839-40] The following
morning (August 29, 1997) Appellant moved for a mistrial. The court inquired of
the jury foreman, who indicated the vote was 10-2. The court instructed the jury
to resume deliberations. [CT, 4:842] Shortly before 2:00 PM the following court
day (September 2, 1997), the jury notified the court that it had reached verdicts.
Appellant was found guilty of 2 counts of 1* degree murder. The three weapons
allegations were found to be true, and the special circumstance of “multiple
murder” was found to be true. Co-defendant Johnson also was found guilty of the
murders and the special circumstance of multiple murders. [CT, 4:916-928]

On September 4, 1997, Appellant waived his right to a trial on the
bifurcated special circumstance allegation of “Prior Murder”, and admitted that
this special circumstance was true. The court found the special circumstance of
“Prior Murder” to be true, and advised the jury thereof. [CT, 5:933]

The joint-defendant penalty phase of the trial began on September 11, 1997
with opening statements by the prosecutor and Appellant’s counsel, with the same
jury (absent the replaced juror) hearing the evidence. [CT, 5:955] On September
16, 1997 while the prosecution was presenting evidence in aggravation in the
penalty phase (and after significant and frightening evidence had been admitted
solely against co-defendant Johnson involving deadly retaliation against
individuals who assisted in the investigation and prosecution of co-defendant
Johnson), Alternate Juror #2 wrote a note to the court. It said, “Your Honor, I feel
very uncomfortable being pointed at by Defendant Allan [sic.] and his lawyer.
Could you please address this issue. Thank you, Alternate #2.” The court advised
the juror to not be concerned, and the presentation of penalty phase evidence

continued. [CT, 5:975, 977]



The jury began penalty phase deliberations at about 3:20 PM on September
24, 1997. [CT, 5:994] On the third (3 day of deliberations (September 26,
1997), the jury told the court they could not reach a unanimous verdict as to
Appellant. After inquiry, the court instructed the jury to continue deliberations.
[CT, 5:995-996] On September 29, 1997 at about 3:25 PM, the jury indicated they
reached a verdict. The court sealed the verdict until the following day. [CT,
5:998] On September 30, 1997, the jury verdicts of death against Appellant and
co-defendant Johnson for both murders were announced. [CT, 5:1081-1083]

On December 12, 1997Appellant’s Motion for a New Trial was heard and
denied. The automatic Motion for Modification of the Verdict was denied. The
court imposed the judgment of death as to Appellant, and Appellant was advised
of his appeal rights. [CT, 5:1174-8, 1180-1197] Co-defendant Johnson was also
sentenced to death. [CT, 5:1198-1203, 1228-1232] Appellant’s Notice of
Automatic Appeal was filed with the Supreme Court per Penal Code § 190.6 on
December 31, 1997.

INTRODUCTION TO STATEMENT OF FACTS
On August 5, 1991 victims Donald Loggins and Payton Beroit were shot

and killed by an Uzi-wielding assailant while they were sitting in a car on Central
Avenue in Los Angeles. Both were shot multiple times and both died from these
wounds.

Three years passed with no arrests. The City of Los Angeles publicized
throughout the community rewards of $25,000 for information leading to the
arrests and convictions of those individuals responsible for various murders in that

community. At about the same time, the first of three (3) “informant witnesses™?

> Appellant uses the term “informant/witness” for an individual who is normally in
custody, or believes the police can take him into custody at that time, and he then
provides them with information regarding the criminal conduct of others. Because
the individual has such a strong motive to obtain some benefit in exchange for his
co-operation, his credibility is unusually suspect. Although Carl Connor would
not be included in this generic definition, Appellant includes him in this



came forward who either identified Appellant as the killer or claimed Appellant
had admitted that he was the killer. However, each of these witnesses, in his own
way, had an extraordinarily strong motive to fabricate. Each of the three (3)
witnesses also had the ability to fabricate a believable story: The basic facts of the
shootings were well known in the community, as was the “rumor on the street”
that “Fat Rat” [i.e., Appellant] may have been the shooter.

Since the prosecution presented no physical evidence at trial that linked
Appellant to the killings, and since the prosecution presented no evidence that
independently corroborated the fact that any of the three witnesses was actually
present at the location each claimed to have been at, the necessity of allowing the
defense to test the credibility of each of these three (3) witnesses was of
paramount importance to Appellant at the trial.

The prosecutor was consciously aware of the necessity of proving these
three witnesses were credible and believable. For example, in closing argument
she emphasized again and again that the three witnesses were believable because
corroboration existed that strongly suggested the three witnesses could not simply
have made it all up. This corroboration came, the prosecutor argued, from various
sources, including physical evidence and not merely other witnesses. The
prosecutor argued vigorously that corroboration was key in determining if
Connor, Jelks and James were believable or not. See, for example, RT, 25:5115-
5116; 5127-5128] She emphasized that even though each of the three witnesses
may have had motives to lie, they were believable because they corroborated each
other; that when the jury deliberated the credibility of the witnesses, they should
consider “[wlhether the mere fact that they had a criminal history, or that they had
a case pending would direct them to tell facts which are corroborated by the

statements of other witnesses.” [RT, 25:5115-51166 (Italics added for emphasis.)]

classification because of the potential hope or expectation he may have had to
receive a reward or other consideration in exchange for his testimony.



Appellant claims he was deprived of a fair trial because a) the prosecution
knowingly presented the false testimony of Carl Connor; b) the trial court did not
allow Appellant to meaningfully confront and cross-examine two important
prosecution witnesses to establish the falsity of their testimony, yet at the same
time the trial court allowed the prosecution to improperly bolster and reinforce the
credibility of these same witnesses; c) the trial court allowed the prosecution to
improperly introduce highly prejudicial, harrowing and inflammatory evidence of
gang violence and deadly revenge that not only suggested Appellant had a
propensity to commit violent acts, but it also had an overwhelming tendency to
frighten the jurors; d) the trial court allowed the prosecution’s “gang expert” on
numerous occasions to render his inadmissible and highly prejudicial personal
beliefs as to how the jury should view the evidence; ¢) Appellant was tried jointly
with co-defendant Johnson and the evidence introduced that was to be considered
only against co-defendant Johnson was so voluminous, frightening and prejudicial
that any limiting instructions were ineffective; f) the trial court allowed the
prosecution to introduce an out-of-court admission by non-testifying co-defendant
Johnson that facially incriminated Appellant as the shooter, g ). during jury
deliberations in the guilt phase, the trial court unlawfully removed one of three
jurors who had expressed a reasonable doubt as to Appellant’s guilt, yet the trial
court refused to remove two jurors who intentionally had discussed the case out of
the presence of other jurors, and h) after the newly reconstituted jury announced it
was deadlocked, the trial court gave the jury a highly inappropriate, coercive and
invasive jury instruction that had the effect of depriving Appellant of the
independent decision of each individual juror..

In the subsequent penalty phase of the trial, the prosecution’s introduction
of evidence in aggravation against co-defendant Johnson was of such a harrowing
and frightening nature that the jury, already inundated with similar evidence from

the guilt phase, was not capable of considering it only as to the co-defendant,



thereby depriving Appellant of due process and his right to a fair trial in the
penalty phase also.
GUILT PHASE STATEMENT OF FACTS:
A review of the trial exhibits is, Appellant believes, necessary to fully

understand the testimony of various witnesses. For this reason and pursuant to
California Rules of Court, #18 and #36.1, Appellant will file at the appropriate
time a notice in Los Angeles County Superior Court requesting the original trial
exhibits be transferred to the Supreme Court in order to augment the record on
appeal. Until then, Appellant has included the following Afttachments as a
courtesy for use by this Court and counsel until the original exhibits are
transferred and augmented to the record.

e Attachment “A”: A not-to-scale drawing created by Appellant that

illustrates the basic locations and geographic relationships of streets, alleys,
houses, businesses and directions at and near the crime scene. It illustrates
[i.e., A-1 through A-8] the directions in which various witnesses testified
the shooter approached the victims, where he stood while shooting, and the
direction he fled after the shootings. The drawing is similar to People’s
Exhibit #7.

e Attachment “B”: A photocopy of People’s Exhibit #1, an aecrial

photograph of the neighborhood where the murders occurred. Appellant

has added labels for clarification.

e Attachment “C”: A photocopy of People’s Exhibit #17, a photograph

that illustrates the position of the white Toyota on Central Avenue when the

shootings occurred.

However, Appellant respectfully refers this Court and counsel to the actual
trial exhibits that will subsequently be transferred for purposes of augmenting the

record.
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THE CRIME SCENE INVESTIGATION AND
PHYSICAL EVIDENCE ANALYSIS:

On August 5, 1991, at about 3:30 p.m. [Reporter’s Transcript, volume 18,
pages 3999, 41567, victim Donald Loggins was sitting in the driver’s seat of his
white Toyota Celica that was parked facing south on the west side of Central
Avenue between 87™ Place and 88™ Street in Los Angeles. [RT, 17:3766] He was
parked in front of Judge’s Hand Car Wash, owned and operated by Eulas (aka
“Judge”) Wright [RT, 17:3784, 3868]. Immediately south of the car wash was an
auto repair/auto body shop. [RT, 17:3773, 3784-5] The auto repair/auto body
shop was on the northwest corner of Central Avenue and 88™ Street. [RT,
17:3787-8]"

Victim Payton Beroit was sitting in the right front passenger seat of the
white Toyota Celica. Victim Beroit’s flashy black Chevrolet was being cleaned at
the car wash, and Beroit was waiting for his car’s wash to be completed. Beroit’s
car had expensive Daytona rims for wheels. [RT, 17:3786; People’s Exhibit #2
(photos of the black Chevrolet)]

Shortly before 3:41 P.M®, multiple gunshots were fired in rapid succession.
[RT, 17:3763-4] Loggins and Beroit were shot multiple times. Emergency
medical personnel arrived. Loggins was already dead. [RT, 17:3770; 18:4015]
Beroit was taken to Martin Luther King Hospital where he was pronounced dead.
[RT, 17:3770-2, 3911, 3915; 18:4013; Peoplé’s Exhibit #4 (coroner’s photos of
deceased victim Beroit) and People’s Exhibit #5 (photos of deceased victim
Loggins within the white Toyota)]

Police arrived at the crime scene, cordoned off the area as best they could,
then conducted a crime scene investigation. [RT, 17:3766-3768, 3909-3910, 3918;

3 Hereafter, (RT, 18:3999, 4156)

4 See Attachment “A” and Attachment “C”.

5 The initial 911 telephone call reporting the shootings came at 3:41 P.M. [RT,
18:3999; People’s Exhibit #25]
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18:4017-4018] The windows of the white Toyota were down and no broken glass
was evident near the car. [RT, 17:3774-5, 3912] A bullet entry hole was located in
the headrest of the driver’s seat [RT, 17:3775; People’s Exhibit #3, photo F] and a
corresponding exit hole was observed at about the same height in the “upper
quarter panel” on the driver’s side of the car. [RT, 17:3774-5, 3803; People’s
Exhibit #3, photos D and F] An expended projectile was found in the street to the
driver’s side of the car. [RT, 17:3778] No other bullet holes were observed in the
car, and the windshield was not damaged. [RT, 17:3775, 3803-4] Police located
nine (9) 9-millimeter brass casings in close proximity to each other. All were
found in or near the gutter to the right, and ahead, of the white Toyota Celica. [RT,
17:3778-84; People’s Exhibit #17]°

Firearms expert Starr Sachs examined the collected evidence, and opined
that all 9 casings had been discharged from the same weapon. [RT, 17:3833] She
also testified that the recovered bullets from the victims and one of the bullet
fragments collected at the scene were fired from the same weapon, and that
weapon could have been an Uzi. [RT, 17:3836-8] Although the expert witness
could not say the same weapon had fired the bullets and ejected the casings, she
was of the expert opinion that they were all of the same caliber and all were
proprietary to Winchester. [RT, 17:3833-4, 3839] Further, she explained that the
ejection port of an Uzi is to the right, meaning she would have expected the
shooter to have been standing to the left of where the casings were found. Upon
looking at crime scene photos showing where the casings were located [People’s
Exhibit #17], and after looking at the photo of the exit bullet hole in the left side of
the Toyota [People’s Exhibit #3, photo F], she opined this evidence would be
consistent with the shooter having been standing near the passenger door of the

white car, or a little bit further away but facing the car. [RT, 17:3843-7, 3858-60;

% See Attachment “C”, infra. In this photocopy of People’s Exhibit #17, chalk
circles drawn around the shell casings can be seen where they were located
between the white Toyota and the van parked south of the white Toyota.
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People’s Exhibit #17, the photograph illustrating the two possible locations with
“S’s”.]7 The shooter, however, would not have been standing out in the street.
[RT, 17:3804-3805, 3861]

Sachs displayed three live weapons to the jury for the purpose of
establishing they appeared similar; an assault weapon called a MAC 10, an assault
weapon called a Tech 9, and an Uzi carbine. [People’s Exhibits #24, #25 and #26]
The expert witness demonstrated how each weapon is loaded with a magazine
containing bullets. The magazine could be of different sizes depending on the
number of bullets contained in it. The bullets and casings were consistent with
having been fired from an Uzi carbine. [RT, 17:3849-3854] Photos of the three
weapons were subsequently substituted into evidence for the weapons themselves
as People’s Exhibits #35, #36 and #37, respectively. [RT, 21:4768-4769]

Dr. Christopher Rogers, an expert witness in forensic pathology reviewed
the autopsy reports for both victims. He testified that Loggins had been shot twice
in the right side of the head and once in the right side of the body. The trajectory
of each bullet was basically horizontal. [RT, 18:4093-4099] Beroit had also been
shot three times; twice into the right ear and once into the right shoulder. The
trajectories were right to left and horizontal. [RT, 18:4100-4102] Dr. Rogers
opined that if the two victims had been seated in a car, the shooter would have
been standing to their right, on the passenger side of the car, and parallel to the
passenger door. [RT, 18:4110, 4114]

CIVILIAN WITNESSES WHO SPOKE TO THE POLICE
IMMEDIATELY AFTER THE SHOOTINGS:

WITNESS EULAS WRIGHT:

Witness Eulas Wright was one of only two witnesses presented by the

prosecution who spoke to the police on the day of the shootings. [RT, 17:3901-

7 See Attachment “C”,. In this photocopy of People’s Exhibit #17, some of the
markings placed on the original People’s Exhibit #17 can be seen, but are not
clearly legible.
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3902] Wright was known as “Judge” and he owned a small car wash on Central
Avenue near 88" Street, so the car wash was known as “Judge’s Car Wash.” [RT,
15:3256-3259]° He was washing victim Beroit’s black Chevrolet when he heard
several gunshots fired in rapid succession. He did not know where the shots were
being fired from [RT, 17:3872-3873]. He ducked down in front of the car. When
the shooting stopped, Wright slowly got up from in front of the black Chevrolet
and observed a “‘short, chunky like guy” running north on Central Avenue [RT,
17:3873, 3895]. On the diagram marked People’s Exhibit #7, Wright drew a
yellow arrow that illustrated the direction he said the individual fled. [RT,
17:3891]° He also described this individual as a “chubby guy” who was wearing a
black Raiders jacket. He also described the individual as “a husky black male”
who was wearing a coat that had “Raiders” or “Oakland Raiders” written on it.
[RT, 17:3891]"° Because Wright could see the bottom of the individual’s legs
from the calf part down, he assumed the “chubby guy” was wearing some type of
shorts [RT, 17:3875, 3887, 3891]. He did not see this individual running with a
gun, however [RT, 17:3892].

Wright testified he could not see the individual’s face as he ran northbound
[RT, 17:3893]. He also could not see the individual’s hair because the individual
had on a “jacket hood” that went up over his head [RT, 17:3892-3893].

At the time of the shooting, Wright had one employee working with him
whose name was Willie Clark [RT, 17:3869, 3885]. He did not know what Clark
was doing at the time of the shooting [RT, 17:3871].

8 See Attachment “A”.

? See Attachment “A-2”. On this not-to-scale smaller drawing of People’s Exhibit
#7, the yellow line drawn by Wright on the original diagram is reproduced (and
labeled) to show the direction in which the assailant fled.

1 This testimony, taken in combination with the subsequent testimony of defense
expert witness Galipeau, suggested inferentially that the shooter was a Crips gang
member, not a member of Appellant’s Bloods gang. [RT, 23:4944, 4956]
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WITNESS WILLIE CLARK:
In August 1991 Clark worked for Eulas Wright’s car wash near 88" Street
on Central Avenue. [RT, 15:3256-3259] On the day of the shootings, Clark

returned from lunch and began cleaning the wheels of a black Chevrolet at the car
wash. He saw a white Toyota on the right side of the street [i.e., the west side] and
next to the car wash.”) Two people were sitting in the Toyota. The white Toyota
and its occupants remained there while Clark and “Judge” Wright cleaned the
black Chevrolet [RT, 15:3262-3, 3289].

Clark was on the passenger side of the black Chevrolet as he was cleaning
it when he heard 20 to 30 shots fired close together. It sounded as though the
shots were being fired from the sidewalk in front of the car wash. Clark
immediately ducked down and lay on the ground on the passenger side of the
black Chevrolet [RT, 15:3265] because “a bullet doesn’t care who it hits” [RT,
15:3305]. After the shooting stopped, Clark remained on the ground for “about 20
minutes” [RT, 15:3295]"%. Both Clark and “Judge” Wright got up from the side
of the black Chevrolet [RT, 15:3266-3268] and looked to see who was shooting;
however, the shooter was gone [RT, 15:3294-3295]. When the police arrived and
interviewed Clark, he told them he had been lying down and had not seen anything
[RT, 15:3268, 3291-2, 3296].

Clark testified, however, that after the shooting ceased, he observed
someone “walking” down the street in a northbound direction toward 87™ Street or
Manchester, the same direction that witness Wright later stated the individual had
gone. [RT, 15:3266-3268]. He testified this individual was short, big, and wearing
a blue short windbreaker. He only saw the back of the individual. Clark thought

"1 See Attachment “C”, infra.

2 Witness Clark’s testimony varied as to how long he remained hidden behind the
black Chevrolet. It could have been less than 5 minutes, as that was about when
the initial responding officers arrived [RT, 15:3297]. It could also have been as
long as “an hour” [RT, 15:3298]. He was scared, and although he had a watch, he
did not look at it [RT, 15:3299].
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the individual was a male, but he could not tell what the individual’s race was.
[RT, 15:3266-3268] He could not see what the individual’s hair was like because
he was wearing a windbreaker and a cap; “one of them hoods which go on your
head” [RT, 15:3266-3267]. With the acknowledgment of Clark, the prosecutor
drew in blue ink on People’s Exhibit #7, the path in which Clark testified he saw
the assailant flee.”” [RT, 15:3276-3278]

The prosecutor asked Clark if he could see anyone in the courtroom who
looked like the person he had seen leaving the car wash area. In response, Clark
stated, “Nobody.” [RT, 15:3306]

In response to a series of leading questions by the prosecutor, Clark agreed
he did tell a police officer on the day of the shooting that he had seen a guy
running from a car parked out on the street; the guy was a male black, medium
complexion, short, about 200 pounds or more, wearing a black jacket, and that he
did not see the guy carrying a gun [RT, 15:3303]. Clark also testified that he
spoke with the police again a couple months later at the 77" Street station."* On
this latter date, Clark told the police he had heard 15 to 20 shots that sounded like
they came from a machine gun, that the person he saw leaving the area northbound
on Central Avenue had been standing near the passenger side of the white Toyota,
that he was a heavyset black male, short, maybe 5-7, 5-8, 200 pounds, unknown
age, with a wide forehead, that he could not see the individual’s hair because he
was wearing a black windbreaker with a hood, then said his hair was very short
but not shaved. He also told the police that he never saw a gun in the individual’s

hands, but that when the individual turned to his left after going north on Central

13 See Attachment “A-3". On this smaller not-to-scale drawing of People’s Exhibit
#7, the blue line drawn at Clark’s direction on the original diagram is reproduced
(and labeled) to show the direction in which the assailant fled. His testimony can
be compared with other witnesses regarding the direction in which the assailant
fled.

' Detective Mayasuma testified the date was November 18, 1991 [RT, 15:3324].
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Avenue, Clark noticed he had a gold ring attached to his left ear. [RT, 15:3268-
3269, 3272-3275, 3279-3280]

At the police station on November 18, 1991 [RT, 15:3324], the police
showed Clark a photo line-up. Clark referred to the photo of Appellant [RT,
15:3321-23; People’s Exhibit #10, photo #5] and stated to the police, “Photograph
number 5 on card line A looks like the guy I saw do the shooting™; that “his face
and complexion was the same, but he had an earring on his left ear”; and that “his
hair was real short but not shaved” [RT, 15:3282-3; People’s Exhibit #9].

Detective Masuyama of the Los Angeles Police Department subsequently
testified that photo #5 was a picture of Appellant, and Clark told him that photo #5
“looks like the shooter, the face was the same, and the complexion was the same.
There was [sic] some slight changes. I believe he said the hair was a little shorter,
and he had an earring in the ear.” [RT, 15:3321] Detective Masuyama also
testified that Clark told him he [Clark] had seen the white Toyota when it pulled
up to the curb on Central Avenue, that there were only 2 people in the car, and that
he saw no one exit the Toyota. [RT, 15:3323]

EVIDENCE OF “RUMORS IN THE NEIGHBORHOOD?” AS TO
WHO THE SHOOTER WAS":

Evidence was adduced at the trial that after the shootings, rumors abounded
on the streets as to who the shooter may have been. Marcellus James testified he
had heard that “Fat Rat” had been the shooter, although this same witness also
testified that he had heard rumors that other individuals may have been the

shooter. [RT, 18:4082-4]

15 Appellant includes this evidence in his Opening Brief to illustrate that anyone
could have described the basic details of the shootings to the police, as well as
identified Appellant as the shooter, even if the individual was not present at the
scene when the murders were committed. This basic information, as well as
rumors as to the possible identity of the shooter, was common knowledge in that
neighborhood after the shootings.
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Detective Sanchez of the Los Angeles Police Department stated during an
interview that she was aware of a rumor in existence prior to 1994 that “Fat Rat”
had been the shooter [RT, 18:3983; People’s Exhibit #22 (tape recording played
for the jury. The transcript of the recording is People’s Exhibit #22A, located at
Clerk’s Transcript, Supplement IV, volume 2 of 5, page 379'%] Additionally, the
police had heard this rumor as early as November of 1991; hence, they had
included a photo of Appellant when they displayed a photo line-up to witness
Willie Clark on November 18, 1991. [RT, 15:3324; People’s Exhibit #10 (copy of
photo line-up)]

In other words, rumor on the street was that “Fat Rat” might have been the
shooter. Anyone who wanted to ingratiate himself with the police could have
done so by stating he had seen “Fat Rat” do the shooting, or he had heard “Fat
Rat” admit that he had done the shooting.

CIVILIAN WITNESSES WHO CAME FORWARD
SEVERAL YEARS LATER:

WITNESS CARL CONNOR:

Witness Carl Connor claimed that on August 5, 1991 he was visiting his

friend Robert at the auto repair shop located next to “Judge’s Hand Car Wash” on
Central Avenue near 88 Street. [RT, 15:3340] Connor testified he was talking to
Robert about an engine. [RT, 15:3397] He knew victim Donald Loggins and
victim Payton Beroit. He grew up with them and went to school with them. He
visited the neighborhood in which they lived that was on the east side of Central
Avenue. [RT, 15:3336-3337] He claimed that on the day of the shootings, he
observed Loggins parked on Central Avenue in his white Toyota Celica. There
were two other individuals in Loggins’ Toyota. One of them, an individual named
“BaaBaa”, exited the car while Loggins and the other individual, Payton Beroit,

remained in the white Toyota Celica [RT, 15:3398-3399]. The Toyota was parked

16 Hereafter, abbreviated as CT Supp IV, 2:379.
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on Central Avenue in front of the auto repair shop and facing south.'” Loggins
was sitting in the driver’s seat, and Beroit was sitting in the right front passenger
seat. Beroit’s car was the black Chevrolet with expensive and flashy Daytona rims
that was being cleaned at Judge’s Car Wash. [RT, 15:3337, 3340-3344] The
prosecutor displayed People’s Exhibit #3 (a poster board with photos attached).
Connor pointed to photo C, and identified the white Toyota in the photo as being
Loggins’ Toyota. He also identified in the photo his friend Robert’s van, and
stated that the van was parked in front of (i.e., south of) the white Toyota, as
shown in the photo. [RT, 15:3343, 3443]'®

Prior to August 5, 1991, Connor was familiar with a gang called “89
Family.” He knew some of its members. [RT, 15:3363] One of those members
was an individual he had previously seen in the neighborhood. Connor said he
knew him by the moniker of “Fat Rat.” [RT, 15:3346, 3363] He assumed “Fat
Rat” was a member of that gang because Connor had seen “Fat Rat” hanging out
at “Tam’s”, a hamburger stand where the gang members hung out. [RT, 15:3363]
“Fat Rat” was “kind of chubby”, had short hair and wore glasses. [RT, 15:3346]

Connor maintained that while visiting with his friend Robert at the latter’s
auto repair shop adjacent to the car wash on August 5, 1991, he thought he noticed
an individual that he believed was “Fat Rat.” [RT, 15:3344] This individual was
walking east on 88" Street toward Central Avenue. [RT, 15:3344] When he got to
a point on 88" Street between the motel and its driveway, but before its

intersection with Central Avenue, the individual turned around.' [RT, 15:3344]

17 See Attachments “A” and “C” (a photocopy of People’s Exhibit #17) infra. The
white Toyota was not parked in front of the Auto Repair/Body Shop. It was just
north of that shop, and parked in front of the car wash.

'® The location of the white Toyota in relation to Robert’s van is illustrated in
Attachment “A” and Attachment “C”, the photocopy of People’s Exhibit #17.

' See Attachments “A-7”. The motel was situated on the southeast corner of 88™
Street and Central Avenue. The El Blanco Motel can also be seen in the
photocopy of the aerial photograph of the neighborhood, Attachment “B”.
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Connor could not recall what the individual (whom he thought was “Fat Rat”) was
wearing. [RT, 15:3346]

The prosecutor asked Connor if the individual he knew as “Fat Rat” was in
the courtroom. Connor identified Appellant as the individual he previously knew
as “Fat Rat.” [RT, 15:3349] Subsequently, Detective Sanchez testified that Connor
had previously selected Appellant’s photograph from among other photos as being
the “Fat Rat” he previously knew, and even stated that “... he wears glasses”
because the photograph that Connor had selected was one that displayed Appellant
without glasses. [RT, 18:3986; People’s Exhibit #10]

Connor testified that a few minutes later, he saw “Fat Rat” again. This
time, he observed “Fat Rat” walking east toward Central Avenue (presumably on
88™ Street where he saw him minutes before), then when “Fat Rat” had walked a
little past the van parked in front of the white Toyota, he began shooting at the
white Toyota. At that time “Fat Rat” was only about 10 feet away from the
Toyota. [RT, 15:3346-3347, 3349] According to Connor, however, “Fat Rat” was
standing in the street and was pointing the gun at the driver’s side of the white
Toyota. When “Fat Rat” began shooting into the driver’s side of the Toyota,
Connor ran to hide. [RT, 15:3350-3351]

This portion of Connor’s on direct examination testimony was totally
inconsistent with the uncontroverted physical evidence that established the
assailant had been standing adjacent to the right passenger door of the white
Toyota when he fired the weapon. [RT, 17:3843-3847, 3858-3860; People’s
Exhibit #17, wherein the prosecution’s expert witness marked on the photograph
with “S” markings the two possible locations where the shooter could have been
standing.]20 It was also inconsistent with the statement Willie Clark made to the
police that the shooter was standing on the sidewalk to the right of the white
Toyota. [RT, 15:3268-3269, 3272-3275, 3279-3280]

20 See Attachment “C”, a photocopy of People’s Exhibit #17.
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On cross-examination, Connor confirmed his direct examination testimony.
He testified that “Fat Rat” was in the street when he fired the shots. He was closer
to the driver’s side of the Toyota when he shot at it, and it seemed like he was
shooting at the driver. [RT, 15:3417-3422] During these initial observations,
Connor related that he (Connor) was standing only about 7 or 8 feet from the curb
line, and that there were about 20 other people standing around. [RT, 15:3439]
Connor subsequently saw a photograph of the scene that depicted a van parked

21" Connor identified the van as Robert’s and then said

south of the white Toyota.
that Robert’s van was parked on Central Avenue in front of the white Toyota. [RT,
15:3443]

Connor's testimony did not conclude that day, however. [RT, 15:3333-
16:3478] On re-direct examination the following day, the prosecutor asked
Connor once again about the location of the shooter when he fired into the white
Toyota. Connor’s testimony then differed somewhat from his previous day’s
testimony. After a night of reflection, Connor testified that the shooter was facing
the white Toyota and was "near the gutter" when he fired the shots [RT, 16:3469];
that the shooter had walked closer to the car "on the passenger side"; and that the
shooter was "closer to the sidewalk" than to the middle of the street. [RT, 16:3470]
Connor did not budge from his previous testimony, however, that the shooter was
standing next to the back of the van when he began firing the shots. [RT, 15:3468]

After seeing “Fat Rat” shoot into the car and hit the car at least once,
Connor said that he and everyone else ran and ducked for cover. Connor fled from
the auto repair shop into the car wash area and hid behind a car [RT, 15:3351-
3353, 3403-3404]. He heard about 20 shots all together, and for a split second or
so, he saw a gun in “Fat Rat’s” hands. It appeared to be an Uzi or a Mack 10 [RT,
15:3354]. Although he could not recall at trial whether he had seen a clip in the

gun, his grand jury testimony was introduced which contained his “yes” answer as

?! See Attachment “C” a photocopy of People’s Exhibit #17 in which Robert’s
van can be seen in relation to the white Toyota.
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to whether he had seen a clip~ in the gun [RT, 15:3355-3356]. Connor estimated
that the entire shooting lasted about 2 or 3 seconds [RT, 15:3357].

Connor testified that he and everyone else waited about “two minutes” after
the shootings ceased before getting up. Connor said he walked towards the white
Toyota, then looked to see where the shooter had gone. Rather than testifying that
he saw the shooter walking northbound on Central Avenue as witnesses Eulas
Wright and Willie Clark had done, Connor testified he observed the shooter
walking west on 88™ Street away from Central Avenue and towards Wadsworth
[RT, 15:3357-3359, 3427-8].** He could not recall what the shooter was wearing
or if the shooter was wearing a jacket or coat [RT, 15:3346, 3430-3431, 3448].

Connor testified that he peered into the white Toyota and saw victim
Loggins and victim Beroit. Connor stated he then left the area [RT, 15:3360]. He
never told anyone he had been present at the scene of the shooting deaths of
Loggins and Beroit until he spoke to Detective Sanchez more than three years later
after discussing the Nece Jones murder with her. [RT, 15:3450] Connor’s initial
contact with Detective Sanchez occurred at the same time Detective Sanchez was
seeking to obtain reward monies for the homicides she was investigating. [RT,
18:3975-3977]

Finally, Connor admitted that he had received a $25,000 reward for his
testimony in the Nece Jones murder case, although he quickly stated he was not
testifying in this case in hopes of receiving a reward. [RT, 15:3386, 3389-90,
3449]

Subsequently, the prosecution played for the jury portions of the August 15,
1994 tape recording of the police discussion with Connor. [RT, 18:3983; People’s

22 Connor’s description had the shooter fleeing in the opposite direction (i.c.,
southbound on Central Avenue to 88" Street, then right and westbound on 88
Street) than the direction that witnesses Wright and Clark described to the police
and would thereafter testify to. [RT, 17:3843-3847, 3858-3860.]
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Exhibit #22 (edited tape recording), People’s Exhibit #22A (transcript of #22),
located at CT Supp IV, 2:371-387]

Connor had initially told the police on August 15, 1994 that a 3™ person
was in the back seat of Loggin’s white Toyota when it was parked in front of the
car wash. [CT Supp IV, 2:372, 374, 376] This 3" individual was known by the
moniker “BaaBaa”; that “BaaBaa” had exited the car to get his own car that he had
left at the car wash to be washed, and that “they shot at the car because they
thought he [‘BaaBaa’] was in it.” [CT Supp IV, 2:377]. Connor had also told the
police that he had seen “Fat Rat” initially walk by the car [i.e., the white Toyota]
while “BaaBaa” was still in the car, and that “Fat Rat” knew that “BaaBaa” was a
Crip. [CT Supp IV, 2:373, 379] Connor stated that “Fat Rat” had then walked to
“Evil’s” house to get the gun. [CT Supp IV, 2:375] When Connor was asked
specifically by the detectives if he had actually seen “Fat Rat” obtain the gun at
“Evil’s” house, Connor had responded, “Yeah, I seen that.” [CT Supp IV, 2:377]
He did not know, however, who had actually given the gun to “Fat Rat.”[CT Supp
IV, 2:380]

In that August 15, 1994 interview, Connor had told the police that when
“Fat Rat” approached the white Toyota the 2™ time, “BaaBaa” was no longer in
the Toyota. [CT Supp IV, 2:376] He saw “Fat Rat” walk up to the Toyota with the
gun. “Fat Rat shot them with what appeared to be a Mac .10 or a black Tech .9
with holes on the barrel. [CT Supp IV, 2:371, 381] He then walked back to
“Evil’s” house. [CT Supp IV, 2:378] At that time, the detectives told Connor they
wanted to show him some photos to see if he could recognize “Fat Rat.” Connor
selected the photo of Appellant and stated that photo was “Fat Rat.” However,
Connor told the detectives that when he had seen “Fat Rat” on previous occasions,
“Fat Rat” had been wearing glasses. The photo did not show Appellant wearing
glasses. Hence, Connor pointed to the photo and commented, “Yeah,
(untranslatable) he wear glasses, too. This is him .... He wear glasses [sic].” [CT

Supp IV, 2:383-387]
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On cross-examination, Connor testified that in August 1991 he lived in
Gardena, and nof in the neighborhood where the two killings occurred. He
worked as a porter for Don Kott Ford during the summer of 1991. He was
responsible for driving new cars off the transport trucks, then parking them in the
Don Kott parking lot. Don Kott Ford had a time clock for its employees. Connor
would punch in when he reported for work and punch out when he left work. His
hours varied but they were normally from about 8:00 A.M to 2:00 P.M. He was
paid based upon the hours he worked, as reflected on his employee time card. [RT,
15:3390-3394] On August 5, 1991, the day of the shootings, Connor testified that
he was not working at Don Kott Ford. [RT, 15:3394] Rather, he testified he was
visiting a friend at Central Avenue, near g8® Street, in Los Angeles and had
observed the shootings of Loggins and Beroit. [RT, 15:3340]

Without being confronted with his Don Kott time card,‘Connor was asked
on cross-examination whether he would have punched in for work at the Don Kott
time clock if he had not worked on a particular day. Connor responded that if he
had wanted to cheat, he “would have got somebody to punch me in.” [RT,
15:3394-3395] Upon further questioning by the defense as to whether he would
cheat his employer in this manner, Connor responded, “Yeah. I might have.
Yeah.” When asked who would do this for him, Connor said that his friend “Jose”
would do it for him, and he would occasionally do it for “Jose”. Connor could not
provide the last name of his friend “Jose”, however. [RT, 15:3396] Connor then
volunteered without being asked that he and “Jose” had both been fired for this
‘ conduct. [RT, 15:3396, 3465]

During the defense case, witness Jeffrey Childer was called to testify
regarding Carl Connor. Childer explained that since 1988 he had been the General
Manager for Don Kott Auto Center, and that Carl Connor worked at Don Kott
Auto Center. [RT, 22:4855-8] All parties then stipulated that Defense Exhibit
“E” was the Don Kott time card for employee Carl Connor for the date of August

5, 1991, the day of the shootings. The time card indicated that Carl Connor
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punched in to begin work that day at 7:00 A.M.; he punched out at 1:30 P.M. for
lunch; he punched back in for work at 2:12 P.M.; and he finally punched out for
the day at 5:18 P.M. [RT, 22:4859-4860; Defense Exhibit E] In effect, Connor's
Don Kott time card indicated he was at work at the Don Kott Auto Center the
entire day when the Loggins/Beroit murders occurred. Connor's time card
revealed he claimed to have worked 9.6 hours that day and had apparently been
paid for those hours. [See Defense Exhibit E] Childer also contradicted the
unsolicited self-serving statement by Connor about why he was fired. Childer
testified that Connor had been fired at the conclusion of a DMV investigation in
1992, and not for employee time card fraud. [RT, 22:4855-4858]

Detective Rosemary Sanchez” was called by the prosecution to testify
regarding Carl Connor. Prior to her initial interview with Connor on August 15,
1994, she had submitted the necessary paperwork to the Los Angeles City Council
for approval of a reward to be offered for information pertaining to three criminal
homicide cases that she was investigating. One of these was the Nece Jones
murder case. [RT, 18:3975-3977] She testified that fliers regarding the rewards
were distributed throughout the neighborhood where the Loggins/Beroit murders
had occurred. [RT, 18:3975-3977; 35:7142-7143] The fliers contained the amount
of the reward: $25,000. Detective Sanchez stated that because the fliers had been
posted throughout the community, Connor could have seen them, but she claimed
she never had any conversation with Connor about the reward until the spring of
1997. She also admitted that although she had not spoken to Connor about the
reward, another officer could have. [RT, 35:7141-7144]

Detective Sanchez testified that shortly before August 15, 1994, she

became aware that Carl Connor wanted to talk to her about one of the homicides

> Sanchez had been a Los Angeles City police officer for 16 years, and she had
been a detective for 7 of those years. [RT, 18:3970-1]

23



she was investigating.”* She related that on August 11, 1994 she drove in an
unmarked patrol car through Connor’s neighborhood. When she passed within
about 5 feet of Connor, she dropped her business card on the ground next to him.
She related that Connor "didn't want to be seen talking to the police." [RT,
18:3971-3972] The following day, Connor telephoned Detective Sanchez using
the telephone number that was printed on her business card. They set an
appointment for him to be interviewed about one of the cases she was
investigating and seeking a reward for. [RT, 18:3972-3973]

On August 15, 1994 Sanchez testified she interviewed Connor for the first
time. She tape-recorded this first interview. It pertained initially to the Nece
Jones murder case; however, during this interview Sanchez explained that Connor
also told her of his “knowledge” regarding the Loggins/Beroit murders. [RT,
18:3970-3976] She stated that a reward was approved on August 17, 1994. [RT,
18:3976] She testified that she subsequently helped arrange for Connor to receive
a $25,000 reward for his assistance in the prosecution of the Nece Jones murder
case because Connor had testified in that murder trial and it had resulted in a
conviction.”’ [RT, 18:3977, 3992] Connor received the $25,000 reward in April or
May, 1997, which was after he had testified before the Grand Jury in Appellant’s
case and just a few months before he testified in Appellant’s trial. [RT, 18:3990]

On re-direct examination of Detective Sanchez, the prosecutor asked Det.
Sanchez: "With respect to the information that was provided to you by Mr.
Connor, was that information corroborated through other sources?" The defense
objected that the answer would be hearsay and would call for a conclusion. The

court overruled both objections and Sanchez answered, "Yes." [RT, 18:3991-2]

2* Sanchez did not testify as to how she became aware that Connor wanted to
speak to her.

 Detective Sanchez testified that the issuance of the reward was “contingent” on
the suspect being “convicted” for the murder! [RT, 18:3992]
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The prosecution also asked Det. Sanchez, "How would you describe Mr.
Connor's attitude about testifying in this case. The court overruled the defense
objection, and Det. Sanchez was allowed to respond, "He didn't want to.” [RT,
18:3987] Shortly thereafter, the prosecutor asked Det. Sanchez, "With respect to
this particular case, has Mr. Connor's concern about his safety ever gone away to
the best of your knowledge?" Det. Sanchez responded, "No." [18:3988]

WITNESS FREDDIE JELKS:

Prior to Jelks’ testimony, the prosecutor brought a motion in limine to limit

the scope of cross-examination of Jelks. Jelks was in custody and had been
indicted for a gang related drive-by murder in which victim Tyrone Mosley had
been killed. Jelks’ indicted co-defendant in that case was Cleamon Johnson, the
co-defendant in Appellant’s case. According to the prosecutor, if the defense was
allowed to confront and cross-examine Jelks regarding the details of his pending
case, he might assert his 5" Amendment right against compulsory self
incrimination and not testify. The prosecutor also warned that if the defense was
allowed to inquire of Jelks about his pending case, Jelks might reveal the name of
his co-defendant in that case, Cleamon Johnson. That, the prosecutor said, would
be prejudicial to co-defendant Johnson in this case. After extensive argument, and
over the objections of the defense, the trial court limited the scope of defense
cross-examination of Jelks. [RT, 16:3495-3511, 3583-3617]. Jelks then began
testifying. [RT, 16:3511]

The prosecution immediately “inoculated the jury” regarding Jelks’
credibility by bringing out on direct examination that Jelks was in custody on a
pending case, that no promises had been made to him on that case in exchange for
his testimony in this case, and that he was testifying voluntarily in this case. He
also claimed he had not been forced to come to testify [RT, 16:3514]. To further
lessen the impact of his being impeached by the defense, the prosecution also
brought out on direct examination what the court had previously held could also

be used to "impeach" Jelks [RT, 16:3617-3619]; that while he was a juvenile, the
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juvenile court had sustained petitions against him for joy riding (1980-1981) and
robbery (1983); that he had been convicted as an adult for possession of cocaine
(1985); and that he had misdemeanor convictions for receiving stolen property
(1990) and sale of marijuana (1994) [RT, 16:3640-3641, 3681-3682].%

Jelks explained that in 1991 he was living at his mother’s house on 88"
Street in Los Angeles between McKinley and Wadsworth, about 2 block from co-
defendant Johnson’s house [RT, 16:3514, 3654-5]. He had known co-defendant
Johnson and the Johnson family all his life, since he had grown up in that
neighborhood. Jelks “hung out” at the Johnson house. Co-defendant Johnson
went by the moniker “Big Evil.” [RT, 16:3514-3516, 3531]

In 1991 Jelks was an active member of the street gang named “89 Family.”
It was a “bloods™ gang whose territory extended from Central Avenue on the east
to McKinley on the west, and from Manchester on the north to 92" Street on the
south [RT, 16:3517-3519, 3690-3691]. Co-defendant Johnson and his brothers
were members of that gang [RT, 16:3518, 3643]. Jelks sold drugs in 1991 to
support the gang’s activities. [RT, 16:3544]

On August 5, 1991 Jelks claimed his uncle was repairing his car at his
mother’s house on 88% Street. He walked to the Johnson house, which he had
done numerous times previously, where he met co-defendant Johnson, his
brothers, and others in front of the house [RT, 16:3520-3521, 3646]. All of those
present were members of “89 Family Bloods”, as the Johnson house was where
the gang members would typically meet and hang out daily. Jelks went there
specifically to hang out with his “homeboys” [RT, 16:3523-3524]. At some point,
the group began discussing a black low-rider Chevrolet fitted with hydraulics and

Daytona rims. It was located at the car wash on Central Avenue, just north of 88™

26 On subsequent cross-examination, Jelks related that his pending case was for a
serious offense and that the maximum penalty was life in state prison. He also
admitted that he had been in custody pending trial for that offense since August
1995. [RT, 16:3682-3683]
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Street. Between 88" Street and the car wash was an auto repair shop [RT,
16:3525-3527]. From the Johnson house, Jelks said he could see the trunk of the
black Chevrolet at the car wash [RT, 16:3535]. For about 15 minutes, the gang
members seriously discussed stealing the car. At that point, Jelks claimed that
Appellant approached the group of gang members at the Johnson house [RT,
16:3528-3529]. Jelks identified Appellant in court, related he had known
Appellant for several years, and stated Appellant’s moniker was “Fat Rat.” [RT,
16:3530-3531]

Jelks testified that co-defendant Johnson said the black Chevrolet belonged
to an individual named “BaaBaa”, whom Jelks claimed was an East Coast Crip
named Brian. On cross-examination, Jelks admitted he never told the police, or
the grand jury, that there was a discussion regarding an individual named
"BaaBaa." Jelks explained that someone else in the group stated the car was
Payton's (i.e., victim Beroit’s) low rider, but then Jelks admitted he had testified
before the grand jury that co-defendant Johnson had said the black Chevrolet was
Payton Beroit's. [RT, 17:3698-3700]

Jelks said he was aware of an individual named Payton who claimed being
an East Coast Crip [RT, 16:3537-3541]. The “East Coast Crips” were enemies of
Jelks’ “89 Family Bloods” gang [RT, 16:3538]. Jelks testified that he and the
others felt the car’s location in their territory was disrespectful. [RT, 16:3540]

At this point, Jelks claimed that co-defendant Johnson asked who would go
“serve” the car’s owner, or in other words, do a “shooting.” Jelks asserted that
Appellant volunteered to do so [RT, 16:3542-3543]. When the prosecution asked
Jelks why he had not volunteered to do the shooting, Jelks responded, “I didn’t
want to go do it.... I didn’t want to shoot nobody” [RT, 16:3543].

Co-defendant Johnson then went into the rear yard of his house. A couple
minutes later, he returned with an Uzi with a foot long clip that came out of the
bottom of the weapon [RT, 16:3544-3546]. Jelks testified he then saw Johnson

give the weapon to Appellant. [RT, 16:3652] On cross-examination, however,
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Jelks was confronted with what he initially told the police regarding how "Fat Rat"
had obtained the weapon. Jelks admitted he told the police, "I think 'Evil' gave it
to him." [RT, 16:3653]

The discussion among the gang members now shifted to how Appellant
should approach the location of the car to do the shooting [RT, 16:3546, 3555].
One gang member suggested that Appellant simply walk up 88™ Street to Central
Avenue [RT, 16:3547]. This idea got “squashed”, however [RT, 16:3559]

Co-defendant Johnson then took Appellant aside from the group and spoke
to him, according to Jelks. Co-defendant Johnson told Appellant to walk north
down the alley that runs between 88™ Street and 87™ Place. Appellant should then
go on 87" Place to Central Avenue. This way, Appellant would not be seen by
anyone on Central Avenue as he approached the car [RT, 16:3555-3558].2%

It was as this point, according to Jelks, that a car pulled into the Johnson
house’s driveway. Johnson and Appellant spoke with the driver for a minute.
Appellant then got into the car on the passenger side. He had the Uzi with him.
The car then drove north through the alley [RT, 16:3562-3565, 3658]. On cross-
examination, however, Jelks admitted he never mentioned that a car had
transported Appellant away from the Johnson house. He admitted he had
described in considerable detail to the police how Appellant had walked north
through the alley, then walked east to Central, then walked south on Central to
where the Toyota was located. [RT, 17:3703-3708]

After Appellant left, Jelks testified that Johnson returned to where the
others were standing and, with a smirk on his face, stated: “He [Appellant] is

going to go serve him” [RT, 16:3564].

27 According to Connor, however, this was the route “Fat Rat” allegedly took to do
the shooting!

28 See Attachment “A” and “A-8”, the not-to-scale diagram of the neighborhood.
The white Toyota Celica was parked south of 87" Place on Central Avenue. By
walking toward the car from 87" Place, an individual would have approached the
white Toyota Celica from the rear.
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Within a minute or two, they heard 10 to 12 rapid gunshots coming from
the direction of Central Avenue [RT, 16:3566-3568]. Jelks testified that after
about two minutes he saw Appellant return to the Johnson house. His face was
sweating and he was breathing heavily [RT, 16:3568-3569, 3575]. Appellant
handed the gun to Johnson, and then took off his jacket and hat. Johnson handed
the gun to “Louie” who promptly left with it [RT, 16:3570-3571]. Once again, on
cross-examination, Jelks was confronted with what he told the police about the
gun. Jelks admitted he told the police that the gun had remained with "Evil."
Jelks acknowledged he never mentioned the name "Louie" to the police. [RT,
17:3725-3726]

Jelks claimed that Appellant then stated “he shot him”, or “I got him”, or
“he served them, in that sort of language.” [RT, 16:3572] And once again, on
cross-examination Jelks was confronted with what he told the police on December
6, 1994. Jelks admitted that when the police asked him if Appellant had said
anything about the shooting, he responded that "Fat Rat" said nothing upon
returning. [RT, 17:3723]

Later, but still during direct examination, the following exchange took
place between the prosecution and Jelks: |

DDA: Would this shooting [of Loggins and Beroit] have constituted
a mission?

FJ:  Yeah.

DDA: What’s a mission?

FJ:  When you - - when you go out and commit murder.”

DDA: Now, if Mr. Johnson ordered you to go on a mission, would
you do it?

FJ:  No.

DDA: What would happen if you didn’t go on it?

FJ.  Discipline.

DDA: What’s — in the form of what?

FJ:  Probably you’d get beat up, you know, beat
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on and jumped on. [RT, 16:3624, 3626, Emphasis added]*’

Jelks’ testimony on direct examination continued. He related that another
car then stopped in front of the Johnson house. The driver was “Angie.” Johnson
spoke briefly with the driver, Appellant then entered the car, and they drove away
traveling west and away from Central Avenue [RT, 16:3572-4]. Jelks was again
confronted with what he told the police previously. He admitted that when the
police asked him where "Fat Rat" went after the shooting, he told the police, "Shit,
I don't know. He left. I guess he probably left with 'Evil' and them." [RT,
16:3651, 3724-3725] All parties stipulated that Jelks also never mentioned the
name “Angie” when he spoke to the police. [RT, 24:5049]

Jelks stated he then walked back to his mother’s house [RT, 16:3576].
Shortly thereafter, he left the area with his uncle, but on their way they drove
slowly by the murder scene to look at the carnage. Jelks’ uncle asked several
questions of Jelks, but Jelks claimed he did not tell his uncle what he had seen and
heard. [RT, 16:3578-3579]

When the prosecution asked Jelks what Appellant had worn on the day of
the shootings, Jelks said Appellant was wearing the clothes that he normally wore
every day: khakis, t-shirt and a black Ben Davis like jacket made of windbreaker
material, a quarter length jacket. He was also wearing glasses, just as he was
wearing in court. [RT, 16:3558] Later, on direct examination, Jelks added that
Appellant was wearing a black baseball type cap. Jelks could not recall, however,
if Appellant had an earring [RT, 16:3569]. On cross-examination, however, Jelks
admitted that when he spoke to the police, his response to their question regarding

the shooter's clothing was, "Shit, I don't know. Khakis all the time." [RT,

2 This is one of several examples in which the prosecution, because of the trial
court’s ruling regarding the scope of cross-examination, was allowed to present
Jelks to the jury in a totally false light, and to ingratiate Jelks with the jury. See
Appellant’s Argument IV, infra.
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17:3710] Jelks also admitted he never told the police that "Fat Rat" had worn a
jacket or hat. [RT, 17:3710-3712]

Jelks claimed that “probably the next day” he spoke to Appellant about the
shootings. Appellant allegedly told him that he “walked up and the guys never
saw him”; that he “knelt kind of, like stooped down, and started firing at them”;
that he “was hitting them and how their bodies was [sic] reacting”; that “like shit
was popping off of them”; that he shot the passenger first and then the driver; and
that he never hit the car when he shot. [RT, 16:3580-2, 3622-3]

Jelks admitted he never spoke to the police about this case until they
interrogated him on December 6, 1994,*° more than three (3) years after the
shootings occurred. This was true, even though he had had numerous contacts

with the police, including arrests, during those years. [RT, 16:3646, 17:3729]
WITNESS MARCELLUS JAMES:

In August 1991, witness Marcellus James lived on g8t Place, just west of

Central Avenue. This street (88™ Place) was the next street south of 88" Street
and ran parallel to 88™ Streer. The “89 Family Bloods” gang existed in his
neighborhood, but James stated he was not a member of the gang.’' [RT, 18:4040-
4041, 4046]

James related that at that time he knew an individual named “Fat Rat” who
was a member of the “89 Family Bloods” gang. [RT, 18:4041, 4045] He did not
know “Fat Rat’s” true name, but he identified Appellant in court as being the “Fat
Rat” that he knew. [RT, 18:4042-4043, 4163] James indicated he previously
identified a photo of Appellant pursuant to a photo line-up conducted by Detective
McCartin on September 21, 1994. [RT, 18:4160-4163]

0 All parties stipulated this was the date of Jelks’ interrogation by the police. [RT,
17:3712]

! The prosecution’s gang expert, Christopher Barling, contradicted James. It was
Det. Barling’s expert opinion that James claimed membership in “89 Family
Bloods.” [RT, 19:4321-4322]
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James testified he recalled the shooting of two men in front of the car wash
on Central Avenue in 1991. [RT, 18:4041] At some point in time after the
shootings, James said he had asked “Fat Rat” who shot them. “Fat Rat” responded
that he (“Fat Rat”) had done the shooting. The prosecutor then asked James:

DDA: Did he tell you why he shot them?

MJ: I guess they was from the wrong ‘hood. [RT, 18:4043]

Appellant’s counsel vigorously objected. James immediately changed his
answer:

ORR: No, no, no. [ move that be stricken, “I guess.”

MJ: They were from the wrong neighborhood.

ORR: Unless that’s the actual statement this witness remembers,
your honor, ask that it be stricken.

CRT: The first answer will be stricken. In terms of the second, is
that what he told you, or is that what you are just coming up
with on your own?

MIJ: That’s what he told me.

CRT: The answer will stand. Next question.

DDA: By “the wrong neighborhood”, would that include “89 East
Coast Crips™?

MIJ:  Sure. [RT, 18:4043-4]

James testified that although he could not recall exactly when he had this
conversation with Appellant, it was sometime during 1991. [RT, 18:4073] He
related that he was out on 88" Place when he met Appellant on the sidewalk. An
individual named “Silent” (also known as Earl Ray Johnson, co-defendant
Johnson’s brother [RT, 18:4074, 4081]) was also present when James and
Appellant spoke. [RT, 18:4073] He explained that he simply asked Appellant if
he had done the shootings, and Appellant responded to him. [RT, 18:4078]

On cross-examination, James was impeached with his prior inconsistent
statements to the police wherein he admitted that he told the police, “Well, I didn’t
actually hear it from him [Appellant].”[RT, 18:4069-4070, 4192] James
acknowledged he also told the police, “Somebody said, I forget who it was, said
‘Fat Rat’ did it. ‘Fat Rat’ or ‘Matt.”” [RT, 18:4070-4071, 4194] Further, James

32



admitted he told the police that no one actually admitted to him (James) that they
had committed a crime. Rather, James admitted he told the police that he had
been somewhere in the neighborhood, and he had Aeard that “Fat Rat” had done
the shooting [RT, 18:4071-4072], and that “nobody ever really said anything to
[me].” [RT, 18:4080]

On re-direct, James contradicted his testimony on cross-examination and
stated that "Fat Rat" said "he walked up to them and shot them." [RT, 18:4083]
Immediately thereafter, he responded to the prosecutor's question by reaffirming
what he admitted to the defense on cross-examination; that Appellant never told
him that he killed Loggins and Beroit. [RT, 18:4084-4085] James further muddied
the water by testifying that he had heard various rumors that "Fat Rat" had been
the shooter. [RT, 18:4082-4084]

WITNESS DONNIE RAY ADAMS:
The Fletcher/Bruton Evid. Code, § 40S Hearing:

Prior to witness Adams testifying, the court and counsel had a rather

extensive discussion regarding a Bruton® issue that would arise during Adams’
testimony. [RT 19:4222-30, 4373-94] Co-defendant Johnson had allegedly told
Adams that had he sent “Fat Rat” down to do a mission, that he had given “Fat
Rat” the gun for the mission, and that the victims of the mission for which “Fat
Rat” had been sent were two “89 East Coast Crips.” [RT, 19:4374] The court
concluded the alleged statement by Johnson could be adequately redacted to
eliminate any prejudice to Appellant and overruled Appellant's timely and specific
objection. [RT, 19:4222-4230]

The testimony of Donnie Ray Adams:

Adams testified that in 1991, he lived in Los Angeles. He was a member of
the “89 Family Bloods” gang, and had been a member since about 1980. [RT,
19:4408] He identified co-defendant Johnson in court, got to know him as a

32 US v Bruton (1968 ) 391 U.S. 123. See also, People v Aranda (1965) 63 Cal.2d
518.
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fellow gang member in 1984, knew where he lived, and knew his moniker was
“Evil.” If someone wanted to find any of the gang’s members, Adams related one
would go to Johnson’s house, or at least 88" Street where the Johnson house was
located, because it was common for the gang members to hang out at that location.
[RT, 19:4409-4411]

Adams stated he recalled the shootings at the car wash in 1991. At the
time, the “East Coast Crips” were archenemies of his “89 Family Bloods” gang.
He stated he was not in the immediate area at the time of the shootings, but he
heard about the shootings within a very short period of time. [RT, 19:4412] Since
the shootings occurred in his neighborhood, he went there. He saw the police tape
at the crime scene, parked his car, and walked to the Johnson house. There, he
saw co-defendant Johnson standing in front of his house. [RT, 19:4412] Adams
approached Johnson and asked him what had happened. [RT, 19:4414]

DDA: Did Mr. Johnson tell you what happened?

DRA™: Yeah. He said someone got shot up there off Central.

DDA Did you ask Mr. Johnson who it was that got shot?

DRA: Yes.

DDA: And what did Mr. Johnson tell you about who it was that
got shot?

DRA: Some guy named “BaaBaa”, and someone else.

DDA: Now, did Mr. Johnson tell you that “BaaBaa” got shot?

DRA: That’s who he thought it was, I guess.”*

DDA: Now when you talked to Mr. Johnson both times, did Mr.
Johnson both times tell you that the killing involved a
mission?

DRA: Yes.

DDA: Did Mr. Johnson tell you that he had given — he had provided
a gun and a ski mask?

DRA: Yes. [RT, 19:4414 (Emphasis added)]

3 “DRA?” is Donnie Ray Adams.

3 On cross-examination, Adams looked at the FBI report that contained his
statement, then admitted there was nothing in that report regarding Johnsopn
referring to a “BaaBaa.” [RT, 19:4434]
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On cross-examination, counsel for co-defendant Johnson sought to impeach
Adams with prior statements made by Adams to FBI agents that were inconsistent
with his testimony, as well as to show the details of Johnson's alleged statement
were contradicted by the testimony of other witnesses. These questions, combined
with Adams' answers, "facially incriminated" Appellant:

RJ*: Did you tell the agents that Mr. Johnson told you that the
person who did the killing wore a ski mask?

DRA: Yes.

RL: Did you tell the agents that Mr. Johnson told you that the
person who did the shooting went and got his own gun?

DRA No. Ididn’t say whose gun he got. [RT, 19:4433]

RL: Did you tell the officers that interviewed you that what Mr.
Johnson had told you was that he had sent the shooter to go
get a gun and then go do the shooting?

DRA: Yes. [RT, 19:4434 (Emphasis added)]

On re-direct examination the prosecutor attempted to rehabilitate Adams'
credibility and further incriminate Johnson. In so doing, the prosecutor asked a
leading question of Adams that, combined with Adams' answers, "facially
incriminated" Appellant:

DDA: Did you tell the agents back in February that Evil told you
that he had given the shooter a gun and a ski mask for his
mission?

DRA: Yes. [RT, 19:4438-4439; Emphasis added]

Adams further testified that Johnson told him, “That’s two crabs gone.”
Adams explained that a “crab” was a derogatory name that a “Blood” would use
when referring to a “Crip,” and that Johnson was referring to the two shooting
victims when he made that statement. [RT, 19:4415-4416] Adams said he could
not recall anyone else being present when Johnson allegedly made these

admissions. [RT, 19:4432]

3% “RL” is Richard Lasting, trial counsel for Mr. Johnson.
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Adams also testified that in 1991 he knew an “89 Family Bloods™” gang
member named “Fat Rat.” He identified Appellant in court as being “Fat Rat.”
[RT, 19:4418] Adams stated that in 1991 Johnson had more gang “respect” than
Appellant; that is, Johnson’s gang “respect level” was greater than Appellant's.
[RT, 19:4419-4420]

Adams admitted that when he initially spoke with law enforcement about
these shootings, he was in custody. In January 1996 he had been arrested in
Inglewood, California and transported to Shreveport, Louisiana on a federal
warrant. A federal grand jury in Louisiana had previously indicted Adams. Since
his arrest, Adams related that he had pled guilty to a dope conspiracy, in that he
had been “knowingly and intentionally engaging in a continuing criminal
enterprise.” His potential minimum sentence was 20 years in federal prison and
the maximum sentence was life. He had not yet been sentenced, however. [RT,
19:4422] Adams stated he was 31 years old at that time. [RT, 19:4418, 4420-2]
Adams admitted that he was “attempting to work some kind of deal to lessen [his]
sentence”; and he was “hoping that by this testimony [he was] giving here in this
court that [he] can somehow reduce the punishment that [he] personally face[s].”
[RT, 19:4422-4423]

Adams acknowledged that he never said anything about his knowledge of
these 1991 murders until after he had been arrested. He also admitted that when
he was interviewed at the time of his arrest in 1996, he declined to say anything
about Johnson’s admissions. [RT, 19:4424] It was only after Adams had pled
guilty and was facing a life sentence in federal prison that he had “decided” to
provide this information to law enforcement. He confirmed that he was doing so in
his effort to try to lessen his punishment in his pending case. [RT, 19:4425]

At the conclusion of Adams’ testimony, the court gave the jury a “limiting
instruction” that they were to consider Johnson’s statements only as to co-
defendant Johnson. However, the jury could consider any other testimony of

Adams as against both Appellant and Johnson. [RT, 19:4440-4442]
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THE PROSECUTION’S EXPERT WITNESS ON GANGS:

The prosecution presented gang evidence through gang expert Detective
Christopher Barling®®) He testified that in 1991, a street gang existed in Los
Angeles known as the “89 Family Bloods.” It consisted of approximately 50 to 60
members. [RT, 19:4361] Its territory, or the “turf” it controlled, extended from
Central Avenue westward to McKinley, and from Manchester on the north to 92™
Street on the south. [RT, 16:3517-9; 19:4292-3] He rendered his opinion that
Appellant claimed to be a member of “89 Family Bloods”, as did co-defendant
Johnson. He testified that Appellant’s gang moniker was “Fat Rat”, and co-
defendant Johnson’s gang moniker was “Big Evil.” [RT, 19:4299-4301]

During this same time period, a rival Crips gang that was hostile to the “89
Family Bloods” gang claimed territory directly to the east of Central Avenue.
This gang was known as the “89 East Coast Crips.” [RT, 19:4290, 4338; 22:4875]
Although victim Loggins resided to the east of Central Avenue, he did not reside
within the “89 East Coast Crips” territory.”” Also to the east of Central Avenue,
but to the north of the East Coast Crips neighborhood, was the territory of another
Crips gang, the “Kitchen Crips.””® [RT, 19:4290, 4338] The “89 East Coast

3 Barling had been with Los Angeles Police Department for 10 years. From
January 1989 to July 1993 he was assigned to LAPD’s gang unit. One of the
numerous gangs he was assigned to monitor and investigate was the “89 Family
Bloods.” gang. The prosecution conceded that Barling would not be considered a
gang expert “in a generic sense”, but he had gained specific knowledge and
experience with the “89 Family Bloods” gang. [RT, 19:4266, 4288-9]

37 All parties stipulated that victim Loggins lived at 1151 East 88™ Street, which
was on the same street that co-defendant Johnson’s house was located, but on the
east side of Central Avenue. [RT, 17:3817] Det. Barling testified that this address
was not within the territory claimed by the “East Coast Crips” gang. [RT,
21:4796]

% In the original diagram introduced into evidence as People’s Exhibit #7, the
words “Kitchen Crips” is written in black ink on the diagram, accompanied by an
arrow pointing to that gang’s territory.
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Crips” and the “Kitchen Crips” were arch-enemies of Appellant’s “89 Family
Bloods” gang. [RT, 19:4339]

Barling explained that the “89 East Coast Crips” gang, like other Crips
gangs in Los Angeles, normally wore the color blue for identification purposes,
and to set themselves apart from various “Bloods™ gangs that had chosen the color
red as their “color.” [RT, 19:4295, 4366; 23:4944]

Detective Barling explained that “respect” is the most important thing to a
gang member. It is the basis for their authority within the gang, as well as the
influence they exert over others in that gang. [RT, 19:4296] A gang member
receives “respect” in different ways, such as who brought him into the gang,
whether he makes a lot of money for the gang, or whether he commits acts of
violence for the gang. [RT, 19:4296] Gang members participate in gang activities
such as “drive-by shootings, walk-up shootings, [and] homicides” to gain respect.
When someone with a lot of respect asks another gang member to “go on a
mission”, the other gang member will agree to “go on the mission” as a show of
loyalty and respect for the person asking. A “mission” is being told to do
something for the gang. It is “taking care of business” for the gang. [RT, 19:4298-
4299]

Detective Barling related that Appellant had “rejoined” the gang during the
summer of 1991 after being gone. According to Barling, the consequence of being
gone was that the individual coming back usually had to “do something to show
that you are still part of the neighborhood and still down for the hood and you are
willing to do stuff for that gang.” This would include “doing missions to show
your loyalty.” [RT, 19:4302-4303]

Det. Barling testified that gangs also have varying levels of “respect”
between one gang and another, “like the 89 Family were known for committing
homicides, for doing shootings.” [RT, 19:4297]

Det. Barling was allowed to testify, over defense objection, that people who

lived in the gang territory were afraid of the gang and the shootings that occurred
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in the neighborhood. They were not normally co-operative with the police
because of their fear of retaliation if they simply spoke to the police. Barling
testified that fear of retribution by 89 Family gang members was a “legitimate” or
real fear. The basis of this fear was retaliation by the gang members and not fear
of the police. Even if a gang member were in custody, the fear did not end. The
gang member could contact his fellow gang members and order things to be done.
This would be called “going on a mission” for the gang. [RT, 19:4312-4313]

Barling related, over objection, that 89 Family gang members viewed
people who spoke to the police about fellow gang members with disdain, and that
members of the 89 Family gang would engage in various activities to keep people
from talking to the police. The 89 Family gang members considered people who
spoke to the police as “snitches”, regardless of whether they were gang members
or residents of the community. 89 Family gang members would “rather see them
[snitches] dead than have somebody testify against them.” [RT, 19:4317] It was
Barling’s opinion, therefore, that the fear people had of gang retaliation was a
“legitimate™ fear. Specifically as to the 89 Family gang members, Barling was
allowed to testify that if a witness who provided information to the police
involving an 89 Family gang member expressed fear of retaliation, their fear
would be a “legitimate” fear. [RT, 19:4313-4]

EVIDENCE THAT WAS ADMITTED ONLY AGAINST CO-DEFENDANT
JOHNSON, BUT NONETHELESS WAS HEARD BY THE JURY
THAT DETERMINED APPELLANT’S GUILT:

Prior testimony of co-defendant Johnson:

On May 20, 1992 (9% months after the Loggins/Beroit murders, and 2'2

years before charges were filed), co-defendant Johnson testified as a defense

witness in a jury trial in which three “crip” gang members were being
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prosecuted.”® The prosecutor was allowed to read to the jury a portion of
Johnson’s testimony at that earlier trial.
On that occasion Johnson testified that he was a “blood” gang member and

that he and other “bloods™ hated “crips”. He related that during the Los Angeles

riots, a “crip” had shot a “blood” in the head. People in the neighborhood had
discussed a possible truce, but Johnson had made it clear that there would be no
truce because one of his “homeboys” had been shot. He testified that gangs
retaliate against other gangs. [RT, 19:4447-4456]

Co-defendant Johnson’s statements to Detective McCartin:

Detective McCartin testified that in June of 1994 he and two other
detectives spoke with Johnson about the murder of 89 Family Bloods gang
member Albert Sutton, a case they were investigating. During the discussion
Johnson related that Sutton should not have brought any “crips” into the “hood”.
The police asked Johnson if he was aware that one of the “crips” Sutton brought
into the neighborhood was Sutton’s brother? Johnson responded, “It doesn’t
matter. You don’t bring ‘crips’ into the ‘hood.” Johnson further stated that Sutton
had to be disciplined. Detective McCartin commented that Johnson seemed
nonchalant when he said this. [RT 18:4173-4178]

Recordings of telephone conversations between co-defendant Johnson and
others:

The prosecution presented evidence of four edited recordings of telephone
conversations between co-defendant Johnson and others during the months of
August and September 1995. This was after Johnson had been indicted and while
he was awaiting this trial to begin. They were seized pursuant to a wiretap of
telephone calls made from the Los Angeles County jail.

In the first telephone call, Johnson could be heard telling Bill Connor, the

brother of Carl Connor, that he [Johnson] suspected that Carl Connor was one of

% The case was People v. Glass, Mills and Carroll, Los Angeles Superior Court
case #BA019941. [CT, 4:676-717]
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the individuals who had snitched him off before the grand jury. Johnson could be
overheard telling Bill Connor to “school” his brother Carl Connor, to give him a
“crash course.” Johnson directed Bill Connor to tell his brother that even if Carl
Connor had talked to the police or had testified, things could still be “worked out.”
Finally, Johnson told Bill Connor that he had to go to trial in this case; he had no
choice because he had been offered the “death penalty plus life.” Johnson could
then be overheard at the conclusion of this conversation making a not-so-veiled
threat that Bill Connor should tell his brother Carl Connor that, from Johnson’s
point of view, he (Johnson) really had nothing to lose. The inference was that if
Carl Connor knew what was good for him, he would not testify against Johnson at
the trial. [RT, 21:4779; People’s Exhibits #38 (edited tape recording) and #38A
(transcript of #38), located at CT Supp IV, 2:383-96]

In the second telephonic conversation, Johnson could be overheard
speaking with a visitor at the jail. It pertained to Johnson’s belief that Carl Connor
was one of the witnesses who had testified before the grand jury. Johnson also
mentioned that Connor was the person responsible for providing the information
that allowed the police to arrest Reco Wilson in the Nece Jones murder. *° [RT,
21:4780; People’s Exhibits #39 (edited tape recording) and #39A (transcript of
#39) located at CT Supp IV, 2:397-399]

In the third telephonic conversation, Bill Connor (the brother of Carl
Connor) and Johnson can again be overheard discussing whether Carl Connor had
testified against Johnson at the grand jury hearing. [RT, 21:4784; People’s
Exhibits #40 (edited tape recording) and #40A (transcript of #40) located at CT
Supp 1V, 2:400-404.]

* Reco Wilson, a member of Johnson's gang, was arrested, prosecuted and
convicted of the murder of Nece Jones. Jones was a witness to another murder for
which Johnson’s homeboy Charles LaFayette was alleged to have committed.
Det. Sanchez testified that Connor had initially contacted her regarding his
knowledge of Nece Jones' murder. Connor subsequently received $25,000 for his
assistance in that case.
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In the fourth telephonic conversation, Johnson was overheard talking to an
individual about whether Bill Connor had “run into” his brother yet, the inference
being that Johnson was trying to dissuade Carl Connor from testifying against
him. [RT, 21:4785-4786]

Co-defendant Johnson’s hand written note:

The prosecutor read to the jury a portion of a hand-written note that had
been found on co-defendant Johnson’s person on October 25, 1995 when he was
in-custody at the Los Angeles County jail. The prosecutorial inference to be
drawn from this letter was that Johnson was telling the intended recipient of the
letter to relate to an individual who was in disfavor with him (Johnson) that he
(Johnson) had the means to kill him at any time if he wanted to do so, but had
chosen not to. .”[RT, 21:4803-5; People’s Exhibit #44]

The prosecution thereafter rested its case-in-chief. [RT, 21:4805]

THE DEFENSE CASE-IN-CHIEF

WITNESS JEFFREY CHILDER

Witness James Childer, the general manager of Don Kott Ford testified, as
indicated previously, to impeach the credibility of Connor by introducing
Connor’s time card for the day of the murders to show Connor was at work that
day. [RT, 22:4854-4859]

WITNESSES JAMES GALIPEAU

The defense called gang expert Jeffrey Gallipeau®!, a deputy probation

officer. [RT, 22:4868-4959] Galipeau testified specifically as to African-

American gangs in south central Los Angeles. [RT, 22:4869-70] After explaining

the historical origin of the Crips and Bloods gangs, he identified the various

“l The prosecution stipulated that Galipeau, called as a defense witness, was an
expert in gangs in south central Los Angeles. Galipeau had worked as a deputy
probation officer for 32 years, and at the time of his testimony, he worked for the
metropolitan specialized gang unit of the probation department in the south central
Los Angeles area. [RT, 22:4869-4870]
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locations that specific gangs claimed to occupy and control. [RT, 22:4872-3]
Galipeau explained that the “89 East Coast Crips” gang, like other Crips gangs in
Los Angeles, normally wore the color blue for identification purposes, and to set
themselves apart from various “Bloods” gangs that had chosen the color red as
their “color.” [RT, 19:4295, 4366; 23:4944]

Galipeau related that during the summer of 1991, however, the Crips gangs
had begun wearing black “Raiders” jackets or black “Kings” jackets. [RT,
23:4944-4945] At about the same time, Bloods gang members began wearing red
“49¢rs” jackets. [RT, 23:4945] According to Galipeau, if a person was observed
wearing a black Raiders jacket in a gang area in 1991, he would most likely have
been a Crip, but no inference could be drawn if the individual was simply wearing
a black windbreaker. [RT, 23:4956]*

Galipeau related that during the summer of 1991, a Crips gang that was
hostile to the “89 Family Bloods” gang claimed territory directly to the east of
Central Avenue. This gang was known as the “89 East Coast Crips.” [RT,
19:4290, 4338; 22:4875] The “89 East Coast Crips” and the “Kitchen Crips” were
arch enemies of Appellant’s “89 Family Bloods” gang. However, in 1991 the
“Kitchen Crips” and the “”’89 East Coast Crips” were also at war with one another.
According to Galipeau, in the summer of 1991 it would have been “just as likely”
that a “Kitchen Crip” would shoot an “89 East Coast Crip” as would a member of
Appellant’s “89 Family Blood” shoot an “East Coast Crip.” [RT, 19:4339;
23:4958]

WITNESS ALLENE JOHNSON ... CO-DEFENDANT/
JOHNSON’S MOTHER:

Co-defendant Johnson called his mother Allene Johnson to testify. She
related that on August 5, 1991 she drove home sometime in the afternoon. She

noticed an emergency vehicle with lights on at Central near 88™ Street, and a small

% Det. Barling was of the opinion that Bloods occasionally also wore Oakland
Raiders jackets. [RT, 24:5034-7]
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crowd was beginning to gather. She did not see any police cars nor police “crime
scene” tape, however. She went home to see if her sons were safe. She saw her
sons at her home. She did not see Appellant at her home, nor did she see Freddie
Jelks at her home. She was certain Jelks was not at her house when she arrived.
She also saw no weapons. She stated that from her house, one could not see the
white Toyota. [RT, 23:4961-73]

On cross-examination, Allene Johnson testified she did not recall her son
asking her to contact relatives or friends of "NaNa" (Marcellus James). She
denied that her son ever asked her to find out where “FM” (Freddie Jelks) was
located. [RT, 23:4976]

Appellant and co-defendant Johnson both rested their cases-in-chief,
respectively. [RT, 23:4982]

THE PROSECUTION’S REBUTTTAL CASE:

In the prosecution’s rebuttal case, the prosecution introduced the contents

of three (3) telephone conversations that occurred on September 2, S and 8, 1995,
wherein the jury could overhear Johnson (who was in custody at the time) and his
mother talking about efforts to “contact” Freddie Jelks. [RT, 24:5028 and People's
Exhibit #45A; RT, 24:5031-2 and People’s Exhibit #46A; RT, 24:5032 and
People’s Exhibit #47A]

In addition to impeaching the credibility of Johnson’s mother with these
contradictions and prior inconsistent statements, the prosecutor read from the
September 8, 1995 transcript of the recorded conversation. Therein, Johnson
ominously told his mother that he was going to have someone else “talk to” Jelks,
since she hadn’t yet told “Ray” (Johnson’s brother) to do it: [RT, 24:5031-2;
People’s Exhibit #46A]

Finally, the prosecution re-called Detective Barling to rebut testimony
given by deputy probation officer Gallipeau. Gallipeau had testified that in 1991
the Crips gangs -- including the nearby “Kitchen Crips” gang which at the time
was an enemy of the East Coast Crips gang [RT, 23:4946, 4958] -- had begun
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wearing black Oakland Raiders’ jackets in addition to blue clothing.® [RT,
23:4944-56] Gallipeau had also testified that Bloods gang members did not wear
Oakland Raiders jackets. [RT, 23:4952]

To rebut this testimony the prosecution re-called Det. Barling, who testified
that he had observed 89 Family Bloods, as well as other bloods gang members,
wearing Oakland Raiders jackets. [RT, 24:5033-5034] Det. Barling agreed with
Gallipeau, however, that black windbreaker jackets were worn by both Crips and
Bloods, and that one could not infer anything concerning gang affiliation if an
individual was wearing a black windbreaker. [RT, 23:4956; 24:5033-5034]

The prosecution then sought to introduce three photographs (People’s
Exhibits #47, 48 and 49) to corroborate Detective Barling’s testimony and to
contradict Gallipeau’s testimony. Over defense objection [RT, 24:5018-5023], the
court allowed Detective Barling to testify concerning the contents of the three
photographs. Each photo showed at least one member of the 89 Family Bloods
gang wearing a black windbreaker type jacket or a black shirt. Norne of the photos
depicted a member of the 89 Family Bloods gang wearing a black Oakland
Raiders jacket. However, one photo contained four (4) 89 Family Bloods gang
members posing in front of gang-graffiti covered walls and fencing, each dressed
in red and flashing various gang signs. Another photo displayed four (4) 89
Family Bloods gang members standing in their red colors, and two of the gang
members were brandishing firearms! [RT, 24:5051; People’s Exhibits #48 and
#49]

CLOSING ARGUMENTS AND JURY INSTRUCTIONS:

After all parties rested, the jury was instructed on the law. [RT,
25:5054-98] Thereafter, the prosecution made its closing argument [RT, 24:5101-

¥ This was significant defense evidence because prosecution witness Eulas Wright
had testified that the shooter was wearing a black Oakland Raiders jacket,
suggesting inferentially that the shooter was a Crip, not a Blood. Of course,
Appellant was a Blood.
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5143]. Counsel for Johnson argued his case [RT: 24:5145+], Mr. Orr on behalf of
Appellant argued his case [RT, 25:5190+], and the prosecutor rebutted. [RT,
25:5207-32] Jury deliberations then began. [RT, 25:5237]

JURY DELIBERATIONS:

During the 2nd day of deliberations (August 21, 1994), the jury sent out a
note to the court. They wanted to know when it was that Jelks had fought with
Johnson over the girl friend, was it before the Loggins/Beroit murders, and was it
a physical fight. They also wanted to know when Jelks had left the gang in
relation to the murders. [RT, 26:5245; CT, 4:829]

Another question posed by the jury on August 25, 1994 read: “Is there any
reward monies in any way associated with this case?” [RT, 26:5262; CT, 4:831]

On the 5™ day of jury deliberations, jurors 4 and 5 complained to the court
that juror #11 was not participating in jury deliberations. [RT, 26:5283+] The
court conducted a hearing, concluded that juror #11 was not deliberating, and over
defense objection, the court excused juror #11. [RT, 26:5452] An alternate juror
replaced juror #11. [RT, 26:5452; CT, 4:836-7]

The following day, the jury foreman wrote a note to the judge: “The jury is
unable to reach a unanimous verdict re Mr. Allen.” [CT, 4:840; RT, 26:5478] The
jury reported that they were deadlocked 10-2, and requested direction from the
court. [CT, 4:842; RT, 26:5482] Appellant moved for a mistrial. [RT, 26:5479]
After the court inquired further, it instructed the jury to continue deliberating until
they reached a verdict. [RT, 26:5488]

The jury thereafter asked that all of Freddie Jelks’ testimony be read back
to them. [CT, 4:842, 846]

The following day, the jury announced they had reached verdicts.
Appellant was convicted of both counts of murder, the three firearms enhancement
allegations, and the special circumstance of multiple murders. [CT, 4:916-930;

RT, 27:5514-23]
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ADMISSION OF “PRIOR MURDER” SPECIAL
CIRCUMSTANCE BY APPELLANT.

Subsequently, Appellant waived his right to a jury trial on the bifurcated
special circumstance allegation of “Prior Murder”, and admitted that this special
circumstance was true. The court found the special circumstance of “Prior

Murder” to be true, and advised the jury thereof. [CT, 5:933; RT, 27:5545-5565]

PENALTY PHASE STATEMENT OF FACTS
EVIDENCE IN AGGRAVATION AS TO APPELLANT:

WITNESS RODERICK LACY

Roderick Lacy testified that he and Chester White belonged to the Avalon
Gardens Crips gang in 1993 and that there was animosity between his gang and
the 89 Family Bloods gang at that time. White’s gang moniker was “Stupid.” [RT,
32:6395-6396]

During daylight hours on March 9, 1993 Lacy and White walked to the
C&D Market on 89™ Street and Avalon to purchase a couple of items. It was close
to where they lived. Neither individual had a weapon. [RT, 32:6396-6397] As
they walked north on Avalon, Lacy heard numerous gunshots coming from behind
them. Lacy stated that he was shot in the leg as he and White both began to run.
The bullet penetrated the rear of his lower right leg and exited through the front of
his leg. When he came to a safe place, he turned and saw White on the ground
bleeding. [RT, 32:6399-6400] Lacy saw 3 or 4 individuals in the area. Two of
them were heavy set. He observed one of the heavy set individuals stand over
White, shoot him, then run off. The weapon used by that individual appeared to
be a handgun. [RT, 32:6401-6402] Before he was taken to the hospital, Lacy
explained he was aware that White had been Kkilled. [RT, 32:6405-6406]

While at the hospital, the police told him that “Fat Rat” was the killer, and
they asked him if he knew “Fat Rat.” He responded that he did and he could pick
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“Fat Rat” out of a lineup. He stated, however, that he told the police he personally
did not know if “Fat Rat” was the shooter. Lacy stated that he and White had had
no problems with “Fat Rat” or any other “blood” that day, and he does not know
why someone would shoot at them. [RT, 32:6407, 6415, 6417-6418] Lacy
subsequently did select Appellant’s photo from among others. [RT, 32:6474-6476]

Detective Tizano testified, however, that Lacy told him that Appellant had
what appeared to be an Uzi type weapon, that he saw Appellant get to within 3-4
feet of the victim, that the victim fell, and that Appellant then stood over the
victim and fired additional rounds into the victim. [RT, 32:6479, 6490]

WITNESS EARL WOODS:
Earl Woods testified that in March 1993 he was living with his mother and

son near Avalon and 94" Street. At about 2:00 PM on the day of the shooting, he
was near the market with his son. Earlier, “Stupid” [i.e., victim Chester White]
had told Woods that he was going to the market. “Stupid” was with another
individual at the time. [RT, 32:6426-8]

As he and his son approached the market, he heard some shots being fired.
When he got to the market, he saw “Stupid” lying on the ground.

Woods “could not recall” what else he may have seen that day. He did
testify, however, that individuals he knew as “Fat Rat” and “Psycho” had
approached the market at about the same time that “Stupid” did. He claimed he
did not see any shooting, but that he did see 5 guys running away from the market,
then split and flee in different directions. He also saw “Stupid’s” friend limping as
he ran northbound up the street, and he saw “Stupid” run part way across the
street, then collapse. He also admitted he gave the police descriptions of 2 of the 5
individuals, but that the descriptions were lies. He related he saw no one with a
gun, but he admitted he told the police that he had seen Psycho with a gun and
“Fat Rat” with an Uzi. He also admitted that he selected “Fat Rat’s” photo from
other photos. [RT, 32:6429-6438]
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Woods related that he still lives in the neighborhood, and he has a son. He
did not want to testify because he would be known as a “snitch.” A “snitch” must
be placed in protective custody and Woods did not want to have that happen to
him. Also, Woods admitted a “snitch” also makes himself a “target” on the street.
[RT, 32:6438-6439]

Thereafter, the prosecution introduced various statements that Woods made
to the police. Woods had selected Appellant’s photo as the individual who had
had an Uzi type semi-automatic weapon. People’s Exhibits #74 and #75 are
Wood’s statements to the police, as well as the diagram he drew of the scene. [RT,
32:6477, 6480, 6483-5, 6490]

DETECTIVE TIZANO:

Detective Tizano testified that he was one of the Los Angeles Police

Department investigators assigned to investigate the March 9, 1993 shooting death
of Chester White that occurred at about 2:00 PM in the parking lot of a market
located on the southeast corner of 89™ Street and Avalon. [RT, 31:6287-6289] At
the crime scene he recovered 9 shell casings that were located one after another in
a northeasterly direction, as well as two spent bullets. The two bullets and 3 of the
casings were .40 caliber, while 6 casings were 9mm. [RT, 31:6289-6290] The 2
expended bullets were found under the head and in the neck of victim White. [RT,
31:6293-6297]* White’s body was on its back. Detective Tizano could see a
bullet wound to the left side of White’s face. [RT, 31:6294] The face wound had
stippling, indicating the bullet had been fired from within 18 inches of his face.
[RT, 31:6297]

Two weapons were subsequently found by police officers: a 9mm semi-
automatic hand pistol, which some people call an Uzi, and a .40 caliber
semiautomatic. [RT, 31:4294] Both weapons were found the same day as the

shooting in some ivy or bushes outside Appellant’s uncle’s house that was located

h Although Det. Tizano did not personally examine the bullets or casings, the
subsequent stipulation by all parties to the firearms analysis resolved this issue.
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a block from the crime scene, and both weapons were matched to the casings and
expended bullets that were recovered at the crime scene.® [RT, 31:6295, 6298-
6299]

Appellant entered into a stipulation that the expended shell casings
recovered at the crime scene were fired from either the 9mm hand pistol (Uzi) or
the .40 caliber semiautomatic handgun. Further, the “two coroner bullets” were
fired from the 9mm hand pistol (Uzi). [RT, 32:6559-6560] Appellant also
stipulated that Chester White had been shot five times, and that two of the bullets
had lodged in his body and had been recovered during the autopsy. One of the
bullets entered the victim’s left cheek and was recovered in the right side of his
neck. This entry wound had gunpowder stipulating that surrounded the entry
wound. [RT, 32:6561-6563]

EVIDENCE IN MITIGATION AS TO APPELLANT
WITNESS ROSALIND ALLEN:

Rosalind Allen testified that she is Appellant’s wife, that they were married
on August 17, 1997, just prior to the beginning of the trial. She related she met
Appellant about two years earlier while he was incarcerated. She said she loves
him, wants to communicate with him wherever he is, and has sympathy for him.

She told the jury she wants to continue her relationship with him and wants him to
live. [RT, 33:6621-6623]
WITNESS REBECCA ALLEN:

Rebecca Allen testified that she is Appellant’s mother. She explained that
in 1971 she was living with her mother and stepfather, and she was dating an
individual named Booker Cole. She became pregnant and gave birth on
September 2, 1971 to Appellant when she was only 17 years old. Cole was in the
service, however, and lived in San Diego. She returned to her mother’s home and

she and Appellant lived in a rear apartment. [RT, 33:6625-6631]

45Appellant’s counsel raised no objection to this portion of Tizano’s testimony
because of the subsequent stipulation that all parties entered into.
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Mrs. Allen explained that she began dating Arthur King and became
pregnant from this relationship also. In 1974 she gave birth to her 2" son, Derek.
Although she and King did not live together, she and he continued to date for
several years. Whenever King’s mother would invite her grandson Derek to her
house, she always included Appellant. Appellant was included in family get-
togethers. [RT, 33:6631-6632] Mrs. Allen related that her mother and stepfather
also helped take care of Appellant and were kind to him. [RT, 33:6634]

When Appellant was 4 or 5 years old, the family moved to an apartment in
a public housing tract named “Avalon Gardens.” Here, Appellant attended a
Catholic school in Compton through 2n grade called St. Albert’s school. Mrs.
Allen paid for her son’s tuition. [RT, 33:6637]

When Appellant was 5 or 6, she met and married Louis Jordan. The
marriage lasted only 4 months, however, because Jordan would strike her.
Because of this relationship, however, King told her not to send Appellant over to
their house anymore. [RT, 33:6638]

In 1978, Mrs. Allen’s mother unexpectedly died. Since her mother had
helped her raise her sons, Mrs. Allen explained that she could no longer afford to
keep Appellant in the Catholic school. He transferred to a public school and was
doing well in school at the time. At one point, she discovered his vision was
impaired. She was able to provide glasses for him, however. [RT, 33:6641-6647]

As Appellant matured, he grew larger and taller than most of the children
his age. He was called “Fat Boy” and “Big Boy.” The older boys would tease
him. By the 6" grade, he had a 16 inch neck and began shaving. [RT, 33:6648-
6649] At about this time, Mrs. Allen worked for the bus company. They needed a
larger apartment, so she moved her family. She realized later that she had moved
deeper into “Crip” territory. [RT, 33:665 1-6652]

When Appellant began junior high school, she had him attend Sutter Junior
High School because she thought he would get a better education there. However,

Appellant continued to be harassed and to encounter problems with other kids,
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partly because of his size. On one occasion he was playing with a curl of hair and
his teacher commented, “Quit playing with your hair, Baby Refrigerator.”
Appellant became very upset and the teacher sent him to the principal’s office. He
was humiliated. Later, the teacher apologized to Appellant in front of the entire
class. [RT, 33:6654-6656]

She tried to get him into a football program but he was too big for his age
group and too young for the bigger teams. She finally had to move him out of
Sutter Junior High School and tried to enroll him in a Catholic school. She could
not afford the tuition, however. [RT, 33:6656]

She said that Appellant continued to have problems. When he was about
13 or 14, however, co-defendant Johnson befriended him. In 1988 Appellant left
home and was in a “juvenile institution” until 1990. When he returned home, she
had rules to live by and Appellant had difficulty abiding by them. Hence,
Appellant was returned to the “custody” of others. When he returned again in June
of 1991 at age 18, she was living on 89™ Street. He lived with her, but he hung out
with members of the 89 Family Bloods gang. She would see him at Johnson’s
house. [RT, 33:6657-6658] She said that about 6 weeks later, two young men
were murdered. Two years later, Appellant was arrested for the murder of another
person near her home. He was sentenced to 30 years to life in prison. He had
been in prison since then. [RT, 33:6659-6660, 6666]

Mrs. Allen concluded her testimony by relating that Appellant had been a
good boy until he began hanging out with 89 Family Bloods gang members. He
spent time with his family and they all did things together. She related that
Appellant was a good cook, had a good sense of humor, and he loved his family.
There were a lot of good things he did, and that he is a good person. [RT, 33:6663-
6666]

WITNESS ROBERT DOUGLAS:
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Appellant’s counsel called Mr. Robert Douglas to testify as an expert
witness concerning gangs, gang psychology, and why Appellant did what he had
done. However, Douglas had a difficult time qualifying as an expert witness in
any of those areas.

By way of foundation, Douglas testified that he was the director of
Outpatient Services for the “Inglewood Behaviorable (sic.) Health Sciences” in
Inglewood, California. He was also a pastor. He claimed to have received his
B.S. degree in “Life Assessment” from the “Ministerial Training Institute.” He
further testified he received a “Master’s Degree” in “Christian Education” and he
also received a “doctorate” in “Biblical Counseling” at Inglewood, California in
1996. At the time of his testimony, he was a 1% year law student at Abraham
Lincoln University. From 1974 to 1996, he remained in the Inglewood area and
became involved with crips and bloods gang members from that area. [RT,
33:6686-6687] On cross-examination, he admitted that he “maybe” had
interviewed only one other member of Appellant’s gang, other than Appellant
himself, during his years of outreach. [RT, 33:6707] He further admitted that
Appellant’s 89 Family Bloods gang was a south-central Los Angeles bloods gang,
and not one of the Inglewood gangs that formed the basis of Douglas’ expert
opinion. [RT, 33:6706-6707] He interviewed of Appellant in preparation for
testifying at the penalty phase of the trial. He took notes of his interview on two
pieces of paper. The two pages of notes*® taken by Mr. Douglas were produced in
discovery. [CT Supp.lV, 2:313-314]

Mr. Douglas continued to explain his experience as it pertained to gangs
and gang psychology:

RD: We have a contract with the office of alcohol program. In
terms of we have an agenda of service items that we provide
to those constituents in the community. And some of the

% One of the “pages” appears to be the front of a preprinted envelope. Apparently,
Mr. Douglas forgot to bring any blank paper for note taking as he interviewed
Appellant!
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activities would include a personal outreach intervention, in
terms of crisis situations and reporting. And if an agency of
any type, department social services, children protective
services, law enforcement, probation, parole, would give us a
call to respond to an item, which is known as number 8
personal outreach and intervention, we will be dispatched to
any particular locale that fits our contract or confines. [RT,
33:6687-8]

Mr. Douglas further testified:

RD:

At sidebar and out of the presence of the jury, the prosecutor objected to
Mr. Douglas testifying about “didactic and gestalt intervention.” Judge Horan’s
comment as to Mr. Douglas’ expertise in that field revealed how totally
unimpressed the court was regarding Mr. Douglas. The court described Douglas'

attempts to validate his expertise by stating, “This is just gobbledegook.” [RT,

33:6693]

The court, however, ruled that Douglas would be allowed to testify as an
expert on the subject of gangs.

Appellant’s involvement, Douglas was asked what a “shotcaller” was in a gang

I do family assistance therapy and open recovery group
counseling and recovery treatment planning, and I sit in on a
majority of groups that are didactic as well as gestalt. [RT,
33:6692]

context. He responded to this question on several occasions:

RD:

A shotcaller would be a centralized figure that would lead the
activities of a particular gang or group that is exclusively
operating on their own. [RT, 33:6694]

A shotcaller would be a person that would be the leading
figure, or the commanding person within a particular group
that would have subjects or subordinates that would respond
to the dictates or the commands of whatever his thinking was
for that particular group. [RT, 33:6695]
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Well, the shotcaller is the individual that is the guy that is
given the autonomy in order to empower the other group
subordinates to do whatever the objective is. [RT, 33:6695]

'V\"c;,ll, a shotcaller has to be charismatic. He has have [sic.]
been very manipulative. He has to be a cut above the edge,
have more extreme behaviors and characteristics of maturity
than as opposed to subordinates, who would be more less
[sic.] subject to his commands or his influence. [RT, 33:6695]

Mr. Orr also asked Mr. Douglas what the term “serve” meant in gang
vernacular. Mr. Douglas responded that "to serve" had at least three (3)
definitions, not the least of which were "strawberries" who committed acts of
prostitution to "serve" the gang by raising money [RT, 33:6696-7]:

Eventually, Douglas was allowed to render the following “expert” opinions
regarding Appellant’s involvement in this case:

e Co-defendant Johnson was a “shotcaller” on the day of the shootings, per
the transcripts the witness had read. [RT, 33:6698-6699]

e Appellant was “under the domination of the gang from 1991 until he was
taken into custody in 1993." [RT, 33:6703]

e Being a member of an 89" Family Gang was a “dominating factor” in a
gang member’s life to the exclusion of any other dominating factor, and
Appellant was a member of “89th Street Family Blood.” [RT, 33:6704]

e Appellant obtained the Uzi from Johnson and went out and did a “serving.”
[RT, 33:6698]

On cross-examination by the prosecutor, Douglas claimed that Appellant
was being “cloned” as he grew up! His use of that term even brought a surprised
response from the court.

DDA: So, the fact that when he was an infant he might have lived in
crip territory, that wouldn’t impact his choices when he was
18 years old, necessarily, would it?

RD: Yes.

DDA: How?

RD: He’s being cloned.
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CRT: He’s being what?

RD: He’s being cloned. He’s being primed.

CRT: Cloned?

RD: Yeah. He’s being primed. Michael is being primed. He
doesn’t have anyone in terms of — see his — his residential
area has changed so much, it’s been nothing but a series of u-
turns in his life. [RT, 33:6713 (Emphasis added)]

On cross-examination, Douglas compared Appellant’s role in these
homicides to that of Luka Braza in The Godfather, as well as Tex Watson to
Charles Manson, even though the court had ruled the witness would not be
allowed to make these comparisons.

Q: You testified that Michael Allen was under the dominance of
the 89 Family Bloods from °91 to *93. Could you tell us the
basis of your opinion?

A: Okay. Without being facetious or funny, to synopsize it,
Michael Allen is like a Luka Braza in The Godfather, or Tex
Watson in Manson. [RT, 33:6709]

Thereafter, counsel for co-defendant Johnson moved for a mistrial,
claiming that Douglas’s comparing Appellant to Tex Watson meant he was
comparing Johnson to Charles Manson, and the court had specifically told Orr not

to develop that area. The court’s response to the motion for mistrial was

[13

illustrative of the impact Mr. Orr’s “expert witness” was having:

CRT: Your motion will be denied for the following reasons: The
court is of the firm and honest opinion after listening to the
testimony of the witness [Douglas] that it was meaningless
and will be rejected by the jury. It was without substance,
without foundation, without tremendous relevance, and it did
no more than restate — where it did make sense at all, it did no
more than restate what the jury has heard from other
witnesses. 1 was less than impressed. If you want to be
heard, if you have a different characterization, if you think
that the witness had some major impact on the jury, I’ll hear
your assessment. [RT, 33:6718]

On re-direct examination, Douglas revealed to the jury that Appellant had

been incarcerated prior to the double shootings [RT, 33:6714-6715], thereby
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reminding the jury of the testimony of Appellant’s mother that he had previously
served time in a “juvenile institution.” [RT, 33:6657-665 81"

EVIDENCE IN AGGRAVATION BUT ADMITTED ONLY
AGAINST CO-APPELLANT JOHNSON

The September 14, 1991 Tyrone Mosley Murder:

The prosecution introduced evidence that about five (5) weeks after the

Loggins/Beroit murders, Johnson, Freddie Jelks and “Jelly Rock™ drove into the
rival 97 East Coast Crips gang territory to do a drive-by gang-related shooting at a
large party that was being held in that neighborhood. As the car approached the
party, the driver slowed and blinked the car’s headlights, indicating they were
friends of those at the party. One of the partygoers approached the car, leaned
down to look in the window, and was shot and instantly killed. Johnson and his
homeboys fired additional shots and two other innocent party-goers were seriously
wounded. Johnson was later heard to be bragging about the shootings. [RT,
31:6227-6247 (Det. Johnson); 6264-6285 (Kim Coleman); 6304-6309, 6515-6540,
People’s Exhibit #84 and 84A at 6524 (Det. McCartin); 6313-6373, (Keith
Williams).]

The jury also listened to two tape-recorded telephone calls a) between
Johnson (at Ironwood State Prison) and Keith Williams, who was to be a witness
against Johnson in the Mosley murder, and b) between Johnson and an unknown
individual named “Sticks.” In the first recording, Johnson can be heard instructing
Williams to commit perjury when he testifies against Johnson before the grand
jury. [People’s Exhibit #80 (tape) and #80A (transcript of #80), located at CT
Supp IV, 2:448-465)] The prosecution thereafter played for the jury another tape-
recorded telephone call between Johnson (at Ironwood State Prison) and “Sticks.”

Johnson can be heard complaining that he had “schooled” Williams as to what to

7 Appellant is not raising an “Ineffective Assistance of Counsel” in his direct
appeal to this Court. That issue is more properly raised in a habeas corpus
proceeding.
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testify to before the grand jury, but Williams had “put it on thicker than what he
did before [Johnson] was [unintelligible] the state”; that Williams had testified
before the grand jury for four (4) hours; and that “Assassin” was supposed to be
handling some ‘“business” for Johnson; that is, “Assassin” was supposed to
telephone Williams and have a talk with him (Williams). [People’s Exhibit #82
(tape) and #82 A (transcript of #82), located at CT Supp IV, 2:469-474)]

The 1994 Solicitation to Murder Nece Jones:

The jury listened to two tape recordings of Johnson that were made while
Johnson was incarcerated at Ironwood State Prison, in which a) he could be heard
soliciting Reco Wilson, an 89 Family Bloods gang member, to murder Nece Jones
who was a witness in a murder trial involving Johnson’s homeboy, Charles
LaFayette. [RT, 30:5993-5994; People’s Exhibits #51 (tape) and #51A (transcript
of #51), located at CT SUPP 1V, 2:437-442], and b) Johnson confirmed to another
individual that he had spoken to Reco Wilson. [People’s Exhibits #81 (tape) and
#81A (transcript of #81), located at CT SUPP 1V, 2:466-468]

The prosecution produced additional evidence that three days later, Reco
Wilson was observed chasing and shooting at Nece Jones. When she fell to the
ground, Wilson walked up to her and shot her execution-style in the back of the
head at “contact” range. She was murdered because she was to testify against
Johnson’s homeboy, Charles LaFayette!

The 1994 Solicitation to Murder Detective Tom Matthew:

The jury listened to two tape recordings of telephone calls between Johnson
(who was incarcerated at Ironwood State Prison) and another individual. In the
first recorded call, Johnson can be overheard telling that individual that when he
gets out of prison, “I’m gonna be able to have a scope [i.e., a telephoto lens or
scope on a rifle] for old Matthews . . . and after, that motherfucker would be able
to kick back, you know what I am saying?” [RT, 30:5997-5998; People’s Exhibits
#52 (tape) and #52A (transcript of #52), located at CT SUPP 1V, 2:443] In the

second recorded call, Johnson is overheard talking about obtaining a “.30-.30”
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rifle so he can kill Det. Mathew. In rather chilling language, Johnson was
overheard saying: “I don’t want him to see me til its too late. (laughter) Yeah, he
be talking about ‘Why me?’ (laughter), ‘Why me?’, you know what I’'m saying?
[RT, 30:5999-6000; People’s Exhibits #53 (tape) and #53A (transcript of #53),
located at CT SUPP 1V, 2:444-447]

The 1995 Possession of a Deadly Weapon while in Jail:

Robert Mayberry testified that he was a jailer at the men’s central jail in
Los Angeles County. On Nov. 19, 1995 he and other sheriff’s deputies did a
random unannounced search of the cell in which Johnson was housed. They
located a shank, or what Mayberry referred to as a “jail mate-stabbing device.”
The weapon was about 4 to 4 2 inches long, % inch wide, with a sharpened point
at one end, and made of metal. It was found in Johnson’s pants that were located
in the cell. In the deputy’s opinion, the shank could cause death. A photograph of
it was taken, and the photo was introduced as People’s Exhibit #50. [RT, 29:5935-
5941]

JURY INSTRUCTIONS, CLOSING ARGUMENT, JURY DELIB-
ERATIONS, AND JURY VERDICTS:

After all parties rested, the court read to the jury the relevant instructions,
counsel argued and the jury retired to deliberate. After several days of
deliberation, the jury told the court it could not reach a unanimous verdict as to
Appellant. The trial court instructed the jury to continue deliberating. Thereafter,
the jury returned with verdicts of death as to both Special Circumstances filed
against Appellant.

GUILT PHASE ISSUES ON APPEAL:

ISSUES RELATING TO WITNESS CARL CONNOR
1.
The prosecutor committed prosecutorial misconduct that was material and

prejudicial when she knowingly presented the false testimony of Carl Connor.
As such, it violated Appellant’s Constitutional Rights to Due Process, to a
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Fair Trial, and to Fundamental Fairness, and it mandates that Appellant’s
convictions and judgment of death be reversed.

Page 64

II.

The prosecutor’s misconduct in knowingly and affirmatively presenting false
testimony to win a conviction and sentence of death violated Appellant’s due
process right to fundamental fairness because it was outrageous
governmental conduct that shocks the conscience of the court. The
prosecutor’s conduct was such that any retrial is prohibited under
California’s double jeopardy clause. As such, Appellant’s conviction should
be reversed and the case dismissed with prejudice because this is the only
effective way to deter this type of government conduct in the future.
Page 122

TIL.

The trial court erred when it allowed the prosecution to introduce irrelevant
evidence and inadmissible opinion evidence that improperly “bolstered” the

credibility of witness Carl Connor. The errors were prejudicial, and require
reversal of Appellant’s conviction.

Page 137
ISSUES RELATING TO WITNESS FREDDIE JELKS:

IV.

The trial court abused its discretion when it refused to allow Appellant to
confront, cross-examine and impeach Freddie Jelks regarding details of his
initial interrogation by the police, as well as the details of his pending murder
case. The trial court’s error denied Appellant his Fifth, Sixth and Fourteenth
Amendment rights to confront and cross-examine his accusers, as well as to
present a defense. The errors were prejudicial, and they require reversal of

- Appellant’s convictions and sentence of death.

Page 174
V.

The prosecutor committed prosecutorial misconduct when she failed to
disclose material evidence to the court upon the court’s specific request. The
prosecutor_thereafter failed to _correct the court’s misunderstanding of the
facts on five occasions. This misconduct was material, violated Appellant’s
Fourteenth Amendment Right to Due Process and a Fair Trial, and was
prejudicial, thereby requiring Appellant’s conviction and judgment of death
be overturned.

Page 229
VL

Appellant’s constitutional right to due process and to confront and cross-
examine his accusers was violated when the trial. court curtailed and limited
Appellant’s cross-examination of Freddie Jelks, Detective McCartin _and
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Detective Tapia, thereby making it impossible for Appellant to establish
Jelks’ testimony was false, involuntary, and the product of continuing police
coercion.

Page 248
VIIL
The trial court abused its discredtion when it refused to allow Appellant to

confront, cross-examined and impeach Detective McCartin regarding details

of his initial interrogation of Freddie Jelks, as well as details of Jelks’ pending
murder case. The trial court’s eror denied Appellant his Fifth, Sixth and

Fourteenth Amendment Rights to confront and cross-examine his accusers, as
well as to present a defense. The errors were prejudicial, and they require
reversal of Appellant’s convictions and sentence of death.

Page 293
VIII.

The trial court abused its discretion when it refused to allow Appellant to
confront, cross-examine and impeach Detective Sanchez regarding her
conduct and state of mind as she escorted Freddie Jelks to and from court
during the trial. The trial court’s error denied Appellant his Constitutional
Rights to Due Process and to a Fair Trial, the error was prejudicial, and it
requires reversal of Appellant’s conviction.

Page 319
IX.

The trial court erred when it allowed the prosecution to introduce irrelevant
evidence and inadmissible opinion evidence that improperly “bolstered” the
credibility of wiltness Freddie Jelks. The errors were prejudicial, and require
reversal of Appellant’s conviction and judgment of death.

Page 333
ISSUES RELATING TO WITNESS MARCELLUS JAMES:

X.

The trial court abused its discretion when it refused to allow Appellant to
confront, cross-examine and impeach Marcellus James regarding his initial
in-custody interview with the police on February 22, 1992. The trial court’s
error was an_abuse of discretion and the error denied Appellant his due
process right to confront and cross-examine his accusers under both the
United States and California constitutions. It was prejudicial to Appellant’s
right to a fair trial and it requires his convictions and his judgement of death
be reversed.

Page 356
ISSUES INVOLVING GANG EVIDENCE:

XI.

The trial court erred and abused_its discretion when it allowed the
prosecution to introduce extensive, inflammatory and highly prejudicial gang

61



evidence for the ostensible purpose of circumstantially proving the state of
mind of certain witnesses. The errors were prejudicial and require
Appellant’s convictions and judgment of death be reversed.

Page 378
XII.

The trial court erred when it allowed Detective Barling to render expert
testimony on specific gang-related subjects. The errors were prejudicial and
require Appellant’s convictions and judgment of death be reversed.

Page 427

XIII.

The trial court erred and abused its discrfetion when it allowed the

prosecution to introduce voluminous, unnecessary, and highly inflammatory

gang evidence. This error was prejudicial, and it requires Appellant’s
convictions and judgment of death be reversed.

Page 494
XIV.

The trial court erred when it allowed the prosecution to introduce irrelevant
and inadmissible opinion evidence by Detective Tiampo that numerous eye-
witnesses at the scene refused to talk to the police because of their fear of
retaliation by members of the 89 Family Bloods gang. The error was
prejudicial and requires Appellant’s convictions and sentence of death be
overturned.

Page 529
XV.

The trial court erred and abused its discretion during the prosecution’s
rebuttal case when it allowed the prosecution to introduce photographs of “89

Family Bloods” gang members who were 1) prominently clad in red gang
clothing, 2) standing amidst extensive gang grafitti, 3) ominously “throwing”
gang hand signs, and 4) conspicuously clutching deadly firearms.

Page 537

ISSUES INVOLVING SEVERANCE:
XVI.

Appellant was deprived of his due process right to confront and cross-
examine his accusers when the court allowed Donnie Ray Adams to testify
regarding an inadequately redacted statement made to Adams by the non-
testifying co-defendant Johnson that incriminated Appellant.

Page 557
XVII.

The trial court abused its discretion when it denied Appellant’s Motion to
Select Two Juries or Motion to Sever his Case from that of co-defendant
Johnson on the basis of prejudicial association and Aranda/Bruton grounds.
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Appellant was denied his constitutional right to due process and a fair trial
because he was jointly tried with co-defendant Johnson.

Page 586
ISSUES INVOLVING JURORS AND JURY INSTRUCTIONS:

XVIIL.

The trial court abused its discretion and prejudicially erred when it dismissed
Juror #11 who had doubts about the credibility of the prosecution’s case. The
error deprived Appellant of his right to a unanimous jury and requires his

convictions and sentence of death be reversed.

Page 620
XIX.

Two jurors who met privately during a recess in deliberations to discuss the
conduct of another juror committed prejudicial misconduct. The trial court’s
refusal to remove both jurors deprived Appellant of his constitutional right to
a fair and impartial jury. The error was prejudicial and requires his
convictions and sentence of death be overturned.

Page 650
XX.
The trial court gave the deadlocked jury a supplemental instruction that
placed “undue pressure” on the jury to teach a verdict and violated

Appellant’s due process right, as well as his constitutional right to a fair trial.
Page 656

PENALTY PHASE ISSUES ON APPEAL:

XXI.

The trial judge’s denial of Appellant’s motion for a separate penalty phase
trial was prejudicial error, requiring reversal of the judgment of death.
Page 673

XXII.
Appellant was denied his constitutional due process right to a fair trial in the
penalty phase when the prosecution was allowed to introduce a voluminous
amount of extremely prejudicial, frightening, and highly inflammatory gang
evidence during the penalty phase in violation of Evid. Code, §352.
Page 692

XXIII.
The Cumulative Effect of the Errors in This Case Require That the

Convictions and Death Sentence Be Reversed.

Page 706
XXIV.
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California’s death penalty statute, as interpreted by this Court and applied at
Appellant’s trial, violated the Due Process Clause of the 14® Amendment to
the United States Constitution.

Page 711

ARGUMENTS:
L

The prosecutor committed prosecutorial misconduct that was material and
prejudicial when she knowingly presented the false testimony of Carl Connor.
As such, it violated Appellant’s Constitutional Rights to Due Process, to a
Fair Trial, and to Fundamental Fairness, and it mandates that Appellant’s
convictions and judgment of death be reversed.

A. Introduction.

Carl Connor was one of three prosecution witnesses at trial who linked
Appellant to the murders of Loggins and Beroit. He was the only eye witness
presented by the prosecution who identified Appellant as being the actual shooter.

On August 5, 1991 victims Donald Loggins and Payton Beroit were shot to
death as they sat in Loggins white Toyota waiting for Beroit’s flashy black
Chevrolet to be washed. No arrests were made until indictments were returned on
December 16, 1994 that charged Appellant and Cleamon Johnson with the
murders.

However, police investigation during the 6 years between the murders and
the trial revealed three significant and uncontradicted facts:

o First, the shooter approached the victims’ car from behind so as not to be
seen. That is, the shooter walked southbound on the west side of Central
from the direction of 87" Place until he was adjacent to the right side of the
white Toyota.

e Second, the shooter stood immediately adjacent to the right passenger door
of the white Toyota and fired multiple shots from an Uzi through the open
passenger window into the car, the bullets penetrating into the right side of

the victims’ heads and bodies. Because of the trajectory of the bullets fired,
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it was apparent the shooter squatted down or bent over slightly when he
shot into the car.

e Third, the shooter fled northbound on Central Avenue immediately after
the shootings, then turned to his left on 87" Place. In effect, the shooter
retraced his steps and left in the same direction from which he approached.
From the various witnesses’ vantage points, the shooter approached from
their /eft and fled to their Jeft.

In late July or early August of 1994, and at a time when the Los Angeles
City Council was being asked to authorize rewards for information on certain
unsolved murders in the city, Carl Connor contacted the police and said he had
information on homicides that had been committed in that neighborhood.
Connor’s information was astounding! He claimed that he was an eye witness to
the shootings of Loggins and Beroit, and he also claimed he knew and could
identify the killer! Further, he provided information that potentially linked the
“shotcaller” of the infamous 89 Family Bloods gang to the murders

Appellant asserts, however, that to anyone who was familiar with the
investigation of the deaths of Loggins and Beroit, there were obvious, substantial,
and irreconcilable differences between Connor’s statement to the police (as well as
his subsequent grand jury testimony) and the remainder of the evidence. Portions
of his original statement to the police were obviously speculative, and other highly
significant details of the murders that he claimed to have witnessed were totally
inconsistent with, and contradicted by, the known facts. Further, the inconsistent
and contradictory details in his initial statement to the police, his subsequent grand
jury testimony, and finally his trial testimony were not the type of details that an
actual eye witness would have been mistaken or confused about. Unlike every
other witness who described the shootings to the police, Connor said the shooter
approached the victims from the south, or from Connor’s right. Connor further
insisted that the shooter departed in the same direction he had come; that is, the

shooter left in a southbound direction, or to Connor’s right. Finally, Connor
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testified that the shooter stood in front of the victim’s car when he shot, and that it
appeared to Connor as though the shooter was shooting into the driver’s side of
the car. Connor’s description of the shooting was, simply put, physically
impossible. The physical evidence at the scene, as well as the opinions of both
expert witnesses called by the prosecution, made it clear that Connor was wrong;
the shooter was not standing where Connor testified he was, nor was the shooter
standing anywhere close to where Connor insisted the shooter was standing when
he shot into the white Toyota..

Appellant asserts it would have been impossible for the prosecutor to not
have been aware of this contradictory information long before she called Connor
to testify. Yet, from the appellate record, it appears the prosecutor and police
never made any attempt to reconcile or clarify these inconsistencies. Appellant
contends that the prosecutor willingly presented and argued those portions of
Connor’s testimony that helped fortify her case against Appellant, and she quite
literally turned a blind eye to those aspects of Connor’s testimony that clearly
demonstrated he was not present at the murder scene and, hence, was lying when
he identified Appellant as the shooter.

Even if the prosecutor insisted she was not aware of the above information
prior to trial, she obviously was aware of all of this evidence at the conclusion of
the guilt phase of the trial. Yet, the prosecutor vouched for the credibility of
Connor during closing argument. She vigorously argued that Connor was truthful
when he testified to Appellant’s involvement. She simply omitted any reference to
those portions of Connor’s testimony that contradicted what she insisted to the
jury was the truth. She made no attempt to reconcile the inconsistencies in
Connor’s testimony versus what she argued was the truth.

Appellant asserts that the trial testimony was tainted to such an extent by
such prejudicial prosecutorial misconduct that certain of the rights guaranteed to
him under both the California and United States Constitutions were violated.

First, he was deprived of due process and a fundamentally fair trial in violation of
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the Fifth and the Fourteenth Amendments of the United States Constitution and
article I, sections 7 and 15 of the California Constitution. He was also deprived of
a reliable adjudication of guilt and penalty in violation of the Eighth and
Fourteenth Amendment to the United States Constitution. As the following
arguments will make clear, the prosecutorial misconduct involved the knowing
presentation of false testimony that was material to the guilt or innocence of

Appellant and, therefore, requires his conviction and sentence of death be

overturned.
B. The Applicable Law.
1. The Unique Role of the Prosecutor in the Criminal Justice
System.

The discussion of the issue of prosecutorial misconduct must begin with the
unique role of the prosecutor in the criminal justice system. Prosecutors are held

to an elevated standard of conduct. (People v. Hill (1998) 17 Cal.4th 800, 819.)

Earlier, this Court wrote:

The duty of the district attorney is not merely that of an advocate.
His duty is not to obtain convictions, but to fully and fairly present
to the court the evidence material to the charge upon which the
defendant stands trial, and it is the solemn duty of the trial judge to
see that the facts material to the charge are fairly presented.
[citations.] In the light of the great resources at the command of the
district attorney and our commitment that justice be done to the
individual, restraints are placed on him to assure that the power
committed to his care is used to further the administration of justice
in our courts and not to subvert our procedures in criminal trials
designed to ascertain the truth. (In re Ferguson (1971) 5 Cal.3d 525,
531)

This court added that...

... a trial is not a game. It’s ultimate goal is the ascertainment of
truth, and where furtherance of the adversary system comes in
conflict with the ultimate goal, the adversary system must give way
to reasonable restraints designed to further that goal. (In re Ferguson
(1971) 5 Cal.3d 525, 531)
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The United State Supreme Court stated in similar fashion:

For though the attorney for the sovereign must prosecute the accused
with earnestness and vigor, he must always be faithful to his client’s
overriding interest that “justice shall be done.” He is the “servant of
the law, the twofold aim of which is that guilt shall not escape or
innocence suffer.” [Citations.] (United States v. Agurs (1976) 427
U.S.97,110-111.)

The circuit court of appeals wrote in United States v. Kojayan (9th Cir.

1993) 8 F.3d 1315: "Prosecutors are subject to constraints and responsibilities that

don't apply to other lawyers." (Id. at p. 1323.) The prosecutor is both a public
servant and an advocate. (Berger v. United States (1935) 295 U.S. 78, 85-88.) In

this role as public servant, the prosecutor's "interest ... in a criminal prosecution is

not that he or she shall win a case, but that justice should be done." (/d. at p. 88.)

As the United States Court of Appeals for the Fifth Circuit observed in United
States v. Murrah (5th Cir. 1989) 888 F. 2d 24, 27:

The Supreme Court and the several federal appellate courts
have long recognized that the prosecutor has a distinctive role in
criminal prosecutions. As representative of the government the
prosecutor is compelled to seek justice, not convictions. Justice is
served only when convictions are sought and secured in a manner
consistent with the rules that have been crafted with great care over
the centuries. Those rules have not resulted from happenstance or
indifference but are the product of measured, reasoned thought... that
criminal convictions should be based upon guilt clearly proven in a
calm, reflective atmosphere, free of undue passion and prejudice.

(United States v. Murrah (5th Cir. 1989) 888 F. 2d 24, 27)

2.

The Prosecutor’s Presentation of False Testimony That Was
“Material” to Appellant’s Guilt or Innocence Is a Violation of

Appellant’s Fourteenth Amendment Due Process Right to
Fundamental Fairness and a Fair Trial.

Due process is denied when a prosecutor knowingly uses perjured

testimony to obtain a conviction. (Napue v. Illinois (1959) 360 U.S. 264, 269; In
re Imbler (1963) 60 Cal.2d 554, 560.) At the time these cases were written, it was

necessary for an accused to establish by a preponderance of the evidence a) that
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perjured testimony was elicited at his trial, b) that the prosecutor knew or should
have known of its falsity, and c) that the false testimony may have affected the
outcome of the trial. (In re Imbler (1963) 60 Cal.2d 554, 560; see also Penal Code,
§ 1473, subd. b [writ of habeas corpus available when substantially material false
evidence was presented at trial]; People v. Gordon (1973) 10 Cal.3d 460, 473, fn.7
[when alleged perjury appears from the record, same test applies on appeal as in
habeas corpus proceedings].)

Penal Code, § 1473, subd. (b)(1) provides that a writ of habeas corpus may
be prosecuted if “[f]alse evidence that is substantially material or probative on the
issue of guilt or punishment was introduced against a person at any hearing or trial
relating to his incarceration....” Hence, recent California court decisions no longer
require a showing that the false testimony was perjurious or that the prosecution
knew of its falsity. (/n re Hall (1981) 30 Cal.3d 408, 424; In re Wright (1978) 78
Cal.App.3d 788, 809, fn. 5.) This law should also apply to a defendant’s direct
appeal.

The Good Faith or Bad Faith of the Prosecutor Is Not Dispositive.

Prosecutorial misconduct need not be intentional in order to constitute reversible
error. (People v. Hill (1998 ) 17 Cal.4th 800, 823); People v. Bolton, (1979) 23 Cal.3d
208, 214.) According to the United States Supreme Court, "[t]he touchstone of
due process analysis in cases of alleged prosecutorial misconduct is the fairness of
the trial, not the culpability of the prosecutor." (Smith v. Phillips (1989) 455 U.S.
209, 219.) Therefore, a claim of prosecutorial misconduct is not defeated by a
showing of the prosecutor's subjective good faith. (People v. Price (1991) 1
Cal.4th 324, 447.)

The Meaning of “Material Evidence.” False evidence is “substantially

material or probative” (Penal Code, § 1473) “if there is a ‘reasonable probability’
that, had it not been introduced, the result would have been different. [Citation.]”
(In re Roberts (2003) 29 Cal.4™ 726, 742; People v. Coddington (2000) 23 Cal.4"
529, 589-590; In re Sassounian (1995) 9 Cal.4™ 535, 546.) This Court defined
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“reasonable probability” as “a chance great enough, under the totality of the
circumstances, to undermine our confidence in the outcome. [Citation] The
[appellant] is not required to show that the prosecution knew or should have
known that the testimony was false. [Citations]” (In re Roberts (2003) 29 Cal 4™
726, 742.)

This Court continued:

False evidence is that which is substantially material or
probative on the issue of guilt (Penal Code, § 1473, subd. (b)(1); it is
evidence so significant that “with reasonable probability it could
have affected the outcome....” (Citation) A reasonability probability
is “such as undermines the reviewing court’s confidence in the
outcome.” (Citation) The reasonable probability standard is an
objective one, measure in 