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Dear Mr. Ohlrich:

Pursuant to Rule 8.520, subdivision (d)(1), respondent respectfully requests leave to file
this letter brief, discussing the following cases that were decided by this Court after the filing of
the Respondent’s Brief on March 21, 2006.

Appellants contend that the trial court abused its discretion in dismissing Juror No. 11
during the guilt-phase deliberations. (See Allen AOB 620-650; Johnson AOB 29-73; RB 238-
268.) The court excused Juror No. 11 based on his comments: (a) “[W]hen the prosecution
rested, I knew she [the prosecutor] didn’t have a case’”; and (b) “I' know Hispanics, they never
cheat on timecards, so this witness [Connor] was at work, end of discussion.” (See RB 240, 244
248-249,251-253))

b

In People v. Lomax (2010) 49 Cal.4th 530, this Court thus summarized the standard of
review for juror-removal claims:

Although decisions to investigate juror misconduct and to
discharge a juror are matters within the trial court’s discretion
[citation], we have concluded “a somewhat stronger showing” than
is typical for abuse of discretion review must be made to support
such decisions on appeal. [Citation.] . .. [TThe basis for a juror’s
disqualification must appear on the record as a “demonstrable
reality.” This standard involves “a more comprehensive and less
deferential review” than simply determining whether any
substantial evidence in the record supports the trial court’s
decision. [Citation.] It must appear “that the court as trier of fact
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did rely on evidence that, in light of the entire record, supports its
conclusion that [disqualification] was established.” [Citation.]
However, in applying the demonstrable reality test, we do not
reweigh the evidence. [Citation.] The inquiry is whether “the trial
court’s conclusion is manifestly supported by evidence on which
the court actually relied.”

(/d. at pp. 589-590, citing, inter alia, People v. Wilson (2008) 44 Cal.4th 758, 821, and People v.
Barnwell (2007) 41 Cal.4th 1038, 1052-1053; italics in original.)

The Lomax court also noted that “trial courts are frequently confronted with conflicting
evidence on the question whether a deliberating juror has exhibited a disqualifying bias.
[Citation.] ... In such circumstances, the trial court must weigh the credibility of those
testifying and draw upon its own observations of the jurors . . . . We defer to factual
determinations based on these assessments.” (49 Cal.4th at p. 590.)

In People v. Wilson, supra, this Court concluded that the evidence did not show to a
demonstrable reality that the juror in question, Juror No. 5, had relied on facts not in evidence.
Rather, he “was merely relying on his life experiences to interpret the evidence presented.” (44
Cal.4th at pp. 825, 832.) Juror No. 5 “asserted he . . . found th[e] mitigating circumstances
predominated because, being African-American himself and having raised a son, he believed he
had some insight into the negative family dynamics and harsh circumstances in which defendant
was raised.” (/d. at p. 814.)

The Wilson court observed:

That the alleged problems with Juror No. 5 arose during
deliberations at the penalty phase rather than the guilt phase is
significant. Rather than the factfinding function undertaken by the
jury at the guilt phase, “the sentencing function [at the penalty
phase] is inherently moral and normative, not factual . . . . Given
the jury’s function at the penalty phase under our capital
sentencing scheme, for a juror to interpret evidence based on his or
her own life experiences is not misconduct. . . . A fine line exists
between using one’s background in analyzing the evidence, which
is appropriate, even inevitable, and injecting ‘an opinion explicitly
based on specialized information obtained from outside sources,’
which we have described as misconduct,”

(44 Cal.4th at p. 830, italics added.)

Here, in contrast, Juror No. 11°s misconduct in prejudging the case and relying on his
extraneous knowledge, “I know Hispanics . . . never cheat on timecards,” arose during
deliberations in the guilt phase, where the jury was undertaking its core factfinding function.
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Because the record established Juror No. 11°s disqualification to serve as a demonstrable reality,
appellants’ claim that the trial court abused its discretion in removing that juror must fail.

Respectfully submitted,
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