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IN THE SUPREME COURT FOR THLE STATLE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA,

- .f d t . -
Plaintiff and Respondent, (Riverside County

Superior

v Court No. CR-69302)

CRANDELL MCKINNON,

Defendant and Appellant.

APPELLANT’S REPLY BRIEF

INTRODUCTION

As discussed in the opening brief, Crandell McKinnon's trial defense
to the capital murder charge was one ol evidence fabrication and innocence.
Mr. McKinnon was convicted on shockingly weak evidence riddled with
centradictions and falsehoods 1n a trial repiete with errors going to the very
heart of the pivotal issues that determincd bis fate. His claim on appeal is
that the combination of fundamcntal trial errors and confabulating witnesses
deprived him of the [aimess essential to duc process, the reliability
demanded of death judgments, and resulted in the morally and
constitutionally intolerable result of an innocent man having been
condemned to death. As the United States Supreme Court has succinctly
stated *[t]he quintessential miscarnage of justice is the execution of a
person who is entirely innocent.” {(Schlup v. Delo (1993) 513 11.S. 298,

524, fn. omitted.) Avoiding execution of the innecent is of “paramount



importance” in American criminal law, (/4. at pp. 325-326; see also
Herrera v. Collins (1993) 306 U.5. 390, 419, conc. opn. of O’Connor, I,
[the execution of a tegally and factually innocent person would be a
constitutionally intolcrabic event]: id. at pp. 430-431, dis. opn. of
Blackmun, J.: {n re Clark (1993) 3 Cal.4th 730, 796-798.)

In the face of this claim of paramount importance, respondent
attempts to defend the judgment based not on an accurate account of the
[acts nor a reasoned discussion of the law. Instcad. and as demonstrated in
the arguments below, in urging this Court to affirm a judgment based upon
demonstrably false evidence and in the face of grave doubts that Mr.
McKinnon committed the critnes, respondent has affirmatively
misrepresented critical facts and disterted the holdings of this Court to
support the judgment and 1gnored equally critical evidence and holdings of
this Court which undermine the judgment.

For these reasons, and as more fully set forth in the arguments
below, the Court should view respondent’s points and authorities with a
jaundiced eve. A honest view of the [acts and a reasoned application of the

law te them demand reversal ol the judgment.
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ARGUMENT?
I

THE JUDGMENT MUST BE REVERSED BECAUSE
THE TRIAL COURT’S DENIAL OF MR. MCKINNON"S
MOTION TO SEVER THE MURDER COUNTS AND RELATED
FIREARM POSSESSION CHARGES VIOLATED STATE LAW
AND HIS RIGHTS TO DUE PROCESS AND RELIABLE
VERDICTS, AS GUARANTEED BY THE FIFTH, EIGHTH AND
FOURTEENTH AMENDMENTS

A.  Iotroduction

[n his opening brict, Mr. McKinnon argucd that the trial court
committcd prejudicial error in denying his motion to sever the two unrclated
murder charges, which had been consolidated solely in order for the
prosecution to trans form the matter into a capital case and allege a single
multiple murder speciai circumstance. (Appellant’s Opening Brief
[“AOB™ 45-127.) Even if the motion to sever were properly denied at the
time it was made, the effect of the consolidation was so prejudicial that it
denied Mr. McKinnon his state and federal constitutional rights to due
process and reliable jury determinations that he was guilty of a capital

offense. (AOB 93-127.) The judgement must be reversed. (AODB 95-127.)

' In this brief, Mr. McKinnon addresses specific contentions made
by respondent, that necessitate and answer in order 1o present the issucs
fully 1o this Court. He does not address every claim raised in the opening
brief, nor does he reply to every contention made by respondent with
regard to the claims he does discuss. Rather Mr. McKinnon focuses only
on the most salient points not already covered in the opening bricf. The
absence of a reply to any particular argument or allegation made by
respondent does not constitute a concession, abandonment, waiver of
forfeiture of the point by Mr. Mckinnon (see People v. Hill (1992} 3
Cal.4th 959, 995, [n. 3}, but rather reflects his view that the 1ssue has been
adequateiy presented and the positions of the parties fully joined.
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Respondent disagrees. (Respondent’s Brief [“RB”]} 24-41.)°
Respondent is wrong.

B. The Trial Court’s Relusal to Sever the Unrelated Murder
Counts was an Ahuse of Discretion

1. The Evidence Relating to the Two Murder Charges
Was Not Cross-Admissihle

In ruling on a motion 1o sever based on the potential prejudice from
consolidaiion, the trial court must consider several well-esiablished criteria,
including whether: “(1) evidence on the crimes to be jointly tried would not
be cross-admissible in scparate trials .. .." (People v. Sandoval (1992) 4
Cal.4th 155, 173; accord, People v. Gutierrez (2002) 28 Cal 4th 1083, 1120;
People v. Kraft (2000) 23 Cal.4th 978, 1030; People v. Bradford (1997) 15
Cal.ath 1229, 1315; People v. Marshall (1997) 15 Cal.4th |, 27-28.) “In
asscssing the cross-admissibility of evidence for severance purposcs, the
question 1s “whether evidence on each of the joined charges would have
been admissible, under Evidence Code section 1101, in separate trials on
the others.”” (People v. Bradford, supra, 15 Cal.4th at pp. 1315-1316,
quoting from People v. Baideras (1985) 41 Cal.3d 144, 171-172.) As Mr.
McKinnon discussed in the opening brief, the evidence supporting one
murder charge would not be admissible in a separate trial on the other
murder charge; hence, the lack of cross-admissibility created substantial

danger of undue prejudice in consolidating the charges and which weighed

* Respondent contends that “McKinnon concedes that the murder
counts against him wete properly joined under Penal Code section 954.”
(RB 32.) Notso. While Mr. McKinnon concedes that section 954°s
requirements for joinder were satisfied because the crimes were of the
“same class” (AOB 50-51), he vigorously disputes that they were “property
joined.” (AQB 45-95)



heavily in favor of severance. (AOB 55-57, citing, inter alia, People v.
Stitely (2005) 35 Cal.4th 514, 531 and People v. Smaliwood (1986) 42
Cal.3d 415, 425, 430.)

Respondent concedes that the trial court was correct in ruling that the
crimes were not sufficiently similar to render the evidence supporting them
relevant and cross-admissibie on the disputed issuc of identity under
Evidence Code section 1101 and People v. Ewoidr (1994} 7 Cal.4th 380,
4047 (RB 31-32 & fn. 17.) However, according to respondent, the trial
court did not rule that 2/ of the evidence supperting the charges was cross-
admissible. Nor did the court rule that the evidence was cross-admissible
under Evidence Code section 1101 at all. (RB 531-32 & fn. 17, 35-36.)

Instead, according to respondent, the court correctly ruled that only
jailhouse informant Harold Black’s testimony regarding both murders was
cross-admissible. {(RB 29, 32.) And, whilc Black’s testimony was not
cross-admissible under Evidence Code section 1101 and Ewoldt, supra, the
trial court correctly ruied that it was cross-admissible as “relevant” evidence
under Evidence Code section 210. (RB 32-33 & fn. 17, 35-36.) Both the
facts and the law negate respondent’s contentions.

a. The Trial Court’s Ruling and the Controlling
Legal Standards

First, respondent misrepresents the trial court’s ruling. The court did
not, as respondent ¢ontends, rule that ondy Harold Black’s testimony was
cross-admissible. (RB 29, 32} In its initial ruling regarding the cross-

admissibility of the evidence, the court observed that Black would be

* For ease of reference, Mr. McKinnon’s reference to People v.
Ewoldt, supra, incorporates the authorities cited and discussed in that case,
as well as its progeny.



testifying regarding both murders and therefore “that evidence [presuinably
Black’s testimony] is obviousiy cross-admissible to both charges.” (1 RT
111.) The court also initially ruled that “there is some eross-admissibility in
that the defendant had access 1o small handguns within a very relatively
brief pcriod of time . ... {1 RT 111))

However, the court later “clarified” its ruling. quite clearly
explaining that “the evidence of both murders would be admissible at
separate trials on” two issues presented by Black’s claims that Mr.
McKinnon admitted having commitied both murders: 1) whether Black was
telling the truth that McKinnon had admiticd to the Martin and Coder
murders; and 2) whether McKinnon was telling the truth when he made the
admissions. (2 RT 121-122, italics added.) The court explicitly ruled, “if
we had separatc trials the evidence of the other murder would be
admissible, [ believe as it bears upon the two issues that I just pointed out.”
(Z RT 122, italics added.) Thus, the court clearly ruled that a// of the
evidence (with the sole exception of the gang evidence) supporting one
murder charge would be admissible in 4 separate trial on the other murder
charge. And, indeed, the trial coun admitted all of the evidence relating to
both murders without limitation to a particular count.

Second, the distinction respondent draws between cross-admissibility
“under Evidence Code section 11017 and cross-admissibility under
Evidence Code section 210 is one without a difference. Respondent’s
contention that the evidence was not admissible “under Evidence Code
section 1 101™ but was adimissible under section 210 rests on the implicit
premise that the two statutes provide scparate and independent grounds for
the admissibility of evidence to which separate and independent rules apply.

But section 1101 does not codify grounds for admissibility of
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evidence at all. Instcad, subdivision {a) prohibits the admission of other
crimmes or acts of misconduct to prove bad character or criminal dispesition.
Subdivisions {(b) and {c} merely clarify what subdivisicn {a) docs not
neccssarily prohibit. Subdivision (b) provides that if the other crimes or act
of misconduct are “relevant [under Evidence Code section 210] to prove
some facl . . . orher than™ disposition, then subdivision (a} does not prohibit
their admission. Subdivision (¢) similarly provides that the statute does not
affect the admissibility of a witness’s other acls to support or attack his or
her credibility. In other words, subdivisions {b) and (c) do not cnumerate
what /s admissible; they simply clarify what is »not prohibited by subdivision
(a).

Thus, as this Court has ¢xplained, when offered to prove a fact other
than criminal disposition, “the evidence of other crimes must still satisfy the
rules of admissibility codificd in scetions 210, 350, and 352.7 (People v.
Thompson (1980) 27 Cal.3d 303, 317, disapproved on other grounds in
People v. Rowland (1992} 4 Cal.4th 238, 260; accord, e.p., People v.
Fwoldi, supra, 7 Cal.4th at pp. 403-404 |[if sufficiently simitar to be
relevant to an issue in dispute, such as identity, “section 1101 does not
Tequire cxclusion,” but rclevancy alone does not guarantee admission].)
And in interpreting all of these statutes — sections 210, 350, 352, and 1101 —
and their interplay, this Court has developed a well-cstablished body of law

governing the admission of a defendant’s other crimes or acts of

* As the Law Revision Comment to Section 1101 cxplains, character
evidence offered on the issue of a witness's credibility is not determined by
section 11(1, but rather under scctions 786-790. Scctions 786 through 790
all deal with the admissibility of a witness’s own specific acts or character
evidence.



misconduct, as reficcted in People v. Ewoldt, supra, and its progeny.

That is, evidence of a defendant’s other crimes may be admissible if
they are relevant {(under section 210) to prove a particular issue in dispute
(other than criminal disposition, prohibited by section 1101, subdivision
(a)). But relevancy depends on certain factors, such as the degree of
similarity between the charged and uncharged other crimes and the issue to
which thc other crimes are being offered to prove. (See. c.g., People v.
Ewoldr, supra, 7 Cal.4th at pp. 393-403, and authorities cited therein [in
order to be relevant, other crimne must be sufticiently similar to charged
crime to support a reasonable inference regarding the existence of an issue
in dispute|; People v. Williams (1988) 44 Cal.3d 883, 905.) Furiher. even if
the other crimes are relevant under those standards, their admission is not
guaranteed. (See, e.g., People v. Ewoldt, supra, at pp. 404-405.) Given the
extremcly inflammatory nature of such evidence, the defendant’s other
“offenscs are onfy admissible if they have substantial probative value,” are
necessary 1o prove a disputed issue, and their admission does “‘not
contravene other policies limiting admission, such as thosc contained in
Evidence Codc section 352, [Citation.]™ (People v. Ewoldt, supra. at pp.
404-405; sce, e.g., People v. Balcom (1994) 7 Cal.4th 414, 423 [while other
crime was sufficiently similar to charged crime to bear some relevance to
disputed issue, it was more prejudicial than probative and should have been
excluded]; scc also, People v. Aviia (2006) 38 Cal.dth 491, 586, and
authoritics cited therein; People v. Williams, supra, at p. 907; People v.
Afcala (1984) 36 Cal.3d 604, 631; People v. Smallwood, supra, 42 Cal.3d at
p. 429, People v. Thompson. supra, 27 Cal.3d at p. 318.)

It is to this well cstabiished body of law that this Court has referred

in repeaicdly and consistently holding that, “in assessing the cross-



admissibility of evidence for severance purposes, the question 1s “whether
evidence on each of the jeined charges would have been admissible, wnder

LR L]

Evidence Code section 110!, in separate trials on the others.”” (People v.
Bradford. supra, 15 Cal.4th at pp. 1515-1316, italics added, quoting from
Peopie v. Balderas (1985} 41 Cal 3d 144, 171-172; accord, People v.
Rogers (2006) 39 Cal 4th 826, 851-832; People v. Carier (2005) 36 Cal.4th
1114, 1154-1155; Peopie v. Bean (1988) 46 Cal.3d 919, 936-938; Williams
v. Superior Court (1984} 36 Cal.3d 441, 448.)

Hence, in assessing the cross-adinissibility of the evidence for
scverance purposes, the body of law interpreting sections 210, 350, 352,
and 1101 controlled. There is nothing in the trial court’s ruling to suggest

that it concluded otherwise; if the court did conclude otherwisc, as

respondent contends, it erred in so doing.®

> While this Court and others often refer to the admissibility of other
crimes evidence “under Evidence Code 1101,” the reference 15 technically a
misnomer since, as discussed above, section 1101 does not provide for the
admissibility of any evidence. Admissibility of evidence “under Evidence
Code sectien 11017 is more properly understood as a shorthand reference to
this body of law interpreting scetions 210, 350, 352 and 1101 together and
it 1s this meaning that Mr. McKinnon intends when using the same phrase in
this and his opening brief.

® Ina footnote, respondent cites People v. Stern {2003} 111
Cal App.4th 283 for the proposition that “Evidence Code sections 1101,
subdivisions (a) and (b) have nothing to do with the resolution of a casc
imvolving the victim’s testimony as (o an uncharged offense that was
recerved solely on the 1ssuc of the vicrim’s believability.” (RB 32, in. 17,
italics added.) When there is a sufficient degree of similarity to show a
common design or plan, it is arguable that a defendant’s other crimes may
be admissiblc to corroborate the credibility of a vicrim’s account of the
charged crime. (People v. Thomas (1978) 20 Cal.3d 457, 468-469; People
v. Balcolm (1994} 7 Cal.4th 414, 428-43], conc. opn. of Arabian, J.

(continucd...)



b. The Evidence of One Crime and its
Commission with One Handgun Was Not
Relevant and Admissible to Prove That Mr.
Mckinnon “Had Access To” a Dilferent
Handgun with Which He Allegediy
Committed the Other

Respondent contends that the evidence was relevant, and thereforc
cross-admissible, in three ways. First, respondent contends that Harold
Black’s testimony that “McKinnen told him he shot Mr. Marlin and ‘some
while boy’ [Coder] at the Desert Edge motel . . . . had a tendency to prove,
Just as the trial court noted, that McKinnon had access to handguns in the
brief time period surrounding the two murders,” (RB 32.} This was, of
course, the trial court’s initial reasoning in concluding that the evidence was
cross-admissible. {RT 111.)

However, that rcasoning is flawed, which 1s no doubt why the trial
court abandoned it upon turther consideration. (R17121-122) It overlooks

that the gun uscd 1o kill Martin, and which the prosecution contended that

§(...continued)
[discussing at length Supreme Court precedent regarding the admissibility
of a defendant’s other crimes to corroborate a prosecution witness and
concluding that “cvidence of other crimes that mecets the similarty
requirements of a common design or plan is also admissible under Evidence
Code section 1131 to corroborate the complaining witness”].) Obviously,
that principle has no application here. It is true, however, that People v.
Stern, which involved admission of a defendant’s other crimes in order to
bolster the credibility of the victim, also broadly observed that Evidence
Code section 1101 is not implicated at all when offered on the 1ssue of “any
witness|'s]” eredibility and not to prove disposition and. hence, apart from
Evidence Code section 352, there is no legal obstacle to the adimission of a
defendant’s other crimes solely to prove that “a crime victim, or any other
witness, for that matter, is lelling the truth.” (/d. at p. 300.) This
observation was dictum and, for the reasons explained in the above text,
plainly incorrect.
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Mr. McKinnon possessed, was not the gun used to kill Coder. (4 RT 524-
525, 5RT 721.722: 6 RT 849, 851, 857-858, 883.) Thus, respondent’s
essential premisc is that evidence that Mr. McKinnon possessed one
weapoen, with which he killed Perry Coder, on one occasion was relevant to
prove that he possessed a different weapon, with which he killed Gregory
Martin, on a different occasion. Of course, this theory of relevancc rests on
the prohibited inference that if Mr. McKinnon committed one of those
criminal acts, it was more likely than not that he committed the other or, put
another way, that on the second océasion he acted in conformity with the
criminal character he displayed on the first occasion. As this Court has
explicitly held, evidence that the defendant possessed a weapon on one
occasion is inadmissible to prove his commussion of a criine with a different
weapon on another occasion “for such cvidence tends to show, not that he
commiticd the crime, but only that he is the sort of person who carrics
deadly weapons.” (People v. Riser (1936) 47 Cal.2d 566, 577, see also
Peaple v. Geier (2007) 41 Cal.4th 555, 577-578 [fact @ knife was used in
two crimes did not tend to support any {egitiinate inference and thus
cvidence was not cross-adinissible; but fact the same handgun was used in
two other crimes did tend to support inference defendant was perpetrator of
both and thus that evidence was cross-admissible]; People v. Smailhwood,
supra, 42 Cal.3d at p. 428 [“whenever an inference of the accused’s
criminal disposition forms a ‘link in the chain of logic connecting the
uncharged offcnse with a material fact’ . . . the uncharged offense is simply
inadmissible, no matter what words or phrases are used to "hestow a
respectable label on a disreputable basts for admussibility — the defendant’s

criminal disposition™].)
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c. The Evidence of One Crime Was Not
Relevant and Admissible to Prove That Mr.
¥ckinnon’s Alleged Admission to the Other
Was Truthful

Second, respondent contends the evidence was relevant and cross-
adinissible because “the fact that Black said McKinnon told him he shot
both victims and that he shot Martin 1n the head, as turned out to be the
case. meant Black’s proffered testimony also had a tendency to prove that
McKinnon told Black the truth and had not just been bragging.” (RB 32-
33.) This was the trial court’s rationale regarding the cross-admissibility of
the evidence, which Mr. McKinnon addressed at length and refuted in his
opening bricf on several grounds. (AOB 61-67.)

That is, since Mr. McKinnon adamantly denied Black’s claims that
he made the adinissions or statcrments at all, whether he made the
admissions but was only lying or “bragging” simply was not an issue in
dispute. (See, e.g., People v. Ewoldt, supra, 7 Cal 4th at p. 406 [issuc on
which other crimes evidence is offered must genuinely be in dispute];
People v. Bonin (1989) 47 Cal.3d 808, 848-849; People v. Aicala, supra, 36
Cal.3d at pp. 631-632,) Furthennore, respondent’s contention that Mr.
McKinnon’s (purported) knowledge of the bare facts that both victims had
been shot, Martin in the head. tended to show that he was being truthful
rests on the implicit premisc that only the killer could have known those
details. But as discussed in the opening brief, the premise is preposterous
for several reasons, not the Icast of which is that one of the [ew details
jailhouse informant Black attributed to Mr. McKinnon’s aileged admission
was inconsistent with the true facts of the Martin murder. (AOB 65-67.)
Finally, even stepping through the looking glass and assuming that Mr.

McKinnon admitted to Black that he committed one ¢rime — for inslance,



the Coder murder — and that his knowledge that Coder had been shot proved
that the admission was truthful, it still does not follow that McKinnon's
truthful admission to the Coder murder, along with ali of the evidence
relating to the Coder murder, would be admissible in a separate trial to
prove his guilt of another and different crime — the Martin murder. Nor
does respondent explain how a truthful admission to the Coder murder
would legitimately be relevant or admissible to prove Mr. McKinnon’s
admission 1o, or commission ol the Marun murder {and vice versa). {Sce
RB 33.) To the contrary, the only way that Mr. McKinnon's truthful
admission to one crime would be relevant to prove his guilt of the other
would necessarily rest upon the prohibited inference that if he had
committed and confessed to one murder, he was more likely than not to
have committed and confessed 1o another. {See, e.g.. Peopie v. Smaliwood,
supra, 42 Cal.3d at p. 428; AOB 61.)

d. The Evidence of One Crime Was Not
Relevant and Admissible to Prove That
Harold Black Was Telling the Truth When
Hc Claimed That Mr. Mckinnon Admitted to
the Other

Third and finally, respondent contends that the trial court correctly
ruled that the evidence supporting one murder charge was also cross-
admissibic to bolster the credibility of Black’s testimony that Mr.
McKinnon admitted to the other murder. Respondent concedes that, *'{a]s
a general rule, the courts have interpreted Evidence Code section 1101 as
not permitting introduction of uncharged prior acts sefely to corroborate or
bolster the credibility of a witness™™ who 18 not a victim. (RB 35, italics and
bold in original, quoting from People v. Brown (1993} 17 Cal. App.4th
1389; see also Peopie v. Tassell (1984) 36 Cal.3d 77, 83-89, overruled on
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other grounds in People v. Ewolds, supra, 7 Cal.4th at p. 402 [defendant’s
other erimes are inadmissible solely to corroborate the testimony of a
prosccution witness]; AODB 62, and authorities cited thercin.) However,
respondent contends that this rule has no application here because the court
did not rule that the evidence was cross-admissible “under Evidence Code
section 1101.” (RB 35-36.) Instead, the trial court correctly ruled that the
evidence was cross-admissible because it was relevant, under section 210,
to bolster or corroborate Black's credibility. (RB 36.) This ruling,
according to respondent, “is consistent with Evidence Code section 1101,
subdiviston (c), which provides that nothing in section 1101 affects the
admissibility of evidence offered to support or attack a witness’ credibility.”
(RB 36.)

As discussed 1n part B-1-a, above, the record dees not support
respondent’s characterization of the court’s ruling. Furthermore,
respendent’s analysis is flawed.

As further diseussed in parl B-1-a, above, the distinction respondent
draws between the cross-admissibility of evidence “under Evidence Code
section 210~ and “‘under Evidence Code scction 1101 is one without a
difference. The legal principles goveming the admissibility of a
defendant’s other crimes “under Evidence Code section 11017 are the same
as those goveruing the admissibility of a defendant’s other crimes “under
section 210, as well as sections 350 and 352.

Pursuant to those principles, and as discussed in the opening bricf,
the trial court’s ruling was incorrect: as a general rule, a defendant’s other
crimes are inadmissible sclely in order to bolster a non-victim witness's
credibility, (See People v. Tassel! (1984) 36 Cal.3d 77, 3-89, overruled on
other grounds in People v. Ewoldt, supra, 7 Cal.4th at p. 402; Pegpie v.

14



Brown, supra, 17 Cal.App.4th at pp. 1396-1397, and authorities cited
therein; People v. Pitis {(1990) 223 Cal.App.3d 606, 835 and authoritics
cited therein; People v. Scott (1987) 194 Cal.App.3d 550, 552, and
authorities cited thercin; People v. Key (1984) 153 Cal.App.3d 888, 894;
Peaple v. Thompson (1979) 98 Cal.App.3d 467, 481; AOB 62-67.) Nor
does Evidence Code scction 1101, subdivision (¢}, support a contrary rule,
as respondent suggests. (RB 36.) As discussed in part 3-1-a, above,
subdivision (c¢) simply provides that the statute does not affect the
admissibility of a witness’s other acts to support or attack his or her
credibility. The Law Revision Comment 1o the statute cxplains that
character evidence offered on the issue of a witness’s credibility is not
determined by scetion 1101, but rather by sections 786-790. Those statutes
all deal with the admissibility of the witness’s ewn specific acts or character
evidence on the issue of his or her credibility, not the defendant’s other
crimes.

But even if a defendant’s other crimes mig/tt be admissible to prove a
prosecution witness’s credibility in some case, this was not such a casc. As
discussed at length in the opening brief (AOB 62-67), and well illustrated
by the decision in People v. Brown, supra, 17 Cal.App.4th 1389, whatever
minimal (assuming any)} relevance or probative value the evidence
supporting one murder might have had to bolsier the eredibility of Black’s
testimony that Mr. McKinnon admitted to a different imurder was
substantially outweighed by its grave potential for prejudice. (Fvid. Code,
§ 352}

Just as in Brown, in separale trials, “the purpose for admitting the
[other crime cvidence would] involve[] a collateral issue: [it would not be]

admitted to prove {the charged crime], but whether [Black] was bcing
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truthful.”™ (People v. Brown, supra, 17 Cal.App.4th at p. 1397; see also
Pegple v. Wheeler (1992) 4 Cal.4th 284, 296 [witness credibility collateral
issue]: People v. Lavergne (1971) 4 Cal.3d 735, 742 [coliateral nature of
cvidence “reduccs its probative value and increases the possibility that it
may prejudice or confuse the jury”].) Further, in order tor the evidence of
onc murder — the Coder murder, for example — to bolster the credibility of
Black’s testimony that Mr. McKinnon admitted to the Martin murder, the
Jurors would have to infer that “if [Black] were being truthful in [his]
testimony that [Mr. McKinnon] admitied [killing Perry Coder], [Black was]
also being truthful in [his] testimony that |Mr. McKinnon] admitted” killing
Gregory Martin. Such an inference, in turn, rested on the premise that the
only way Black could have known about the Coder murder was if Mr.
McKinnon had made the admission Black attributed to him. {{d. at p.
1396.) But, just as in Brown, and as discussed at length in the opening brief
{AOB 65-67) and above, any such inference would have been grossly
unrcasonable given the ample evidence that jailhouse informant Black —
who did not volunteer Mr. McKinnon’s alleged admissions, but instead
purported to recount them over two vears later under highly suspicious
~circumstances when [nvestigator Buchanan approached him — could have
learned the most basic facts of the crimes he related (at least one of which
was 1nconsistent with the true facts) from any number of other sources. ({d.
at pp. 1396-1397) Just as in Brown, the evidence supporting one murder
bore litile, if any, probative value to the collateral issue of the credibility of
Black’s testimony that Mr. McKinnon admitted to another. (/d. at p. 1397.)
Finally, just as in Brown, the evidence supporting one murder would
have “presented a clear danger of undue prejudice [in a separate trial on the

other]. (Both crimes] involved the same conduct . . .. There was a danger

16



the jury would use the evidence to draw the impermissible inference that
[Mr. McKinnon] was criminally disposed towards engaging in that conduct
and therefore must have engaged in the charged conduct.” (People v.
Brown, supra, 17 Cal App.4th at pp. 1396-1397) Moreover, just as in
Brown and under the trial court’s theory of admissibility, in a separate trial
on one murder, al! of the evidence supporting the cther, different murder
(not just Black’s testimony) would have been introduced, cflectively
resulting in a trial within a trial. {/bid.) Thus, just as in Brown. cvenifa
defendant’s other crimes might be admissible to bolster a prosccution
wilncess's testimony in some case, this was not such a case, where the
probative value ol the evidence supporting one murder to prove that Black
was being truthful when he claimed that Mr. McKinnon admitled to the
other was nil while its potential for prejudice and an undue consumption of

time in separate trials was great.’

7 Although respondent does net rely on the Evidence Code scetion
352 analysis in People v. Stern, supra, 111 Cal. App.4th 283, which
respondent cites once in a footnote (RB 32, fn. 17), it should be noted that
the Stern court correctly distinguished the case belore it from People v.
Brown, supra. 17 Cal.App.4th 1389, in holding that section 352 did not
compel exclusion of the defendant’s uncharged crime to bolster the
testimony of the victin where the defendant’s adinissicon to the uncharged
crime formed a part of the charged crimes (criminal threats and dissuading a
witness), the defendant did not dispute that he committed the uncharged
crime, the testimony regarding the uncharged crime was “limited” and
“brief,” the trial court provided a limiting instruction that the uncharged
crime was only to be considered on the issuc of the victim's credibility in
testifying regarding the charged crimes, and there was a no evidence that
the victim could have known about the uncharged crime from any source
cther than the delendant himself. (Peopile v. Stern, supra. at pp. 286, 292-
300.) For all of the reasons discussed in the above text and the opening
brief, the Stern court’s holding in this regard has no application to the facts

{continued...)
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Indeed. while respondent repeatedly emphasizes the relevance of the
evidence connecting Mr. McKinnon to one murder to corroborate his
admission to the same murder, respondent has [ailed to offcr any
explanation as to how that evidence was rclevant to bolster the credibility of
Black’s testimony that Mr. McKinnon admitted to another, different
murder.® The omission is telling. For all of these reasons, as well as those
sct [orth in the opening brief, the evidence of one murder simply would not
have been adimissible in a separate trial on the other. (AQB 62-67.) The
trial court erred in concluding otherwise.

2. The Gang Evidence, Offered to Prove Motive as to
the Martin Murder Charge, was [rrelevant and
Inadmissible as to the Coder Murder Charge,
Highly Inflammatory, and Likely to Lead to
Prohibited, Prejudicial Inferences of McKinnon’s
Violent Criminal Disposition to Commit Both of the
Charged Murders

The second criterion a trial court must consider in ruiing on a moticn
to sever is whether “(2) certain of the charges are unusually likely to
inflame the jury against the defendant . . . .” (People v. Sandoval, supra, 4
Cal.4th at p. 173; accord. People v. Gutierrez, supra, 28 Cal4th at p. 1120;
People v. Kraft, supra, 23 Cal.4th at p. 1030; People v. Bradford, supra, 15
Cal.dth at p. 1315; People v. Marshall, supra, 15 Cal.4th at pp. 27-28.)

(...continucd)
here, which were starkly different from those in Stern, and analytically
identical to those in Brown, which Stern distinguished.

® Indeed, the fact that the prosecutor ultimately never argued the
relevance of the evidence that Mr. McKinnon comrmitted one crime
bolstered the credibility of Black’s testimony that he had admitted to the
other is further procf that the conrt’s theory of cross-admissibility was a
hollow one. {See AODB 100-101 and part E-1, below.)
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Here, as the trial court ruled and respondent seems to concede, the
evidence that Mr. McKinnon claimed membership in the Crips gang,
offered to prove the Martin murder charge, was irrelevant and inadmissible
to prove any issue relating to the Coder murder charge. (1 RT 102; R 33.)
As Mr. McKinnon argued in the opening brief, the absence of cross-
admissibility of this highly inflammatory evidence that Mr. McKinnon was
a member of a “notorious strect gang” (People v. Berryman (1994} 6
Cal.4th 1048, 1066), was a compelling factor weighing heavily against
consolidation and in faver of severance due to its substantial danger of
undue prejudice on the Coder murder charge. (AOB 67-70, citing, inter
alia, People v. Sandoval, supra, 4 Cal.4th at p. 173 [fact that inflammatory
cvidence relating to one charge is inadmissible as to other weighs in favor
of severance], People v. Williams (1997) 16 Cal 4th 153, 193 [evidence of
defendant’s gang membership highly inflammatory}, and Williams v.
Superior Court, supra, 36 Cal.5d at pp. 452-453 fevidence of a defendant’s
gang membership weighs in favor of severance due to its potential for
prejudice because “the allegation that [defendant] is a gang member might
very well lead a jury 1o cumnulate the evidence and conclude that [he] must
have participated in some way in the murders or, alternatively, that
involvemient in one shooting necessarily implies involvement in the

other”]”)

® Seealso, e.g., United States v. Lewts (9th Cir. 1986) 787 F.2d
1318, 1321-1322 (trial court committed prejudicial error in refusing to scver
counts where inflammatory other misconduct evidence was admissiblc as to
only one count; “There is “a high risk of unduc prejudice whenever . . .
joinder of counts atlows cvidence of other crimes [or gang involvement] to
be introduced in a trial of charges with respect to which the cvidence would
{continued...)
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Respondent perfunctorily asserts that the gang evidence was “not
unduly inflammatory™ becausc “it was relatively minimal when it is
comparcd to the most prejudicial aspect of the Coder murder —1.¢.. its
senselessness.” {RB 33.} Not surprisingly. respondent fails to support this
assertion with argument, citation to the record, or any authority whatsoever.
Hence, the Court should pass this assertion without consideration (see, e.g.,
People v. Stanley (1995) 10 Cal.4th 764, 793 [court may pass without
consideration “argument” made without citation to supporting authority]:
Air Couriers Inter. v. Emplovment Development Dept. (2007) 150
Cal. App.4th 923, 928 [“it is incumbenl upon respondent. in responding Lo a
claim of [error|. to provide this court with an accurale summary of the
evidence. complete with page citations, that respondent believes supports
the trial court’s judgment™]; Del Real v. Ciry of Riverside (2002) 65
Cal App.4th 761, 768, and authoritics cited thercin [“any point raised that
lacks [record] eitaticn may, in this court’s discretion, be deemed waived™];
Silver Organizations Lid v. Frank (1990) 217 Cal. App.3d 94, 101-102
[respondent’s “arguments are nothing more than conclusions of counsel
made without supporting documentation or any citation to the record and
deserve no consideration from this court™]; Cal. Rules of Court, rule 8.204,
subd. (a)(1)}{C) [former rules 14(a) and 15(a)]) and accept the statements ot
appellant’s opening briet as to the evidence on the subjcct {(Rosern v. E.C.

Losch, Inc. (1965) 234 Cal.App.2d 324, 326 & In. 1).

’(...continued)
otherwise be inadmissible™™): Panzavecchia v. United States (5th Cir. Unit
B 1981) 658 F.2d 337. 341 (same); Davis v. Covie (6" Cir. 2007) 475 F.3d
761, 777 (“without qucstion, a risk of undue prejudice exists whenever
joinder of counts permits introduction of other crimes {or misconduct) that
would otherwisc be inadmissible™).}
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Because respondent does not cite to the record or discuss the facts at
all in support of its declaration that the gang evidence was “relatively
mimmal,” it is difficult to respond to that assertion. (RB 33; see Marks v.
Loral Corp. (1997) 57 Cal.App.4th 30, 65 {court refused to consider points
made regarding exclusion of evidence without supporting citations to
record. which prevented opposing counsel from responding].) To the extent
that respondent’s assertion resis on the evidence ultimately introduced at
trial, its reliance is misplaced. An assessment of whether the trial court
abused its discretion in denying the severance motion is limited to “the
record before the trial court at the time of the motion . . . . = (People v.
Valdez (2004) 32 Cal.4th 73, 120; accord, People v. Cook (2006) 39 Cal.4th
566, 581, and authoritics cited therein; People v. Davis (1995) 10 Cai.4th
463, 508.)

At the time of the motion, the prosecutor’s proffer was not only that
Mr. McKinnon was a member of the Crips, but that he had murdered
Gregory Marlin, a {supposed) member of the Bloods, as an act of gang
retaliation. (RT 102, 111-112.) This ¢vidence — that Mr. McKinnon
belonged to a notorious and violent street gang and carried out a murder in
that gang’s naime — can hardly bc characterized as “minimal.”

Equally without merit is respondent’s unsupported contention that
eang evidence carries no danger ol undue prejudice when the facts o the
charge crime itself are likely to inflame the jury -- such as when the
defendant is charged with a “‘senseiess”™ murder, as in this case. (RB 33.)
Respondent’s contention might have some {minimal) degree of force if the
defendant’s commission of the crime is undisputed and the only issuc for
the jury to resclve is his level of culpabilitv. For instance, if the defendant

concedes that he committed a particularly gruesome or brutal murder, it
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might be arguable that evidence of his gang aftiliation is unlikely to inflame
the jury any more than the circumstances of the crime. But respondent’s
contenticn has absolutely no force here, where the only disputed issue is the
identity of the person who shot and killed the victim and the jury hears
inadmissible evidence that the defendant belongs to a notorious gang and
indeed shot and killed another victim in his gang’s name. The essential and
unique danger that arises from gang membership evidence is thal it causes
the jury to prejudge the defendant as a dangerous and violent man who has
committed “*senseless™ crimes (People v. Rodriguez (1993) 21 Cal. App.4th
232, 240 | *Public concern and outrage over the crime and senseless
violence of street gangs is understandably strong™}) and thus is predisposed
to committing the very violent and “senseless”™ (RB 33} crimes with which
he is charged. (AOB 67-70. citing. People v. Williams, supra, 16 Cal.4th at
p. 193, People v. Cox, supra, 53 Cal.3d at p. 660, People v. Cardenas,
supra, 31 Cal.3d at pp. 904-905, People v. Avitia (2005) 127 Cal.App.4th
185, 192-194, People v. Bojorguez (2002) 104 Cal.App.4th 335, 344; see
also, People v. Albarran (2007) 149 Cal.App.4th 214, 230 {gang evidence
crcated “a real danger™ that the jury would infer that defendant “had
commuitted other crimes, would commit crimes in the future, and posed a
danger 1o the police and society in general . . . " and its erroneous
admission deprived defendant of fair trial].)

In short, respondent’s perfunctory assertion that the gang evidence
ostensibly admitted t{o prove the Martin murder posed no danger of undue
preiudice in the jury’s deterrmination of Mr. MeKinnon’s guilt for the Coder
murder is lacking in both factual and legal support. This Court should

reiect it in similarly perfunctory fashion.
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3. The Preliminary Hearing Evidence as to Both Cases
was Relatively Weak

The third criterion a trial court must consider in ruling on a motion to
scver is whether “(3) a *weak™ casc has been joined with a “strong’ case. or
with another “weak’ case, so that the ‘spillover’ effect of agpregate
evidence on several charges might well alter the outceme of some or all of
the charges . . .." {People v. Sandoval, supra. 4 Cal.4th at p. 173; accord,
People v. Gutierrez, supra, 28 Cal.4th at p. 1120; People v. Kraft, supra, 23
Cal.4th at p. 1030; People v. Bradford, supra, 15 Cal.4th at p. 1315; People
v. Marshall, supra, 15 Cal.4th at pp. 27-28; AOB 70-89.) As discussed at
tength in the opening brief, the preliminary hearing evidence — on which the
motion to se¢ver and its denial were based — supporting both charges was
exceptionally weak, thus weighing heavily in favor of severance. (AOB 75-
95, citing, inter alia, Williams v. Superior Court, 36 Cal.3d at pp. 453-454
[prejudice from joinder may arise from cumulation of evidence where two
weak cases have been joined].)

In a single paragraph, respondent asserts that the evidence supperting
the charges was not weak. (RB 33-34.) Respondent’s only record citation
in support of its assertion is to the #iaf record — i.e., the record that was
developed affer the court’s denial of the severance motion. {RB 33-34 and
fn. 18.) As tempting as it is to follow respondent’s lead — since the frial
revealed that the evidence against Mr. McKinnon was even weaker than the
preliminary hearing evidencc suggested (AOB 77 & In. 16,79 & fn. 17,
101} — it must be pointed out that respondent’s reliance on the trial record is
legally irrelevant. As discussed in the preceding section, in resolving
whether the trial court abused its discretion in denying the motion o scver,

this Court must “consider the record befere the trial court at the time of the
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motion . ..." (People v. Faldez. supra, 32 Cal.4th at p. 120; accord, People
v. Cook. supra, 39 Cal.4th at p. 581; People v. Davis, supra, 10 Cal.dth at p.
508.)

As respondent has declined to address the state of *the record before
the court at the time of the motion,” no further discussion of this aspect of
the issue 1s necessary. For all of the reasons discussed in the opening brief,
but completely ignored by respondent, at the time the severance motion was
made and denicd, the evidence supporting both charges was extremely
weak, which weighed in favor of severance and against consolidation.
(AOB 70-89.)'

In addition, and as further discussed in the opening brief, in the
hearing on the severance motion, the prosecutor did not dispute that both of
the cases were weak, (AOB 70-72.) Rather, the prosecutor argued at the
hearing that the law was not concerned with the effect of jeining two weak
cases together, but rather was only concerned with the effect of joining an
“cxtremely strong” case with a weak casc. (1 RT 103.) Thus, the question
of “whether it’s two weak cascs or it's [wo strong cases™ was irrclevant
becausc the evidence supporting both murder charges was “roughly equal.™
(1 RT 103-104.} The prosecutor’s argument at the hearing was correct as a
[actual mattcr — this was not a case where a strong case was joined with a
weak one, but rather one where the evidence supporting both charges was

“roughly equal™ - i.e., they were “roughly equallly]” weak. The

'® In accord with the appropriate standard of review. Mr. McKinnon
shall address respondent’s characterization (or, more accurately, its
mischaracterization) of the trial evidence where it rightfully belongs: in
discussing the harm that resulted from the consolidation. (See part E,
helow.)



prosecutor’s argument was incorrect, however, as a legal matter. (People v.
Gutierrez, supra, 28 Cal.4th 1083, 1120 [prejudice from joinder may arise
from cumulation of evidence where two weak cases have been joined];
Peopie v. Kraft, supra, 23 Cal.4th 978, 1030 [same]; People v. Marshall,
supra, 15 Cal 4th at p. 27 [same|; People v. Sandoval, supra, 4 Cal.4th at p.
173 [same}; Williams v. Superior Court, 36 Cal.3d at pp. 453-454 [same];
see also, L/nited States v. Davis (8th Cir. 1996) 103 F.3d 660, 676, cert.
denied 520 U.S. 1258 [unfaimess may result from joinder where there is
danger jury will cumutlate evidence in two weak cases|, accord, Unifed
States v. Pierce (11th Cir. 1984) 733 F.2d 1474, 1477, United States v.
Fourz (4th Cir. 1976) 540 F .2d 733, 736; Garris v, United States (D.C. Cir.
1969) 418 F.2d 467, 469.)

Importantly, the court’s ruling at the close of the hearing reveaied
that it wag persuaded by the prosecuter’s legally incorrect argument. The
court carefully described all of the factors it considered in ruling on the
severance motion; with respect to the relative weight of the evidence, the
court reasoned that there was no danger of undue prejudice from
consolidation based on the relative strength ol the two cases solefy becausc
“we don’t have a case where there’s overwhelming evidence in one case
where you’re going to bootstrap another case before the jury.” (1 RT [11.)
As a matter of logic and common sense, from the court’s carcful
specification of all of the factors it considered and weighed, it foliows that
the court’s failure to specify its consideration of the potential prejudice
arising from the joinder of two weak cases means that it was persuaded by
the prosecutor’s legally incorrect argument and did not consider that factor.
Expressio unius est exclusio alterius (the cxpression of one thing implies

the exclusion of another), {Alcarez v. Block (Oth Cir. 1984) 746, 593-607
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Imaxim cxpressio unius est exclusion alterius is one of “logic and common
sense’|; ¢f. People v. Goldberg (1983) 148 Cal.App.3d 1160, 1162 [trial
court’s specification of factors it did consider in selecting sentence
demonstrated that it failed to consider omitted other factors|; Craven v.
Texas Dept. of Criminal Justice (IN.D. Tex. 2001) 151 F.Supp.2d 757. 770
[applying expressio unius est exclusio alterius to party’s allegations|.) This
alone amounted to an abuse of discretion.

The state’s only response is that, in its written pleadings. the
prosecution briefly contended that these were neither two weak cases nor
one weak case combined with a strong case, but rather two strong cases
given the evidence (i.e., Harold Black’s highly dubious testimony) that Mr.
McKinnon admitted to both killings. (3 CT 54; RB 26-27 & fn. 15.)
Respondent’s observation is correct but irrelevant. Whatever the
prosecution may briefly have contended in the written pleadings, his
argument at the hearing was clear, legally incorrect, and persuaded the trial
courl. And, having been so persuaded, the court abused its discretion in
denying the motion on that basis. (AOB 71-72, citing. inter alia, fn re
Carmalera B. (1978) 21 Cal.3d 482, 496 [“where fundamental rights are
aflected by the exercise of discretion of the trial court . . . such diserction
can only truly be exercised if there is no misconception by the trial court as
to the legal bascs for its action”]; see alse Linder v. Thrifiv Oil Co. (2000}
23 Cal.4th 429, 435-436 [a discretionary ruling based upon improper
criteria or incorrect assumptions must be reversed|; People v. Lara (2001)
86 Cal.App.4th 139, 165 [“To exercise the power of judicial discretion, all
material facts must be both known and considered, together with legal

principics esscntial to informed, intelligent, and just decision™].}



4, The Joinder Itself Gave Rise to the Multiple
Murder Special Circuinstance Allegation and thus
the Capital Murder Charge

The fourth critcrion a trial court must consider and weigh in ruling
om a severance motion is whether “(4) any one of the charges carries the
dcath penalty or the joinder of them (ums the maltter into a capital case.”
{People v. Sandoval, supra, 4 Cal.dth at p. 173; accord, People v. Gutierrez,
supra, 28 Cal.dth at p, 1120; Peopie v. Kraft, supra, 23 Cal.dth at p. 1030;
People v. Bradford, supra, 15 Cal.4th ai p. 1315; People v. Marshall, supra.
15 Cal.4th at pp. 27-28.) Respondent docs not dispute that it was the
joindcer of the charges that turnced the trial into a capital casc, just as the
prosecutor acknowledged. (Sce AOB 89-90; RB 34.) lnstead, respondent
simply asscrts thal “the court took that into consideration when it ruled on
the severance motion.” (RB 34.)

Conspicuously absent from respondent’s assertion is any citation to
the record. (RB 34.) This is no doubt because there is no record indication
that the trial court considered this factor. In any cvent, even applying the
presumption that the trial court did take this factor “into consideration™ in
denying the motion, it still does not support the court’s ruling. Weighing
the fact that the joinder itscif transformed the cascs into a capital matter,
along with the lack of cross-admussibility of the evidence, the inflammatory
gang cvidence admissible as to only cne of the charges, and the relatively
weak nature of the evidence supporting both charges at the time the motion
was denied, against the minimal — if any — weight of the judicial benefits to
be gained [rom consolidation {(as discussed below), justice, faimess, and the
need for heightened reliability in capital verdicts demanded severance of the

charges,
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5. The Actual Judicial Benelits to be Gained by
Consolidating the Cases were Minimal While
Severing the Two Cases Carried the Pofential of
Counserving Substantial Judicial Resources

As demonstrated above (and in the opening briel), the potential
prejudice in joining the cases was enormous given the Jack of cross-
admissibility of the evidence, the inflammatory gang evidence admissible as
to only one of the charges, the wcak nature of the evidence supporting both
charges at the time the severance miotion was made, and the fact that the
joinder itself turmed the trial into a capital case. In exercising its discretion
on a motion to sever, the trial court was required to weigh this potential
prejudice against the state’s interest in joinder and whether apy actual and
substantial bencfits would be gained from a joint trial. {See, e.p. People v.
Bean, supra, at pp. 935-936; People v. Smallwood, supra, 42 Cal.3d at pp.
425, 430: Pegple v. Balderas, supra, 41 Cal.3d at p. 173; Hilliams v.
Superior Court, supra, 36 Cal 3d. at pp. 448, 451.)

Here, as discussed in the opening brief and as Mr. McKinnon argued
below, there were few actual judicial benefits to be gained through joinder
because: (1) the evidence would not be cross-admissible in separate tnals
{see, c.g., People v. Smaliwood, supra. 42 Cal.3d at p, 430 [potential
judicial benefits from joinder diminish substantially when evidence is not
cross-admissible]; accord United States v. Foutz, supra, 540 I1.2d 733, 738};
(2) there woutd be no duplication of evidence in separate trials and, apart
from Harold Black, no common witncsses (2 CT 323-324: see, ¢.g., People
v. Smaliwood, supra, at p. 427 [“where there is little or no duplication of
evidence, ‘it would be error to permit (judicial economy) to override more
important and fundamental issues of justice™]); and (3) there were no

duplicative motions that would require substantial re-litigation in separate
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trials. (AOB 90-35))

Moreover, the face of the record reveals that the trial court
erroneously believed that severance would require a “novel” and unusually
expensive procedurc requiring three separate trials by three separately
empaneled juries (1 RT 101-102, 107-110}, rather than two, which
nnproperly added weight to concerns of judicial cconomy and to
consolidation’s side of the scale and itself amounted to an abuse of
discretion. (AOB 90-93, citing inter alia, /n re Carmaleta B. (1978} 21
Cal.3d 482. 496 [“where fundamental rights arc affccied by the cxcreisc of
discretion of the trial court . . . such discrction can only truly be exercised if
there is no misconception by the trial court as to the legal bases for its
action™]; see also Linder v. Thrifty Qil Co. {2000} 23 Cal.4th 429, 435-436
[a discretionary ruling based upon improper criteria or incorrect
assumptions must be reversed]; Peaple v. Lara (2001} 86 Cal.App.4th 139,
165 [“To exercise the power of judicial discrction, all material facts must be
both known and considered, together with legal principies essential to
informed, intelligent, and just decision™].) At thc very least. the court’s
remarks amply dcmonstrate that it did not give the severance motion in this
case the “heightened scrutiny™ demanded in ruling on such motions in a
capital case. (Sce, c.g., People v. Coffinan (2004) 34 Cal.4th 1, 445 People
v. Keenan, supra, 46 Cal.3d at p. 500: Williams v. Superior Court, supra, 36
Cal.3d at p. 434; People v. Smaliwood. supra, 42 Cal.3d at pp. 430-431.)

Finally, the trial court failed to take into account that severing the
trials presented the very real potential of conserving judicial resources
because Mr. McKinnon certainly stood a better chance of acquittal had the
charpes been severed and, in the event of acquittal in the [irst trial, the

second trial would have proceeded as a far less costly non-capital murder
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trial. (AOB 92-95, citing, inter alia, Tabish v. Nevada (Nev, 2003) 119
Nev. 293,306, 72 P.3d 584, 592 [whcre severance of counts actually
carried potential to “promote judicial economy in a far less potentially
prejudicial manner, . . . considerations of judicial economy were far
outweighed by the manifest prcjudice resulting from the joinder™].)

The state’s only responsc 1o this argument is that “|a]lthough people
could reasonably quibble over whether severance would have required two
or three trials, it is indisputable that the single trial was significantly more
cfticient than multiple trials would have been.” (RB 34.) To the extent that
respondent’s contention is taken to mean that the court’s understanding of
the law was not incorrect, and thus the court did not abuse 1ts discretion
because “people could reasonably quibble™ over whether severance would
have required three trials by three separate juries, it is without legal support,
as evidenced by respondent’s failure to cite any. (RB 34; see, e.g., People
v. Stanley, supra, 10 Cal.4th at p. 793 [court may pass without consideration
“argument” made without citation to supporting authority]; People v. Clair
(1992) 2 Cal.4th 629, 633, fn. 2 {point made in perfunctory fashion is not
properly raised].)

As Mr. McKinnon argued in the trial court, as well as in the opening
bricf, if he wcre convicted in the first trial, there would only be one more
trial in which the prosecutor would allege a prior murder special
circumstance under Penal Code section 190.2, subdivision (a}{2) — not a
multiple murder special circumstance, as the trial court believed. (1 RT
108-110; 2 CT 321-322; sce also Williams v. Superior Court {1984) 36
Cal.3d 441, 449-450, & fn. 7 [severing two murder charges would require,
at most, two murder charges wherein the prosecution has the oppertunity to

seck the death penalty in the second trial under section 190.2, subdivision



{a)].) And Penal Code section 190.1, subdivision (b}, clearly sets forth the
procedure to be followed where a prior murder special circumstance has
been alleged - the truth of the allegation is detenmined in a procceding
bifurcated from the determination of guilt on the current murder charge, and
by the same jury that detenmnines the guilt and penalty phases of the trial.
(See, c.g., People v. Farnham (2002) 28 Cal.dth 107, 145; Curl v. Superior
Coure (1990) 51 Cal.3d 1292, 1301; see also Pen. Code, § 190.4, subd. {c)
[same jury which determines guilt shail also determine triith of special
circumstances and penaity].)

Thus, there is no autherity to support a “reasonable quibble™ that
three separate trials by three separately empaneled juries are demanded
when two murder charges are severed. Penal Code section 190.1 1s a statute
with which every prosecutor trying, and every judge hearing, a capital casc
shouid be well acquainted. It is beyond dispute that it is a statute with
which a judge who is called upon to exercise his discretion in ruling on a
motion to sever two murder charges in a potential capital case, and who
must consider the judicial resources that would be expended in granting that
motion, must be thoroughly acquainted. This judge clearly was not.
(ontrary to the judge’s understanding, severing the trials would not have
required proceedings any more unusual, costly, or logistically difficult than
any other trial involving a prior rourder special circumstance allegation, for
which the procedure is clearly delineated by statute. The trial court’s denial
ol the motion based upon its misunderstanding of the *legal principles
essential 1o informed, intelligent, and just decision™ making was error of the
most patent, fundamental kind. {People v. Lara, supra, 86 Cal.App.4th at p.
165.)

As to respondent’s briel contention that “it is indisputable that the



single trial was significantly more efficient than multipie trials [sic] would
have been™ (RB 343, it is correct, but legally irrelevant to the issue
presented here.

Respondent’s assertion that a single trial is “more efficient” than
separate trials is afways true in the sense that impaneling a single jury in a
single trial 1s always “morc efficient” than unpaneling two juries in two
trials. The assertion docs nothing maere than restate the basic policy
underlying Penal Code section 954. {Scc People v. Ochoa (1998) 19
Cal.4th 353, 409 [becausc consolidation normally promotes efficiency, the
law prefers it”].) But as this Court has recognized, “[n}o longer may a
[trial] court merely recite a public policy favoring joinder or presume
judicial economy to justify denial of severance.” (People v. Smaiiwood,
supra, 42 Cal.3d at p. 425.)

Thus, respondent’s observation that a single trial is more efficient
than separate trials begs the fundamental question presented here: whether
the potential prejudice of consclidation in this particuiar capital case
outweighed an “Individualized assessment” of the potential judicial benelits
to be gained from consolidation in this particular capital case. (People v.
Smaltwood, supra, 42 Cal.3d at p. 426; accord, Williams v. Superior Court,
supra, 36 Cal.3d at p. 451.) “[T]he factis of the individual casc before the
court [must] be reviewed to determine just hew weighty those [potential
judicial] benefits [arc).” (People v. Smaihwood, supra, at p. 426: accord,
Williams v. Superior Court, supra, at p. 451.) And that individualized
assessment demands heightened scrutiny where, as here, the joinder tums
the matter into a capital case. (People v. Keenan (1988} 46 Cal.3d 478.
500; accord, People v. Smaltwood, supra, 42 Cal.3d at pp. 430-431;
Williams v. Superior Court. supra, 36 Cal.3d at p, 454.) As respondent has
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failed to address the acfual potential benefits 10 be gained in this particular
capital case, much less dispute Mr. McKinnon's contentions that those
potential benefits were entitled to little, if any, weight (AOB 90-95), no
further discussion of this Issue is necessary. The grave potential for
prejudice in joining the unrelated murder charges far outweighed the state’s
interest in any benefits that would potentially be gained from a joint trial.

In sum, there were few, if any, actual judicial benefits to be gained
by joining the unrelated murder charges. At the same time, there was
enormous potential for prejudice given the lack of cross-admissibility of the
evidence, the inllammatory gang evidence which was inadmissible as to the
Coder murder charge but would be heard by a jury jointly considering the
Coder and Martin murder charges, the relatively weak nature of the
evidence supporting both charges at the time the severance motion was
made — which respondent does not dispute — and the fact that the joinder
itself tumed the trial into a capital case. Finally, the trial court’s remnarks
revealed that it was ignorant of the fundamental legal principies which
should have guided its exercise ol discretion. On this record, there can be
no reasonable dispute that the trial court abused its discretion in denying the
severance motion.

C. Jyinder of the Murder Counts Was Prejudicial and
Violated McKinnon’s State and Federal Constitutional
Rights to Due Process and Reliable Jury Verdicts on the
Murder Charges

As Mr. McKinnon argued in the opening brief, the trial court’s
denial of his severance motion was prejudicial and deprived him ol his state
and federal constitutional rights to a fair trial and reliable verdicts that he
was guilty of a capital offensc. (AOB 95-127.) Indeccd, cven if the court’s

ruling were correct at the time it was made, reversal is nevertheless required
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because the effect of the consolidalidn was so prejudicial as to deprive Mr.
McKinnon of a fair trial and reliable capital verdicts. (AOB 95-127, citing,
inter alia, People v. Harrisorn (2003) 32 Cal.dth 75, 120, People v. Mendoza
(2000) 24 Cal.dth 130, 162, People v, Arias (1996) 13 Cal.4th 92, 127,
Peaple v. Johnson (1988} 47 Cal.3d 376, 390, People v. Grant (2003) 113
Cal.App.4th 579, Zafiro v. United Stares (1993) 506 U.S. 534, 539, and
Bean v. Calderon (9th Cir. 1998 ) 163 F.3d 1073, 1083-1086.)

Respondent contends that the conselidation was harmless under both
the state and federal standards. (RB 37-41.) Respondent is wrong.

I. The Evidence — Including the Gang Evidence
Concededly Irrelevant and Inadmissible to Prove
the Coder Murder Charge — Did Not Become
Cross-admissible as the Trial Developed Nor Was it
Ever Utilized for a Legitimately Cross-admissible
Purpose

As discussed in the opening bricf, the absence of cross-admissibility
apparent at the time the motion was made and denied did not change as the
trial progressed; hence, the potential prejudice [rom joining the two cases
was rcalized at trial. [ndeed, the fact that the ¢vidence was not cross-
admissible for the purposcs the trial court identified is ainply demonstrated
by the fact that the prosecutor never argued the court’s theory that the
evidence Mr. McKinnon committed one murder bolstered the credibility of
Harold Black's testimony that Mr. McKinnon admitted to the other. (AOB
100-101.)

Respondent counters that the prosecutor did rely on the court’s other
theory of cross-admissibility — i.e., that the evidence of both murders was
cross-admissible to prove the truth of the admissions themselves based upon
the inference that Black could only have known the crime details he

recounied if Mr. McKinnon had actually committed and confessed to them.
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The prosecutor did so, according to respondent, by arguing “to the effect
that Black said McKinnon told him he shot Martin in the head, reflected a
fact that Black could onty have known if McKinnon did, in fact, tell him.
(9 RT 1215-1220.)"

However, as discussed in the opening brief and part B-1, above, this
theory of cross-admissibility was bogus {for many reasons, not the least of
which is that it did not demonstrate cross-admissibility at all. As previously
discusscd. the fact that evidence relating to Crime A tends 1o show the
truthfislness of a defendant’s admission te Crime A does not mean that
evidence rclating to Crime A has any tendency in reason to prove the
truthfiiiness of the defendant’s admission to Crime B. Thus, as discussed in
the opening brief, the evidence was not eross-relevant and admissible, as
demonstrated by the fact that the prosecutor himself never offered or relied
on any /egitimate theory of the relevance of one erime to prove M.
McKinnon's commission of the other.”'

Hence, in deciding Mr. McKinnon’s guilt of the Martin murder, the
jurors heard a tremendous amount of prejudicial and otherwise inadmissible
evidenee connecting him te the Coder murder, while in deciding his guilt of
the Coder murder, they heard a substantial amount of prejudicial and
otherwise inadmissible evidence connecting him to the Martin murder. As
this Court has rccognized, “joinder under circumstanccs where the joined
offenses are not otherwise cross-admissible has the effect of admitting the
most prejudicial evidence imaginable against an accused.” (People v.

Smallwoad, supra, 42 Cal.3d at p. 429, and authoritics cited therein; sec

""" Of course, the prosecutor did argue illegitimate theorics of the
relevance of one crime to prove the other, as discussed in the opening brief
(AOB 122-124) and in part E-3, below.
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also, e.g.. People v. Grant, supra, 113 Cal.App.4th at p. 589 [effect of
joinder prejudicial and deprived appellant of fair trial where, intcr alia,
evidence supporting each charge was not cross-admissible]; Bean v.
Calderon, supra. 163 F.3d at pp. 1084-1086 [same].)

The prejudice flowing trem the jury’s consideration of otherwise
inadmissible, yet highly inflammatory evidence relating to the Martin
murder as they assessed Mr. McKinnon’s liability for the Coder murder
was further exacerbated because Mr. McKinnon's gang membership was, as
promiscd, admitted into evidence and heard by the jurors considering both
charges. {AORB 101.) The state’s only response is to repeat, in a
perfunctory fashion and without supporting record citations {see Cal. Rules
of Court, rule 8.204, subd. (2)(1)(C) | former rules 14(a) and 15(a)]), that the
gang evidence was “relatively minimal, and the most prejudicial feature of
the Coder murder was its sensglesseness.” (RB 38.) As Mr. McKinnon has
already addressed and repudiated this incorrect {and inappropriately
presented) assertion, no further reply is nccessary here.

2. The Trial Evidence Supporting Both Charges Was
Exceptionally Weak

Perhaps the most critical factor contributing to the undue prejudice
caused by consolidating the Coder and Martin murder cases was the
disturbingly weak and incredible nature of the evidence supporting both
charges. “[S]uch thin evidence must necessarily have been bolstered by
allowing the jury to receive evidence of the unrelated [other] homicide.”
(People v. Smallwood, supra, 42 Cal.3d at pp. 430-432 [weakness of trial
evidence important factor in concluding denial of severance motion
prejudicial].} In the opening brief, Mr. McKinnon discussed at length afl of

the evidence supporting both charges and argued at length the extracrdinary



harm that resulted from consolidating these two extremety weak cases.
{AOB 101-121.)

The state’s perfunctory response to this argument 1s both puzzling
and deeply troubling. In large part, the response consists of conclusory
statements that the evidence was strong without any supporting analysis or
discussion of that evidence or any discussion of the evidence supporling a
contrary conclusion. And when respondent actualiy does point to specific
facts or evidence, the evidence is affirmativcly misprepresented. {CF.
Garlack Sealing Technologies, LLC v. NAK Sealing Technologies Corp.
{2007) 148 Cal.App.4th 937, 951-952 [party on appeal forfeited claim by
failing to fully and accurately summarize the material evidence relevant o
question presented and otherwise misrcpresenting record].)

a. Respondent’s Contention That the Evidence
Supporting the Coder Murder Charge Was
“Strong” Is Based upon Affirmative
Misrepresentations of the Record

As to the Coder murder charge, respondent contends that both cases
“had strong evidence supporting the charges, including consistency between
the evewitnesses™ testimony and the forensic evidence.” (RB 39.) But the
specific “consistency between the eyewitnesses’ testimony and the forensic
evidence” to which respondent points is, in fact, untrue and deliberately
misleading.

That is. respondent contends that Orlando “TTunt and [Kerry] Scott
wCere consistent on key points, i.€., the gun being level to the ground and
pressed against Coder's head . . . and Coder falling to the ground
immediately atter being shot. just as the autopsies confirmed.” (RB 38.)
Although respondent {ails to support this assertion with citation to the

record. it has elsewhere cited 4 RT 552-555, 594, 597-598 and 6 RT 796-



797. 832-833, 834 in support of the same contention, repeated throughout
respondent’s brief, that Hunt and Scott testified, consistent with the medical
cvidence, that Mr. McKinnon “pressed” the gun “against Coder’s hcad” and
fired it once. (RB 1, 3, 5, 34, 38, 89.) This is a blatant, affinnative
misrepresentation of the record.

[t is certainly true that the medical examincr testificd that Perry
Coder had been shot once and that the single gunshot wound to his head
was a “tight contact wound,” meaning that the gun’s muzzle had becn
pressed tightly against his skin when the gun was fired, (5 RT 718-719.) It
is certainly not true, however, that either drug addict informant Kerry Scott
or original suspect Orlando Hunt’s testimony was consistent with this
evidence,

To the contrary, Kerry Scott testified that Mr. McKinnon shot Mr.
Coder while the muzzie of the weapon was two to three from Coder s head
(6 RT 831-832, 847), and that he fired the weapon four times (6 RT 796,
837). Sumnilarly, Orlando Hunt descnbed the gun as being “twe feet fron:
the guy's head” when Mr. McKinnen fired it. (13 CT 3621.)

Respondent’s only obligue reference to the true state of the record in
this regard is in a footnote in which respondent obscrves:

A point bears mention. McKinnon claims Scott testified that
the gun was two to three feet from Coder’s head when
McKinnon fired it. {AOB 109.) Although McKinnen is
correct when he asserts Scott 50 testified, he fatls to mention
that Scoit later clarified that he meant McKinnon stood two to
three feet from Coder, not that the gun was two to three feel
from Coder. (6 RT 831.)

(RB 38. fn. 19.) But this representation of Scott’s testimony is egually

false.
The portion of Scott’s recorded testimeny to which respondent cites
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in fact reads as follows:

Q

You told Mr, Davis [the prosecutor] that you saw
Popeye stand between two and three feet from the
white boy when he shot him; is that your testirnony?

Yes.

In fact. that’s what you told hun, Caldwell, too, isn’t
it?

When you say two or three feet, does that mean that the
end of the gun, that is the end of the barrel of'that gun,
was to or three feet away from the white boy when he
was shot?

No.
Did you see the barrel of the gun any distance away
from the white boy when he was shot?

Two to three feet, meaning as him standing there.

You are — I’m not surc that { understand.
Was Popeye two to three feet away from the white
boy?

Yes.

How far away was the end of the gun?

I don’t know how far away the end of the gun was.

Do you remember Caldwell asking you this question,
“How close was the gun from him?” And you said, [t
wasn’t pointed like right — it was closc.” And
Caldwell said, “How far apart were them, they?”
Caldwell said, maybe, about two to three feet?” And

you said, “yeah,” [Is that right so far?

Yes.



Q Is that what Caldweil asked you and are those the
answers that you gave him?

A Yes.
Q And that’s what you remember today: 1s that right?
A Yes.

(6 RT 831-832.)
Shortly thereaficr, the matter was clarified still further:
Q How far away [rom the head of the whitc guy was the
gun when the shot was fired?

MR. DAVIS [the prosccuter]: Objection. Asked and
answered.

THE COURT: Overruled. You can answer.
THE WITNESS: I don’t know.

Q Was that two to three feet?

A That’s what [ said in my interview, ves.

(R'I'847.) Thus, the record establishes precisely the opposite of what
respondent contends: Scott did not “clarif]y| that he meant McKinnon stood
wo to three feet from Coder™ but rather “clarified” that t/ze gus was two to
three from Codcr’s head when it was fired. (6 RT 831-832, 847.)

At bottom, not once did either Scott or Hunt - or anvone else —
describe Mr. McKinnon as having “pressed” the gun “against Coder’s
head™ and firing it oncc. as respondent repeatedly represents. (KRB 1, 3, 3,
34, 38, 89.) To the contrary, the alleged eyewitness testimony describing
the shooting was utterly irreconcilable with the physical evidence and,

hence. utterly irreconcilable with the truth.
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Innocent mistakes regarding minor facts or parts of the record are
certainly not uncommeon. And urging the most, or lcast, favorable
interpretation of facts is a typical and appropriate tool of advocacy. But
inventing critical cvidence out of thin air and repeatedly representing it as
fact to a reviewing courl in a capital case cannot be reconciled with
innocence, triviality, or mere advocacy. It can only be reconciled with a
deliberate attempt to mislcad the court and a gress vielation of ethical rules
and state law. (frre S.C. (2006) 138 Cal.App.4th 596, 419-420 [brief that
affirmatively misrcpresents kcy facts violates court rules and may be
construed as attempt to mislead court in violation of Business & Professions
Code section 6068]; Mammoth Mountain Ski Area v. Graham (2006) 135
Cal. App.dth 1367, 1375 [“misrepresent|ation] ¢f the record on a crucial
point” was attempt to mislead the appellate court. in violation of section
6068, supra); see also Juckson v. State Bar {1979) 23 Cal.3d 509, 513 [“the
representation to a court of facts known to be false is presumed
intentional”],) “These cavalier mischaracterizations of the record must
stop.” (Mamnioth Mountain Ski Area v. Graham. supra, al p. 1374.)

Respondent’s contention that Hunt and Scott were also consistent in
their testimony that the gun was “level to the ground” is likewisc
misleading. In truth, Scott testified with specificily that MceKinnon held the
gun sideways, or “gangsta stylc”, when he fircd it (6 RT 833-834), while
Hunt testified with equal specificity that McKinnon pointed the gun in the
standard position and indeed was quite certain that it was noz canted
“gangsta style.” (13 CT 3611, 3613, 3620-3621.) To the extent that
respendent’s contention is taken to mean that thetr accounts were consistent
in that both described the gun as being pointed in a level, rather than in an

upward or downward, position, that is hardly a remarkable consistency.
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Given the circumstances of the shooting in an empty, darkened field littered
with debris in the dead of night, it would only be logical to assume that both
men were standing — rather than one sitting on the ground, for instance —
which would neccssarily mean that the shooter’s arm was “level to the
ground™ when 1t was fired. Suntlarly, anycne hearing and reading about the
shooting in the eight months before addict informant Kerry Scott gave his
statement, and the more than two years before original suspect Orlando
Hunt gave his, would naturally assume that Mr. Coder would have fallen
afier being shot in the head. Those details, which would be chvious and
logical to anyone who had heard or read about the shooting in the months
and years that fellowed, certainly pale in comparison to the many
inconststencies that respondent erther blatantly misreprescnts, as discussed
above, or completely ignores, including that: (1) it Scott and Hunt's
accounts were both true, they would necessarily have seen cach other in the
(icld that night. but both explicitly testified that they saw no one else in the
field (4 RT 353-354, 594-593, 651-652; 6 RT 799, 821, 823; sce also
People’s Trial Exhibit 1 {diagram on scene on which Hunt, Scott, and Gina
Lec marked their locations with the first letter of their last names)); (2)
Scott described the gun as chrome (6 RT 835}, while Hunt described it as
black (4 RT 592); (3) Scott was certain that McKinnon walked, and did not
run, away after the shooting (6 RT 825), while Hunt (and Gina Lee} were
equally cerlain that he ran away (4 RT 556, 13 CT 3580, 3587, 3615%; and
(4} both men described the gun as being fired two to three feet from Mr.
Coder’s head (6RT 831-832, B47; 13 CT 3621), although the gun had in
fact been pressed directly against Mr. Coder’s head when 1t was fired (3RT
718-719); (5) Scott testified that McKinnon fircd the gun at Coder’s head
four times (6 RT 796, 837} although Coder was shot only once (4 RT 520-
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521; SRT 716, 718), and the ballistics evidence at the scene established that
-- if the shooter ran or walked away immediately after the shooting without
collecting any shelis or bullets from the ground, as the witnesscs testified —
the gun had only been fired once {4 RT 524, 534-537), (See AOB 108-
110.)

Significantly, respondent does not support its conclusory statcment
that the evidence against Mr. McKinnon for the Coder murder was “strong”
with any relerence to, or discussion of, Gina Lee or Johnetta Hawkins’s
testimony. {See RB 38-39; see also RB 34.) Mr. McKinnen takcs this as a
concession that their testimony was incredible and unworthy of belief for all
ot the reasons discussed in the opening brief. (AOB 102-103, 106-107,
109-114.)

The only time respondent addresses any of the specilic evidence
regarding the Coder mnurder wilncsses’ credibility problems is in a footnote
in which respondent briefly acknowledgcs only the ieast of those problems
- 1.e., Hunt, Scotl, Black, Lee, and Hawkins’s drug usc and fclony
convictions, Scofl’s status as an informant who received crack cocaine
funding [rom the Banning police, and the merc existence ot Harold Black™s
plea bargain. (RB 33-34 & fn. 18.) Once again, respondent simply ignores
Jar too much, including the witnesses® oppertunities and compelling
motives to fabricate their ¢cvidence against Mr. McKinnon, the shocking
benefits both promised and received for Harold Black's incrediblc
testimeny, both addict inforrmant Scott and original suspect Hunt’s
admissions to an investigator that they had lied to police about witnessing
Mr. McKinnon shoot Perry Coder, the irreconcilable inconsistencies in the
allcged eyewitness accounts, and their demonstrably false testimony 1n

other vital respects. (AOB 101-107.)



Rather than address any of this evidence, respondent simply
contends: “But the witnesses™ motives and inconsistencies were brought out
on cross-cxamination and emphasized during defense counsel’s closing
argumenlt. . . . [A]ny inconsistencies simply went to Hunt’s and Scott’s
credibility, which was an issue for the jury, and the same situation would
have emerged from separate trials. . .. 7 (RB 38.) Frankly, Mr. McKinnon
is not sure what to make of this contention. The issue here is the strength of
the evidence supporting both charges. (Sec, e.g., People v. Smallwood,
supra, 42 Cal.3d at pp. 431-432; People v. Grant, supra, 113 Cal.App.4dth at
P- 388; accord, Bean v. Calderon (9th Cir, 1998 ) 163 F.3d 1073, 10853;
Unired States v. Lane (1986) 474 11.8. 438, 450.) It is certainly true that
“credibility was the principal issue at trial,” that the witnesses” mofives and
the inconsistencies in their accounts went to that “principal issue,” and that
thesc were issues for the jurors to resolve, as respondent observes. But that
observation does nothing to answer the issue presented here: for all of the
reasons set forth above and in the opening brief but ignored by respondent,
the evidence was wcak because it rested entirely on the credibility of the
prosccution witnesscs and the prosecution witnesses were incredible. (AOB
101-115.} “{S]uch thin evidence must necessarily have been bolstered by
allowing the jury to receive evidence of the unrelated [other] homicide.”
(People v. Smallweod, supra, 42 Cal.3d at pp. 430-432.) Indeed, in the face
of such weak evidence, the only rational explanation for the jury’s
resolution of the seemingly insummountable credibility problems underlying
the testimony of the state’s witnesses in favor of a guilty verdict on the
Coder murder charge ~ reached afier three full days of deliberations
following a six-day trial - was the undue prejudice that flowed, individually

and collectively, from the joinder of the murder charges and the many other
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errors other that occurred throughout the trial. {See AOB 179, 229, 230-
235 [Argument VIII].) Certainly, “[i]t is very probable that the weight of
the two accusations was a major factor in” Mr. McKinnon's convictions.
(People v. Smaliwood, supra, al p. 432; accord, e.g., Williams v. Superior
Court, supra, 36 Cal.3d at pp. 453-454))

b. Respondent’s Contention That the Evidence
Supporting the Martin Murder Evidence
Was Strong [s Belied by the Record

As to the Martin murder charge, respondent declares in a single
sentence, unsupperted by any citation 10 the record (see Cal. Rules of Court,
rulc 8.204, subd. (a)( 1) C) [former rules 14{a) and 14(a)]), that th¢ evidence
supporting it was strong because Lloyd “Marcus’s account to [Sergeant
Marshall] Palmer of what he saw was also consistent with the forensic
evidence, McKinnen virtually confessed to committing the murder, and the
murder weapon was found in McKinnon’s car a weck after the killing.”
(RB 490; see also RB 34

Respondent’s asscriion that “Marcus’s account to Palmer of what he
saw was also consistent with the forensic evidence” is no doubt deliberately
ambiguous. (RB 40.) Because respondent does not support this assertion
with any record citation, and otherwise fails to specifically address Lloyd
Marcus’s ncutral eyewitnéss account of the shooting or Palmer’s testimony
other than in its Statement of Facts (RB 8-9), 1t is impossible to tell io
which of Marcus’s “accounts™ respondent refers. (See Marks v. Loral
Corp., supra, 57 Cal. App.4th at p. 65 [because party failed 10 supporting
contentions with citations to record, as required by rules of court, opposing
counsel was prevented from adequately responding and appellate court
therclore refused to consider them).)

As discussed at jength in the opening brief, there were two starkly
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nconsistent accounts of Marcus’s evewitness deseription of the Martin
murder. There was Marcus’s documented, eyewitness description of
Martin’s killer as an Hispanic or Asian man. standing six feet, two inches to
six, feet three inches tall and weighing about 190 to 220 pounds, whom
Marcus did not know. (6 RT 895, 920, $22-924, 947-948; AQB 115-118;
scc also AOB 22-23.) And there was Sergeant Marshall Palmer’s 1 [th hour
claim made for the [irst time at the preliminary hearing, that Marcus also
identified Mr. McKinnon by name as the killer. {AQB 26-28, 115-118.) As
discussed at length in the opening brief, Marcus’s documented account was
the true ong and consistent onfy with Mr. McKinnon's innocence, while
Palmer’s 11th hour ¢laim — which was rreconcilable with all other
evidence, including the facts that Mr. McKinnon was African-Amecrican,
stood five fect, ten inches tall and weighed 170 pounds and the timc of the
crime {unlike the shooter Marcus described), that Marcus apparently did
know Mr, McKinnon {unhke the stranger Marcus described}, and that
Palmer neither documented the alleged dentification nor followed up on it
tn any way despite ample opportunity to do so — was a patent lie. {AODB
115-118 [discussing myriad inconsisteneics between Palmer’s aceount and
the true evidence].) Respondent’s failure to discuss these two inconsisient
accounts is telling and par for respondent’s course of ignoring what it
sinply cannot dispute: Marcus’s actual, documented eyewitness account
clearly described someone other than Mr. McKinnon as Martin’s killer and
provided compelling proof of Mr. McKinnon’s innocence.

As to respondent’s contention that the Martin murder evidence was
strong 1n light of Mr. McKinnen's “virtual confession,” Mr. McKinnon can
only assume that it refers to Black’s testunony that Mr. McKinnon allegedly

admitted the crime to him. But, as discussed at length in the opening brief,
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there were numerous and seriously troubling questions about the credibility
of Harold Black’s testimony, not the least of which was that the admission
he attributed to Mr. McKinnon was inconsistent with the true facts of the
Martin murder. {AQOB 107-108, 118-119; scc also AOB 77-79, 85-87.) As
respondent has chosen to ignore Mr. McKinnon's points in this regard, and
has othcrwise declined to engage in any detailcd discussion of Black’s
testimony or the myriad problems with which it was riddled, no further
discussion of 1t 15 necessary here.

As to the discovery of the alleged Martin murder weapon “in Mr,
McKinnon’s car a week after the killing” (RB 40), the gun was, in fact,
found in Kim Gamble’s purse while she was with Mr. McKinnon in his car.
{4 RT 637-638, 641.) Mr. McKinnon has alrcady discussed at length why
“the fact that thc Martin murder weapon was found in Kim Gamblc’s purse
a week after the murder did not transform a paper thin case into onc of
substance.” (AOB 118-121.) As respondent has also chosen to ignore Mr.
McKinnon's points in this regard, and has otherwise declined to engage in
any detailed discussion of that evidence, no further discussion of it is
necessary here.

Finally, respondent ignores the compelling objective indicia that the
jurors themselves viewed the Martin murder case to be a close one. (AODB
121-122.) They requested readback of thc entirety of both Marshall Palmer
and Harold Black’s testinony and declared that they were deadlocked on
the Martin charges on the fourth day of their deliberations, before reaching
their verdicts on the fifth day. (13 CT 3810; 14 CT 4018-4019, 4093-4095,
4098; see, e.g., People v. Hernandez (1988) 47 Cal.3d 313, 3532-353
[requests for readback and cxpression of deadlock indicate close case;

United States v. Harbor (9th Cir, 1995} 33 F.3d 236, 243 [same -
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expression of deadlock].)

[n sum, in declaring the evidence supporting both charges to be
“strong,” respondent has made perlunctory assertions unsupportied by
record citation, misrepresented the few portions of the record to which it
has cited, and otherwise ignored the wealth of other record evidence
undermining its position. Respondent’s “argument’” should be taken for
whal it 1s worth. (See. e.g.. Sitver Organizations Ltd. v. Frank (1990) 217
Cal.App.3d 94, 101-102 [respondent’s “arguments are nothing more than
conclusions of counsel made without supporting documentation or any
citation to the record and deserve no consideration from this court™].) As
respondent’s bricling amply demonstrates, it is indisputable that the
cvidence supporting both murder charges was exceptionally weak and that
the jury, hearing two unrelated and otherwise weak murder cases, likely
“ageregate[d] all of the evidence . . . such that the two cases . .. bec[a]me,
in the jurors® minds, one case which [was] considerably stronger than either
viewed separately,” resulting in convictions on both charges. (Williams v.
Superior Court, supra, 36 Cal.3d at pp. 453-454.})

3. The Prosccutor Exploited the Superficial
Similarities Between the Critnes and Improperly
Encouraged the Jurors to Consider the Charges in
Concert, as Demonstrating a Common Modus
Operand: and an [nflerence of Ldentity, and the
Jurors were Given No knstructions Disabusing
Them of the Notion that They Could Do Just That

As Mr. McKinnon argued in the opening brief, the prosecutor’s
closing argument provides further prool that consolidating the two
unrelated and weakly supported murder charges prejudiced Mr. McKinnon
and deprived him of a fair trial and reliable jury verdicts. In vicolation of the

court’s explicit ruling that the crimes were not sufficiently similar to
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support any legitimate inference of identity or common modus operandi, the
prosecutor exploited the superficial similarities between the ¢rimes — both
involving gunshot wounds to the heads of male victims — to urge the jury to
consider the charges in concert and infer from them a common modus
operandi and identity. (AOB 122-124, citing, inter alia, People v. Grant,
supra, 113 Cal.App.4th at p. 569-570, 572 [joinder of counts so prejudicial
as to result in duc process violation where, inter alia, prosecution argued
similarities hetween crimes to urge convictions on both] and Bean v.
Calderon, supra, 163 F.3d at pp. 1083-1086 [same}.)

Respondent disagrees. (RB 39.} As tothe prosecutor’s argument
that: “nobody said anything different than the method and the manner that
the two murders were done [sic], they werc done by the same person, they
were used by the same manner [sic], shot, was even the same part of the
body, there was no robberies [sic], there was no physical fights [sic], there
Was No — no rape cases . .. They were basically very similar types of
murders. And the only witnesses that identified people identified Popeye as
having done the murder” (9 RT 1228, italics added), respondent contends
that what the prosecutor realfy meant was that “thc witnesses were
relatively consistent in their descriptions of what they saw and heard.” (RB
40.)

Similarly, as to the prosecutor’s argument, “Tid anybody say that it
wasn’t shots to the head, that it wasn't out in the night, out in the opcn, both
murders being the same? Wo.” (9 RT 1207, italics added), respondent
contends that what the prosecutor really meant was that “none of the
witnesses were discrepant regarding the actual murders vis-a-vis other
discrepancies going to collateral matters.” (RB 40.)

Tellingly, respondent ignores the prosecutor’s further argument:
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“Think of all the murders that you know of. How many of them are done
with a shot to the head out in the street in the dark, one male shooting
another male that’s alone? [t's not unique, but it’s kind of unusual.™ (% RT
1229.)

The record speaks for itself. The prosecutor clearly emphasized the
similaritics berwecen the two crimes, thereby urging the jurors to consider
them and cvidence as a whele 1o conecerl, as revealing a commen modus
operandi and identity, supporting the inference that the man whe killed one
victim musl have killed the other - contrary to the irial eourt’s expilicil
ruling (which respondent concedes was correct) that the evidence did not
support any such inferences.

Mr. McKinnon further argued that the jurors received no instruction
limiting their consideration of evidence to any particular count or
disabusing them of the notion that they could consider the charges and
evidence in concert to support inferences of common modus operandi and
identity. {AOB 124-125.} The omission of such instructions compounded
further the prejudicial impact of consolidaling the cases. {AOB 124-125,
citing, inter alia, Bean v. Calderon, supra, 163 F.3d at p. 1083, People v.
Grant, supra, 113 Cal. App.4th at p. 372, and Panzavecchia v. United States
(5th Cir. 1981) 658 F.2d 337, 338, 341, & fn. 1.) As respondent does not
dispute this point, no further discussion 15 necessary.

The prosecutor’s argument and the omission of any limiting
instructions leave little room for doubt that the jurors “consider[edj the two
sets of charges in concert, as reflecting thc modus opcrand: characteristic of
[Mr. McKinnon’sj activitics” and his identity as the killer of both victims
and thus “could not ‘recasonably [have been] expected to “compartmentalize

the evidence™ so that evidence of onc crime [did] not taint the jury’s
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consideration of another crime,” Urited States v. Johnson, 820 7.2d 1063,
1071 (9th Cir.1987) . .. .” (Beanv. Calderon, supra, 163 F.3d at p. 1084.)
In sum, given the absence of cross-admissibility of the evidence
supporting each unrelated crime, the admission of inflammatory gang
evidence which was inadmissible and highly prejudicial as to one of the
charges, the weak nature of the evidence supporting the charges, the joinder
itself turning the trial into a capital case, the prosecutor’s argument
exploiting the superficial similarities between the crimes to urge the jurors
to consider the charges and evidence in concert, and the absence of
instructions prohibiting the jurors from doing just what the prosecutor
urged, it is more than reasonably probable that the jurors considered the
charges in concert and “aggregate[d] all of the evidence, though presented
separately in relation to each charge,” and thus it was the joinder itself that
prompted the convictions and not the otherwise weak evidence supporting
each separate charge. (Williams v. Superior Court, supra, 36 Cal.3d 453-
453; accord, People v. Smallwood, supra, 42 Cal.3d at pp. 431-432 ;
People v. Grant, supra, 113 Cal.App.4th at pp. 588-5%94; Bean v. Calderon,
supra, 163 F.3d at p. 1085.) The court’s refusal to sever was a prejudicial
abuse of discretion. Even if the court did not err in denying the motion at
the time it was made, the effect of the joinder was so prejudicial as to
deprive Mr. McKinnon of a fair trial and reliable jury determinations that he
was guilty of a capital offense. The entire judgment must be reversed.
74
74

51



II

THE JUDGMENT MUST BE REVERSED BECAUSE
THE TRIAL COURT’S ADMISSION OF GANG
EVIDENCE VIOLATED STATE LAW AND MR.
MCKINNON'S RIGHTS TO A FAIR TRIAL,
CONFRONTATION, AND RELIABLE JURY
VERDICTS THAT HE WAS GUILTY OF A CAPITAL
OFFENSE, AS GUARANTEED BY THE SIXTH,
EIGHTH, AND FOURTEENTH AMENDMENTS

A, Introduction

In his opening brief, Mr, McKinnon argued that the admission of
cang evidence violated state law, as well as his rights to a fair trial,
confrontation, and reliable capital murder verdicts as guaranteed by the
Sixth, Lighth, and Fourteenth Amendments. (AOB 129-155.) Specifically.
the trial courl’s in limire ruling that the gang evidence was admissible to
prove that Mr. McKinnen had motive to kill Gregory Martin, even though
inadmissible as to the Coder murder charge, violated Evidence Code section
352 becausc the probative value of the evidence was substantially
outweighed by its prejudicial effect in this consclidated murder trial. (AOB
130-138.) Furthermore, the trial court erred in overruling defense counsel’s
objection to hearsay evidence offered at trial to prove the gang motive
theory. (AOB 138-149.) Finally, because the gang evidence ultimately
introduced was irrelevant to any legitimate issue in this case, the only
inference the jury would logically draw [rom it was an impermissible one of
criminal disposition. The harm caused by this impermissible inference, as
applied to beth murder charges, was so great as to deny Mr. McKinnon his
federal constitutional rights to a fair trial and reliable verdicts that he was
guilty of a capital offense. {AOB 149-135, citing, nter alia, McKinney v.
Rees (9th Cir. 1993) 993 F.2d 1378, 1582-1383, ceri. denied Olivarez v.
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McKinney (1993} 510 U.S. 1020 [erreneous admissien of propensity
evidence violated defendant’s due process right to fair trial], Jammal v. Van
de Kamp (9th Cir. 1991) 926 F.2d 918, 920 [“if there are no permissible
inferences the jury can may draw” from the other misconduct evidence, its
admission can violate due process], and People v. Fartida (2005} 37 Cal.4th
428, 436-438 [erronecus admission of gang evidence may render trial
fundamentally unfair in viclation of due process}): see also People v.
Albarran (2007) 149 Cal App.4th 214, 228-23 1 [admission of gang
evidence violated defendant’s due process right to fair trial where evidence
ultimately presented at trial was msufficient te support gang motive theory
and since there were “no permissible infercnces™ 1o be drawn from that
evidence, its “paramount function™ was to show defendant’s **criminal
disposition™].)

Respondent disagrees. (RB 41-52.) Respondent is wrong.

B. The Trial Court Abused Its Discretion By Denying
McKinnon’s Pre-Trial Motion to Exclude The Gang
Evidence

As discussed in the opening brict, the prosecuior’s offer of proot
(based solely on jailhouse informant Harold Black's preliminary testimony)
revealed that the gang evidence borc little if any probative value to proving
the Martin murder charge and — as all agreed — none to proving the joined
Coder murder charge. (AOB 130-138.) At the same tune, evidence of Mr.,
McKinnon’s membership in a notoricusly violent street gang, the Crips,
carricd a tremendous potential for prejudice in this consolidated murder
trial, particularly since it was — as the trial court correctly ruled — irelevant
and inadrnissible as to the Coder murder charge. (AOB 130-138.) Hence,
the trial court abused its discretion in denying Mr. McKinnon's pre-trial

motion to exclude the gang evidence under Evidence Code section 352,

55



(AOB 130-138.)

The state’s only response to this argument is as follows: “given that
the charges were joined, that gang evidence is generally adinissible to prove
motive [citations], and the gang evidence in this case was narrow and
minimal, in light of [People v.| Williams [1997] 16 Cal.4th 153, it cannot
reasonably be said that the trial court abused its diseretion under section 352
when it denied the defense’s pre-trial motion to exclude evidence of Mr,
McKinnon's gang invoivement.” {(RB 45.)

Once again, respondent’s assertion that the “gang evidence in this
case was narrow and minimal™ 1s made without any citation to the record or
any discussion of the offercd cvidence. (RB 45.) As discussed in the
previous argument, the Court should pass it without consideration for this
reasons alone (Cal. Rules of Court, rule 8.204, subd. (a}(1)(C) [ former rules
14{a} and 15(a}]) and acecept the statements of appellant’s opening bricf as
10 the evidence on the subjcct (Rosern v. E.C. Losch, Inc. {1965) 234
Cal.App.2d 324, 326 & n. 1). In any event. respondent’s assertion is
without merit.

At the time the motion to exclude the gang evidence was made, the
prosecution’s proffer that it would present evidence that Mr. McKinnon was
a member of the Crips and had killed Martin, a member of the Bloods, as an
act of gang retaliation [or yet another allegedly gang-related murder was
hardly “narrow” or “minimal.” This was potentially explosive evidenee,
which carried a substantial danger that the jurors would unfairly prejudge

Mr. McKinnon as a violent and dangerous man more likely than not to have
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committed poth of the charged murders. "

As to its probative value, respondent does not address the relevance
or probative value of the particular gang evidence offered in this particular
consolidated murdcr trial at all. Instead, respondent generally observes that
a defendant’s gang membership can be relevant to motive, then summarily
conciudes that since the prejudicial effect of gang evidence did not
ounweigh its probative value in People v. Williams, supra. 16 Cal.4th 153,
the same must be true in this case. {(RB 45.) To the extent that this rather
curious response implies that the relative weight of the probative value and
danger of unduc prejudice of the gang evidence in this case is identical to
that admitted in Peopie v. Williams, supra, 16 Cal.4th 153, it is completely
devoid of merit.

In Williams, the prosecution presented expert testimony and other
competent evidence to prove that the defendant was a leader of the Bloods,
that he had led a meeting of the Bloods in which they discussed killing
Crips in a specific place where the Bloods and Crips’ territorics overlapped,

and that the victim was subsequently killed in that spot while wearing blue

'* In another section of its argumcnt, respondent does specifically
discuss, with supporting record citations, the gang evidence that was
ultimately presented at irial. (RB 50.) lHowever, this discussion does not
support its summary assertion that the court correctly denied the pre-iriaf
motion to exciude the gang evidence since. as previously discussed, in
asscssing the propriety of a trial court’s ruling, “a reviewing court *focuses
on the ruling itself and the record on which it was made. It does not look to
subsequent matters . . . ." [Citation].” (People v. Bernanan (1993) 6 Cal.4th
1048. 1070.) Indeed, were Mr, McKinnon permitted to rely on the record as
it developed at trial to challenge the court’s ruling, it would only provide
further support for his argument that the court erred in admitting the
evidence, since the evidence ultimately produced at trial was incompetent

and insufficient to support the gang motive theory. (See AOB 149-155.)
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(traditionally worn by Crips) and appearing to be a Crip. {People v.
Williams, supra, 16 Cal.4th at pp. 192-193.) The probative value of this
evidence — that the defendant was the leader of a gang and had planned a
killing under the precise circumstances under which the victim was killed —
was obvious and significant, as this Court correctly held. (/4. at pp. 193-
194}

‘The proffered cvidence in this case did not even approach the
probative value of the evidence in Willigms. In ruling that the gang
evidence was relevant and more prejudicial than probative based upon
jailhouse informant Harold Black’s preliminary hearing testimony, the trial
court had nothing more than Black’s speculation that Mr. McKinnon's
(alleged) reference to “Scotty™ was to Scotly Ware, Black’s incompetent
and inadmissible testimony that Scotty Ware was a member of the Crips and
had been killed by a Blood, and the prosecution’s proffer that Ware had
been killed “some vears earlier.” {1 R 111-112; 1 CT 122-124.) In stark
contrast to Williams, the prosecution did not present, or offer to present,
compeient evidence that Ware belonged (or appeared to belong) to the
Crips, that his death was 1n any way gang-rclated, that Mr. McKinnon even
knew Ware, much less that he had ever stated his intention lo avenge
Ware's death, that Mr. MeKimion was particularly involved with the Crips,
that he had cver engaged in any act of gang violence, or that he had ever
cxpressed any intention to engagce in any act of gang violence. Indeed, the
trial court had before it affirmative evidence from Biack’s own mouth that
the Bloods and Crips coexisted peacefully in Banning. (AOB 134-138.)
Furthermore, because the evidence was entircly admissible in Williams. 1t
did not carry the same danger of undue prejudice as it did here, where it was

concededly inadmissible as to the Coder murder charge. Thus, apart from
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its recognition that gang evidence is highly inflammatory, this Court’s
decision in Willigms simply has no bearing on this case.

Given 1ts failure to address the particular facts of this casc and its
reliance on wholly inapposite authority to defend the trial court’s ruling, the
state’s response to Mr. McKinnon’s argument that the trial court abused its
discretion under Evidence Code scetion 352 in denying his pre-trial motion
to exclude the gang evidence amounts to a non-response. Hernce, no further
discussion of this aspect of the issue is necessary. For all of the rcasens
discussed in the opening brief, yet ignored by respondent, the court erred in
denying Mr. McKinnon's pre-trial motion to exclude the gang evidence.
(AOB 130-138.)

C. The Trial Court’s Admission of Hearsay Evidence
Regarding the Alleged Gang-Related Motive for the
Martin Murder Violated State Law and McKinnon’s
Sixth Amendment Right to Confrontation

Mr. McKinnon further argued that the trial court crred in admitting
the gang motive evidenee ultimately presented at trial — through Kerry Scott
and Harold Black — because it was incompetent hearsay. (AOB 138-148)
Because Mr. McKinnon was never given an opportunity to confront the
hearsay declarants, the hearsay came from unreliable sources, and it
provided “crucial™ evidence in a close case, admission of the evidence also
violated Mr. McKinnon's statc and federal constitutional rights to a fair
trial. (AOB 141, 148-149, citing, inter alia, Thomas v. Hubbard (9th Cir.
2001) 273 F.3d 1164, 1172-1174 [erroneous admission of hearsay evidence
regarding defendant’s alleged motive to commit charged crime violated
Sixth Amendment right to confrontation; even if classified as nonhearsay,
the evidence was so unduly prejudicial and the case so closc that the jurors

could not be expccted to so limit it]; see also Delaware v. Van Arsdail
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(1986) 475 11.8. 673, 678;Davis v. Alaska {1974) 415 11.S. 308, 317-318;
People v. Smith (2005) 135 Cal.App.4th 914, 924 [nontestimonial
statements which neither fall within firmly rooted hearsay cxception nor
otherwisc bear particularized guarantees of trustworthiness viclate
confrentation clausc].)

Respondent docs not diépulc that Kerry Scott’s testimony that Scotty
Ware was a member of the Crips gang was inadmissible hearsay to the
extent that it was offered for its truth, (See RB 48-49.) However,
respondent contends that the evidence was not offered for the truth that
Ware was, in fact, a Crip, but rather to prove that it was “common
knowledpe™ that Ware was a Crip. (RB 48.) Although it is not entirely
clear, respendent apparently rcasons that that evidence was adinissible for
the nonhearsayv purpose of proving that Mr. McKinnon believed that Ware
was a member of his own gang, which was relevant regardless of whether
Ware was, in fact, a Crip.

The problem with respondent’s argument is that this was nof the
purpose for which the cvidence of Ware's alleged membership in Mr.
McKinnon’s gang was either offered or admitted. The prosecution’s proffer
was that Warc was, in fact, a Crip. (1 RT 102.) On direct examination, the
prosecutor asked Kerry Scolt to what gang Ware belonged not what gang
Ware was rumored or believed to belong. (6 RT 784.) The tnal court
overruled defensc counscl's hearsay objection to that question by itself
eliciting Scott’s testimony that he had spoken to Ware on some prior
occasion {apparenily, though erroneously. concluding that this testimony
laid the foundation for admission of the evidence as a declaration against
Ware's penal or societal), after which it permitted Scott to answer the

question. {6 RT 784; Evid. Codc, § 1230.) Scett did so by tesiifying that
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Ware “claimed” the Crips - not that Ware was rumorcd or belicved to claim
the Crips. (6 RT 784.)" And the court never ruled that this testimony was
admitted for any nonhcarsay purpose, such as showing that it was
“commonly,” cven if mistakenly, belicved that Ware was a Crips.™

In stark contrast, when defensc counscl madc another hearsay
objection tc the prosecutor’s questions regarding the rumor “on the street”
about the circumstances of Ware's death (i.e., his alleged murder by a
Blood at a party}, the trial court interjected and specifically ruled that the
cvidence was admissible for the nonhcarsay purposc of demonstrating that
the “common” understanding in the community was that Warc had been
killed by a Blood, repardless of whether that was true. (6 RT 786-787.)
Thus, the record makes if abundantly clcar that Ware’s alleged Crips
membership was both offered and admitted for its truth. Since respondent
essentially concedes that the cevidence was hearsay and thus inadmissible for
this purpose, no further discussion of this erroneous ruling is necessary.

Respondent further contends that the court was correct in ruling that
Scott’s testimony that a Blood had killed Ware was admissible for the
nonhearsay purpose of showing that this was a matter of “cormmon’™ — cven

if incorreet — knowledge in the comununity, from which it could further be

" As noted in the opening brief (AOB 33, fn. 13), to “claim” a gang
is synonymous with belonging, or announcing allegiance, 10 a gang. (See,
e.g., RT 779, 730-784, 881, 938.)

'* Indeed, it was not commonly believed that Ware was a Crip. As
respondent recognizes, Charles Neazer, a self-admitted Blood, testified that
although Ware did not actually “gang bang,” he believed that Ware was
affiliated with his own gang, the Bloods, not the Crips. (8 RT 1082; RB
49.)
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inferred that Mr. McKinnon must have known it and believed it to be true.
(RB 48-49.) Respondent does not disagree that, in order for Scott’s
testimony to be relevant and admissible for this purpose, there had to be
competent evidence above and beyond Scott’s own testimony to prove that
Ware's murder by a Blood was a maiter so coonmonly understood and
believed in the community that Mr. McKinnon had to know of it and
believe it to be true. (See AOB 144-147, citing, inter aha, People v. Purvis
(1961) 36 Cal.2d 93, 97 and Alvarado v. Anderson (1959) 175 Cal.App.2d
166, 178; see RB 49.)

Instead, respondent contends that the prosecution did present
sufficient additional competent cvidence to lay the necessary foundation
with: 1) the testimony of jaithouse informant Harold Black that he had
heard the ruimor, which was sulficient to prove that the it was a matter of
common knowledge in the community; and 2} Black’s testimony that Mr.
McKinnon said that he had killed Martin “for Scotty,”™ which proved that
Mr, McKinnon both knew of the rumor that a Blood had killed Scotty Ware
and believed il to be true. (RB 49.) Respondent is mistaken.

As a preliminary matter, respandent ignores that the prosccution did
not utilize the evidence for any nonhearsay purpose; rather he represented
as truth to the court in hmine and to the jurors in his opening statement that
Scotty Ware was, in fact, a member of Mr. McKinnon’s own gang, the
Crips who had, in fact, been killed by a member of Gregory Marin’s gang,
the Bloods. {See AOB 146, citing 1 RT 102, 4 RT 505, and People v.
Coleman (1985) 38 Cal.3d 69, 921-94 [tral court committed prejudicial
crror under scction 352 by adimitting inflammatory hearsay evidence even
for limited neonhearsay purpose where prosecutor argued and relied on it for

its truth].)
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Respondent’s contention also overlooks that Black had not yet
testified to the rumor when defense counsel made his hearsay and tack of
foundation objections to Kerry Scott’s testimony and the court overruled
them. (6 RT 784, 787-788.) Thus, at the time the objections were made,
Scott was the only person who clauned that Ware’s murder at the hand of a
Blood was a matter of common knowledge in the community. As set forth
in the opening brief, Scott’s testimeny alone was not sufficient to
demonstrate that the alleged rumor was a matter of common knowledge in
the community. Indeed, even considering Black’s testimony that he had
heard the rumor, the testimony of those fwo witnesses alone was
insufficient to demonstratc that the rumor ywas 50 commaonfy believed by so
many community members that Mr. McKinnon must not only have known
about it, but also believed it to be true. (AOB 144-146.)

Equally without merit 1s respondent’s contention that Black’s claim
that Mr, McKinnon said that he had killed Gregory Martin “for Scotty™
supplied the necessary foundation to show that Mr. McKinnon believed
(even if mistakenly) that Scotty Ware was a member of his own gang who
had been killed by a Blood. Even setting aside the substantial doubts that
Mr. McKinnon made that statement at all, that bare remark siinply did not
cstablish the critical foundational facts that: 1) “Scotty” referred 1o Scofty
Ware,; 2) Scotty Ware was a Crip; and 3} Mr. McKinnon believed that
Scotly Ware had been killed by a Blood. "That ambiguous {alleged)
statement was only given meaning through other, incompetent hearsay
evidencc.

Particularly puzzling is respondent’s contention that Mr. McKinnon
actually benefitted from the erroncous admission of the evidence becausc

the presentation of competent evidence to prove that Ware’s alleged murder
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by a Blood was a mattcr of common knowledge would only have harmed
him. That is, according to respondent, had the prosecutor presented
cémpetent evidence to lay the necessary foundation for admission of the
evidence with “a parade of expert and lay witnesses marching into the
courtroom to testify as to what was common knowledge in Banning about
gangs. . .. McKinnon would now be arguing on appeal that admission of so
much gang evidence was cumulative and prejudicial.”™ (RB 49.)

QOf course, respondent’s contention not only assumes, but asks this
Court to presume, that the prosecutor cou/d have presented competent
evidence to prove that the rumor was a matter of common knowledge had
he chosen to do so. Such an assumption or presumption is, of course,
inappropriate. (See, e.g., Peaple v. Capps (1989) 215 Cal.App.3d 1112,
1118 [rejecting Pcople’s argument premised on ““possib[ility] that the
prosecutor had additional evidence to present™ as speculation unsupported
by record].) Further, it is belied by the record. Dcfense counsel vigorously
contested the prosecution’s contentions that Ware was a Crip, that he had
been killed by a Blood, and that the Martin murder had anything to do with
Ware’s death, yet the prosecutor failed to present the kind of evidence a
party normally offers to prove such facts, such as police ficld identification
cards, information from Cal-Gangs, evidence that Ware bore gang tattoos,
police or other reports regarding the circumstances of Ware’s death,
witnesses to Ware’s death, the testimony of Ware’s own family regarding
his death. or even a death certificate to show when he died. It 13 well
recognized that when a party — particularly the party bearing the burden of
proof — has the power to call logical witness or present material evidence
and fails to do so, it is reasonable to infer that the evidence would have

been adverse to that party. {Sce, e.g., People v. Ford (1988) 45 Cal.3d 431,
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442-443; accord United States v. Taylor {9th Cir. 1995) 32 I'.3d 207, 211 N
The trial court erred in admitting the evidence.

D. The Erroneous Admission of the Gang Evidence was
Prejudicial, Violated McKinnon’s Due Process Right to a
Fair Trial, and Requires That the Judgment Be Reversed

Finally, Mr. McKinnon argued in the opening brief that the gang
evidence ultimately introduced was irrelevant 1o any legitimate issue in this
case, Hence, the only logical — albeit impermissible — inferencc the jury
would draw from the evidence of Mr. McKinnon’s gang membership was
an impermissible one of criminal disposition; the enormous prejudice
caused by this impermissible infcrence, as applied to both murder charges,
was 50 great as to deny Mr, McKinnon his due process right to a fair trial.
{AOB 149-155, citing, inter alia, McKinney v. Rees {9th Cir. 1993) 993 F.2d
1378, 1382-1383, cert. denied Qlivarez v. McKinney {(1993) 510 U.S. 1020
[erroneous admission of propensity evidence viclated defendant’s due
process right to fair trial], Jammal v. Van de Kamp {9th Cir. 1991) 926 F.2d
918, 920 [*if there are no permissible inferences the jury can may draw”
from the other misconduct evidence, its admission can violate due process|,
and People v. Partida, supra, 37 Cal.4th at pp. 436-438 [erroncous
admission of gang evidence may render trial fundamentally unfair in
viclation ol due process]; see also People v. Albarran (2007) 149
Cal.App.4th 214, 228-231 {admission of gang evidence violated

defendant’s due process right to fair trial where evidence ultimately

¥ Respondent does not dispute that if defense counsel had made the
samc trial ohjections to essentially the samc testimony offered by Black,
they would have been futile and, hence, counsel’s failure to make Lhose
objections to Black’s testimony did not waive his right to challenge it on
appeal. (AOB 147-148.) Mr. McKinnon takes this as a concesston.
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presented at trial was insufficient to suppert gang metive theory and hence
“no permissible inferences”™ could be drawn {rom that evidence, but instead
1ts ~“paramount function” was to show defendant’s “criminal dispositien™].)

Respondent disagrees. According to respondent, Mr. McKinnon’s
gang membership was relevant, and highly probative, because 1t filled an
important evidentiary gap in the prosecution’s case — Mr. McKinnon's
motive for killing Gregory Martin. (RB 30-51.)

The flaw in respondent’s contention is that evidence 1s not relevant
simply because it is offcred to prove an important issuc. Cerlainly. Mr.
McKinnon agrees that motive was a material issue and a significant
evidentiary void in the prosecution’s Martin murder case. But he disagrees
that his membership in the Crips bore any legal relevance to prove that
issue. (See, c.g., People v. Thompson (1980) 27 Cal.3d 305,313 & . 20
[relevancy ol evidence involves the “extent to which it tends to prove an
issue by logic and reason™; the importance of the issuc to the case goes to
materiality, not relevancy].) As discussed at length in the opening briel,
and based on a detailed discussion of the evidence that is entirely absent
from respondent’s briefing, given the evidence presented and the lack
thereof, McKinnon’s membership in the Crips simply did not logically,
naturally, and by reasonable inference tend to prove that he was motivated
te kill Gregory Martin (a Blood), with whom he amicably socialized as
recently as a few days before the murder, in a town in which the Crips and
Bloods members typically socialized and got aleng, over the death of a third
party { Ware) that occurred several years earlier — a third party whom the
evidence failcd to show Mr. McKinnon even knew, a third party whom the
evidence failed to show belonged to the Crips, and a third party who died

under unknown circuimstances, (AOB 149-153.) Thus, while motive was
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indeed an important factor in this case that the prosecution failed to prove,
Mr. MeKinnon's gang membership simply did nothing to prove it.

Indeed, respondent ignores that the prosecutor himself clearly
seemed to recognize as much. Ultimately, he did nof argue the gang motive
theory in his guiit phase summation. The prosecutor’s argument in this
regard — or more accurately, the lack thereof — is perhaps the most telling
proof of the ultimate irrelevance of Mr. McKinnon’s gang membership 1o
any legitimate issue presented in this case. (AOB 152-1353))

The state’s pnfy response to Mr. McKinnon’s argument regarding the
logical irrclevance of the gang evidence is that it “overlooks an important
piece of testimony™ — namely Black’s prefiminary hearing testimony that
“Ware had been murdered ‘the previous vear. . .." {1 CT 48.) [sic]™'® (RB
51.) But the jury never heard this testimony. The only evidence regarding
the date of Ware’s death presented to the jurcrs came from Charles Neazer,
who testified that he had heard that Ware died ar feast four years before
Martin was Killed. near the end of 19892 or the beginning of 1990. (AOB
150-151, citing 8 R'T 1083.)”

As to respondent’s contention that admission of Mr. McKinnon's
membership in the Crips was not prejudicial because it was not extensive
and therelore did not comprisc a significant part of the state’s casc (RB 50),

it misses the point. The point is that the evidence of Mr. McKinnon’s gang

'* Respondent’s record citation is apparently a typographical error.
The correct citation to Black’s preliminary hearing testimony in this regard
1sto 1 CT 123-124.

"7 Indeed, the prosecutor himself apparently put no stock in IHarold
Black’s preliminary testumony that Ware had been killed a yvear earlier. His
only offer of proof regarding the timing of Ware’s death was that it had
occurred “some vears earlier.” {1 RT 102.)
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membership was irrelevant to any legitimate issue in the case. The point is
that this irrelevance to any legitimate issue leads to the inevitabie
conciusion that the jurors must have considered it for iis only other logical —
albeit highly improper and inflammatory — purpose: to show Mr.
McKinnon's vieolent character and propensity to commit precisely the kind
of “senseless” (RDB 33, 38, 45, 52, 123, 132) crimes with which he was
charged. The prejudice in considering gang membership evidence for such
a purpose, particularly in a case such as this wherc identity is the disputed
issue and the prosecution’s case is weak at best, 1s manifest and deprived
Mr. McKinnon of his statc and federal constitutional rights to a fair trial and
reliable verdicets that he was puilty of capital murder. (People v. Albarran,
supra, 149 Cal.App.4th at pp. 228-23 1 [admission of gang evidence
violated defendant’s due process right to fair trial where evidence uitimately
presented at trial was insufficient to support gang motive theory, “no
permissible infercnces™ could be drawn from that evidence. and hence its
“paramount function” was to show defendant’s “criminal disposition™);
McKinney v. Rees, supra. 993 F.2d at pp. 1382-1383, cert. denied Qlivarez
v. MceKinney (1993) 510 U.S. 1020 {admission of propensity evidence
violated defendant’s duc process right to fair triall; Jammal v. Van de
Kamp, supra, 926 F.2d at p. 920 [*if there are no permissible inferences the
jury can may draw” from the other misconduct evidence, its admission can
violate due process]; People v. Partida, supra, 37 Cal.4th at pp. 436-438
[erroncous admission of gang cvidence mmay render trial {undamentaily
unfair in violation of due process].)

Finally, respondent contends that the “ultimate question”™ of
preiudice is reduced to whether admission of the gang cvidence was

prejudicial as to the Coder murder conviction since, respondent concedes, 1t

o6



was irrelevant and inadmissible to prove any issue relating to that charge.
(RB 52.) It was not, respondent contends, for two reasons: 1) “little, il
anything, about these two murders made any sense™ and therefore, the gang
cvidence could not have been prejudicial; and 2) the prosecuticn “went to
great lengths to demonstrate that the Coder murder was without motive,
thereby negating any possibility that the jury would let gang membership
spill over to the Coder charge.” (RB 52.) Nonsensc.

As a preliminary matter, Mr. McKinnon agrees that “littic, 1l

’

anything™”™ about the sfate’s theory that Mr. McKinnon committed the
murders “made any sense,” including the fact that Mr. McKinnon had no
motive to cominit either of them. (RB 52.} But it is the very absence of any
motive for Mr. McKinnon to have committed the murders, the absence of
any conncction or animosity between Mr. McKinnen and the victims, and
the absence of any hint of cvidence that Mr, McKinnon was some kind of
predatory serial killer who murdered strangers and [riendly acquaintances
for the [un ol it, which peints so compellingly to his innocence. (See, e.g.,
People v. Aibertson (1944) 23 Cal.2d 550, 566 [“startling fact that no
motive whatsoever is shown™ is a **fact to be reckoned on the side of
innocence’”].) The evidence of Mr. McKinnon’s membership in a
notorious street gang ¢ffectively invited the jurors to ill the otherwise
gaping holes in the state’s casc with prohibited inferences that he was a
violent and dangerous man predisposed to commit the kinds of ¢rimes
charged against him and hencc was morc likely than not to have committed
the charged criines. As such, 1t was treimnendously prejudicial.

And becausc Mr. McKinnon’s gang membership was irrelevant to

motive in either case, as demonstrated by the prosecutor’s failure to argue

the evidence for that purpose, there is no basis on which to presume that the
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jurors properly limited their consideration to meotive in either case, much
less to motive in both cases, as respondent contends. (RB 52.) To the
contrary, as established above and in the opening brief, it is preciscly
because the gang evidence was irrelevant to motive or any other legitimate
issue that the jurors undoubiedly considered it for the prohibited purposc of
inferring Mr. McKinnon's criminal disposition to commit bath “scnseless™
murders.

In any event, even if the evidence bore some minimal degree of
relevance to the issuc of motive for the Martin murder case, the court still
erred in admitting it and, given the inflammatory nature of the evidence as
weighed against the closeness of both cases, that error was prejudicial and
demands reversal of the entire judgment. (See, c.g., People v. Avitia (2005)
127 Cal.App.dth 185, 193-195.) As respondent does not address, much less
make any atlempt to dispute, the weakness of the evidence supporting both
charges against Mr. McKinnon in assessing the harm from the error (sce
AOB 152-154; compare RB 46-52), no further discussion of this 1ssue is
necessary. The admission of the gang evidence was prejudicial, violated
Mr. McKinnon’s state and federal constitutional rights to a fair trial and
reliable verdicts that he was guilty of capital murder, and demands reversal.
(AOB 149-155.)

#
f
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THE JUDGMENT MUST BE REVERSED BECAUSE
THE TRIAL COURT VIOLATED STATE LAW AND
MR. MCKINNON’S RIGHTS UNDER THE SEXTIH,
EIGHTH, AND FOURTEENTH AMENDMENTS BY
REFUSING TO ADMIT THE DISTRICT ATTORNEY
INVESTIGATOR’S DOCUMENTED INTENTION TO
“MAKE” EVIDENCE TO FIT THE STATE’S TIIEORY
THAT MR. MCKINNON WAS GREGORY MARTIN'S
KILLER

A. Introduction

In his opening brief, Mr. McKinnon argued that the court erred in

excluding a memo written by District Attomney [nvestigator Buchanan

arliculating his own theory that, although Mr. “McKinnon did not possess

the handgun [identified as the Martin murder weapon] at the time of his

arrest,” Mr. McKinnon “probably stuck it in the fermalce’s [Kim Gamble’s]

purse at the time of the car stop™ and stating his intcntion to [ind Ms.

(Gamble and “make a wit|ness| out of her. Or arrest her for 32 P.C."

[accessory alter the fact to murder|, as well as to locate and interview

Ilarold Black and Johnetta ITawkins. (7SCT 38; AOB 156-179.)"%

'® The memo in whole stated:
John -

As you can tell by this [police] report McKinnon did net
possess the handgun at the time of his arrest. However, I think he
prebably stuck it in the female’s purse at Lhe time of the car stop.

[ will find this gal (Kimiva Gamble) and make a wit [sic] out
of'her. Or arrest her for 32 P.C. She apparcntly pled out to the
12025/12031 PC chargc and took 36 months probation.

(continued...)
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The memo was highly relevant to prove Buchanan’s intent, and his
conduct in accord with that expressed intent, to threaten Ms. Gamble with
criminal charges if she did not recant her police statement that the gun was
hers, along with her guilty plea to possessing that weapon. and testify -
vears later - to his theory. As such, 1t was admissible as nonhearsay. {AOB
160-170, citing. infer alia, [vid. Code, § 1250°% and People v. Griffin (2004)
33 Cal.4th 336, 578, and authorities cited thercin [statement of declarant’s

intent or mental state is relcvant and admissible as circumstantial evidence

*(...continued)

As of now, Steve GGomez and 1 plan to go to [Folsom
and interview Harold Black & Las Vegas to locate and
interview Johnetta Hawkins on May 1 & 2.

Buck
[P.S.} ' keeping an envelope for def.
discovery. (Def. Ex. B at 7SCT 38, emphasis in
original.)

" Evidence Code section 1250 provides in relevant part:

evidence of a statement of the declarant’s then existing
state of mind . . . (inciuding a statement of intent . . .) is
not made inadmissible by the hearsay rule when:

(1) The evidence is offered to prove the declarant’s
state of mind . . . at that time or at any other time when
1t is itselt an issue in the action: or

(2) The evidence is offered to prove or explain acts or
conduct of the declarant . . . .

As the Comment to section 1230 explains, when a statcment
is used to explain the declarant’s state of mind, or is relevant
to prove his or her subsequent conduct, “the evidence is not
hearsay because it is not offered to prove the truth of the
matier stated.”
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tending to show declarant’s future conduet in accordance with his or her
expressed intent].) The evidence of Buchanan’s intent and his conduct in
accord with that intent was, in turn, highly relevani to show the effect of his
conduct on Kim Gamble - i.e., that she had compelling motive 1o falsely
recant her prior statements and tailor her testimony to Buchanan’s theory,
and to support Mr. McKinnon's defense of evidence fabrication on the part
of the prosecution. (AOB 165-170, citing, inter alia, People v. Turrer
(1994) 8 Cal.4th 137, 189 and People v. Burgener {2003) 29 Cal.4th 833,
868.) Because this evidence was highly relevant to prove the bias of a
critical prosecufion witness. Kim Gamble, and to support Mr. McKinnon’s
defense, the court’s exclusion of the evidence violated not only state law,
but also his rights under the Sixth, Eighth, and Fourteenth Amendments.
(AOB 160-170, citing, inter alia, Evid. Code, §§ 780, subd. ([) & 1250, Ca.
Const., art. I, § 28, subd. {d), Holmes v. South Carolina (2006) 547 1J.S.
319, 329-331 [exclusion of third party culpability under state court rule
allowing exclusion of such evidence in face of strong cvidence of guilt
violated defendant’s constitutional right to “a meaning ful opportunity to
present a complete defense™], Kyles v. Whitley (1995} 514 11.S. 419, 443-
454, Crare v. Kentucky (1986) 476 U.S. 683, 690, Delaware v. Van Arsdall
(1986) 475 U.8. 673, 678, Davis v. Alaska (1974) 415 U.S. 308. 311, 319-
320, Washington v. Texas (1967) 388 U.S. 14, 23, Alcala v. Woodford (9th
Cir. 2003) 334 F.3d B62, 877-B79, cert. denied Alcala v. California (1993)
510 U.S. 877, DePetris v. Kuykendall {9th Cir. 2001} 239 F.3d 1057, 1062,
and Justice v. Hoke (2d Cir. 1996) 90 F.3d 43, 49.)

Respondent briefly contends that Mr. MeKinnon waived his right to
chalienge exclusion of the cvidence. (RD 56-57.) Alternatively, respondent

contends that the court’s ruling was correct. (RB 57-59.) As a final
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altermative, respondent contends that any crror in excluding the memo was
harmless. (RB 60-62.) All of respondent’s contentions are without merit.

B. Mr. McKinnon Did Not Waive His Right to Challenge the
Trial Court’s Erroneous Exclusion of the Memo

Respondent contends that Mr. McKinnon waived his right to
challenge the trial court’s erroneous exclusion of the memo because he
“never presented the trial court” with the theorics of admissibility that he
now offers on appeal. (RB 56-57.} Rather, respondent contends, “counsel
limited his theory of admissibility to his request to cail Buchanan as a
witness and ask him about the letter as it related to Gamble.” (RB 36.)
Respondent’s contentions arce specious.

Evidence Code section 354 provides in relevant part:

A verdiet or finding shall not be set aside, nor
shall the judgment or decision based thereon be
reversed, by reason of the erroncous exclusion
of evidence unless the court which passes on the
effect of the error or errors is of the opinien that
the error or errors complained of resulted in a
miscarriage ol justice and it appears on record
that;

(a) The substance, purposc, and relevance of the
excluded evidence was made known to the court
by the questions asked, the offer of prool] or by
other means; [or]

(b}  The rulings of the court made compliance with
subdivision {z) futile . . ..

Here, contrary to respondent’s representation of the record, defense
counsel quite clearly moved to “have it [the memo]j introduced into
evidence” once Mr. Buchanan authenticated it. (8 RT 10990.} [n addition to
admitting the memo itself, defense counsel explained that he also wished to

question Buchanan about what its contents revealed — i.e., ““did he have an
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interview with her [Kim Gamble] and did he attempt to dissuade her, or to
change her storv, or 1o pressure her in any way.” (8§ RT 1099.,) In this
regard, defense counscl explained, “this document is relevant in that 7
indicates an intent on his part, as is said in this letter, to find Kimiya
Gamble and to make a witness out of her or to arrest her for 32PC.” (§ RT
1099, italics added.} As defense counsel further explained in response to
the prosecutor’s objection that the first paragraph of the memo was
irrelevant and the second paragraph would not constitute impeachment of
Buchanan’s expected testimeny:

Your honor, we do net believe that this is just mercly

and should be merely relegated to the theory of impeachment.

We believe this goes to Buchanan’s intent, that for the

first part that Mr. Davis {the prosccutor| indicated he thought

the first paragraph was not relevani. We belicve it 1s.

Because it shows the reasoning why he needs to, we betieve,

accomplish this event. And that it indicates he has

documenied his intent and it is at least circumstantial

evidence of what attempts, perhaps, were made and these [sic

— this is?] circumstantial evidence of that. We believe that it

1s relevant on more than just the theory and issue of

impeachment.

(8 RT 1100-1101, italics added.)

Counsc] reiterated his thecries of relevance and admissibility when
he sought clariflication of the court’s rather baffling ruling that he could
only question Buchanan about the second paragraph of the memo and only
if he first called Buchanan as a witness and elicited specific testimony from
him, inquiring, 1 just want to make sure what the parameters are as
outlined by your Honor. If I ask Mr. Buchanan, did you pressure in any

way, Gamble, and attempt to try to get her to change her story {rom the fact

that she possessed the gun alone, to the fact that Crandell McKinnon told
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her to put it in her purse? And if Mr. Buchanan were to say no to that
question. na, I did not do that, would [ be able 10 then say, sir, 1sn’t it truc
you wrote a memo?” (8 RT 1102.) When the court ruled that he could not,
but could enly introduce the second paragraph of the memo only if
Buchanan denied that it was his “intention either to make her a witness or
arrest her for 32PC.” counsel explained that he would not take that course
because the court had refused to allow him to “introduce the document in
total™ (8 RT 1103), and “we wished to introduce that. the documents [séc] in
toto” (8 RT 1104).

Thus, contrary to respondent’s representation ol the facts, defense
counsel made it abundantly clear he was offering the memo itsell into
evidence. He also made it abundantly clear that the memo “in tot0™ as
relevant in that it showed that Buchanan “documented his intent™ in
interrogating Ms. Gamble, which was “at least circumstantial evidence™ of
what he said and did in interrogating her — i.e., through the threat of
criminal charges, pressured her into recanting her prior aceeptance of
responsibility for owning and possessing the gun and shifting blame to Mr.
McKinnon. Thus, through defense counsel’s explicit words, as well as his
cross-examination of Kim Gamble. the tral court was well aware of the
“substance™ of the offered evidence (the memo), its “purpose”™ (to illustrate
the intimidating and leading manner in which Buchanan conducted his
interrogations, particularly his interrogation of Ms. Gamble) and its
“relevance” (to show that Gamble’s retraction of her prior statements and
her testimony that the gun was Mr. McKinnon’s were the false products of
undue police pressure). (Evid. Code, § 354, subd. (2)}. And this is
precisely what Mr. MeKinnon argues on this appeal, (AOB 160-169.)

Defense counsel’s ofler of proof was more than adequate to preserve his
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challenge on appeal to the court’s erreneous ruling excluding the first two
paragraphs of the memo. (/hid.; People v. McGee, supra, 31 Cal.2d at p.
242; see also 3 Witkin, Cal. Cvid. 4th (2000}, ch. X1, § 403.)

To be sure, defense counsel’s offer was not as clear regarding the
relevance and admuissibility of the third paragraph of the memo, in which
Buchanan also stated his intention to find and interview Harold Black and
Johnetta Hawkins — i.e., that the memo as a whole tended to show that
Buchanan had a theory in mind and planned to intimidate at least one
witness {Gamble} into testifying to that theory, which was circumstantial
cvidence that he intended to use and did usc the same kind of inappropriate
mcthods to extraet specific statement and testimony from Black and
Hawkins when he found and interviewed them. (See AOB 167-169.)
Nevertheless, from the court’s ruling regarding the relevance and
admissibility of the evidence to show that Buchanan had intimidated
(Gamble into changing her story and implicating Mr. McKinnon, it was clear
that any further argument regarding the same theories of relevance and
admissibility of the memo to show that Buchanan had ceerced Black and
Hawkins into their testimony against Mr. McKinnon would have been
futile. (Tvid. Code, § 354, subd. (b).) Hence, nothing further was required
{o preserve the trial court’s erroneous exclusion of the memo “in toto™ (8
RT 1104) for appeal.

C. The Trial Court’s Exclusion of the Memo Violated State
Law, as Well as Mr. McKinnon'’s Rights under the Sixth,
Eighth, and Fourteenth Amendments

The state defends the court’s exclusion of the memo on the ground
that “the trial court ‘retains discretion to adnit or exclude evidence offered
for impeachment’ . . . . [which] inciudes the ability to control the ‘seope of

cross-examination designed to test the credibility or recollection of the
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witness.”” {RB 38.)

But Mr. McKinnon was not attempting to impeach Buchanan's
testimony — indecd. Buchanan did not testify at all — or to test Buchanan's
credibility or recoliection on cross-cxamination. As discussed in the
opening brief, the memo was independently admissible to prove the manner
in which Buchanan interrogated Gamble (as well as other witnesses) and to
undermine Gamble s trial testimony that the gun found in her purse was Mr.
MeKinnon's. {(AOB 156-158, 164-170.) Given its relevance and the
critical nature ol Gamble’s testimony, the trial court simply had no
discretion to exclude this evidence. (AOB 160-170, and authorities cited
therein.) _

Respondent further contends that although the first paragraph ol the
memo - in which Buchanan articulated the very theory to which Gamble
ultimately testified - “might have demonstrated . . . Buchanan’s intent when
he interviewed Gamble,” the trial court correctly ruled that it was irrelevant
because “nothing in the paragraph tended to demonstrate (ramble knew:
anything about Buchanan’s alleged intent 10 have her testify despite her
having pled to the firearm possession charge™ (and, of course, admitting to
the arresting officer that the gun was hers when he discovered it in her
purse). (RB 58.)

What respondent’s assertion fails to grasp is that a statement of
intent (as respondent concedes appears in the first paragraph) is itself’
circumslantial evidence that the declarant (Buchanan) acred in conformity
with that statement. {(See AOB 164-163, citing, People v. Griffin (2004) 35
Cal.4th 336, 378, and authonties cited therein [statement of declarant’s
intent or mental state is relevant and admissible as circumstantial evidence

tending to show declarant’s future conduct in accordance with his or her
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expressed intent]; People v. Jones (1996) 13 Cal.dth 535, 547; People v.
Brust (1957) 47 Cal.2d 776, 784-785; Peopie v. Peggesse (1980) 102
Cal.App.3d 415, 419; Evid. Code, § 1250.) In othcr words, on its face, the
first two paragraphs together provided circumstantial evidence that“Gamble
knew” {RB 58) about Buchanan’s intent because he toid her that he would
arrest and charge her as an accessory to murder 1f she did not recant her
prior statements and testify that the gun was Mr. McKinnon’s.

And proof of Buchanan’s conduct in conformity with his intent — ie.,
that he did threaten Gamble with criminal charges unless she testified to his
specitic theory — was, in turn, hiphly relevant and admissible for the
nonhearsay purpose of showing the effect on Ms. Gamble and her motive
for to falsely recant her prior admissions that the gun was hers and shift
blame for the gun's ownership to Mr. MeKinnoen for possessing the gun ;Lnd
putting it in her purse. {AOB 166, and authorities cited therein; sce also
People v. Mendoza (2007} 42 Cal.4th 686, 697, and authoritics cited therein
[non-testifying declarant’s out of court staternent admissible for nonhearsay
purpose of showing effect on hearer, including motive and conduct].)

Nonetheless, respondent contends, in order for the nemo Lo be
admissible as evidence of Buchanan's intent and his conduct in conformity
thereto, the court was correct in ruling that:

counsel had to first establish what Buchanan said to Gamblc
and give Buchanan an opportunity to explain his state of
mind. [fBuchanan denied pressuring Gamble, the secend
paragraph would be relevant. Tn fact, had Mr. McKinnon
pursucd this approach, the first paragraph might then have
become relevant as tending to provide 4 nexus between
Buchanan’s answers and his state of mind. Of course,
McKinnon never established Buchanan’s state of mind,
because he decided not to call the investigaior as a witness.
Consequently, the court’s ruling was not only correet, but

77



McKinnon also failed to preserve this aspect of his claim.

(RB 58, italics added.) Respondent’s contention in this regard is
remarkable in at least two importiant respects.

First, respondent’s novel contention that counse! had to “establish
what Buchanan said to Gamble and give Buchanan an opportunity to
explain his state of mind™ with Buchanan’s own testimony before the memo
would be admissible 1s made any without citation to any authority
whatsoever. Thus, the Courl should pass it without consideration. (See,
c.g., People v. Stanley (1695) 10 Cal.4th 764, 793 [court may pass without
consideration “argument” made without citation to supporting authority].)

In fact, there is no authority to suppori respondent’s novel
contention. Respondent employs the same flawed reasoning that the trial
court employed — that the evidence was offercd as a prior inconsistent
statement, the only hearsay ¢xception that requires that the statement be
inconsistent with the witnesses testimony and that the witness be given an
opportunity to explain or deny it (or that the witness remains available to be
recalled by the opposing party). (Evid. Code, §§ 770, 1235; People v.
Ledesma (2006) 39 Cal.4th 641, 710.) But, once again, the evidence was
not offered as a prior inconsistent statcment.

As previously discussed, the memo was offered and relevant for the
nonhearsay purposes of proving Buchanan’s intent and his conforming
conduct when he interrogated Ms. Gamble and that Ms. Gamble’s testimony
against Mr. McKinnon was the falsc product of Buchanan’s conduct.
“Except as otherwise provided by statute, all relevant evidence is
admissible.” (Evid. Code, § 351). Respondcnt points 1o no statutc, or any

other authority, under which the admissibility of a relevant, nonhcarsay
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statement is conditioned upon ¢liciting specific, Jive testimony from the
declarant. (See, e.g.. People v. Fauber (1992) 2 Cal.4th 792, 854 [“as
nonhearsay evidence relevant to a disputed issue . . . it should have been
admitred unless some other rule dictated its exclusion. (Evid. Code. § 351.)
No such rule is suggested to us™].)™ Indeed, the authoritics arc to the
contrary. (See, e.g., | Witkin, Cal. Evid. 4th (2000), ch. VI, § 199 [*“the

12

sole tests”™ for admissibility of extrajudicial declaration evincing state of
mind are “*is the intention . . . at the time material to the issues under trial,
and, does the declaration indicate what the declarant’s intent . . . was’™”];
People v. Sanders (1995} 11 Cal.4th 475, 518 |evidence of non-testifying
declarant’s out of court statement relevant and admissible under Evidence
Code section 1250 for nonhearsay purpose of preving her intent and
conduet in conformity thereto]; People v. Brust (1957} 47 Cal.2d 776, 784-
785 [evidence of deceased declarant’s out of coun statement relevant and
admissible for nonhearsay purpose of proving declarant’s intent and
conduct in conformity thereto, which in tum was relevant to explain
defendant’s reaction to statement and his own mental statc].) In other
words, Mr. McKinnon was entitled to “establish Buchanan’s state of mind™
(R 538} with the memo; he was not required 1o attemnpt to do so with
Buchanan’s testimony.

Indeed, this Court has consistentlv recognized the right ol counsel to
present his case as he chooses, so long as his evidence is admissible. The
*manner of presenting evidence to the jury. . . [is] one of trial tactics,
property vested in counsel . . .7 (People v. Rotlif (1986) 41 Cal.3d 675,

697.) For instance. this Court has repeatedly held thal “the prosecution [is]

* The People made no hearsay objection at trial nor do they contend
that the cvidence was hearsay on appeal.
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not required to accept . . . a stipulation or other ‘sanitized” method of
presenting its case.” (People v. Carter (2005} 36 Cal.4th 1114, 1169, 1170,
and authorities cited therein; accord, People v. Zambrane {(2007) 41 Cal.4th
1082, 1149, and authorities cited therein [so long as other evidence is
relevant and admissible, “we have repeatedly stated, the prosecution need
not prove the details of the charges solely from the testimony of live
wiinesses {citations| nor *accept antiseptic stipulations in iieu of
photographic evidence’ [citations™].} ~What is saucc for the People’s goose
is sauce for the delendant’s gander.” {Nienhouse v. Superior Court (1996)
42 Cal.App.4th 83, 92.) Absent any statutory basis for doing so, the court
had no authority to control the method by which counsel chose to present
the cvidence reflected in the memorandum to the jury. If the state wished to
give Buchanan an opportunity to explain or deny the contents of the
stalement, it was certainly [ree to call him as its own witness. But defense
counsel was under no obligation do to so. The trial court erred in ruling
otherwise.

Second, respondent’s contention that Buchanan’s testimony might
have made not only the second paragraph of the memo, but also the first
paragraph, relevant, is remarkable becausc it elfectively concedes — without
admitting as much — that the court was incorrect in ruling otherwisc. As
discussed in the opening brief and as the record amply demonstraies, the
courl was very clear that, no matter what testimony defense counsel elicited
from Buchanan, the first paragraph of the memo was irrelevant and
inadmissible; it was onfy the second paragraph that “might” become
relevant, depending on what Buchanan testified to. (AOB 156-159, 170-
171; 8 RT 1101-1103))

For the same reasons, respondent’s contention Mr. McKinnon failed
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to preserve the court’s exclusion of the memo since “McKinnon never
established Buchanan’s state of mind, because he decided not to call the
investigator as a witness,” is without merit. (RB 58.) As discussed in the
opening brief, because the court madc it abundantly clear that the memo
itself would be inadmissible because the first and third paragraphs were
“totally irrelevant” regardless of Buchanan’s testimony, counsel’s deeision
net to call Buchanan as a witness did not forfeit Mr. McKinmon’s right to
challenge the trial eourt’s erroneous cxclusion of the memo on appeal.
(AOB 170-171.)

In sum, the memo as a whole tended to show that Buchanan had a
theory in mind, expressed his intent to “make™ a witness out of Gamble by
threatening to charge her as an accessory to murder if she did not testify to
that theory, and that Gambie’s ultimatc testimony to that theory. and the
retraction of her prior inconsistent statemcnts, was the false product of
unduc police pressure. The memo as a whole further tended to show the
manner in which Buchanan intended to, and did, build his case against Mr.
McKinnon, including the statements and testimony he obtained from Harold
Black and Johnetta Hawkin. Thus, the memo as a whole tended to cast
doubt on the credibility of prosecution witnesses Gamble, Black. and
Hawkins's accounts and to support Mr. McKinnon’s defensc of cvidence
fabrication. (See AODB 162-164, 168-169, citing, inter alia, Kyles v. Whitley
(1995) 514 U.S. 419, 443-454 [“damage (o prosecution’s case” {rom
evidence of questionable interrogation tactics is not “confined 10”
undermining that witnesses’s testimony, but extends to “the thoroughness
and even good faith of the investigatlion, as well”]. United States v. Sager
{9th Cir.2000) 227 F.3d 1138, 1145-1146 [officer’s questionable

nterrogation tactics potentially affected not only credibility, but “perhaps
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more importantly . .. weight to be given to evidence produccd by his
investigation”].) Hence, and as discussed in the opening brief; the
exclusion of the memo violated not only state law, but also Mr.
McKinnon's rights under the Sixth, Eighth, and Fourteenth Amendments.
(see AOB 160-170, and authorities cited therein). As respondent does not
dispute that any error under state law in excluding the memo also violated
Mr, McKinnon’s federal constitutional rights, no [uriher discussion of this
aspect of the issue is necessary.™

D. The Error Requires Reversal of the Martin Murder
Conviction, the Multiple Murder Special Circumstance,
and the Death Judgment

At the outsct, respondent contends that if any crror oceurred, it was
harmless under the Watson standard for violations of state law and proceeds
to address the question of prejudice under that standard. (RB 60-62, citing
People v. Watson (1956) 46 Cal.2d 818, 836.) In a single sentence at the
end of its argument, respondent concludes, withoutl any supporting
argument or analysis, “[s])imilarly, assuming arguendo the error implicated
McKinnon’s rights under the federal Constitution, the error was harmless
for the reasons arpued above. (Chapman v. California (1967) 386 U.5. 18,
23-24....)7 (RB 62))

Of course, the two standards are very different. Under the state law
standard, the appellant bears the burden of proving that, in the absence of

the state law violation, it is reasonahly probable that the result would have

' Respondent does not dispute that Mr. McKinnon adequatcly
preserved his claims that this and the other errors raised in this briel also
violated his federal constitutional rights when the trial court granted defense
counsel’s unopposed pre-trial motion to consider all of his tral objections
and motions to be made under the Fifith, Sixth, Eighth. and Fourteenth
Amendments. (1 CT 209-213; 1 RT 9; sec AOB 149, fn. 52.)
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been different. (People v. Watson, supra, 46 Cal.2d at p. 836.) Under the
federal constitutional standard, respondent bears the burden of proving the
constitutional violation hanmless beyond a reasonable doubt. (Chapman v.
California, supra, 386 U.S. at pp. 23-24; see also Sullivan v. Louisiana
(1993) 308 11.8. 275, 279; Yates v. Evarr (1991) 300 1.8, 391, 404.) Since
respondent does not dispute that, if the court etred under state law 1n
excluding the memo, then it also erred under the federal Constitution,
respondent effectively concedes that i[ any error cccurred, 1t must be
reviewed under the Chapman standard. Hence, respondent’s contention
that the error was harmless under the state law standard 1s, essentialiy,
irrelevant and should be passed by this Court without consideration. In any
event, respondent’s assertion of harmmless error is hollow under any
standard.

First, respendent appears to contend that exclusion of the evidence
was harmless because it was cumulative of other evidence tending to show
that Gamble had been pressured into testifying to Buchanan’s theory about
the gun. (RB 60.} Specifically, respondent contends that “counsel elicited
from Gamble evidence supporting the defense theory that Buchanan
pressured Gamble into saying the gun was McKinnon's and that McKinnon
told her to put it in her purse. {7 RT 1049-1052.) He also elicited
testimony from her admitting that Buchanan rold her about Penal Code
scction 32 and explaincd that she might be an accessory. (7 RT 1052.)”
{RB 60.)

In fact, Gambles testified that although Buchanan had explained
liability for being an accessory after the fact and told her that if she had
“something to hide,” shc would “probably” be charged as an accessory aker

the fact, Buchanan “no way pressurc[d] me and [ freely gave the statement.”
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(7 RT 1052.) She specifically dented that Buchanan had “pressure|d] [her]
at all to get {her] to say that Crandell McKinnon told [her] to hide that gun™
or that she had “felt any pressure from Buchanan to say that.” (7 RT 1051,
italics added.) And she specifically denicd that Buchanan had told her that
“if [she] didn’t cooperate with him that [she] could be all of a sudden a
defendant in this murder case[.]” (7hid) Obviously, this testimony was
very different from what the memo tended to show -- that it was Buchanaen
who decided, contrary to all evidence and before approaching and
interrogating the state’s witnesses, that the gun was Mr. McKinnon’s, that
he (Buchanan} iniended to “make” Ms. Gamble a witness to that effect or
charge her as an accessory after the fact to murder, and that Buchanan told
Ms. Gamble precisely that when he interrogated her. In other words, far
from being cumulative of Ms. Gamble’s testimony, the imeimo would have
undermined Ms. Gamble’s testimony that Buchanan had not pressured her
into testifying in the manncr that she had. Even if the memo could be
characlerized as partly cumuliative of other evidence tending to support the
defense of evidence fabrication by the prosecution, it 1s still more than
reasonably probable that the memo would have “tipp[ed] the scales™ in
[avor of reasonable doubt. (Hawkins v. United States (1958) 358 U.S. 74,
8(-81 [erroncously admitied evidence, though “in part cumulative,” may
have “tipp[ed] the scales against petitioner on [a] close and vital issue”]:
accord, Krulewirch v. United States (1949) 336 U.S. 440. 444-445; People
v. Gay (2008) 42 Cal.4th 1195, 1223-1226 [although defendant was
permitted to present some evidence 1n support of lingering doubt defense,
trial court’s crroneous exclusion of other evidence which “would have
substantiaily bolstered the defense theory™ was prejudicial and demanded

reversal of penalty verdiet].)
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Similarly, respondent asserts — without any discussion of the
¢vidence or citation to the record - that cvidence undermining Ms.
Gamble’s testimony that the Martin murder weapen was Mr. McKinnon's
was harmiess given jailhouse inforinant Harold Black’s testimony that Mr.
McKinnon admitted to killing Gregory Martin, along with Lloyd Marcus’s
alleged statement to Marshall Palmer in which he identified Mr. McKinnen
as Gregory Martin's kiiler. (RB 61.) Respondent’s contention is specious.

Respondent’s reliance on Black’s testimony overlooks that the inemo
would have cast further doubt on the reliability of that testimony.
Otherwise, as respondent has ignored Mr. McKinnen’s extensive discussion
o[ the myriad other reasons why both Harold Black and Marshall Palmer’s
testimony was incredible, as well as the compeliing, objective record
cvidence that the jurors recognized as much bascd on their requests to have
the entirety of Black and Palmer’s testimony re-read, their expression of
deadlock on the Martin murder charge, and the length of their deliberations,
no {urther reply is necessary to respondent’s contention that Black and
Palmer’s testimony rendered harmless the court’s exclusion of the memo.
(AOB 22-23, 26-32, 77-81, 85-86, 103-104. 107-108, [15-119, 121; see
also Argument [-E-2, above.)

Significantly, respondent does not dispute that, in his summation, the
prosecuter argued the absence of the very cvidence that the memo, which
had been excluded on the prosecutor’s own motion, would have provided.
(See AQID 173-1706, citing, inter alia, People v. Minifie (1996) 13 Cal.4th
1055, 1071-1072 [prejudice from trial courtl’s erroneous exclusion of
dcfense evidence established by prosecutor’s closing argument emphasizing
its abscnce| and People v. Daggetr (1990) 225 Cal.App.3d 751, 757-758

[same].} Instead, respondent attempts to distinguish Minifie and Dagge!r,
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supra, on the ground that the trial court’s exclusion of the evidence was
crroneous in those cases but here the court’s exclusion of the referenced
evidence was not. (RB 61-62.) Of course, the issue here is one of
prejudicial error - in other words, error is assumed or established. To say
that an error was not prejudicial because there was no error is no answer.
As Mr. McKinnon has extensively discussed the relevance of the memo as a
whole and the effect of its erronecus exclusion, and given that the
prosecutor’s own closing argument starkly illustrated the relevance of the
evidence excluded on its ¢wn moticn, no further discussion of this
conlention is necessary, (AOB 168-170, 173-177, citing, inter alia,
Simmons v, South Caroling (1994) 512 1.5, 154, 161-163 [when the
prosecutor’s theory or argument makes cvidence relevant, its exclusion
viclates due process| and, in accord, Skipper v. South Carolina (1986) 476
U.S. 1, 5 fn. 1, Green v. Georgia (1979) 442 1J.S. 95, 67 (per curium}, Mak
v. Blodgett (9th Cir. 1992) 970 F.2d 614, 622-623, and Paxion v. Ward
{10th Cir, 1999} 199 F.3d 1197, 1217-1218; cf. Taylor v. Kentucky (1978)
436 1.5, 478, 486-490 [instructional omission that would not have been
erroneous standing alone became so, and violated defendant’s right to duc
process, in light of prosecutor’s argument exploiting omission in an
otherwise weak of the case].)

As this Court has observed:

The jury argument of the district attorney tips the scales in
favor of prejudice . . .. The reason there was ‘no evidence’
and the “contrived’ defense was ‘not supported by the
cvidence’ {as the prosecuter argued] is casily cxplained. The
missing evidence was erroneously excluded. This argument
demonstrates that the excluded evidence was not minor, but
critical to the jury’s proper understanding of the case. It s,
therefore, reasonably probable [even under the state law test
for harmless error] the error affected the verdict adverscly to
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defendant.
(People v. Minifie, supra, 13 Cal.4th at pp. 1071-1072; accord, People v.
Daggett, supra, 225 Cal,App.3d at p. 757, People v. Varona (1983) 143
Cal.App.3d 566, 570; United States v. Fbens (6th Cir. 1986) 8OO F.2d 1422,
1440-1441; United States v. Toney (6th Cir. 1979} 599 F.2d 787, 790-791;
see also Kyles v. Whitley, supra, 314 .S, at p. 444 [*The likely damage”
from an evidentiary omission for which the prosecution is responsible “is
best understood by taking the word of the prosecutor . . . during closing
arguments. . . .”"].} The Martin murder and related fircarm possession
convictions, multiple murder special circumstance, and death judgment
must be reversed.
/!
/i
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IV

THE JUDGMENT MUST BE REVERSED BECAUSE THE TRIAL
COURT’S FAILURE TO INSTRUCT THE JURY REGARDING
CIRCUMSTANTIAL EVIDENCE VIOLATED STATE LAW, AS

WELL AS MR. MCKINNON’S RIGHTS TO DUE PROCESS, TRIAL
BY JURY, AND A RELIABLE DETERMINATION OF HIS
GUILT OF A CAPITAL OFFENSE, AS GUARANTEED BY

THE SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS

A. Introduction

In his opening brief, Mr. McKinnon argued that the trial court erred
in failing to mstruct the jurors that if circumstantial cvidence was
reasonably susceptible of two interpretations, cne of which favoers guiit and
the other innocence, they were obligated to accept the latter inferpretation.
(AOB 180-188.) The error violated both state law and Mr. McKinnon’s
rights to due process, trial by jury, and a rcliable determination that he was
guilty ol a capital offense. as guarantecd by the Sixth, Eighth, and
[Fourteenth Amendmenis. (AOD 180-188.) Because the error cut straight to
the heart of the most critical piece ol cvidence against Mr. McKinnon for
the Martin murder — his alleged possession of the Martin murder weapon a
week afler the killing — respondent cannot prove the error harmless beyvond
a reasonablc doubt. Therelore, the Martin murder and related firearm
possession convictions, the multiple murder special circumstance, and the
death judgment must be reversed. (AOB 188-190.) At the very least, the
cumulative elfect ol this errar, along with the trial court’s exclusion of the
Buchanan memo (as discussed in Argument 1L, above, and in the opening
brief), was prejudicial and demands reversal. (AOB 190.)

Respondent first contends that Mr. McKinnon invited the error and
therelore is harred [rom raising it on appecal. (RB 63-64.) Altematively,

respondent contends that the trial court had no duty to so instruct or that any
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error in failing to so instruet was harmless. (RB 64-68.) Respondent is
wrong on all counts.

B. Respondent’s Contention that Defense Counsel Invited the
Error is Frivolous

Respondent points out that the prosecutor initially included CALJIC
No. 2.01, the standard pattern instruction on circumstantial evidence, in his
list of requested instructions. When the prosecutor withdrew his request for
that instruction, respondent observes, “defense counsel made no commment.”
(RB 63.) Respondent concludes from this record that defense counsel must
have had some unexpressed, but “deliberate tactical purpose for not
objecting when the prosecutor withdrew his request,” and therefore must be
deemed to have invited the error. (RB 64.)

The invited error doctrine “refers to affirmative acts leading the
court into error . . .7 {Burckhard v. Del Monte Corp. (1996) 41 Cal App.4th
1912, 1918, italics added; accord, e.g., Huffiman v. Interstate Brand
Comparies (2004) 121 Cal. App.4th 679, 7(06.) Here, defense counsel
simply failed to act when the court violated its sua sponte obligation by
omitting the instruction. Of course, since the instruection fell within the
court’s fundamental sua sponte instructional cbligations, defense counsel
had no duty to act in order to preserve the error for appeal. (People v. Wiley
(1976) 18 Cal.3d 162, 174 [sua sponte duty to provide circumstantial
evidence instruction].)

Respendent’s attempt to shoehorn counsel’s failure to act into
invited error is unavailing. It is black letter law in this state that the mere
failure to object to an instructional error does not amount to invited error,
“The invited error doctrine will not preclude appellate review if the record

fails to show that counsel had a tactical reason for requesting or
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acquiescing” in an instructional crror. (People v. Moon (2005) 37 Cal.4th 1,
27, and authorities cited therein; accord, People v. Wilsorn (2008} 43 Cal 4th
1, 16 {defense counsel’s agreement that court did not need to provide
particular instruction was not invited error because he expressed no tactical
purpose]: People v. Dunide (2005} 36 Cal.4th 861, 923, and authorities
cited therein [rejecting Attomey General's argument that counsel’s mere
farlure to object to instructional error invited the error; “on the record
before us. the invited error doctrine is inapplicable as it does not appear that
counsel both *“intentionally caused the court to err’ and clearly did so for
tactical reasons™]. People v. Valdez (2004) 32 Cal.4th 73, 115, and
authorities cited therein [“invited error . . . will only be found if counsel
expresses a deliberate tactical purpose in resisting or acceding to the
complained of instruciion™]; People v. Carrera (1989) 49 Cal.3d 291, 311
& [n. 8 [counsel’s explicit concession to erroneous omission of instruction
did not invite crror in absence of expression of deliberate tactical purpose].)
The record must affirmatively reveal such a tactical reason; a reviewing
court will not infer one [rom a silent record. (See, e.g., Peaple v Bunvard
(1988} 45 Cal.3d 1189, 1234; People v. Wickersham (1982) 32 Cal.3d 307,
330.) Hence, defense counsel’s mere failure to object to the omission of (or
failurc to request) a circumstantial evidence instruction docs not bar Mr.
McKinnon from challenging its erroneous omission on appeal.

C. The Frial Court Violated Its Sua Sponte Duty To Instruct
the Jurors on the Permissible [nferences to be Drawn
from Circomstantiai Evidence

Respondent acknowledges that a trial court is under a sua sponte
obligation to provide a circumstantial evidence instruction when the
prosecution “‘substantially relies™ on such evidence to prove the defendant’s

guilt. {R13 64; see also AOB 180-184, citing, inter alia, People v. Hiley
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(1976) 18 Cal.3d 162, 174; Peaple v. Yrigoyen {1955) 45 Cal.2d 46, 49;
People v. Bender (1943) 27 Cal.2d 164, 174-175; People v. Fuentes (1986)
183 Cal. App.3d 444, 454-456.) However, respendent contends, other
instructions provided in this case - specifically CALJIC 3.20 [testimony of
in-custody informant should be viewed with caution] and 2.90 [proof
beyend a reasonable doubt] — adequately conveyed to the jurers the legal
principles guiding their consideration of circumstantial evidence. (RB 66.)
Not so.

As discussed in the opening brief, but ignored by respondent,
providing the mandatory general instructicn on the proef beyond a
reasonable doubt standard is insufficient to satisfy the court’s obligation to
instruct on circumstantial evidence. {AOB 182-183, citing Peaple v.
Haichett (1944) 63 Cal.App.2d 144, 155, cited with approval in People v.
Bender, supra, 27 Cal.2d at p. 174, People v. Prigoyen, supra, 45 Cal.2d at
Pp- 49-50, Peopie v. Fuentes, supra,183 Cal. App.3d at pp. 454-456, and 5
Witkin, Cal. Crim. Law.3d (2000} Crim. Trial, § 639, p. 619.} Furthermore,
nothing in CALJIC No. 3.20, instructing the jurors to view with caution the
testimeny of in-custody informants, such as Harold Black, gave any hint
that when circumstantial evidence {such as the gun evidence} is equally
susceptible of both a guilty and an innccent interpretation, the jurors are
bound to accept the innocent interpretation. To the contrary, as respondent
itself observes. Harold Black’s testimony regarding Mr. McKinnon’s
alleged admission to the Martin murder did not involve circumstantial
evidence at all. (RB 635, cf. People v. Gould (1960) 54 Cal.2d 621, 629-630
[while confession is not direct evidence, it is not circumstantial evidence,
either].)

Finally, respondent ignores that by providing the jurors with anorher
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circumstantial evidence instruction regarding the use of such evidence to
prove mental state — CALJIC No. 2.02 - the trial court effectively and
erroneously instructed the jurors that those principles did nor apply when
circumstantial evidence is used to prove other issues not mentioned in that
instruction, such as identity, (AOB 186-188, citing, inter alia, People v.
Varn (1974) 12 Cal.3d 220, 226-227 [where standard reasonable doubt
instruction omitied, provision of instruction applying reasonable doubt
standard to circumstantial evidence implied that the standard did not apply
to direct evidence], People v. Dewberry (1959) 51 Cal.2d 548, 537
[instruction that doubts between greater and lesser offenses are to be
resolved in favor of lesser mentioned first and second-degree murder but
did not imention secend-degree murder and manslaughter left “clearly
erroneous implication™ that rule did not apply to omitted choice], Peaple v.
Salas, supra, 38 Cal.App.3d at p. 474 [instruction on circumstantial
evidence specifically directed to inient element of one charge creaicd
reasonably probability that jurors understood omission of second charge {o
be mtentional and thus that circumstantial evidence rules did not apply to
second charge]: Hitchcock v. Dugger (1987} 481 U.S. 393, 397 [instruction
specifying factors jurors “may’’ consider necessarily implied that it “may
not” consider factors that were not mentioned].)™

[n any event, respondent contends, the trial court had no sua sponte
duty to provide an instruction on ¢circumstantial evidence because the

prosecution did not “substantially rely™ on circumstantial evidence to prove

2" As further discussed in the opening brief, these decisions
itnplicitly or explicitly applied the maxim expressio unius est exclusio
alterius, or the cxpression of one thing is the exclusion of another. {AOB
186-187.)
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Mr. McKinnon's guilt. {RT 64-67.) Relying on one appetiate decision,
Peaple v. Williams (1984} 162 Cal App.3d 869, 875, respondent contends
that “substantial” reliance on circumstantial evidence is limited to its
quantitative meaning — i.e., when “direct evidence was a small part of the
prosecution’s case” or “the defendant’s guilt is to be inferred from a pattern
of incriminating circumstances.” {RB 66-67.) Since most ol the state’s
case for the Martin murder was based on Mr. McKinnon’s alleged
admission to jailhouse informant Black, respondent reasons, the state did
not “substantially” rely on circumstantial evidence to prove Mr.
McKinnon’s guilt. {RB 64-65.) Respondcent is incorrect.

As set forth in the opening briel, both logic and this Court’s
precedents make clear that “substantial” reliance 15 not limited to a
quantitative meaning, but also includes a qualitative meaning. (AOB
182-183, citing, inter alia People v. Yrigoyen, supra. 45 Cal.2d at p. 30 and
People v. Rodrigues (1994) 8 Cal.4th 1060, 1142.) Here, as further
discussed in the opening brief, the quality of the direct evidence — i.e., Mr.
McKinnon’s allcged admission te jailhouse infonnant Harold Black and
Marshall Paliner’s patently falsc testimony — was exceptionally weak, At
the saine time, the quality ol the circumstantial evidence - 1.e., Mr,
McKinnon’s alleged possession or proximity to the murder weapon a week
after the killing — was at least seemingly streng. Therefore, the
circumstantial gun evidence was the centerpiece of the state’s case. (AOB
182-185.) In other words. it was, gualitatively, a “substantial™ part of the
prosecution’s case, as amply demonstrated by the prosceutor’s “substantial™
reliance on the gun evidence in his areuments to the jurors. (4 RT 506; 9
RT 1218-1220, 1224, 1228.) For these and all of the reasons set forth in the

opening brief, the trial court erred in [ailing to instruct the jurors on the use



of circumstantial evidence to prove Mr. McKinnon’s guilt.
D. The Instructional Error Violated Mr. McKinnon’s Sixth,
Eighth, and Fourteenth Amendment Rights and Requires
Reversal
1. The Error Was Prejudicial

Once again, respondent contends that any error was harmless given
the evidence of Mr. McKinnon's guiit based on jailhouse informant Harold
Black’s testimony that Mr. McKinnon admitted he had shot Martin,
Marshall “Palimer’s testimony that [Loyd] Marcus identified the kilier by
McKinnon's nickname, the gun being in the car McKinnon was riding in,
and Gamble’s testimony that the gun was McKinnon’s.” (RB 67.)

Mr. McKinnon has already refuted respondent’s contention that
Black and Palmer’s testimony constituted overwhelming proof of guilt. He
incorporates those replies here by reference rather than repeat them.
(Arguments [-E-2 and LII-D, above; see also AOB 22-23, 26-32, 77-81, 83-
R6.103-104, 107-108, 115-119, 121,)

As to respondent’s reliance on the discovery ol the gun in Kim
Gamble’s purse while she was with McKinnon, along with her testimony
that the weapon was McKinnoen'’s, it simply begs the question of whether
ithe instructional omission, which affected the jury’s consideration ol that
very cvidence, was prejudicial. Indecd, even if Ms. Gamble was telling the
truth about Mr. McKinnon having given the gun to her, the error was still
prejudicial, as discussed in the opening brief. (AOB 188-190.) This is so
because, as defense counsel argucd to the jurors, there were reasonable
explanations for that piece of circumstantial evidence, which were entirely
consistent with Mr. McKinnon’s innocence, (¢ RT 512; 9 RT 1183, 1186.)

Ms. Gamble was Mr. McKinnon’s girlfriend and she admitied that she had
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been attempting to obtain a gun at that time. (7 RT 1042-1043.) As
counsel argued and based on the prosecution’s own other evidence, Mr.
McKinnon could have purchascd the gun for her, or hartered it for drugs, in
the days following the shooting. (See 5 R'1"741-742, 6 Rl 811-812, 8135,
940, and 13 CT 3583, 3588, 3592, 3613-3614 |to the effect that Mr.
McKinnon was a small time drug dealer in 2 community that commonly
bartcred goods and other services for drugs].)

Indeed, respondent ignores the {act that in response to defensc
counsel’s argumnent offering an innocent explanation for Mr. McKinnon’s
possession of. or proximity to, the gun a weck after Martin’s murder, the
prosecutor argued that the jurors should reject this explanation because
Mr. McKinnon had failed to prove it with direct evidence. (9 R'T 1218-
1219.) The omined circumstantial evidence instruction would have
revealed this argument for the fallacy that it was: in order to prove its case
with circumstantial evidence, the prosecution bore the burden of proving
that the only reasonable explanation for McKinnon's possession of the gun
a week after the shooting was that he had uscd it to kill Martin, »ot the
defendant’s burden to affirmatively prove with direct evidence that the on/y
reasonable explanation was an innocent one. Respondent’s decision to
ignore the prosecutor’s argument in this regard is telling of the indisputable
fact that it greatly compounded the prejudice from the court’s error. (AOB
188-189, eiting Taylor v. Kentucky (1978) 436 1U.5. 478, 486-490, People v.
Wims (1995) 10 Cal.4th 293, 315, People v. Roder (1933} 33 Cal.3d 491,
503, 505, & fn. 13, and Coleman v. Calderon (Sth Cir. 1999) 210 F.3d
1047, 1051.)7

* To be sure, absent the instructional error, the prosecutor’s
{continued...)
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For the same reasons, respondent’s contention that the error was
harmless because, once the jurors decided that they believed Harold Black,
Marshall Palmer. and Kim Gamble, Mr. McKinnon’s fate was sealed and
the instruction would have made no difference, is based on {lawed logic.
(RB 67.) It assumes that the jurers believed Black and Palmer’s testimony
that Mr. McKinnon was Gregory Martin’s killer independent of tinding that
the circumstantial gun evidence proved that he was the killer. But the point
1s that given the deeply troubling questions about belicvability of Harold
Black and Marshall Palmer’s accounts (which respondent simply ignores),
the jury would not have believed them had it had not ellectively been told —
through the combination of the court’s instructional error and the
prosecutor’s arguinent — that Mr. McKinnon’s possession of the gun proved
that he was the killer because hc had failed to prove, with direct evidence,
an innocent explanation for it. Indeed, as previously discussed but ignored
by respondent. the fact that the jurors did have questions about Black and
PPalmer’s accounts is amply demonstrated by their requests to have the

entirety of both men’s testimony reread, along with their declaration of

#(...continued)
argument might have been appropriate. However. in light of the
instructional omission, the prosecutor’s argument compounded the
prejudicial effect of the error and resuited in a violation of Mr. McKinnon's
federal constitutional rights not to be convicted absent proof beyond a
reasonable doubt. (Sce AOB 188-189, citing. inter alia, Taylor v. Kentucky,
supra, 486-490 and fn. 14 [prosecutor’s argument, combined with
instructional omission, vielated defendant’s right 10 due process regardless
ol whether the “prosecutorial comments, standing alone, would rise to the
level of reversible error, [because] they are relevant to the need for carefully
framed instructions . . . .} see also People v. Edelbacher (1989) 47 Cal.3d
983, 1035 & [n. 16 [prosccutor’s argument compounded prejudice from
instructional error regardless of whether it, standing alone. would amount to
misconduct].)
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deadlock on the Martin charges on the fourth day of their deliberations,
before tinally reaching their verdicts on the fifth day.. {13 CT 3810: 14 CT
4018-4019, 4093-4095, 4098; see, e.g., People v. Hernandez (1988) 47
Cal.3d 315, 352-353 [rcquests for readback and expression of deadlock
indicate close casc]; United States v. Harbor {9th Cir. 1995) 53 F.3d 236,
243 [same - expression of deadlock].)

Respondent playing ostrich notwithstanding, there is simply no doubt
that the gun evidence was the critical component of the prosecution’s
otherwise highly dubious Martin murder case and hence any error that
affected the jury’s consideration of it was devastating to Mr. McKinnon.
The court’s instructional error, compounded by the prosccutor’s argument,
was just such an crror.

In any event, and as Mr. McKinnon argued in the opening bricf, cven
if the instructional error, compounded by the prosecutor’s arguiment, was
not prejudicial alone, it was when considered with the court’s erroneous
cxclusion of the Buchanan memo, which would have raised doubt about the
believability of Kim Gamble’s claim that the gun was Mr. McKinnon’s.
(AOB 190-191, citing Alcala v. Woodford (9th Cir. 2043) 334 F.3d 862,
883, 893 [cumulativc effect of errors more likely 1o be prcjudicial where
state’s casc 1s weak]; see also ACGB 230, citing, inter alia. Chambers v.
Mississippi (1973) 410 11.8. 284, 302-303 and People v. Hill (1993) 17
Cal.4th 800, 844-847.) Had the jurors doubted Ms. Gamble’s claim, the
state of the evidence would simply have been that Mr. McKinnon was
found to be in proximity to the murder weapen, which was in Gamble’s
purse and personal possession, a week after the killing. (Sce, e.g., People v.
Martin (1973) 9 Cal.3d 687, 696; United States v. Vasquez-Chan {91h Cir.
19923978 F.2d 546, 550, and authorities cited therein [“defendant’s mere
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proximity to [item], h[is] presence on the property where it was located, and
h|is} association with the person who controls it are insufficient to” prove
possession].) And, had they received the appropriate instructions, the jurors
would have been hound to accept any rational explanation for this piece of
cvidence that was consistent with Mr. McKinnon's innocence, such as that
Ms. Gamble purchased or bartered for the gun for herself, just as she had
told police, and just as her subsequent guilny plea to possessing that gun
implied. (See, e.g., People v. Bean, supra. 46 Cal.3d at pp. 932-933.} In
the [ace of such findings, it is reasonably probable under any standard of
review that the jurors would have acted on the reasonable doubts thal any
rational human beings would have had — and indeed that the record strongly
demonstrates that these jurors did have — about the truth of Harold Black
and Marshall Paimer’s testimony and rctumed dififerent verdicts. (AOB
190.) Respondent does not address this contention of cumulative crror.
(See RB 67-68.) Mr. McKinnon views this as a concession. Even under
the state law standard, the crror was prejudicial and demands reversal of the
Martin murder and related firearm possession convictions, the multiple
murder spccial circumstance, and the death judgment must be reversed.

2. The Error Also Violated Mr. Mckinnon’s Federal
Constitutional Rights

Finally, because “the fcderal Constitution does not require courts to
instruct on the evaluation of circumstantial evidence where the jury was
properly instructed on reasonable doubt,” respondent contends that the
erroncous instructional omission did not violate Mr. McKinnen’s federal
constitutional rights to due process. (RB 68, citing Holland v. United States
(1954) 348 U.S. 121, 140, and Victor v. Nebraska (1994511 U.S. 1, 7-17

[approving California’s pattern instruction on reasonable doubt].) But Mr.,
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McKinnon's claim is not simply that the court’s failure to provide a
circumslantial evidence instruclion violated his [ederal constitutional right
to duc process.

Mr. McKinnon's claim is that the erroneous instructional omission,
combined with the provision of an instruction which, under the maxim
expressio unius est exclusio alterius, elfectively told the jurars Lthat the {egal
principles regarding circumstantial evidence did not apply to any issue other
menlal state, such as identity, further combined with the prosccutor’s
closing argument exploiting the instructional error, violated his rights to a
fair trial and reliable jury determinations that he was guilty of a capital
offcnse, in violation of his rights under the Sixth, Eighth, and Fourteenth
Amcendments to the United States Constitution, and article T, scctions 1, 7,
15,16, and 17 of the California Constitution. (AOB 180-190, citing, inter
alia, Taylor v. Kentucky, supra, 486 U.5. 478.} In this regard, the Supreme
Court’s decision Taylor v. Kentucky, supra. 486 1J.S. 478, answers
respondent’s contention that there was no federal constitutional violation
simply because the federal constitution does not always require an
instruction on circumstantial evidenee.

In Taylor v. Kentucky, supra, 436 U.5. 478§, the trial court refused to
provide requested instructions on the presumption of innocence and the lack
of an indictment’s evidentiary value, but did provide a general instruction
on the prosccution’s burden of proving guilt beyond a reasonable doubt.
The Supreme Court recognized that, in the usual case, the requested
instructions arc not constitutionally required because instruction on the
prosecution’s burden of proving guilt beyond a reasonable doubt is
ordinarily sufficient to convey the prineiples in the requested instructions.

(/d. at pp, 484-488.) In that case, however, the prosecutor exploited the trial
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court’s relusal 10 provide the requested instructions in closing argument by
suggesting that the defendant’s status as a defendant demonstrated his guilt.
(Id. at pp. 486-487) [Murthermore, the case against the defendant, which
amounted to a credibility contest, was a close one. (Jd. at p. 488.) The
Supreme Court held that under these circuimstances, the trial court’s relusal
to provide a separate instruction on the presumption of innecence was
erronecus and violated the defendant’s due process right to a fair trial given
the prosecutor’s closing argument in an otherwisc closc case. (/d. at pp.
488-490; scc also Kentucky v. Whorton (1979) 441 U.S. 786, 788-790 (per
curium) [Duc Process does not always demand scparatc instruction on
presumption of innoccnce when generally adequate instruction on proof
beyond a reasonable doubt is provided; Taylor v. Kentucky, supra, simply
held that the refusal to provide such instruction violated Fourteenth
Amendment in that particular case given the prosecutor’s argument and the
closc evidenee of guilt].)

Here, as in Taylor v. Kentucky, supra, even if the Fourteenth
Amendment does not always imandate circumstantial evidence instructions
when thc jury otherwise receives correct instructions on the prosecution’s
burden of proof bevond a reasonable doubt — as respondent contends — the
instructional omission and the prosccutor’s closing argument cxploiting it in
an coltherwise weak ease tuming on the dubious credibility of the state’s
witnesses vicolated Mr, McKinnon’s Fourteenth Amendment right to a fair
trial, as well as his right to reliable jury verdicts that he was guilty of a

capital offense. Reversal is required.
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v

THE JUDGMENT MUST BE REVERSED BECAUSE THE TRIAL
COURT VIOLATED STATE LAW, AS WELL AS MR.
MCKINNON’S RIGHTS TO A FAIR TRIAL AND RELIABLE JURY
DETERMINATIONS THAT HE WAS GUILTY OF A CAPITAL
OFFENSE UNDER THE SIXTH, EIGHTH AND FOURTEENTH
AMENDMENTS, BY ADMITTING EVIDENCE THAT
ORLANDO HUNT FAILED A POLYGRAPH EXAMINATION
WHEN HE DENIED HAVING WITNESSED MR. MCKINNON
SHOOT PERRY CODER

A. Introduction

In his opening briel, Mr. McKinnon argued the that the trial court
committed prejudicial error in admitting evidence that Orlando Hunt, one of
the original suspects in the Coder murder, took a polygraph examination
and allegedly failed when he denied that he had witnessed Mr. McKinnen
shoot Perry Coder. (AOB 191-203.) The evidence was absolutely
inadmissible under Evidence Code section 351.1. (AOB 193-199, citing,
inter alia, People v. Wilkinson (2004) 33 Cal.4th 821, 827, 845, 848-850,
and authorities ¢ited therein [absent sttpulation, Evidence Code section
351.1 creates absolute, categorical ban on admission of polygraph evidence
and to article I, section 28, subdivision {d) of the California Constitution]
and People v. Lee (2002) 95 Cal.App.4th 772, 790-791 [the only exception
lo categorical ban on polygraph-related evidence under section 351.1 is
stipulation by all parties; there is no “state of mind™ or other exception].})
Furthermore, its admission viclated not only state law, but also Mr.
McKinnon’s Sixth, Eighth and Fourteenth Amendinent rights to a fair trial
by an impartial jury and reliable jury verdicts that he was guilty of a capital
offense. (AQB 199-200, citing, inter alia, United States v. Scheffer (1989)
523 U.S. 303, 312, Beck v. Alabama (1980} 447 U.5. 623, 637-638,
Manson v. Braitiiwaire (1977y402 U.S. 98, 104-107, and People v. Basuta
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{2001) 54 Cal . App.4th 370, 389-391.)

Respondent does not dispule that admission of the evidence was
erroneous under state Jaw as it existed at the time of trial and as it exists
today. {See RB 68-76.) Instead, respondent asks the Court to rewrite
Evidence Code section 351.1 and, based upon the rewritten statute, hold
that the trial court’s admission of the evidence was not erroneous. {RB 70-
73.) Altematively, respondent contends that adinission of the evidence was
harmless. (RB 73-76.) Tor the reasons explamed below, the Court must
reject respondent’s invitation to rewrite section 351.1, as well as
respondent’s contention that the erroneous admission of the evidence was
harmless.

B. Evidence Code Section 351.1 Prohibits Admission of
Polygraph-Related Evidence For Any Purpose, Including
Witness Credibility, And This Court Has No Power to
Accept Respondent’s Tnvitation to Rewrite the Statute to
Allow Admission of Such Evidence

Respondent urges this Court to recognize a ““state of mind™ exception
lo Evidence Code section 351.1s absolute prohibition against, inter alia,
“any reference to an offer to take, failure to take, or taking of a polygraph
exarnination.” (RB 70-73.) The Court should do so, respondent urges, for
two reasons,

First, respondent contends that section 351.1 was intended to
incorporate this Court’s “long standing rule that, since polygraph tests do
not scientifically prove the truth or falsity of the answers given during such
tests, they are not admissible (o show guilt.” {RB 71, citing People v.
Wilkinson, supra, 33 Cal.4th at pp. 849-851 and People v. Espinvza (1992)
3 Cal.4th 836.) And since the polygraph evidence in this case was not

offered to show guilt, or to prove the truth or falsity of its results, but rather

102



was offered on the issue of a witness’s credibility, the rationale for
exclusion of polvgraph cvidence is inapplicable. (RB 72.)

Second, respondent contends Lhat pelygraph-related evidence should
be admitted when it would correct an otherwise misleading impression.
(RB 72-73.) Here, respondent contends, the infcrence that Hunt changed
his story and claimed to have witnessed Mr. McKinnon shoot Perry Coder
becausc the prosecutor and his investigator threatened to charge him with
Mr. Coder’s murder if he did not was mislcading; the polygraph evidence
corrected that mislcading impression to show that Hunt changed his story
because he had [ailed the polyvgraph. (RB 72-75.)

As a preliminary matter, respondent’s essential premise is incorrect:
section 351.1 was not intended to codity only this Court's precedents
prohibiting the admission of polygraph resuiés to prove a defendant’s guilt.
The language of scetion 351.1 1s unambiguous and, thus, unambiguously
reflects the Legislature’s intent to prohibit not only admission ot polygraph
results, but also “any reference to an offer to take, a [ailure to take, or
taking of a polygraph examination.” {See, e.g., People v. Licas (2007) 41
Cal.4th 362, 367, and authorities cited therein [“if there is ‘no ambiguity or
uncertainry in the language, the Legislature is presumed to have meant what
it said”’].} Nor is respondent correct in its suggestion that this Court’s pre-
section 351.1 precedents prohibitcd only the admission of polygraph resuidzs
due to their unreliability. To the contrary, evidence regarding the mere
taking of a polygraph, without evidence of its results, as well as an offer or
refusal to take a polygraph cxamination, was equally inadmissible. (People
v. Thoraton 11 Cal.3d 738, 763-764 (1974) [cvidence delendant willingly
took polygraph inadmissible even without resuits]; People v. Carrer (1957)

48 Cal.2d 737, 752 [evidence of witness and former suspect’s offer to take
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polyvgraph inadmissible, as is evidenee of suspect’s refusal to take
polygraphi.)

Thus, section 331.1 is clear on its face that polygraph-related
evidence, such as the evidence that Orlando Hunt took a polygraph
examination and was told that he had failed when he denied having seen
Mr. McKinncn shoot Perry Coder, is absolutcly inadmissible absent
stipulation. And this Court — along with the lower appellate courts of this
state, as (n People v. Lee (2002) 95 Cal.App.4th 772, cited and discussed in
the opening brief (AQDB 195-198) — have consistently recognized that
section 351.1 mecans what is says: the ban on polygraph-related evidence s
categorical and applics even when offered for some purpose other than
proving the truth of the results (see, e.g., People v, Hinton (2006) 37 Cal.4th
839, 890 [evidence of offer to iake polvgraph absolutely inadmissible under
section 351.1 absent stipulation|; People v. Wilkinson, supra, 33 Cal.4th
827, 845, 848-850), when oltered solely on the issue of credibility (see, e.g.,
People v. Espinoza, supra, 3 Cal.4th at pp. 816-817 [evidence that
defcndant offered to take polygraph, offered solely on the issue of his
credibility in making a police statcment in anticipation of polygraph, was
inadimissible under section 351.1|; Peopie v. Lee (2002) 95 Cul.App.4th
772, 790-791 [evidence that prosccution witness tock polygraph and was
told he failed, offered to bolster his credibility and explain why he changed
his story, inadmissible under section 351.1|; People v. Basuta, supra, 94
Cal.App.4th at pp. 3859-391 [evidence of prosecution witness’s offer to take
polyeraph, oftered to bolster her credibility, inadmissible under section
351.1]), and even when ¢xclusion of the evidence might otherwise leave the
jurers with a misicading impression (see People v, Sanuels (2005) 36

Cal.4th 96, 127 |offer to take polygraph, offered solely to rebut prosecution
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theory that taker was not cooperative in police investigation, inadmissible
under section 351.1]; People v. Basuta, 94 Cal.App.4th at pp. 390-391
[while reference to witness’s willingness to take pclygraph examination in
order to bolster her credibility was in clear violation of section 351.1 and
suggested that she actually passed, it did not open door to allow defendant
to present equally inadmissible evidence that the results were inconclusive,
even in order to correct misleading impression left by original error).)

Thus, what respondent asks this Court to doe is to rewrite section
351.1 and overrule its pricr decisiens construing it. This the Court cannot
do.**

As this Court has recognized, it is fundamental that in construing a
statute, “we may not broaden or narrow the scope of the provision by
reading into it language that does not appear in it or reading cut of it
language that does. *Our office . . . “is simply to ascertain and declare”
what is in the relevant statutes, “not to insert what has been omitted, or to
omit what has been inserted.”™ (Stop Youth Addiction, Inc. v. Lucky Stores,
Inc. (1998) 17 Cal.4th 553, 573.)" (Doe v. City of Los Angeles (2007) 42
Cal.4th 331, 545; accord, e.g., People v, Leal (2004} 33 (Cal.4th 899, 1008,
and authorities cited therein.)

It is als¢ important 1o emphasize that respondent’s characterization
of the polveraph evidence in this case is incorrect. That is, respondent’s

invitation to the Court to rewrite section 351.1 and recognize a “state of

* As respondent does not contend that Evidence Code section 351.1
offends either the state or federal Constitutions, the Court’s power to strike
the offending provisions of a statute in order to preserve its
constitutionality, or to invalidate the statute as unconstitutional, is not
implicated here. (See, e.g., Kopp v. Fair Political Practices Com. (1995)
11 Cal.4th 607, 616.)
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mind” exception to the statute’s prohibition against polygraph-related
evidence so long as the results are not offered for their truth assumes that
the polvgraph evidence in this case was presented, and considered by the
furors, for that limited purpose. This is the same contention respondent
made regarding the admission of essentially identical polygraph evidence
for the identical purposc, which the appellate court in People v. Lee. supra,
94 Cal.App.4th at p. 790 rejected as “'disingenuous.”

As discusscd in the opening brief, the polygraph evidence as a
wholc, including that to which Hunt testificd and the later references in his
recorded post-polvgraph police statement, showed that Hunt was given a
polvgraph examination, that the examiner not only asked him if he had
witnessed the murder of Perry Coder, but also if he had witncssed Afr.
MeKinnon commit that murder, and when he denied it, Hunt was told that
* he had failed. (AOB 19i-193.) The jurors were not prohibited from
considering the evidence that Hunt allegedly failed the polvgraph in this
regard for its truth. To the contrary, the jurors were given free reign “to
infer [that the] polygraph caught [Hunt] in a lie and caused him to abandon
the lie and tell the truth - that [McKinnon| was the killer. This was
tantamount to recelving into evidence the results of the polvgraph
examination.” (People v. Lee, supra, at pp. 791-792.) Thus, even 1f, as
respondent proposcs, scction 351.1 were rewritten to simply prohibit
admission of polygraph results. the revision would not aid respondent in
this case.

Al bottom, undcer any reading of the statute, the trial court violated
seetion 351.1 by adimitting evidence that Orlando Hunt took a polygraph

examination and allegedly failed when he denied having witnessed Mr.
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McKinnon shoot Perry Coder.™ Respondent does not dispute Mr.
McKinnon’s further argument that the erroncous admission of the evidence
also violated his Sixth, Eighth, and Fourteenth Amendment rights to a fair
trial by an impartial jury and reliable jury verdicts that he was guilty ol a
capital offense. (Sce AOB 199.200.} Mr. McKinnon takes this as a
concession. Ilence, no further discussicn of this aspect of the issue is
necessary. 'Ihe admission of the evidence violated state law and the federal
constitution.

C. As Respondent Has Faited to Carry its Burden of Proving
That the Erroneous Admission of the Evidence Was
Harmiess Beyond a Reasonable Doubt, Reversal of the
Coder Murder and Related Firearm Possession
Convictions, the Sole Multiple Murder Special
Circumstance, and the Death Judgment Is Required

Finaily, without addressing the appropriate standard of review,
respondent contends the error was harmless, (RB 73-76.} Respondent’s
failure to dispute that the erroneous admission of the evidence violated Mr.
McKinnon’s federal constitutional rights should be treated as a concession
that the Chapman standard for such violations, which places the burden on
respondent to prove the error harmless beyvond a reasonable doubt, applies.
(See AOB 201-203, citing Sullivan v. Louisiana (1993} 508 U.S. 275, 279,
Yates v. Evair (1991) 500 U.S, 391, 404, Chapman v. California (1967) 386
1J.5. 18, 24.) In any event, wherc the statc’s case rests upon the credibility
of its witnesses, any error going to the critical credibility issue ordinarily

demands reversal, whether under the haurmless-beyond-a-reasonable-doubt

% For the same reasons, respondent’s contention that the trial court’s
ruling admitting the evidence must be reviewed for an abuse of discretion is
incorrect. (RB 70-71.) Because the court had absolutely no discretion to
admit the evidence, there was no discretion to use or abuse.
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standard applicable to violations of the fedcral Constitution {sec, e.g.,
People v. Quartermain (1997) 16 Cal.4th 600,_623; Peaple v. Tavior (1972)
8 Cal.3d 174, 186; Peaple v. Schindler (1980} 114 Cal.App.3d 178, 190}, or
under the more stringent state law test [or prejudice, which places the
burden on the appellant to prove the reasonable probability of a more
favorable result in the absence of the error (see, e.g., People v. Wagner
{1975) 13 Cal.3d 612, 620-621; Peopie v. Daggett (1990} 225 Cal.App.3d
751, 757, People v. Taylor {(1980) 180 Cal.App.3d 622, 626}. (AOB 201-
202} This is certainly true in this case and, hence, respondent’s contention
that admission of the evidence was harmless is without merit under any
standard.

Once again, it important to emphasize at the outset what the
erronecusly admitted polygraph evidence implied 1o the jurors. The
evidence as a whole showed that Hunt was given a polygraph examination,
that the examiner not only asked him if he had witnessed the murder of
Perry Coder, but also if he had witnessed Mr. McKinnon commit that
murdcr, and, when he denied it failed the test. (AOB 191-193.}
Respondent contends that admission of this evidence was harmicss for three
reasons. (RB 73-76.)

First, respondent again contends that the evidence was important to
correct the misleading impression that [lunt had changed his story and
claimed to have witnessed Mr. McKinnon shoot Perry Coder due to the
prosecutor’s threats to charge him with the murder and to rehabilitate his
credibility by showing that he really changed his story because he leamed
he had failed the polygraph when he disavowed any knowledge of the
shooting. (RB 74-75.) As a preliminary matter, Mr. McKinnon adamantly

disputes that the inference that Hunt changed his account because the
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prosecutor threatened to charge hirn with Coder’s murder if he did not was
mislcading or unreasonable.® But even assuming respondent is correct, its
contention demonstrates prejudice, not harmlcssness.

As respondent’s argument demonstrates, the erroneously admitted
evidence had the effect of rehabilitating or bolstering the credibility of a
prosecution witness’s alleged eyewitness account that Mr. McKinnon had
shot Perry Coder. As respondent cssentially concedes. the jury would have
viewed the credibility of Hunt’s alleged eyewitness account of the shooting
with a far more jaundiced eye had the evidence been excluded and
concluded that he changed his story and finally implicated Mr. McKinnon
only because the prosecution team threatened him with murder charges if he
did not. This is the essence of prejudice.

As the appellate court observed in Peopie v. Lee, supra, 95
Cal.App.4th 772, in finding the admission of nearly identical evidence
ostensibly admitted for the very “state of mind”™ purpose respondent urges
here, admission of the evidence led to the inevitable inference that the
results “showed {i{unt] lied when he said he did not know who shot [Coder]
50 that the jury would also believe he was telling the truth when he said
[Mr. McKinnon] shot [Coder].™ (People v. Lee, supra, 95 Cal.App.4th at p.
790.) Thus, “the jurors were permitted to infer {that the] polygraph caught

** The inference was amply supported by the prosecutor’s own
words warning Hunt that unless he changed his story and “admitted™ to
witnessing Mr. McKinnon sheoot Coder: “You're either a defendant or
vou'rc an eye witness [sic] . ... [T]hey aren’t good choices. There’s no
good choice. . . . [I]f you're ready now or whatever, to tell me the truth
‘cause [ know what the truth is but ["ve gotta be able to hear from you and
cither use you or do you, one of the two, You understand?” (13 CT 3599)
“I try to protect people that [ think are cooperating with me and I iry to
screw people that don’t, you understand?” (13 CT 3610.)
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[Hunt] in a lie and caused him to abandon the lie and tell the truth — that
[Mr. McKinnon] was the killer. This was tantamount to receiving into
evidence the results of the polygraph examination. Its probablc impact on
the jury was to place the badge of credibility on [Hunt’s] postpolygraph
statciments to the police incriminating [Mr. McKinnon] .. .." (People v.
Lee, supra, 95 Cal.App.4th at pp. 791-792.)} Respondent contends that Lee
1s inapposite, but its attempt to distinguish Lee is nonsensical. (RB 74-75.)
'this case is on all fours with Lee.

Next, although it is not cntirely clear, respondent appears to contend
that adrmission of the evidence was harmless because Hunt’s credibility was
already suspect since “at one point in the investigation the prosecution
clearly had doubts about his credibility,” and “FHunt himsclf, admitted he
previously lied to authorities.” (RB 75.} Again, this contention — made
without citation to the record — is nonsensical. Since respondent does not
support this contention with record citation, Mr. McKinnon can only
assume that the “lie™ to which Hunt admitted, and the prosecution’s “doubts
about his credibility” refers to Huni's pre-polygraph denial of any
knowledge about Mr. Coder’s murder. (5 RT 374-577, 577-580.) Again,
respondent makes Mr. McKinnon’s point. What the jurors understood from
this evidence was that Hunt was indeed lying — as he admitted and as the
prosecutor contended — when he disavowed knowledge of Coder’s murder
and Mr. McKinnon’s role in it, but the “polygraph caught [Hunt] in [that]
lie and caused him to abandon the lie and tell the truth — that [Mr.
McKinnon] was the killer. This was tantamount 10 receiving into evidence
the results of the polygraph examination. Its prebable impact on the jury
was to place the badge of credibility on [Hunt’s] postpolygraph statements

to the police incriminating [Mr. McKinnon] . . ..” {People v. Lee, supra, 95
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Cal.App.4th at pp. 791-792.}
Finally, respondent briefly contends, that the error was haromless in
light of the other evidence of Mr. McKinnon's guilt. Specifically:

Kerry Don Scott also identified McKinnon as the shooter, and
Gina Lee’s testimony esscntially corroborated Scott’s, as weil
as the reasonable inferences that could be drawn from Secott’s
and Hunt’s testimony. Further, the pathologist’s testirony
was consistent with Hunt's and Scott’s accounts of the
murder,

(RB 75-76.) Once again, respondent does not support this contention with
any citation to the rccord. (RB 75-76.)

Thus, Mr. McKinnon can only assume respondent’s contention that
“the pathologist’s testimony was consistent with Hunt’s and Seott’s
accounts of the imurder™ refers to its previous characterizations of the
record, made throughout its brief, that Iunt and Scott testifted that Mr.
McKinnon “pressed the gun against Coder’s head” and fired a single shot
into his head (RB 1, 3, 5, 34, 38, 83.) Mr. McKinnon can only repeat that
this 1s an affimmative misrepresentation of the record — a violation of legal
and ethical cannons that would be troubling coming from any advocate in
any case. {Scc Argument I-E-2, and authoritics cited therein, above.)
Repeatedly made, as it is here, by the chicf law officer of this State (Cal.
Const, arl. ¥, § 13), in a capital case to support 2 judgment condemning
one of this State’s citizens to his death, it is intolerable. This Court should
treat it accordingly.

Mr. McKinnon has discussed at length the wealth of evidence calling
drug addict informant Kerry Scott’s testimony into grave doubt, not the
least of which is that he described Mr. McKinnon pointing the gun two to
three feet from Mr. Coder’s head and firing it four times, when the physical

evidence established that the gun had been pressed tightly against Mr.
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Coder’s head and fired only cnce. (AOB 101-115; Argument 11-E-2, above;
4 RT 520-321. 5 RT 716. 718-710; 6 RT 831-832, 847.) As respondent has
cither ignored or misrepresented this evidence, no further discussion of its
contention in this regard is necessary.

This is the first time in its brief that respondent relies on Gina [.ee’s
testimony in support of its contention that the evidence against Mr.
MceKinnon for the Coder murder was overwhelming. (RB 75-76.)
Respondent’s contention that “Gina [.ee’s testimony essentially
corrohorated™ the other evidence against Mr. McKinnon is also mnade
withount citation to the record, without any supporting discussion of her
testimony, and without any acknowledgment of, or attempt to dispute, the
myriad inconsistencies not only in her trial testimony and between her trial
testimony, her prior statements, and her prior testimony, but also between
her testimony and that of Kerry Scott and Orlando Hunt, who also claimed
to have witnessed the shooting, which were discussed at length in Mr.
McKinnon's opening brief. (See AOB 102-103, 106-113; sce also
Argument I-E-2, above.) In other words, respondent’s “arguments are
nothing more than conclusions of counsel made without supporting
[discussion of the evidence| or any citation to the record and descrve no
considcration from this Court.” (Silver Orpanizations Lid. v. Frank (1990}
217 Cal.App.3d 94, 101-102.)

At bottom, for all of the reasons discussed in the opening bricf and
above, absent the bolstering elfect of the polygraph evidence (and the
joinder of the unrclated charges) and under any standard, the jurors would
have concluded that the testimeny of Orlande Hunt, Kerry Scott, and Gina
[ ce was simply unworthy of belief. And, of course, given that the state’s

case rested entirely on the credibility of those wilnesses and the abscnce of
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any physical evidence to connect Mr. McKinnon to the Coder murder, any
such conclusion would have mandated acquittal. The Coder murder and
related firearm possession convictions, the sole multiple murder special
circumstance, and the death judgment must be reversed.

i
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Vi

THE JUDGMENT MUST BE REVERSED BECAUSE THE TRIAL
COURT VIOLATED STATE LAW AND MR. MCKINNON’S
RIGHTS TO A FAIR TRIAL AND RELIABLE JURY VERDICTS
UNDER THE EIGHTH AND FOURTEENTH AMENDMENTS BY
ADMITTING HIGHLY PREJUDICIAL AND INCOMPETENT
WITNESS INTIMIDATION EVIDENCE

A. Introduction

As discussed in the opening brief, despite its ruling excluding
absolutely cntical and admissible defense evidence that the state had
intimidated at least one witness into testifying against Mr. McKinnon as
“totally irrelevant” (see Argument [I1, above, and in AOR), the trial court
admitted prosecution evidence that McKinron and his sister had allegedly
intimidated witnesses in attempts to suppress cvidence against him as not
only relevant, but more probative than prejudicial. The court erred in
admitting this evidence because: 1) it was cumulative and otherwise highly
prejudicial and therefore should have been excluded under Evidence Code
section 352; 2) the prosceutor failed to provide notice to defense counsel;
and 3) the evidencce was inadmissible hearsay. The errors were prejudicial,
violated Mr. McKinnon’s Sixth and Fourteenth Amendment rights to a fair
trial and reliable jury verdicts that he was guilty of a capital offense, and
demand reversal. (AOB 204-221)

Respondent disagrees. {(RB 76-89.} Respondent is wrong.

B. The Trial Court Erred in Admitting Highly Prejudicial
Evidence That Mr. McKinnon’s Sister was Involved in
Threatening and Assaulting Orlando Hunt Over His
Claim That Mr. McKinnon Killed Perry Coder

As discussed in the opening briel] although the presecutor had
admittedly provided no notice of the alleged incident. the trial court

admitted, over Mr. McKinnon's objections, Orlande Hunt's testimony that
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he had been at a party where Mr. McKinnon’s sister threatened and
assaulted him over his proposed testimony that her brother had killed Perry
Coder. (AOB 204-206. 4 RT 615-618, 620-621. 626-628.) Although there
was concededly no proof that Mr. McKinnon had autherized the threat and
assault, the jurors would draw the virtually inevitable inference that he must
have authorized the attack since it was made by his own sister and, hence,
the evidence carried a tremendous danger of undue prejudice. (AOB 204-
209, 211-212, citing, inter alia, People v. Terry (1962) 57 Cal.2d 538. 565-
566 [unauthorized third party threats to witnesses prcjudicial], United States
v. Guerrero (3d Cir. 1986) 803 F.2d 783, 785-786 [threats evidence
“appeals to the jury’s syinpathies, arouscs its sense of horror, provokes its
instinct to punish, or otherwise may cause a jury to base its decision on
something other than the established portions of the case”}. Dudiey v.
Duckworth (Tth Cir. 1988} 854 FF.2d 967, 970, Ortiz-Sandoval v. Gomez
{9th Cir. 1996) 81 ['.3d 851, 897. and United States v. Dickens (Sth Cir.
1985) 775 F.2d 1056, 1058.)

At the same time, the evidence went to the collateral issue of Hunt’s
credibility, was cunulative of other evidence that Hunt was afraid that Mr.
McKinnon would retaliate against him for iinplicating him in the murder,
was otherwise uncorroborated despite the undeniable fact that such
corroboration had to exist if his storv werc true, and bence, bore little
probative value. (AOB 209-210, citing. inter alia, Unired States v. Thomas
(7th Cir. 19963 86 F.3d 647, 654, and authorities cited therein [witness
intumidation evidence carries far less probative value when offered to
bolster a witness’ credibility than when offered to impeach a recanting
witness or otherwise explain witness conduct that could damage the

proponent’s casc].) Thus. the trial court erred in refusing to exclude the

115



evidence under Evidence Code secticn 352, (AOB 204-212.} Further, the
trial court’s cautionary instruction, “[t]his evidence was introduced as it
bears upon the witness” state of mind and demeanor while testifving. There
is no evidence that the defendant assisted or played any role in the alleged
assault” did not ameliorate the prejudice. (AOB 211-212))

Respondent counters that the evidence was more probative than
prejudicial becausce witness intimidation evidence is generally relevant to
bolster a witness’s credibility. here 1t was particularly probative because
“the defense devoted a substantial amount of time to attacking Hunt’s claim
that he feared for his safety and his family’s safety,” the court’s cauticnary
instruction obviated any potential for prejudice, and the jurers’ “common
sense” undoubtedly prevented them from considering Mr. McKinnon’s
sistcr's alleged assault on [Juni as evidence of Mr. McKinnon's guilt, (RI3
80-81.) Respondent’s contentions arc without mertt. {RI3 80-81.)

Respondent’s reference to the “*substantial amount of time™ delense
counsel devoted 10 attacking Flunt’s claim that he was afraid of Mr.
McKinnon (RB 80) is made without citation to the record, so it 1s difficult
tfor Mr. McKinnon to respond. (See Rule Cal. Rules of Court, rule 8.204.
subd. (a)(1¥C).) However, n its introduction to this argument, respondent
does note that defense counsel asked Hunt about his fear of Mr. McKinnon,
citing 4 RT 565-368 (RB 77), and it is to this portion of the record that Mr.
McKinnon therefore assumes that respondent otherwise refers.

In the cited portion of the record, it is true that defense counsel
confronted Hunt about his explanation that he had failed to come forward
and wdentify Mr, McKinnon as Perry Coder’s killer for nearly two years
after the murder because he was afraid of Mr. McKinnon. Respondent’s

(apparcnt) contention that this examination made any and all evidence that
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Hunt was afraid of implicating Mr, McKinnon (either to police or at trial}
highly probative and admissibie, however, is unavailing.

Whether Hunt was afraid of retaliation for testifying against Mr.
McKinnon was an intermediate fact which was irrelevant in and of itself.
Certainly, if the assault actually occurred, Hunt no doubt was learful when
he testified.”” The real issue was whether Hunt's fear miade his testimony
against Mr. McKinnon more credible. (See, e.g.. People v. Warren (1988)
45 Cal.3d 471, 480-481; Fvid. Code, § 780, subd. (j}.) So, the question is
not merely how probative was the witness intimidation cvidence to prove
ITunt’s fecar, but how probative was his fear to bolster the credibiitty of his
testimony against Mr, McKinnon.

fn this regard, even accepting that the assault occurred {despite the
failure to present any of the corroborating evidence that Aad to exist il
Hunt's account were true) and that it caused Hunt to be fearful. that [car
simply bore little probative value to the issue of Hunt's credibility in
testifying against Mr. McKinnon. To be sure, if a witness were not an
original suspect in the charged crime and has nothing gain from testifying
against the defendant and nothing to lose from not testifying, his
willingness to testify despite fear for his safety would bear a certain degree
of probative value to demonstrating the eredibility of his testimony against
the defendant. (See. e.g., People v. Green (1980) 27 Cal.3d 1, 20.) But
where, as here, the witness is one of the original suspects in the charged
crime and has nmuch to gain [rom testifying (i.e., maintaining his freedoin
and avoiding a murder charge, as the prosecutor premised) and much to lose

from not testifying (i.e., being arrcsted and charged with the murder. as the

7 Indeed, even if the assault had not occurred, Hunt was no doubt of
afraid of providing false testimony against Mr. McKinnon.
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prosecutor promised), cvidence that his willingness to testify despite his
fear for his safety adds little, il any, weight to the credibility of his
tesumony. (See, e.g., United States v. Thomas (7th Cir. 1996) 86 F.3d 647,
634, and authorities cited therein [probative value of family member’s
threat to witness solely in order to bolster witness’s testimony ““in the face
of such threats” *is extrenely limited at best” while such evidence can be
“highty prejudicial™].}

And to the extent that Hunt’s fear did bear some probative value to
the issue of his credibility, the jury had already heard other evidence on that
issue. Hunt testified that Mr. McKinnon nmplicitly threatened him to keep
quict shortly after the shooting. (RT 4 R1 357; see also 13 CT 3623.)
Further, the jury also heard the prosecutor himself tell Hunt that Mr.
McKinnon was a “connected™ and dangerous man who would likely seek
vengeance against Hunt and his family for his betraval. (13 CT 3603, 3605-
3606.} Thus, the cumulative nature of the evidence further diminished its
probative value. (See, e.g., People v. Balcom (1994} 7 Cal.4th 414, 423,
AOB 209-210.)

Finally, while Hunt’s credibility was the ultimate issuc to which the
third party witness intimidation evidence went, his credibility was not an
ultimatc issue in the trial. It was a collateral issue and, hence, the probative
value of evidence o prove that collateral issue was reduced even further.
{See, e.g., People v. Wheeler (1992) 4 Cal.4th 284, 296 [witness credibility
collateral issuel; People v. Lavergne (1971} 4 Cal.3d 733, 742 [collateral
nature of evidence “reduces its probative value and increases the possibility
that it mayv prejudice or confuse the jury™].} Thus, the probative value of
the evidence was virtually nmil.

As to respondent’s contention that the evidence carricd no danger of
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prejudice given the court’s cautionary instruction {RB 81), the instruction
speaks for itself. It did not expressly prohibit the jurors from inferring that
Mr. McKinnon had orchestrated the attack; it did not prohibit them from
considering the evidence against Mr. McKinnon as proof of his guilt; and it
did not clearly explain that the onfy purpose for which the jurors could
consider the evidence was first to decide whether the assault actuaily
happened, then to decide if Hunt was actually afraid of testifying against
Mr. McKinnon based on that assault, and finally to decide whether that fear
actually rendered his testimony more believable. (AOB 211-212.)

Respondent further contends that the jurors™ “common sense™ would
have led them to limit their consideration of the evidence solely to the issue
of Hunt’s credibility, and not as proof of Mr. McKinnon’s guilt, even if the
limiting instruction failed to do so. (RB 80-81.) This is so, respondent
contends, since Vit would come as no great surprisc Lo anyone that a murder
defendant’s sister, who socialized in the community’s gang scene, would
threaten and assault a witness without any prompting by the defendant
himself. Simply stated, that is the culture in some seginents of society.”
(RB B80-81, italics added.) Respondent yet again fails to support a etitical
factual asscrtion - that Robin “socialized in the community’s gang scene™ —
with any citation to the record, either here or amnavhere 1in its brief. (See
Cal. Rules of Court, rule 8204, subd. (a}( 1 XC) [fonmer rules 14{a) and
15{(a}].) This is no doubt because there is not a scintilla of evidence to
support it. (See, e.g., Mammoth Mountain Ski Area v. Graham, supra, 135
Cal.App.4th at p. 1375 [construing misrepresentations of the record as
attempt to mislead the reviewing court].)

In any event, the prosecutor himmself did not have the same

“common sense™ that respondent attributes to the lay jurors. As the
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prosecutor aptly characterized this evidence to the court: “whencver a
witness says that a family member of the defendant tried to intimidate
thern,” the jurors can infer that the defendant authorized the intimidation.
(11 RT 1107-1108; scc also ACB 211, citing, inter alia, People v. Terry,
supra, 57 Cal.2d at p. 567 [People argucd that sister-in-law’s relationship to
defendant was proof that he had authorized her efforts to intimidate
witness|: see also Ebron v. United States (D.C. 2003) 838 A.2d 1140, 1149
[rejecting government’s position that “atiributed {to defendant] the
threatening actions of [third parties] based solely on their association with
him”).)*

1f the “common sensc™ of the tral presecutor - who sho