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Appellants resprotfully apply for teave o fite an Opening Brief on the Merits of
approximatedy 29,700 words, Appollants respretfolly urpe thet good cause s established through

the following Doddaration of Counael.

DATER: Japuary 17, 20035 Respectfully submitied:

W7 o
WILLIAM G. HOERGERS
CALIFORNIA RIRAL LEGAL ASSINTANCE, INC.

sy (b (el Ot o O (e
BECLARATION OF APPELLANTS COUNSEL, WILLIAM G, HOERGER
P SUPPORYT OF APPLICATION FOR LEAVE TO FILE EXTRACLENGTH
APPELLANTS OPENING BRIEE ON THE MERITS
L WILLIAM G HOERGER, declare gs fullows:

RE Pam o nozinbar (Mo, 8373193 I good standing of the State Bar of Calitornia, and
arn vmpdoved by Caltfornin Bural Legal Assistance, Ine (°CRLA™Y in s San Francisco office ag
Divector of Litigation, Advevacy and Training.

2. At sl times e this sotion below and in this appesl, Thave bees counsel of record
for Appellants Andonic Perer Cortes, Cailio Cortes and Asumeion CUru, and st alt fimes

throughout the appeals, Lhave served as Yead connsel including the responsibitity for briefing as

il stages of the appesls. Thave prepared the conteraporaneonsly submitted Appellants Cipering



Brief on the Merits, which { have therein certified as containing 29893 words inchuding toxt and
Fstngteg,

3 {dver my careey with ORLA, T have gi afted gither prinvipally or as a purticipant
approximately a dozen briefs to this Court, oither on behalf of a party of an anvous custae, |}
have diligently and carefolly prepared the present Opening Brief, and I i eve that it
wmies sionally and zppm;‘»iza‘&i*’ prosents and argues the isanes presented i3 this appesl. |
respectiulty dyaw o the Court's attention 1o the bllowing lssues

{a} Whether the Caltforma Legisdatuie that i 19173 establishad the State’s Industrial
Weltare Commission intended o depart fom consnon-law principles of the emplovnent
relutionship i empowering the IWC to regulate wages and othar condiions of erplovment,
particolarty with reapect {0 the provision of the act that created 2 privaie cause of sction o
recover unpaid wages owed umber the Commiasion”s rernsdial provmilgations

{tn if the comployosmt velationshyp for purpnses of remedies under WO wane
regulation ix extendud byond commeon~ §, v pringiples tuough spplication of the TW{g
aifernative emplover detinitions, what do each of the “suffer or permil o wvork”™ and “exercices
controd” definttions mean? The forn has been a fxtare of IWC orders since 1916, The
altzmnstive, “eercises control” defintlion hes now beon a part of Commission orders for 39

vears, {Californin cowrts have myt explored the meaning of ot

Thiz Court did pot probe the meaning of “exervises contrel” i i3 receryg decision

in Revoodds v, Bemont (No, RUIS82E, 36 Caldih 1O73) hecause it conviuded that in
consideration of the special policy tsanes gt stake, the plaintifs had not sattafactortly shosen that

the Commission intended its emplover definition w displace corporate-agent tnmnanity.  This



Court disd advise partize who assert causes of action under the Labor Code that thoy twar the
turden of clearly demonstrating that the Legislature, in oresting the cmuse of sution, intended o
depart from the common law,

Meither the Legislatures pow the TWID s respective historic Intenis o this fssue has sver
before besn explored o depth in jndiclel procecdings,  Traditiona! legal resources are Hmited

« A3

mwoedern, comnmnenliy-avaiiable logistative history does not exdst for the pericad when the WO w

P Y ;.O

created and adopted s Initial, “suffer or perait to work™ measure of employer responaibility,
Accordingly, appellonts hove presented o probing examination of the labor and politieal histery
of California and of comtempuransous legishtive efforts in other states that attempted 1o address
stonddar issues. Much o thds research probes the motivarions and infhuence of various advocacy
movernents that focused on minimume-wage protection in the early Twentieth Dentury and their
influence in Calitornia’s logdsiature,

This case also presents o distinct asue a3 to whetlsr omployess have third-party
benefiviary standing arising from thetr eoployer’s contract with his principal wherein the
employer promuses 1o comply with Califorais emploviment law including mivdmurs-wags law,
only 1o be precloded from paying his workurs as o divect resull of the principal’s breach,

The lower courts recognized the extraprdinary significance of this case and the historic

challenges it presents, The case was resolved below on defense motions for summary judgment
in which the supesior court on its own motion sot side a o special calendar, invited %%‘w parties 1
provide exiensive argument, sud beld g nearly 3 e-hour hearing. The Court of Appeal granied
teave to file an opening briel in of some 25,600 words. Thuse cowrts, as well as the parties,

gssumed that the IWC wage ovder definitions controlied and thet propes application of these



dehintiions comprised the oors issues

The challenge rised by Reynolds has reguived appellants to intensively explore historis
data found in the State’s archives, state brary collections, and o petriove and analyze substantisd
volemes of non-legel, hetorical Bleratore from scholars seattered about the country, ‘W believe
that we have synthesized all tis tuts fooused advocacy that provides sn analysis of Dalifornia
Jabor advocacy and legislation not previously presented to the cowrts. The portion of appellants”
opening brief on the merita that addresees the additions! issue of lugislative fistent vis @ vis
retention of common faw employment principles & some 8,700 words in length, Appellants
have, secordmgly, more tightly focused cur discussion of the other issues that comprised the
debate in the bower coarty) thus, notwithstanding the new Revonlds tssue, the instant beef kas

inureased by only 4000 words over iy predecessor

In sy profess

onal opion Appetants” Dpening Bried on the Merits has heen orafted with
tght foons gnd rigorasty edited, and will subatantiaily assist the Court in understanding the
issues i iy appeal,

fdectare that the foregning s troe and correct oxoept 35 1o those matiers asseried on
indormation and/or belief, as 1 which { believe the same to be true, Exeouted this 17" dav of

Fanmary, 2000, in the Oty and County of San Francisce, California,

/f/ﬁ/’f ’f/

«,”,
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PROOF OF SERVICE
{OOR, 8 101 3an{d) Rules of Court Bule 13{c))

L GLADYS BRIBCOE, declare that L ans emploved by Californis Bural Legad Assistance, Ing.,
£31 Howard Street, Suile 300, Jan Francisco, Califorma #4105 Lam over the age of 18 vears

and not a party to the within action or appeal.

O szzmzxz‘*’ 17, 2006, 1 served the attached AFPELLANTS APPLICATION EOR LEAVE TO
FILE EXTRA-LENGTH OFENING BRIEF ON THE MERITS by Federal Fxpress Qvernight
i)aix‘s"‘ewv upon the parties sted below by placing troe copies in vartons provided by Federal
?xpmw with matting slips addressed as below, and shipping charges prepaid, and placing these
cartons i the deposit box momtained by Pederal Hxpress before S200 pra, the schoduled pidk-p
firnen

Effic ¥, Anastassion, Bsq. {Attorneys for Responddont AFIO, INC)
Ansstgsaiou & Associstes

242 Capitsl Street

Salinas, CA 23202

Terrenee R 4¥ Conpor, B {Attrneys for Respondents CORKY M OOMRBYS,
Moland, Hamarly, Edenne & Hoss LARKY D COMBE, COMBS DISTRIBLUTION
A Professional Corporation OO and JUAN RUTZS

333 Yalinas Sireet
Satinas, €4 938022510

{ aro also readily {arsiliar with California Rural Legal Assistance, 1605 pravtios of collection and
processing of dovwments for maling with the Unitesd Btates Fostal Serviee, hetig that Brst-clges
miatl will be deposited in the srdinary course of business with the 1.3, Pestal Service on thes
sarne sday with postage thergon fully propaid 8t San Francisco, Califorsia, | am aware that on
motion of the party served, service 1a presumed invalid if postal vancellation dote or postage
mgter dute is more than one day after date of deposit for mailing in this declaration.

L Jamuary 17, 2006, § served the attached APPELLANTE” APFLICATION POR LEAVE TO
FILE BEXTRA-LENGTH OPEMING BRIEF ON THE MERITS by first-class mail upon the
mterestest persons by placing troe copies therso in ssaled envelopes sddreased as follows

Clerk, Court of Appeal of State of Californts {4 copivs}
Second Appaiiaie Disteiot, Diviston Six

200 E, Santa Clarg Strect

Ventura, {4 830001
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Hown. B. Jeffrey Baurke. Judy
Superior Lot for Bap Luds
FO35 Palm Serest, Roam 388

Ban Luts Obispo, 24 9340%

The Pastnet Atlomey of San Lods Obaspo County
Consurmsr Law Section

County Lwvernment {onter, Rooar 430

San Luts Obispo, OA #3408

Olutspo {ounty

Hon, Bil Lockyer, Attomey General of Califomiy
Constmer Law Nection

Bonald Reagan Building

3 S, Spring Street

Liss Asggeles, CA G0013

Fuba Montgomery

Calitvrnia Rural Legal Assistancs Poundation, Inc

2210 K" Street, 2™ Floor
Sacramento, A 95816

Mark Talamantes

Jennifer Beiach
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MARTINEZ and ANTONID PEREX
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{Counsel for Appellants MIGUERL
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fdeclare under penalty of perjory under the Taws of the State of Calitornda that the fusgoing is

true and correct. amd that this declaration s exocnted on Jamuory 17, 2006, in the City and County

of San Francisen, Cabifbrnia

,,,

GLADYS BRIRCOE
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STATEMENT OF ISSUEX PRESENTED
{Bule 2%L2HHEYD

The Petition For Review at pages 122 idemtified the following issues

“The wage orders promuigatesd by California’s Industrigl Welfare
Comumssion (TWC provide two alternative definitions of the term Yemployver.”
inder the wage orders, an emplover is any person who “directly or indirectly”
wither {1y “employs {further defined as “sofBorla] or poradit]s] to work] . any
person’ o {23 “exercises control over the wages, hours or working conditions
of any person.” This case directly rakses application of both definitions of

“eraplover™, us well as a third ssue which is contractual.

“la. Does “suffer or permit o work” retain the PWOs ariginal intent
fo encompass work that the owner reasonably knows 15 being performed for
its benelit— metading work by persons engaged by independent contractors —
ar should the term be governed by the more ostrictive sudti-facior balancing

e

test eratted 27 vears after the PWO7s promulgation in g 1947 UK, Suprems

fourt dectmon (Rutheddord Food Comp. v MeComb, 331 UK 722,
interproting the same words incarporated in the federal Falr Labor Standards

Act of 193K?
“1b. As apphied to this case, that lssue s whether simawberry
broker/dealers who required g condract “grower™ 1o hive emplovess to cultivate

ansd barvest plants i the broker/dealers” flelds for exclusive delivery 1o the

FResolution of both wage ordey issues I8 contingent on this Cowt's

determamation in Reynolds v zf sment, Mo, S115823, rev. granted July 23,
YIRS » }/
2003, that the wage order pravisions define the scope of cmg\?o ver Hability in
private actions i‘:ingh’r to enforce the wage-and-hour provisions of the Labor
Code. The parties and comt helow asaumed that definition of liabitivy,
{Footote in oniginal Petition.}



broker/dealers, and at all times were aware that the conlract “grower’s”
anplovess were working inthe broker/deaters” Belds, “sotfer]od] or permit{ted
those amplovees] fo work”, within the meaning of the wage orders and are
Liabde for their unpaid wages,

“2a What s the meaning of “exercises control over wages, hours o
workig conditions,” the alternative wage-order defimtion of “emplover™?

2k As applied fo this case, the imsne i3 whether strawherny
broker/deslers, who unilaterally decided to retmburse thomselves for their
nvestinent in the strawberry cop wather than distribute o the contraot
“grower” the latter’s share of market proceeds, knowing that the coniract
grower would be unable to pay his workers, “divectdy or tmdivectly . |

excrcisefd} control over wages, hours, oy working conditions” of the contract
Yarower's” workers, within the meaning of the wage orders,

“E Basting Ushiformia cases hold that emplovees are the intended
beneficiaries of ramedial statutes setting wage lovels and thus are thivd-party
beneliciaries of contracts between ther coaplover snd a contracting principal
to follow these laws, and may maintain g privete action spainst telr employer
0 enforce such agreements,

“As apphied i this case, the issne i whether workers have third-party
beneficiary standig fo enforce such an agreament agunst thelr eroployer’s
principal, where they can prove that the principal’s fatlare w0 pay contractual
proceeds to thelr empdoyer divectly cavsed thelr eoployver™s fadlure w comply
with raptoara-wage requenens?

Respondent APHY's Apswer, at page &, presenis a tithe, “IHL ISSUES

W]



PRESEMNTEIY. Bespondent thoveaftor prosents two pages of argument as 1o
why review should pot be granted, but identifies no further issues,

The Petition For Review further noted inthe indtdal paragraph of Vissues

Presented”, that resolation of the wage order lasues was contingent on the

Llourt’s deciston in Revaolds v, Banont, pendian. The Petition further noted

that the parties and courts below had assumed that the Industrial Welfare

¥

Commission Ywoge order” coployer definitions conwolled.  (Potition For
Poview, pp. 1, 26 Following grant of roview, the Court deferred briefing

P

i this appeal pending resolution of Revoolds v, Bement, which was decided

ondugust T 2005, (Mo, 8118823, Oaldth 32 Cal Bpir 34 4831
Eeynolds sstucted that Califoria Courts “generally™ apply the
common-faw test of emplovment in applyving California statutes referving
“emplovees”, (14, 32 Caldth, at 491y Appellants sue respondents for wages
and damages under Labor Code Seotions 1194 and 11942 which provide
causes of sctton for “an emplovee”™. Post-Bevaolds, appellants must now
dermonstrate the mapplcability of the “general” rule and that, as applied to this
case, the Legislature pended to depart from application of the f:.<:t;mms.>;:;, law
understanding of who qualifics as an emplover, (4, at 492, fu. 3
Accordingly, appelfants hore ro-articulate the initiad paragraph of the
“lasnes Presented” o further identify as an isspe:
Whether appellants’ private vight of action pursusnt to Labor
Code Sections 1184, 1194.2 incorpovates the principles of emaployer-
Hability a3 defined in Industrial Welfare Commissdon Order 149

RBecause resolution of original tssues Nog. Ha. and by and 20(a, and b} are



contingent on the oulcome of tis ssue, sppellapts will address if {irst in the

Argument, infra.

INTRODUCTION

in 8.4, Borello and Sons v, Deptof Industrial Redations, this Court

forcefully emphasized that ramedial eroaplovment statutes should be construed
with "consuderation of the remedial purpose of the statute, the class of persons
witended o be protected,” and with “particular reference to the “bistory and
tundamental purposes” of the statute”™. Ul (1989 48 Cal 34 341, 351, 352
354 Caltfornia’s minunum wage law, which congurrently established the
inghusirial Wedfare Comanussion (DWW, was the immedinte result of the
women's sulirage movemoent tn s state. Although the enabling siainte and
the Commission's ansuing ordors addressed ohild Iabor, both the statute and the
Compussion’s orders were driven by the emerging politinal voice of adult
women sod by the growing public recognition of their needs. Roth statute and
orders pverwhelmingly focased on safeguarding adult working women, The
largest simgle group of adult working women in California, and the ones whose
needs the TWO addressed 1o its nitiad onders, were seasonal sraplovess tn an
agricalturally-related industry - -the fruit and vegetable canning industry,
Appellants here are the helrs to those initial workers: they {and some
80 additional crew members) are seasonal ciplovess in agrivolture - ~ inthis

instance in felds instead of in processing plants. Thus, appeliants truby are the

*Appetiants” comel express their appreciation to Amadis Sotelo Leal and
Cassandra Sechaom for thelr estraordinary research that sapports this brief,

4



clasy of persons who are the itemled beveliciaries of the mindmum wage law

-

andd of the Commission’s promulgations, (Boreile, supra, 4% Cal 3d, at 355,
By virtue of the Comptission's prommdgations, respondents gre Hable for
appetiants” wopaid wages as thelr omplovers,

This brief prosents twee arguments, Argoment D will demonstrate that
n oreating the Conurission and empowering it 0 regolaie wages, and in
providing the privete cause of action at issue here, the Legislature intentionally
and expliciily departed from common-daw prinviples of the emploviment
relationship, The Legisiatnue further delegated to the 'WC co-equal legisiative
powers o regulate wages and other waorking sonditions amd assign Hability
therefore, 4 co-equal power that has been recognized for nearly 90 vears all
branches of Unliformn government including thas Courl. As an integral part
of that scheme, the Legislatire further created g private night of aotion, cov
extensive with the IWCs promulgations, 1o enable apgrieved workers o
ansforee those very promulgations,

Argmnent H will demonstrate that to s 1916 nitial exercise of
delegated powers, the Conumnission elected 1o assess amplover Hability for
complignce with iis mandates protecting adulis {as well a5 child workers)
agamst those who “suflered or permitted [persons? o work”  The WO
borrowed this definition of employver Hability from the established child-labor
faws of some twenty states {as well as from the model legislation being
advocated nationally by such groups the Commissioners for Umifornm State
Laws}, & definition those states” curats were already oniformly applving

wdentivally to the position appellants advocate here. Pursuant to the well-

-



estabdished state conrt interpretations that the TWC adoptad in 19316 - andd bas
since continpously mmintained - respondents are appellants’ emplovers for
parposes of Cominission-cregted prototions.  Argument I further will
demonstrate that in 1947, the Uommission elecied to Bather broaden the reach
of cmplover Hability by legislating an additional, alternative defipition
eatablishing cmplover hability for any person who "exerises contral | | L over
wages, bours or [those] working conditions” found within the Commission’s
ovders,  Uverwheloing evidence in thix case establishes that respondents
indeed exorcised exactly that control over appellants apd that thelr actions
were responside for appeilants laboring withoot compensation,

This Court recently addressed application of the second, “eseroises

control” defimton m Beynolds v, Bomment, in the narrow contest of tmmunity
of the corporation’s agents from Hability, a com principle of corporate
structure, (4 {20053 36 Caldth 1075 The Cowrt found that the TWI7s
"expreises control” defintion was bmificienily specific to manifest the
Commdssion's stend 1o bupose sopdover Hability on corporate sgents in the
face of this Wistorie principle of corporate organization that had i3 souree in

the comanon law. Appellants bere do not present the Revoolds issue; this case

does pot assert Hability against any individoat by virtue of her e hisroleas o
corporate agent, and does not tmphicate the speciad consideration accorded
corporate agats,

Argument I will demonstrate that respondent AP INC, s further
tiable iy contract to many of these workers who are third-party beneficiaries

of the agreement betweers that respondent and the workers' nominal employer,



That sgreement included g provision 1o epsure compliance with the applicable
wage hews, a provision for which the workers wore the intended heneficiarias
as nomatter of lavel but which respondent APIO besach precluded

performance,

PROCEDURAL HISTORY

Appellants MIGUEL MARTIMEZ, ANTORIO PEREY CORTER
HILDA MARTINEY OTHIO CORTES CATABING CORTES and
ASUNCION CRUY filed suit in the superior comt against respondents
COREY W COMBSE and LABRY DL COMEBX, individuals dva COMES
PHIRTRIBUTION OO theratter, colleotively “COMEBS™Y, respondent JUAN
RUAZ, as well as one Isidre Munos &b/ Munoz & Song, and various DOFS
for damages and penalties and--aeting for the interests of the general publio--
forrestitution and injunctive relict. [ Appellants” Appendix (hersatter, “App.™)
10 Appellants subsequently filed a First Amended Complaint Por
njanctive Relipt, ete. (horeafier, "omplaint”™) adding respondent APIO, INC.
{heregfier, “APIOY) as o defendant. TApp. 17311

The CUomplaint alfeged that cach rospondent {pdus defondant Isidro

“The pariies are proceeding by appendix in Heu of clerk’s transeript
pursuant o Rule of 1. 5.1 [App. 1420 1324, 132813271

For convenionce, appellants refer to CORREY M. COMBS and LARRY D
COMBS, mdividoals /b COMBS DISTRIBUTION CO., JUAN RUIZ and
APIO, NG as “respondent(s)”. This term doss not include other defendants
in the provesdings below who are not prarties o these apy mzi& such as Isidro
Munor, We will use the fonms ‘appeliants” and “plaimtiffs” interchangeably
o refer to the farmoworkers,

3



Mo, and certain othey nsmed personsY “emploved” each plaintif¥and other
members of the genoral publio pursuant to oral agreements for varving periods
during the 2000 strawberry season”, primariby to harvest strawberries, and from
thme {0 tme o porform other tasks related o growing and haveesting
strawberries, [App. 2009 171 As relevant to this appeal, sppeliants, suing
wulividually, alloged that all rospondents are Hable forr fathue 10 pay
California minnum wage [App. 21 %9 24-26] and for Haudated damages
arising from failure (o poy ooty wage [App. 21 9% 27-281 Appellants
also alleged g olatm as thurd party-beoeficiaries for breach of contract agatnst
AP [App, 23-24 9% 40-433  Acting for the publc intorest, appellants
further alleged againgt 2l respondents violations of Californin’s wndaiy
competition law (Bus. & Profe. Code, §§ 17200 et e 3 App 2532794 56-631,

COMBS and JUAN BUILZ denied all allegations and asserted affinm-

ative defenses. [App. 54, of, App. 14-16.7 Following the overruling of its

The mzzpwz;zi further alleged that one Blias Ramirez and one Ernedto
Ramires slso ‘employed” and further “exercised control over the wages, hours
andior working conditions” and furiher caused the violations that agg*z.mmi
plainiifls and members of the geoeral public. The Complaint, however, did
not pame the Ramirezs as defendants inasmock as each had previcusly filed
a bankrupioy petition,  [App. 1921, 99 1316, 2023 ()]

“The “2000 strawherry season” references the calendar vear in which the
strawherdes wese harvested. The fresh market strawberry harvest commenced
i February and was gradually succeeded by the cannery/froszee-beory harvest
{of the same cropd in late May to mid-hime, Planting and cultivation of this
crap commenced i Augest-Octaber, 1999, [App. 186, at “pp. 42437, 148-
199 (at, “ppr 49-53, 5671 App. 341 App. 903 App. 944

‘Respondents CORKY and LARRY COMES dba COMBS
DISTRIBUTY ié)N CO, and JUAN RULZ, have hees represented at all times by
the same counsel, Terrence O'Connor. A various times all w;{zw have
resorted below to the conversence of reforencing all of My, O Connot’s parties

{conttnued. )



demutrrer, APIY also dended all allegations and asserted varions affimmative
deforses, LApp, 95-99, 10310411

The clerk enterad dobult against Isidro Musox [App. 100-1027 and
proceedings against him woere subseguently stayed a8 a consequence of his
filing 2 petition in bankraptoy’

AP, and fater COMBS angd BULY, fled separate motions for some-
mary judgrent and/or summary sdjuadication LApp. 105-332, 3334831, which
werg granted following heartng, {App. 4901511 (Rulings On Motions For
Summary Judgment--hereafier, “Rubings™ ] Judpments of dismissal in favorof
APIC CORKY and LARRY COMBS god JUAN RUTE were entered. [App.
1512-1524

Plamitdts fled tunely notices of appeal. {App. 1325-1326.7  On
Noveraber 18, 2003, the Cant of Appesl, Second Appetinte District, Division
Sux, reversed the grant of stmmary judgment on g contractual cause of action
against the COMBS respondents, and affirmed the dismissals on the
substantive Labor-Code violations a3 1o oll respondents, and the breach of
contract claim against APIG, The Court of Appeal did not address the two

cawses under the Unfar Competition Law, which are predicated upon the

T

{.contimued)

v the “Combs defendants”. However, the Complaint alleges clalms separately
as o BULZ, and dvm not allegs that hc, acted af all times as an agent for the
COMBS, (5o, e, App, 19 - 214879, 1722

*On September 18, 2002, Munoz was granted a discharge under Title
LS. Section 727 {Bavkruptoy Oode, Chap‘wz 7y in ti}i’ Uted %tatc
Bankmpmv Court for the Central District of Califoenia {{Case No, NI¥ 42
PHI42-RR).

W



various Labar Code mul contractual daims”

This Court granted Review on March 3, 2004, but deforred briefing

pending resolation of Bovinlds v, Homent, decided on August 11, 2003, O

November 3, 2008, the Court ordersd briefing in this appeal™

STATEMENT OF FACTS

Former defondant Indro Munor wewatter, “Munod™) conitacted to
cudtivate and harvest strawbemies for the 2000 strawberry season in throe
locations in southern San Luis Obispo Cownty amd oug iy northern Santa
Barbara Uounty. Two of the San Luis Obispo County flelds were cultivated
and barvested for froshemarket berrtes porsuant to contracts with respondent
AP, The third San Luis Ghispo County Held was cultivated and harvested
for fresh-market borries parsuant to contravts with the COMBS andfor

respondent JUAN RULZ (hereatter, "RULZ™L [App. 186, a8 “p. 43", App.

'fxp metlants” UCL causes are predicated upon the vighility of the various
substantive-low allegations fn the other causes. The superior court understond
this, amd dismissed these causes, accordingly.

P appetiants heve abandon appesl as 1o their Complaiot’s third cause of
action {failure 10 pay contractual wage), forth cause of action (Pwaiting e
penaties” pursuant to Labor CUode Section 203} and 8fth cause of action
{penalties for fatlure 1o provide wage statements). {App. 22-23%

UWertnin degwmmmz records ncorporated in the proceedings below were
reproduced as 4 pages of deposition tansoript per sheel,  Where mudtiple
deg;mmm transcript pages appear on g single page of appendix a secondary

“depn” page reference will specifically identify the relevant transoript portions,

10



939, 840, 3438447 App. 84784817

At various dates during May and Jupe 2000, Muanoz ceased delivering
the frunt from these Hedds 1o respondents as freshomarket berrips, amd began
debivering them ax canuerv/freerer borries 1o another ontity, Frovsun Foods,
oo
A, Appeliants Were Divectly Hired By Isidre Munoz

Munos hired ot least 130 workes including Appeliands for the 2000
strawberry season, 10 weed the fields and barvest the borrios. During peak
harvest, the workers were organized 1o three crows of approximately 50
workers each, Although these orews were gssigned primandy o particular
fields, all crews worked inall the felds st various times as needed. {App. 199,
at Cpp E82-13370 App. 242 at Tpp. 18207 App. 243 81 Fpp. 165166 App.
TA6-TH3; App. TTV-TT App. TRBTOS, App. BUG-RI3; App. K39-840; App,
1ARG-1481 %4 5-7.

A the 2000 harvest season progressed, from thae to tme Munos fadled

te meet bis payroll, amd as non-pavment of wages acorued, workers

32ex

Isidro dunoe” and “Isidro Monow, Se refer to the same poson

“The Santa Barbara County fields were cultivated and harvested for fresh-
market bernies pursuant 1 orgd agreements with the Basmirez Brothers who
wore not named as partieos i thes ligaton. [App. 84581

MOm Angust 3, 2002, appellants filed an action against Frossun F ‘U{‘d:;* ine.
i the ‘mpmm Court of San Luis Cbisps County {Case Mo, UV ¢ 2OT52Y,
alleging claims for the 2000 strawberry season virtually e ;mmi?mimmc $%)
action, and simultaneously filed g Motice of Related Case and reruested that
that case be coprdinated w zﬁz the tnstant action pursuant to Rule of Conrt 204,
On October 1, 2002, Flainti s and Frowsun fled a joint motion for stay of all
pmuwaﬁm 5. { }11 Uatvbs ER thc Bumrmz ( mm m%m,& an Czui ) qtzwizzgv a’i'iv

or 'i_x_m}xtjy o_f the mi_mg i1 1?_23;, gapcai.

11



wncreasingly left hicemploy. Arcumd the first of June, Munoz consolidated his

resnaining workers wto a single crew. By fate June, Munos had {ost Bis labor

ey

force and was unable o continne harvesting. [App. 7509 1718 App. 77699

e

17-18; App. 94 B R, 16 App. 31299 18-19; App. 841-842, 843; App. 1482-
1483 94 0.1 1 App. 1486%% 13.14.)

#. fsidre  Muner Provided  Appeliants’  Labor To  Harvest
Strawberries Under Uantract To Respoundent AP

Three vears earlier, on dudy 23, 1997, APIG and Munoz had execated

an APIO form contract entitfed g “Farmer Agrecment,” pawsuant o which

Munoz calitvated and harvested various crops for APHO over g period of fowr
vears as further specifivd in Ruther anmnal addendums referenced as “C O

Fxhibitg™ TApp 1299% 30 App. 135, 13151 ("Farmer Agreement™/portion
of Bchibit A to Murphy Dec,, spupra--horeatior, "Farmer Agreement™) see,
App. 138 % LA of, App. 126 at mirpduciory pamagraph of text ("Urop
FExhibit/{portion of) BExhibit A o Muorphy Dec., supra--herealter, “Crop

%

Exbhibat™y App. 192, at Tpp. 82-837

~
3
?

Alae i 1997, APIO subleased 1o Munow a parcel of 42 acres o Ban
Luis Ohispo Uounly (horeatier rofersaced 8z the “Oosanoe Hedd™y for
strawherry production. This sublease extended tduough August 14, 2000,
PApp. 1299 40 App 152-153%9 "Sublease™ Exhibit B o Murphy Dec, supra-—
hereafter, “Diooano Sablease”, ree, 154940 App, 998 Line 18- App. 996 Line
P App. 998 Lines 9231

On September 13, 1990, APIC and Munoz exsouted as an addendum
o the Parmer Agreement the annual “Urop Exhibit” for the production of
strawberrics (o be harvested tn 2000, This document specified that Manoz

3
e



would culfivate and harvest strawherries on 31 aores thersin reterenced as the

“Phstan and Tavior Hanch” Soand on 25 sdditional acres referenned therein as

the “Apdo Lease™ ' Lapp. 12993 App 135137 (Urop FExhibit, supra, see,

3

i:

\)

S G gecord, App. A3 App. 854835 (MUrop BExhibit™ ]

%

mimnitanecusdy, AP} subleasod to Munor the Jenon fiedd also for
strawberry production. LApp, 129 % 30 160-164 {hablease”™/BExhibit O to
Murphy Dec,, supra--hereafier, “Zenon hublease™y App, #9353 Linc 19 - App.
QUK Line 8.3

Munoz concurrently execnted a secured promissory note in favor of
APIO providing for repaymert of » loan from APIO {characterized as

“advances” wtaling $163,000) woward production cosis of the strawberry crop.

The “Phelan and Tavior Rancly™ was the “Ooeano fiedd” The record ver
quires close atiention regarding Held references: Munoz and AP s witnesses
angd docwanents below ~(arzua\§*/m ference the Phelan and Tavior %(az;ci by that
namne as well a1 by the ;mm “Tavior Ranch”™, “Oceanc ranch’™ or “Ciéeans
field” {App. PIL N App. i ,/,wé’\i} ({)wmmm}iimzoc,sz;;w'{z} App. 995998
The field was located culside the town of( reeany, adjgeent o the intersection
of the rathroad wacks and 227 Street. [App. 839, %477 Appeiants and u¥§m
iwiaivur}\u knew this focation as “i)Qi,;%ii(‘ Mp;} TATH S, App, 7248 S
App 790 1 App. 807} Appellants herealier will reforenss thiz location a3 the
“Cieeano feld”,

The record 15 silont as te the reasen for the Oceann Gedd’s redoction
in size from 42 acves pursuant to the July 1997 eublease [App. 1539 LR,
{Ooeano Sublesse, sipra] o 31 acres at the time the September (969 O TOR
Exhibit” was executed. [App. 1369 6 (Crop Exhabit, supray]

YAgain, the record demands close attention regarding field references.
\?’mz@' and APICYs witnesses and documents below wimuxivz Herence the
“Apio lease” by that name as well ax Fenon ranch” or “Fenon feld” and
“dlesa ranch” {f‘spg}. QUE, 1083 App. 8391 The field was focated in the
Mipomo Mess ares in southern San Luds Obispe County, adincent to the
intersections of Zenon Way and Chexapeake Place, {App 839, 8471
Appeﬁam«; and other fiold workers knew this locations as “Mesa 27, [App.
747 % 5 App, 772 9 55 App T90; App. 8071 Appellants hereafler will
reference tis location as the “Zenon field”.

13



2

A% feast 50900 of these advances representad Munaz’ mnt for the Dceann
and Zenon Helds, pavable to APIO. Munoz and APHO further entered g
“Security Agreement” [App 13013189 104120 App 137915 (Crop Bxhibi,
spray App. 1RS¢ ‘mnvzmii’wzzzsxmr» Note™/ Eababit Do Muoarphy Decy;
App B31-853 ("Security Agreement”™/ Exhibiy D to Muonoz Do, suprad) App
998 Line 9 - App. 1002 Line 25.]

Munow delivered fresh-marketstrawberries from the Oceans and Zenon
fields exclustvely to AMO from March through Mav, 2000, The berries wers
packed in boxes bearing AFHUDY s Inbels [App. 187-188, at “p, 47 %m 21
through p. 50 Hoe 27 "p. 50 bine 15 dwrough po 51 line 6% App. 1901
Munoz' woerkers, swhuhing appellants, weeded and harvesied these fresh-
market berries. Bubstardial wages remaatn unpaid for s work, a3 well as for
subseqgoent work harvesiing canmery berries in these same fields that weare
delivered o Frozaun, [App. 747748 94 3, 5, 80751 par. 18 752 94 1924
App, TI2-7T348 3, 5, 7, 7767774 18419 App. THTRU Y 38,7, 794795
P79 App. BOT-BOS9Y 3, 508, SEZB13 9 19205 App. 822827

. Isilre Munoz Provided Appellants’ Labor to Harvest Strawberries
Under Contract to the *COMEBSY Hexpondents

i. Munor' Relationship With CORKY and LARRY COMBS
Munoez began dealing with COMBS in the spring/sumumer harvest of
F998. In return for two loans from COMBS fotaling 380,000, Munoz
contracted to harvest fresh-market strawberres exolusively for COMBS from

the Fi Campo Beld” during the 2000 season, or until the loans wers repaid,

FThe Bl Camnpo™ tield consisted of approxinmtely 40 acres in southern
{continued.. .}

34



[App, 83430 App. 861 ("Sales Agreomant Berween Isidro Munoz, Grower and

Combs Distribution Uo7 Exhibit H o Mooz Dec., id —hereafier, “COMBS

Satos Agreemont” 1 App. 926, 9300 in late May, COMBS advanced an
additional 323,000 o Mupoy agaist ostimated future proceeds [App, 910

Munoz” workers, moloding appeliants, weeded the B Campo fleld and
harvested freshemarket bernes from it which were deliversd o TOMBR,
Substantial wages remain unpaid for thiswork, as well as for subsequent work
i thns field harvesting cannery berries delivered o Proesun, [App. 747748
WA S B TS IR TSR 102 App, TTZ-TP3 9 3,5, 1776777 9 1Ry
App. TOU-TUL S, 5T TOATOG 9 1719 App, B0T-ROB9Y 3. 5, 8, RIZ-813
P20 App. R22-827 ]

2 Munes® Helationship With JUAN RUIY

Munoz first contasted COMBS ia 1998 through JUAM RUTZ, and sl
of Mupor” communications throughout his relationship with COMBS were
threugh BUIZ [App. 844, App, W24

Mupor knew RULS as COMBY feld representative. RUIZ orally
iransiated the COMBS contract urto Spanish for Munoz when he executed it
in Ociober, 1999, Munoz saw RULS in the Bl Campo field on mumerous

oeeastons between March and May, 2000, and RUIZ came on a daily hasis

Y continned)

San Luls Ghispo County, near the oty of Arrovo Urande, located between Fl
Campo Road apd ‘aliforaia Rowte | Ef’xpp 830, 847, and Exbibit A theretoy,
A;:p 902 1 Although Muanoz and the COMBS witnesses referenced the field
as "Bl ampo ,a;%px,%i'zm% other field workers and their mpwwmm often
referenped this ﬁxcié as “Mesa Une” or “"Mesa 17 [App. 747 % 5 App, 772 4
5. App. 790 % 5; App. ROT § 55 App. 943, 955] Appellants hersalior will
reference this locstion as the Bl Camnpo fleld™.

15



between at least April and May to wll Muno” orew how much fruil to pigk,
which frudt i pack or diseard, and to ensare @ quality pack. [App, $423-844;
App, RO (COMBE Sales Agrooment, supra )]

LLHZ himsel festified inconsistently ahout his velationship with the
COMBS. RUIZ first wetifiod that bo was emploved by the COMBS between
September, 1999, and August, 20000 Sabsequently, RUIY then modified his
testunony 1o the effect that between Jarnuary and Fane, 2000, be did not work
for UOMES but rather worked for about 100 fanmers or ranchers “helping
theoy as much as L eould”. According to BUIZ latter testimony, he only
boegan work as COMBS field reprecentaiive in Jupe, 2000, RUIZ
acknowledged that LARRY COMBE did not speak Spuanish so that if a
Harmer” wanted to commpnnicate with COMBS, he would ask BUIZ to speak
for i, [App, 975,975, 977

Druring the 2000 strawberry season, RUEY used a bustress card which
whentified hun as "Field Representative” for "COMBS DIST) of Santa Maria,

PApp. 906 hine 14 - 907 Iine 6 App 911

ARGUMENT
THE LEGISLATURE INTENDED THAT LABOR CODE
SECTION 1194 PROVIDE A PRIVATE REMEDY

AGAINET PERSONS REGULATED BY THE IWC FOR
YVIOLATION OF IWCO-FIXED WAGES AND OFTHER CONDITIONS

Appellants sue respondents 1 recover unpaid minkmum wages and
tguidated damages as provided in Labor Code Sections 1194 and 1194.2, a5
well as unpaid contractual wages. [App. 21-22.1 Labor Code Section 1194,

subd, {3} provides,

18



Novwithstanding any agreemwent fo work for o lesser
WAL, any emploves ;au.;mm ic\c thar the legad minteor wage
oppliceble fa the ¢ ng;im is entitled o recover in a sivil
action the wrpaid balanee of ih" full mnourd of s mmtonm
WALE ..

{{d., emphases added.y  beotion P02 further provides,

In any antion under .. E’&‘ufimz PHd o recover wages because
of the pavment of g wape less than the mindmunt wage fixed by
an order of the commission, an emplvee shall be entitied o
recover Hamidated domages in an smount qw it o the wages
unbwwiuily unpaid and insterest thereon.
(7d., eraphases wldedy  As Section TIB42 mwrely provides an additional
remedy 1 persons who can olaim under Soction 1194, sppellants hereafter
refer 1o both provistons collectively as *11947
Section “H 94" neiher mentions the word “employey” por explicitly
cites to the “definitions™ in WO Crders, sor otherwise defines the tenm
emplovee”. Mor doss IWU Grder 14 expressly refur to Section 11945
Appellards wers employed in an sgricultural occupation as defined by
Californta Indusiniadl Welfare  Commission  (hereafier, “IWC, or

“Commission”™) Crder 147 ({0l Code Regs,, title §, 8 11140 thereattor “Order

P47 aubads, L2{D0 App. 1,930 Relving upon the wage order definitions

Frhe IWOs statement as o the basis npon which Quder 14 s predicated
does reference Labor Code Sections 1173, 1178 and 11788 with regpect o iin
establishment of minimuns wages in % 4,

FThe IWC has promulgated 18 Orders that remain in foree today, 16
relating to specific indusiries and occupations, one general onnimn wage
order that applies (with certain exclusions) to all California anplovers and
employees, and one Order implementing the Bight-Hour-Day Restoration and
Vq’ark:p}xm, Flexibility Aot Order 14 governs all porsons “emploved in an
agriculiural oocapation” as defined in the order. {Order 14, nigpea, subds, 1,
2(0y Monition v, Roval Packing Co. {25 (0322 (ai 411 873, S‘si 3 The IW( s
Orders are commonly referenced as “wage orders”. Botl teross will be wsed
iterchangeably in this briefl

17



of “emplover”, appelfants assert that respomdents were liable for the unpaid
wages, demages and enswing pesaliies. [App 20021 4 2 H{Complaing, supral;
App. 208 20 {Complant, sigea]

Urder 14 (as do the IWC s other Ovders) defines an emplover in
part as Tany person ... who divectly or indirectly, ov through s agent oy
any other persoen, emplovs . any person.” {4, subd 2(Fy) The Onder
further defines "[Elmploy™ a5 ™Mo engage, suffer, or permit te work”. {#d,
subd, 200033 Read together, sub-divisions 2{D) and 2(F) define an emplover
as, any person .. whe divectly or indivectly, or through an agent or any
othber person . . . engages, suffers, or permits auy persen to work.
Appellants berealter reference this definitdon as the "suffer or permit to work™
st ™ Ag demonstrated below, the "suffer or penmit o wirk” definition has
been an unbroken feature of Caltfornia’s wage orderc since Order Mo, | was
adopied Pebroary 14, 1916, [See, generallv, App. 350671, “IWC Records™,
at Exhibits | through 243 text, ot $5-88, 62-66, z’;-g_f}”:zj

Order 14 (hike the Comunission’s other Crders) alternatively defines an

~

Templover™ as Tany person . . . who divectly or indivestly, or thyoush an
agent or any other person . . . exereises control ovey the wages, howrs oy

working conditicns of any person.” {4, subd. 2{§31)

In Beyaolds v, Bement, seprn, this Court exanined whether a private

<

plaintff could rely on the “exacises control” emplover definition in IWC

Opder No. 9 o assert & cause of action pursuant to Section 1194 for unpaid

“The {'}isi\,r further defines “em;}iuwe " a8 Many person anploved by an
emplover.” (Cal.Code Regs., tb & § 1HSG2E)
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weriime wages againgt a corporate officer acting In the seope of his agency,

{ating the “rule™ in Metropohitan, Water st v, Suopedor Cowrt (20043 32

Pey

Caldih 431, 300 that Ualifornia couris have “gensrally” applied the common-
bw test of emploviment in construing Celifornda statutes referring to
“employess”, the Cowrt found that this 1947 emplover definition was
msuiliciently speciiic o manifest the Comendssion’s bistent to impose Hability
agamat the historic and well-established imununity - - an historic core principle
of corporsie organization - ~ for these corporate agenis,.  {(#4, at 491

Appellanis here do notre-argue the Boynolds tssue. This case does not raised

the queston of employer Hability in the contexi of corporate agent Hability nor
it opposition to any other explicit, distinet public policy mnderbving historic
considarations.

The cardingl rule of comsiruction 35 @ ascortain the intent of the
proveulgating body so a8 o effectuate the intended purpose of the legisiation.

{Code Uiy, Proc, § 18539 Poopde v, Fieters {1991) 52 Cal.3d 894, 89§;

Peaple v, Cverstreet {19863 42 ol 3d 891 Cal. Siate Bestaurant Assn, v,

Whitlow (1976) 58 CallApp.3d 340, 344-345; Califomia Grape. ot Leagus

v Andustoial Wellare Com, (19693 268 Cal App.2d 692, 698 The “general”

doctrine articulated in Metropolitan i3 sebicctio Californda’s statitory niandate
that g particadar sstent will conteol a general one that is inconsistent with iy,
{Code Civ.Proc., § 18593 Consistent with this principle, this Cowrt in
Reyvoolds invited plaintiffs in other clroumstanses to demonsirate that the

hastory and purposes of Section 1194 did manifest a legistative intent to dopart

from the common law understanding of who qualifies as an emplover. (34, at

is



491492 1. 80

This case presents those clroumstanses. Appellants will dewonsirale
that; outside the narrow context of dstoric insnunity for corporate agents, the
and the delegation o i of conorarent legislative powers to establish and
regulate mimmum wage.  Appellants will here demonstrate thar 77} the
Legislature speaifically itended o depart froms the conmon law in oreating
the Industrial Weltare CUompnission: 2} the Legislsture delegated o the
LComonssion co-cyual legislative powers o rogudate mminhmom wage and other
conditions of employment ~ - thus, the Metropolitan sssamplion must also

viekd o the long-standing doctrine thet distvors tophied repeal of TW(C

o
\}‘

Orders, a doctring recognized higtonioally by the legiclative and exeoutive

branches, and confirmed by this Court o hudustrial Welluse Com, v, Supsricr

Lourt (19803 27 Cal3d 684, 700-701; and, 13) Section 1194, dwough its pre-
{ode predecessor (Btats. 1213, Ch. 324, pp. 632, 637, 8 13), was an integral
component of this act, and was specifically intended 10 provide g privaie cause
of action co-extensive with the IWCTs exercise of its detegated powors to
regolate wages and conditions, and Section 1194 actions arise solely by visiue

of the Commission’s promudgations.

>

The Legishature Intended te Depart Frem Consmon-Law
Fm;s%v;m;m Principles in Creating the lodwstrin) Wellure
Commission and Delegsting to §t ?uwer te Hegulate Mininum
Wage For Aduelts and Minors and to Fix Hesponsibility for
Compliance

Legislative enactments authorizing the regulation of wages, hours and

working vonditions for the protection and benefit of emplovees are remedial,



b

and are to be bberally construed and "given Biberal effect © promoie the

1

genersl ohjeot sought o be sccomplished” {Indusiial Welfare Com, supra,

2708134, a TO2Y The empdoyment relationship nnder remerdinl legislation
should be construed with “particadar referenve w the “history and fundamontal
purpoeses of the stelute™ and “with deforence to the purposes of the protective

tegistation.” (543, Borello & Song, supre A% Cal 34, at 351, 353, interpreting

the Workers” Compensation Aot} The wider historical chroumstances of the

adoption or enactinent are persuasive o divining iotent. {American Tobacen

Lo v, Supenior Court (1989 208 Cal. App. 34 480, 486; Steilbere v, Lackner

{1977y 69 Cal App 3d 780, 783
i. Wage Regulstion For Adult Wemen and Children in
{Aﬂ;&saism Was the Praduct of 2 Heform Mevement That
Specifically Departed From Uosmmon-Law Principles of
Emplovment
Adoption of minioaun wage in Ushifornia was part of the penerad

movement m Caltforna and the rostof the nation for remedial fabor logisiastion

that characterized the “Progrossive Movement™ which supported Theodors

Eoozevelt on the netional stage and Hiram Johmson within California, (See,
2.z, Blizabeth Brandeis, Laboy L Legislation: Mininnon Wage Legislution, in

Cooamngg, oo, 3 IHISTORY GFLABOUR INTHEUNITED STATES 1206

P93 (1938) 301-539, S14-315, 5187 Wash, The vfluence of Labor on State

“Irontcally, the “general rule” favoring the common-law test of
employment was relied on in Mg tmzwoi;mm ’% ater Dist., supm, to extond
benetits to unprotected workers, {32 Calidth, at 304-508.)

“The ariginal Commons” treatises are in the callection of the University of
California-Berkeley Hbrary, They were re-issued in 1966, in REPRINTS OF
BEUONOMICS CLASSICS, Avgustus M. Kalle gy, Publishers, New York,

{eontinued.. )
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Podicy 1850 - 1920 (1963}, 43 CALIFORNIA HINTORICAL SOUIETY
QUARTERLY Ko 3, 241, 245-246; Hundley, Katherine Philips Edvon ond
the Fight for the Collforsda Minisum Wage 191 2-1813 (19603, 29 PACIFIC
HISTORICAL BREVIEW Mo, 3, 271, 270271 Jacoqueline R, Braitman,
KATHERIMNE PHILIPS EDSON. A PROGRESSIVEFEMIMNIST N
CALIFORMIATS  BRA  OF  BEFORM. Dissertation. University  of
California/Los Angeles (1988) pp. 1952037 Swsan Diane Casament,
KATHERINE PHILIPS BEDRSON ARND CALIFOBMIATS INDUSTRIAL
WELFARE COMMISSION 1913 - 1931, shews (1987, Hansas Sate
Universify.}

in California, oredit for the mindmum wage belongs to the California
Federation of Women's Ulubs, led by Katherine Philips Bdson, supported by
the Progressives {who by 1913 occupied a solid mujority in the Calitornia
fegisiature) overcoming the active hostility of mvaz;z/ui fabor, {(Browslas,
supra, 7t 307, 513515, Nash, supra, at 245-246 Braitman, supra, g1 195202,
Hundley, supra. at 273277, Bard O Crockent, THE HIRTORY OF
UALIVORNIA LABOR LAW LEGISLATION 1916-1930, thesiy {1930
Gradugte Division of the Univorsity of Penuaylvania, pp. 66-777

Next 1o the suffrage, minimum wage and child labor were the key

2 continued)
These, 100, are i1y the University of California ibrary,
“The Braitman disserstion, sued through University Microfilms
International Dissertation Information Service, i3 on file ot the California State
Liwary in Sacramento.

“The Crockett thests, is available through Intedibrary Loan from the
Robert Crown Law Libwary, Standord Law “«dwoi Stanford Undversity,

¥
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thrusts of the women's movament.  In states such as Ualifornia whers
women's suffrage had been achieved,” thelr newly-enlarged political power
was focused overwhelmingly on mindonon wage and other vemedial Jabor
fepiation:

Wormen and children figore more prominently in the
fepislation proposed at the first bifpreated session than sver
efore i the history of the "‘.ah_inmm pisisture, Undoubtedly
thix is due in a considerable degree the enfranchisement of
womnen,  Women s clubs have aner f,.mi a powerful influence in
the preparation and wiroduction of fdls Loy women and
children. ., ..

..... The woman who works $8 to cooupy o legislative
stormn center after the interregmum. That storm will be
i f:s;zpzmmi by the heartngs on the messures analyred
hevewith:

{Ueorge A Van Smith, "Proposed Legidation”, SAM PRANCISCO CALL,
February 12, 1813, o U see, ol Brandeis, supra, a1 S06-307, §13.515;
Mash, supra, at 245-246; Braltman, supre, ot 1L 174, 410; Casement, supra,
at 1618 David YVon Dreble, TRIAKNGLE: THE FIRE THAT CHANGED
AMERICA (20631 15, 196, 21421577

2. The Refoerm Meovement Adopted the National Meded For
Belining Emplover Liability: “Saffer or Permit to Work”

AR

In 1911, the Mational Consamers” Lesgue,, the organization o which

PWorsen’s suffrage was achieved in California on October 10, 1911 by
special election. {Br ,z_iizmn, supra, gt p, 1410

FThe YVan Smith article then procesds o cﬁc»mm the “Women's Eight
Hour Law™” (8.8, 4663 the "Wellare Conmission”™ Law {‘3 B 1134 and AB.
1251y amithe i\?.;.m;.f;um Wapes for Women aod Minors”™ law {58, Mos, & and
24, and AR, Mo 44y, S8 1251 became the bill selected by Philips Fidson as
the vehicle for epacting the WU

“rir. Von Drehle’s book was published by the Atlantic Monthly Press, of
Meow York City,

W]
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Louts Brandeis and Felix Prankfurter fent thoir efforts and expertize, began a
campaign to secore sigfe lows rogulating wage rates for women and children
through advocacy of madel billa. This program was supported aot eaby by the
Unlifornia Consumers” League, but alse by, among othars, the Calitornia
Foderation of Women's Clubs, fed by Katherine Philips Bdson, (Goldsiein,
Linder, Morton & Ruckelshaus, Enforcing Fair Lubor Standards in the
Moders dmerican Sweatshop, Rediscovering the Brutory Definition of
Fwmployment (Aprit 1999 46 UTLA LAW BREVIEW 983 f{hereafier,
“lanldutein, er el 7Y, W3- 1034, Brandeis, supra, a1 $07-314, 317, Nagh, sigwa,
gl 245-246; Hundley, s, at 273274, Braitman, supra, at 195, 200.201,
4105 Casement, supra, at 2; Yo Droble, spra, at 195199, 214215
These reformers sought to eliminate the easy evasions of the
existing {child labor and women's e plovment] faw GuotaTing
s i: factories, which were alded by the fhctory owners’
disingenuous clajms of 's_gr;.m.‘s@z'z.z: > about conditions in the
sweatshops with winch they contracted [for labor]
{Cioldsteln, of al, supra, 45 UCLA LAW REVHOW, at 10233-1034)
gy huller or Pevmnit o Work” Was Already Undersined
to Heguolate Work Which the Business Owaer
chsmzwh% Karw Was Being Perﬁwmuﬁ Foy Its
Benefit Regardivss of the Owner’s Kuopwledse of a
Yielation
state legislatires in the United States had begun to use the concept of
“sufter or permit” to regulate child employiment in the mid- 18005, Conpectiout
was the first state to ensel achild Inbor statute embodying the "suffer” standard
in 1855, and Maine followed in 1837, {Uoldsteln, ef o/, gt T016-1018, 1030

Compecticat’s and Maine's enactments followed the experiesce in

Massachnsetts which in 1842 had enacted a law imposing # ten-hour day for

&
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chitdren noder twelve in manufactoring establishments, but under which the
company wis not Hable sndess it acted “knowingly,” The "knowingly® provi-
stomg Jed 10 easy evasion since it was ealy necessary for the emplover to say
that be did pot knose that any childrens under 17 wore employed since, 1 it had
seeurred, the children must have Hed about thelr ages, (Cloldstein of 0, id,

>

at W31, citing, Otey, The Beginnings of Child Labor Lesiiation in Cersin
States, A Comporative Study (1910} & BEPORT ON CONDITION OF
WOMAN AKDY CHILD WAGE-EABNERS IN THE UNITED STATES,
SO0, Mo, 61-643, at 783
The mieaded reach of "euffer or permit” is Hlustrated inn New York
State’s subsequent progrossive adoption of labor aws., An 1878 statute had
probitbited cmployment of chiliven in vertain felds or for immaoral or chssene
PUIPGAES
Unsurpnisingly '_ soune owners desortbed injured children as Moot
employees’.” In 1881, the state legislature enacted o oriminal
statute ;“sramdmf ihat §c} sy person who shall saffer or perntt
any child under the age of sisieen to play any game of shill or
chance in ary p.hc - wherein. . . shall be guilty of a
misdemeanar.”  Five years later, the legislature adopted this
standard in regolating the auplovment of women and children
mzm;«zum»tmiw@«t&b sshments, Thislaw . L was regarded as
"the real h%mmw of labor legislation in New York State.
(Goldstein of of, supra, at H32-1033, guoring, Hgwits, THEODORE
ROOSEVELT AND LABOR IN NEW YORE STATE 1880-1 BOG{1943), at
45}

By the tun of the century, Mew York was the leading industrial state

estimated o beworking, (Felt, HOSTAGES OF FORTUNE: CHILD LABOR



REFORM IN MEW YORK STATE (1965), 01 1, 39y Effors to regulate this
amploviment became s major public dssoe, {443 The "suffer o permit”
fanguage appeared in the 1903 revisions of the New York State provisions on
wenen's hours, the hours of child labor, and resivictions on child labor,
{Callcolt, CHILD LABOR LEGIRLATION IN NEW YORK {1931y 27-2%,
Felt, supra, 523 Ooe il the Fioch-Hill Pactory Act, made the emplover
irectly respansible for apy Slegally-working ohild found i his factory.
tinder the old factory law, employers had often avoided pro-
secution by olabming that the under age ohild worker must have
“wandered in” for fhe’»’ porsonaily tadd never hived the VOURGRIET,
The Finch-Hill Act made the mere finding of a J};Ed pndor
fourteen of work 1 a manufacturing establishment evidence of
tegal i:mgw}a coaent by providing that no ohild usder fourteen
could be ‘ernployed, permitted, or suffer to work” in s faciory.
Folt, id, S TNRY N
A Mew York cowt interpreted this law as boposing Hability on the

ernployer even without knowledge of the child's actual age and even though

the ohitld bad misled the emplover, {Clty of New York v, Chelsea Jute Mills

{Mun, Cr 1904 88 ]OY 8, 1084, 1090)

Moreover, courts began w adopt the view that custorns and common
praciices in an indostry not only served (o mpute kaowledge and an oppor-
tunity for control 1o @ business owner, bt farther proved that the custon or

praviice benefitted the ewner. (Purieil v, Philadelphio & Beading Coal &lron

Lo, (L 19123 99 NE. 899
{by  Thuffer or Permit to Work” Was Understead to
Regulate the Employees of Independent Contractors
and fo Defeat Contractus! Relationships That
Attempted to  Privately Define the Emplover
Relatienship



It was viderstond that these carly state statites omploving the "suffer
or port” standard were desigand o defest contractual relationships that
attenpted privately te dofing the ompdover rolationship by Hositing i o a single
person or enttty, (Goblsioin, of ol w8t WE2Z-1047 1 As explained by
Jwidge Learned Hand, those stotuies regudating empdoyment conditions "upset
the freedom o condract” with rospect fo the control of those conditions.

{Lebigh Valley Coal Co, v, Yensavage 24 U 1914 ZIS F 547, 5333 As

previously noted, a further goal was to oliminate owoers’ evasions through

i

"sermitting” work o be done at bome or through intenmediaries upnder the

pretense that no coplovment relationship existed theve. Indeed, the California
Legislature tn sinilarty regulating wdustnial homework, subsoquently copiad
the W s definition of Yemploy™ a3 meaning ™o engage, soffer or permit”™,
{Industnial Homework Act o 1933, Labor Uode, § 2630, subd. {23 Stats, 1939,
Ch 809 2364, § 1)

The “suffor or permitto work” statutes wore well recogrized ag distingt
from the common-law principles of eoaployment. Referring o i3 state child-
tabor statutes, the Uklahoma Suprame Court in 1913 analyred

They very plataly say that no child under the ape of 16 years
shall be emptoved, permitied. v seffered to do the things which
plaintif was doing when he was hurt, The inhibition s just as
strong and pos stive against poy mzdm;z or even suffering g chld
of this age to do such things a5 1t is against omploying hun {o do
them, The manifost purpose of the Taw is to posttive i Y prevent
chtidren of t&zzo age from doing work of this character, and each
of the ferms ”rpim il Upersmiftnd” and ! s,m;w,;z; 5 given
a histingt Uiﬁw in the general plan of prohibition. . . . The
_nx@wmg intent of the _{4,%3.52'2?31?@ being o g;mstzwi‘y ;}rﬁ’.vez’zt

children from engaging in hag cardous. work, the reasonable
prosanprtion i that it ovtended to (zgspi an equally 7?0?1:%31%\7&3
force o each of the terms choser, and that each term shoudd be
given iis ordinary significance. It the statste went no farther



than o prohubit comployment, then it could be easily evaded by
the clatos that the child was not amploved 1o do the work which
capsed he izz‘zir' but that he did it of his pwn choice and at his

own risk; and if probibited on the employvment and permitting o
child to o such z%.;w gs, then tanght «tzié%s muikib the claim
that he was not emy %u%wi to do such WOTK, BOT WS DOITIIBSION
given him te do sa, But the siatute g0es {mim, \mzi makes use
of a term oven stronger than the ferm “persgited ™ T savs that
he shall be petther smploved, ponmitted, nor syfferad 1o engage
in cortaimn worky

{Curtis & Gantaide Lo v, Pigp (Okla 19133 1912 Okda, LEXIS 4530 gt pp. 124
13139 Okda. 3] {emphases sdded)) Indeed, “soffer or permit™ was widely
andorstoad {0 inpese regulsiton wheraver the bustiness owner had reason {o
koow that work was being performed for his benefit, o MNew York, the
language was held 1o
casti | o duty upon the owaet or proprisior to prevent the un-
bawe ful wz}{izsm‘a, and the habdlity vests upon principles wholly
dintinct from those r wm;z ¢ fo masier and servant. The basis of
liability is the oswoer's failure to porform the duty of secing w i

that the prohibitad M}ii&ii’{%im does 5ot oyist,

{Peopices rel. Price v, Shefficld FanmseSlawson-Docker Co { App. Div, 19173

LT NUY U SOOSR, o' (NSO Appls 1918225 MUY 25 {Emphasis added.)
These analyses are Tar romoved from the “common-law principles” o
employment “developed to define an employer™s Hability for injuries caused

By hig amployee” (8.0 Borello & Sons, Inc. v, Department of Industrial

Refations (1989 48 Cal3d 341, 381352
3. “xuifer or Permit to Waork” Was the Nationally- Recognized
Model For Employer Lisbility When Califorania Adopted
Minimum YWage
The principles of “suffer or permit to work™ quickly spread among the
states, The New York amendments had been viewed as a major turning point
in the effort to regulate work outside the factories by expanding the coverage
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of the statute, and were it large part the result of the legislative deafting, and
media campaigning of the newly-tormed New York Child Labor Commities
{(WYCLCY The KYCLL i turn was organized i large part by porsons
associated with fust the Mew York, and then the Natiopsl, Copsumers’
League, the orgamization to which Louss Brandets and Felix Frankfinter logt
their efforts and expertise. "These reformers sought to oliminate the easy
evasions of the exigting law occurnng outside factories, which wore aided by
the factory owners distagenuous claims of gnoranse sbout coditions in the
sweatshops with which they contracted”™ {Goldstein e o, supra, at 1033
103403

Afler the revamped use of "suffer or pormit” i Mew York Btate, the
Mational {onsumers” Leagoe (INCL Y, which selected the best provisions from
state statutes for ts model Btandard Child Labwor Law, adopted "amploved,
peratited or suffermd o work” as s prolubition standanl {Gohlsivtn ef wd,
fd., ot 10711072, citing, MATIONAL CONSUMERS LEAGUE, CHILD
LABOR LECHRLATION: SCHEDULES OF EXINTING STATUTES AKD
THE STANDARD CHILD LABGR LAW, HAKDBOOE (19051 4§ 142, at
353 As will be shown {pages 5336, balow), Calitornia’s Indusirial Welfare
{omaission, established a decade later, famtiarired usell with these effors
in the process of adopting the "sulfer or permit to work”™ languape o
California’s wage order

The movemerd (o onsure that emplovers did not gvod Bability and
psndercut infended protection of both child and women workers through

srbterfuges premised on tort concepts of the common-law emplovment

~
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redationsbip was well anderway by the time the Califorma Legislature ook ap
the mintman-wage bifl

By 19407, foorteon stgtes already bad on the books child
labor laws contatning the "permit or suffer to work” standard:
Idaho, Hbnos, imimzmv Rentucy, Maryland, Michigan, Mm«
nesota, Missouri, Mebraska, Mew Y <_;z§<:,, {regon,
South Dakota, and Wisconsin, Inaddition, many st
“peroait” standard i thew olild or wonen's or oih ot pm,m Ve
Iabor bvws: Alsbama, Arizong, Cabiforns, Conpectiont, Florids,
Kansag, Mame, New  Jeorsey, North ﬁai»a:;?z {"}ki'i%u A,
Ponsyvivania, "v"'crzz'zs)zii, and W }vi";‘i’i‘i:;& Hy World War 1
several more states had adopted the !’ cmpimmﬁ ;mmz i o
suffered to work” xtdzsdazd For example, m 1913, A T
enacted a law stating, "No fermale shall be armploved, permilt ui
ar suflered o work i or about any mine quarry of coal brealker

o

{Gioldstedn of of ) supra, at 103630373 By 1915, a1 loayt twenty states
regulatedd hours of labor performed by children using this expanded scope of
accoutabilitv, (A4, s 10390

The bill tsoll { Asscmbly Bill 1251} was selected by Batherine Philips
Hdson as a2 member of the piive board of the Calitornia Federation of
Wornen's Clubs, whe thereafior served as the BiP s chief loblyvist on bebalf of
the Caltfornda Federation of Womer's Olubs, Edson is characterized as “the
iapetus behind” the DY s oreation. During this time, she consulted closely
withy Florence Relley, the Excoutive DHrecior of the Natlonal Consumers
League, {Broattman, supra, at 178, 203, Casement, supra, at 2, 8, 15, 198

There s little room for doubt that the Califorrda Legssiature and the
Ciovernor were well aware of these trends as they delegated to the Commission
ihe power 1o Hix wages and conditons for women and minors Yeagaped nany
occupation, trade or industry” Thus, the Commission’s authorization w

establish minimum wages was not Hovited to protecting those workers who fell

o

240



£y

withi the tha-commnn-law conoept of “empdovment”. The Act explivtily
sropowered the Commmission, ™o fix . .. {a] minionen wage 10 be pauid in
wesmen and minors vagueed 10 any cooupation, trade or mdustry L7 (Stats,
13, speg, 1 635, 8 6 {omphass added)y The bill was approved by g wide
vz, passuyg the Assembly by a vorw of 46 10 12 and the Benate by 27 0 7
(Hundley, supra, a1 276-277)

This Court has endorsed “the distinction between tort policy and socisl-
fogisiation policy {that] hestiBeg departimes from the comimon law principles”™
when considering a “remedial statutory purpese.” {Bagllo, supra, 48 £al.34,
at 352-3530 Morgover, this Coart recogmzed that adherence 10 a traditional
eommon-law intgrpretation

wonld suggest a da\,u;rhmy e of avouding an employer’s

obligations umif: . Celifornia logislation intended for the

potection of 7 m{zinyu "' mcimimu . lawes governing
mingmorn wages Dand] maximum Bours
{{d  p. 354
4, The Legislature Homained Fully Apprised of Subsequent
WO Actiony Incleding Definiions That Determined or
Affected Remedies ansd Linkdlities
The IWC reported #s proceedings w the Legislaturs Mennially, {(Stats,
P91, sopra, v 637, § 15 lndeed. Orders Noso 1 oand 2, estabdishing
respectively oyinimuns wage and working conditions in the Huit and vegetable
canming industry, were printed verbatim in the Commission’s SECOND
BIEMMIAL REPORT, 1915-1916 which was iteelf incorporated into the
Legislature’s own APPENDIX TG THE JOURKNALS OF THE REKATE
AN ASKEMBLY OF THE FORTY-SECOMND SESSION. [App. 673709,
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spec, THO-TOR P

In 1917 and again in 1918, the WO amended Order No. 1, respectively
reducing the stmnlard day to ¥ hours and the 1o 8 bowrs, establishing double-
rate pay for work over 12 hours and | VA mate of pay for work on the day of
pest, And i 19171914, the Conission issued Orders extending minimum
wage proteotions i the! ladry and pmoulactrmyg industyy {Urder Mo, 4)
fish canning indusiry {Order Moo 61 tuit and vegetable packing fndusiry
{Order Mo, &), general and profossional offices (Order No. @) unskilled and
unclassitied occupations {Order No. 10% and the manufsstoring industry
{Drder Mo, 1D, Hach of these Orders, as was true for Nos. ¥ and 2, imposed
minunum wage oblizgations on any Cperson, ;?E.}‘i'}'i or corporation . ., fthati
eoploviod] or sufteried] or permntited!” & worman or 2 minor w0 work, And
sach of these Orders was published verbatim and disvussed nasratively t the
Commission’s THIRD BIENNIAL REPORT, 19171918, doltvered 1o the
Ciovernor and other officers, {App. 711-742, spec, 73374217

Prariog I919-1920, the Commuassion twice mnended s existing orders

0 roflect moreases in the cost of Hving, and issued new orders extending

i’immzii\rf:s;uzzﬁmiE App. 350-555], and the superior court properly took,

judicial potice of the Industrial Welfare C mzmmmz; minutes, orders and other

records [App, 14907 (Cal Grape, elo, Lessue v, Industrial Weltire Com,
{1964 26K Cal App 24 692, TH0LT70L, ¢ '*wg_ﬁ By &L Code, § 452

“Examples of ather early Opders are found aly Appe. 376-382 (TW(C
Minutes, Febroary 14, 1916}, 589-394 (W Minutes, A’piﬁ th, 1917}, 596-
597 (Ordder Mo, 11, v’iamzm,m}m;z Induatry, issued Wov. 2, 1918), 599.600
{Crder No. 1, Manadscturing todustry, amended June 27, 19 19), 602-603
{Order N& 14, Agricaltmal Qcoupations, issued May 25, 1920), 605-608
Order Mo, 1, f»’iarmimmunﬂ nsdustry, amended Taly 27, %W}} 613617
{Order Ns‘) 15, Noadle Trades Industry, fssued Aprit 11, 1922

At
5ot



sinnn-wage regulstion w the printing, bookbinding, hthographing and

engraving frades; the hoted and restaurant industry; and in cemain feld
secupations, | Appeliant” Reguest Por Judicial Motiog™, Exhibit 1, FOURTH

REPORT GF THE INDUSTRIAL WELFARE COMMIRSION FOR THE
DIENNIAL PERIODS 19191920 and 1921-1922, po 100 Thus, the
Commission’s numerous, early formal actions, including imposition of s
expansive definition of erployer Habiliny” were being promptly, routinely and
formally communieatied, |
By the beginning 1918, approzimately 85,000 women, egusling 85%
of all women “working inindostrial Bie”, were under the protection of the
WO IAe 717 During 1P 1920 and 19211922 alone, the PWC heldd 39
public hearings and conforences, some multiple-day, in porthern and southern
Cabiforma. [Reguest for Judicaal Notice, supra, Exhibit 1 at pp. 27301
{3ne need not resort to a presumption concerning whether members of
the legsisture read this mfonmation. The reality v that fegsiaiony”
copstituents,  particularty  business-omplovers, rapidly  bring  w thelr
representatives’ allention, any regudatcry romuiroment that 1S 500D as onerous
and/or inconsistont with ther ynderstanding of the underlving authorization or
the public- or thetr own private — welfare,  [Begquest for Judicial Notice,

supra, Hxhibit § at p. 11]

ku

Appellants by separate filing, will contemporaneously request judicial
}2_0{1&,@ of this and certain other documents.

Phe “suffer or permit o woerk” espansion of fiability was then being
naticnally and extensively aidvocated. (See, text at pp. 2331, ante; st pp 3.
S5 /} : 3EE, ‘ P
55, infra)
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Very shortty, the Legisiature expressly mantfosted s koowledge of the
Comrmssion’s new definttions of amplover Hability by engaging in the
sineerest form of Hattery -~ ithegan bndtating the PV s emplover definitions.
(&g, the Chald Labor Law of 1919 Chiats, 1919, Cho 259, p 415§ 1 - "o
minor upder the age of sixteen vears shall be emploved, pernisted oy nuffered
feowork i or in connection with any mercantile establishment, manufacruring
establishment . . "y CHILO LABCGR LAW (Stats, 1919, Ch. 259, p, 416, 4 3
Yo - oL oo manor under 12 years of age shall be emploved or pernitted io
work at any Hme i or in connection with the occupation of selling o
distributing newspapers . 7y CHED LABOR LAW Stais 1925, Che 123, .
273, 5 1 - Any persen, hnn, corporation, agent, or officer of a firm or
corporation . . wha employs or suffess or permity any minor o be emploved

Ty the fndostrial Homework Aot of 1939 (Labor Code, § 2630, subd. {g);
stats, 1939, Ch 809, p. 2364, § 1, U 7o emplov means 1o engage, suffor or
pevmit any person to do mdustnal homwework, or w iederate, suffer, o permit
articles or materials vnder one’s custoady or contral to be manufactured in g
hore by sndostvind bomework.”))
. The Legidature Intentionally Delegated o the IWU Co-Egusl
&(mmidi&w Power to ﬁ&gn%ata Minimum Wage and Conditions of

'§ump§&¥ sment and to Detormine Whom It Regulates

i. The Legislature Avtively Ensured That the Conunission’s
{o-Egual Power Was Constitutionally Sanctioned

Article XX, seo. 17 42 provided that “{tihe legistatore may . L provide
for the establichment of a minimum wage for women and ninors . [and also
may] confer upon any commission now or hereafier created, such power and

guthority as the Legiclature may decmn requisite 1o carry out the provisions of

.
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thizsection.” (M (Nov. 301814 This comsiitutional acknowledgment that
munpnunewage profection and commission”s establishment and powers were
part of ¢ wutuad remedial scheme was anticipaied by the Legislanme who,
having crested the Comeission, thensubmatied 1o the people the constitutional

mpeadment to safeguard s enachvent from udicial challenge on

copstitsticnal grounds, [RIRST BIENNIAL REFORT OF THE INDUSTRIAL
WHLFARE COMMISSION 19130914 pp. 1241310

Thas constitutionally-sanctioned unity of mintimome-wage profeciion
with delegation of full legislative, exeoutive and judicial powers {o the
Uommmssion for thel purpose was  continued during the subsequent
copstitutional revisiony “{tihe Legistature may provide for sibiismm wages
and for the general wellare of emplovecs and for those pirpaser may confer
on a cormsasion legislotive, executive and judicial powers” {art, XV, sec. |
{June &, 19763

The IWs co-equal authority ompowers o provide protections hat
exceed those that are provided by the statutes. The relationship between the
Legislature’s statute and the wage order provisions is that between general and

more specific statutes, (Code Clv, Prog., § 1859 Industrial Welfare Com v

Supenior o, spra, 27 Cal 3d st 733, oiping, 2 Ops Cal Atty. Gen, 436,457

{1943}

{2}  Thelegislative Branch Has Bubsequently Conlirmed
the PWO's Unigue Authority

Purther Legislative recogmition that the Commission exercises co-
equal legislative powers s mantfested i examption of the WU Orders from

the APA. {Labor Uode, § 1185 Morillion, sipra, 22 Caldth, at 581, ciring



Tidewater Marine Western, Inc. v, Bradshaw (1986 14 Cal 48 357, 588, 877
(b} The Legidature Hae Demonstrated That It Knows
How Te Overrule WO Provisions With Which §t
Prisagrees
The Legiclature has long known how o change an FWC definition tha
it does not agree with, For example, wany of the Commission’s early Drderg
defined the tarm “mrinod™ a3 a person of either sex under the age ol 187 In
1979, the Legislatire amended Bection 3ot of the Act o read, For purposes
of this act, a minor (@ defined 1o be a porson of eather sox uder the age of 21
vears . .7 {See, Boguest For hadicial Motice, Exhibit 2, Letter from UK
Websh, Attorney Genaral, biate of California Legal Departinent 1o Mabel B
Kinney, Chist - Department of Indastrial Belations, Division of Industriad
Welure fhune 23, 149383
Nubseguerntly, i codifving the Labor statutes, the legislature prohibnted
the Commission from impesng apon cmplovers subieot to the "Eight-Hour
Dy Act any hours Bmitations more restrictive than the statufory ones
provided i the Act, {Labor Code, § 1356, Stats, 1937, oh. 90, § 1337,
repesied, Stats, 1984, ¢k 778, § 1) of, 32 Ope gl any.Gen, 125 (1969 (8
1356 didn’t prohibit IWC from imposing overtime-wage requirerents on
ormpdoyers who violated the Hight-Hour Day Act))

2 The Executive Branch Has Historically Ackunwledged the
WO Authority  to Promulgste Remedies and
Cerresponding Liabilities More Expansively Than Those
Provided by the Statotes

From the Commission’s earhiest days, it aoted upon the nnderstanding

that it had the power o fill m “uaps” in the Act, and to act i all aress of

emplovment nof subiectio controls expressly imposed by the Legistature, Thig

&

£
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mchaded the power to define and expand wage proteciions greater than those

the Lepistature viself established.  Thus, early IWC Ovdors prohibited night

work in certsin industries and requived one day of rest in seven in the
mereanite, laondry and prannfactering indosinies, imposing greater restrictions
on bBoms than those permitied by the Bight Howr Law. {Sze, Beguest For

Julinial Notice, supro, BExhibiy L FOURTH REPORT, sigoea., po 11D
Althouph these provisions did notoome before the Courts, Califormia’s

Attorney General repeatedly approved the Commission” s position, concluding

that undess the Legistawrs explicitly overniled by enactiment, the PWU had the

power te deline and expand wage profections greater Hmn those thal the

Legislature sself ostablished, {(Ree, e,

L 4 Reguest Por Judicial Notice, supes, BExbibit 3, Lotter of May 7, 1934
from State of Cabfornia Legal Department Attorney Generad U8,
Webb to Mabel B, Kinney, Chief, Division of Indusirial Welfare ¥? ¢
S0 long ax statutory provisions do oot explivitly contradict or over-rule
Connission actions, Hs powers ge mot constrained. Thus, under the
W5 powers to establish o “muivionms wage . . adeguate to supply

-the necessary cost of proper Hiving . . and 1o maintain the bealth and
welfare of L. Jthose workers protecied by the Grders], the IWC had the
powetr 1 require the same weekly wage for those workers who wers
engaged less than the “standard woek™ as for those engaged full-time)

® {Roquest For Judicial Notice, BExhibit 4, Letter of August 21, 1940,

attorney CGeneral Opipions 1912 - 1939, Califormia State Archives,
Savramento.
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from State of Uslifornia Legal Departnent, Attorney General Earl
Warren to Margarete Ulark, Chied, Division of Industrial Welfare, DIW
Neoo TE/AL Mo NSZRAD, po 3 {The PWU hadd suthority 1o impose 25-
pound Hdting-long for women hrough s Onders notwithstanding
Labor Code Section 1251s S0-pound Hfting-lmit for women, unless
Legslature explicitly exelnded IWC from addressing - - the TW hag
the power to restriot and regulate fiwther than the Legisiature unless the

tatter anbicates 13 fotent “to fully cover the field” | of, Industrial

Welfare Com, v, Suparior Dowt, supra, 27 Cal3d, et 72007

B 2 Cps Cal Aty Gen 436 11943 concluding that the IWC had suthority
woimpose iy Onders rest davs for all women and minors
notwithstanding Labor Code Section 336' exemption for emplovment
srsdor 34 houra per week:

{ Tihe Indusin ;33 welfare Commission Orders may
provide more resititive provisions than are
provided by stah zw\ adopted by the Legishature o

this mb_éct, and such rules have the force of
statgiog

{Idd., at 457 3

% 12 C);ﬁs.iﬁfa% Atty Gen. 319 (1948, concluding that the Ddvision of
Industrial Relations could seek recovery of overtime wages available
wnder WO Order against employers who violated the “Bight Hour

Pray™ Law {Labor Cade, §§ 1336, 1336}, even though the intter

wncluded no provision for pavment of overtime.  Under grant of

,diomg Coneral s Opantons, Jupe 1940 - 1949, California State
Archives, Sacr amamm

[e%:
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authonty in art. moctions 17 Y, and Labor Code Section 1184
providding the Commission the power o make mandatory orders
addressing “the standarnd conditions of tabor for women or minors”, the
Comprission bad the authority to mmpose i its Crders overtime
premimgn pay basod upon e “regular” rates of pay, notwithstanding
that section TIRZ ahorizad the Commission o fix only minbmum
wage, and notwithstanding that the Legislature in the Hight Hour Law
{Labor Code, 5§ 1350, 1352 exemped the cccupation in question from
maninre-hours resirictions,  (dooond, 32 Gps Cal Aty Gen. 125
{19601

¥ S Op Atyizen, Cal 11 (1967 concluding that “[tibe Commission
may fi in “gaps” in the Act and sot in all aress of amploviment not

subject 10 controls imposed by the Legistature. (Id, gt 184138

K This Court Has Confirmed the IWC s Co-Equal Legisiative
Powers

This Court has confinmed the long-held understanding shared by the
Executive and the Legisiatore that TWC Orders are co-egual with Legisiative
enactments and has apphied the accompanying presumption apaingt repeals by

tmplication in reconciling PWU Orders with Labor Code provigions, {{al

Prive-in Bestaurant Assn, v, Clak (19433 22 Cal2d 287, 291 There, this

Court held that a 1929 statute requiring enplovers to post public notices i they
pither collovted their cuployees” tips or credited such Ups against wagns, did
not overrule a 1923 TWU Order probibitng emplovers from crediting
smployes tps against minimun-wage obligations, (44, 290-293% The Court

founsd that,

()
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itis nod necessary to conclude that the statute anthorizes tipping,
it does pot purport o suthorize or legalive the retention or
dednction of the tps received by the employees, It s aoiling
mmore than a wmw chensive regulation in respect wo advising the
prblic of the relention of Gps, whether such retention s Ecxz 1} or
net L

{n 5o reasoning, this Court was tplementing the rule that repeat of ope
act shouhd not be found unless

the two aois most be preconcilable, clearly repugnant, and so
wiconsistent that the two cannot have consurrent operation. The
courts are bound, 3 posadde, to maintain the mic;.zm of hoth
statutes H the o may stand together, Where a moedification
witl suffice, a n,;s it will ot be _g*sitzxumt,xi

{8, p. 292

OF oourse, there s no fhoial noonsistensy between the word
“ernplovee” in Section 194 and the words Yemploves™ and us carrelaries
Yempley and Termplover” in the Compdssion’s vartous Orders. The tension
arses oty by vivine of a judicialiy-imposed construct, Lo, a preswonpiion that
legiclative use of the word “ompley™ sigrifies intent o follow the common-
faw,  As previousty noted, that construet 13 not consistont with the very
lapguage of former Section 13 and, as subsequently codified, Section 1194
which ties the right of action to the Comumission’ s promudgations, nor with the
history of the 1972 amendment that substituied “amplovee” for “woman or
minar”. And that construct suntlarly cannot trump the rule that repeal will be
found ondy where the twe acts are “preconcilable”™ and “so nconsistent” that
the two cannot have consurrent operation”. {Supra.}

The rule of Drive-in Restaurant Asa bas been followed inthis Court’s

consistent recogoition that the WO Vis the siate agency empowered to

4 ¢



formmdate rogulations faown as wage orders) governing anploviment in the

Rigle”. {} ot s, 22 Cabdth, at 581 Tidewater Marine Wastern dn.,

sspr, B4 Caldth, at 8610

{, section 1194 Provides o Private Cagse of Action That Is Congruent
With WO Exercise of s Delegated Authority

I sscertatning wlent, construction beging with te lanpuage, (Halbe's

Larnber v, Lucky Stores (19923 6 Oal Appdih 12 P2IARY Inthe case of

;,. 5

mninunn-wag enferoment, the words of bath the sfate constitution and the
fegislative eonctimend creste a strong inference that the statutortdy-created
private canses here at issue and the TWC orders were historically intended ag
a umfied remedial schome,

Before reviewing the carly bistory of this stattorilvoreated private
vight w0 enforce migtonun wage, 4 in first sworth noting ihat the word
“erapdoves” has appeared tn Labor Code Section 1194 only since 1972, The
tmport of this is discussed at pages 4849 infa.

i Seetion 1194 Facially Equates the Right o Recover With the
Terms of IWL Promuleations

Rection 1194 was st enacted as Sextion 13 of the Act creating the
Commission. {VAn Act Begulating the Employment of Women and Minors
and Establishing an Indostrial Wellire Commission o Investigate and Tieal
With Soch Employvment, Including o Mindmom Wage (.7, Stas, 1913, Ch
324, pp. 632, 637} The Act assigned 1o the Conmission ihe duty 1 ascertain
the wages paid, the hours and conditions of labor and coploviment i the
varions ccoupattons, and further empowered 3t o fix minimum wages,

mrasimnes hours and the standard conditions of {abor demanded by health and



welfare of wormen and minars engaged in any occupation, rade or indusiry in

Dt

\\ ~

this Btate, {(Mats 1915, sagwra, pp, 633-630, 88 3,3, 11 Within the ninetesn

total soctions establishing the Conumission’s framework and operations,
mection 3 provided that,
Falny emsloves meceiving less than the feaa! minimums wios
qum emyrloyes receiving lesy shan the fega! minbaym wage
applivible 16 such emploves shall be entitled to recover ina civil

action the unpaid Baiance of the fall amount of such mininmom
Wage ., ..

L, p 637,513 The “legal minirmum wage applicable” to any “employes”
was entirely the fancton of the Commission, and aros g{}v”zmsc of the W
Drder{sy, This cause of action was explicily and directly ted w0 the
Copuntssion’s order(s} establishing minbnvm wages, maximign hours, and
other conditions wprotect the geseral health and welbare of Gwomen amd ohiddy
employees, (4, pp. 633-635, 88 3, 6.3 The scope of labihity corresponding
to the ewastence of the right was wholly a function of the Commdssion s arders.
Section 3% private cause of action and the Commiasion’s orders were
mesiricably wtegrated,  BExamples abonnd: Whetber an craploves in the
manufactring industry governed by Urder 11 had g Section 13 claim required
determimng, among other factors, whether she fell within the Commission’s
definitions of “experienced” or Mlearner”™ (Oeder 11, 2 fssued November 2,
PR, W 1.2 PApp, T40-741 ] Whether - after Febwuary, 1922 - an on-fanm
ernploves ad a private cause of action for unpaid oyinimun wage would Bave
been detonnined by whether that canployes fell within the IWC s definition of
eutttng it in dey vards™e - i not, the amploves had oo cause of action

because "agriculiural scoupations” did notenjoy minbnum wage protection as



the W then had e Order for these cccupations.™ [App. 602-60%; of, App.
610611}

Pundamentally, whether s worker had a claim cogmzable under Rection
13 depended upon whether that workey was covered by an Onrder, Lo, fell
withinthe Onders’ sespective defimtions of ropulated industyies or nocopations,
Equally fundamentally, wheiher an employer was sulject 1o Hability was the
mirror result of the Order. {See, Request for Judicial Notice, Exldbit 5, Letter
of Reptenrber 2, 1939, from Earl Warren, Attcrney General, State of California
Logal Department, o Margarete L. Clark, Chiet - Division of Industrial
Welfare 1o effect that whether worker covered by Order {and thus entitded to
minimun wage) depended upon IWCs defimiton of the industry).”

Prosumably, the Act’s drafiors meeried Section 13 becawse they
antivipated that public enforeement efforts would not reach all insiances of
nor-congdance, and they did not wish 1o lwave wage-samers whe fell beyond
the reach of public resowrces withont & minbnumewage emedy. But to
conchude tat workers who had to bring private actions under Section 13 could
not utitize the definitions serthin the Onders i thelr lawsuls would result inthe

ery discrimination in enforcement that Section 13 logically was intended to

Hmder 14, covering agricultural nooupations was nitially issned May 25,
£920 but reseinded on Februan v 24, 1922 “because of the impra ngabz%xt of
erforeing a puaraniced wage for field cox upations m which close mpuwawn
mimum keeping are inapossible.” [App. 610-81 L (IWL Records, id., Exhihit
13, a0 1,2 } Order 14 was re- p:o;misga?mi in 1951, f& 1. 644-6477 WO
Records, id, Bxhibit 20, JW0 Order Noo 14-6 {Aquil ¥, 1961, effective
August 28, 196111

P aviorney General’s Opintoms 1912 - 1939, Califoraia State Archives,
Bacramenio,

¥
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evercome: Those opw-wags, marginabived workors engaged under various
forms of contracting whoe were able © sooe public-enforcoment resources
coutd obiain romedices from “emplovers”™ falling within the WO defipitions;
bul the largs sumbers of workers similardy-ongaped muder the same
arrangements bot for whom public resournes were ungvailable, woudd be
remediless - - their nights wonld extond only against persons {alling within the
early, torl-originated common-law concept of “emplover”

The Act remained substantinlly unchanged sntit 1937 when it was
meorpornied into the new Labor Code. {(Stats, 1937, ¢b 90, pp. 185 e seg)
Former Section 3 of the Act, empowering and oblipating the Commission to
gscertam wages, hours and conditions of Iabor was reenacted as Nection 173
of the new Code. {Mats, 1937 supee, ., 213 Fonmer beotion & of the Aot
cmpowsering the Compdssion o % mininuun wages, masimum howrs and
conditions of fabor regiared for the genoral welfare, was reenaoted as Section
1182, and continued to authorize the Comdssion 1o fix miniimum wages “w

b paid 1o women and minors eagaged o any scoupaiion, irade or industry |

i 1927, Section 3 was amended  clardfy and broaden the Commission’s
right of i;w access 1o any place of business for the purposes of 7 Jf.’:iy-iiiii}b tazz};
information which the Comnmission s authorized || te aseertain {(ms:i] Y
make inspection] s ofthe conditions underwhich §\wmf>n s and minars” | isbor
was performed L7 The anendment also eliminad e slovers” obligations

o heep records of the ages of adult women, (Stats, 1927, ¢, 248, P, 438, §1.)
Section 6 was sinulfancousty amended to increase the number of cities in
& inuziimi“«‘%& Wi »rgquzmi i publish notie of wage heariags. {44, p. 439,

2.y Concurrently, the TWC was placed in the Division of ndesivial Welfare

amw of the Divisions of the Dopartment of Indusirial Eplations} as part of a
farger veorganization of sfate government. (Stats, 14927, ohy 444, ;zp ,;ﬁ;'z%
§ 4 (amending See. 364e of the Political Codey, BIENNIAL REPGRT {}i
THE DIVISION OF INDUST i‘Mi ‘Ji«i“"{i" W EOFTHEDEPA i_x TMENTOF
INDUSTRIAL RELATIONS: 1935. ‘}4 3 v This z‘c*nz';mnizaiim‘s wWas
further amended i 1931, ¢ ‘si s, ‘9”% oh ‘4 B, 1989 & 1

4

de



P

S U, p 215, 8 TIRZ, subdda) emphasts addedy”’ And former Section
13 was mcorporsied as Section 1194 of the new Labor Code:

Any woman oF sunor veceaving leas than the fepad minisius
WURY ffi’f“’if able o such woman or miner i entithed to 1 SOV
g civil gotion the unpaid balance of the 1 amount of .3!:‘{.:‘6

FRISTRLE WASE . ...
(0., p. 2175 Thus, the existence of any private cause of action and the
seope of copresponsling  Hability continued io he Hed divectly o ihe
Commassion’s order(s) corablishing minbmum wages, maxhnun hours, and
other conditions to protect the general health and welfare,

2. The 1972 Amendment i Sevtion 1194 Reflected Expanding

W Protections, Including Private Recovery to Al Adult
Warkers Rather Than a ﬁe«a ession to Commoen Law That
the Legisiaturs and the PWC id Mot Intend or Adopt
As noted, former art, XX, sec. 17 1, provided that "{tihe legislatwe
may, by appropriate legislation, provide for the establishinent of & mindmom

wage for women amd winors and may provide for the comforn, health, safety

and gesoral welfare of any and 2l coplovess.™ {4 Indusirial Wellare Com,

v Supernior Lourt, sepra. 27 Call3d, at 701 fnd (Seel olee, Reguest For
Judianl Motice, Exhibit o, INDUSTEIAL WELFARE COMMISSION -
NR% BIEMMIAL BEPORT: 19131984, pop. 124131

As intially coditied in 19237 and o offect untl 1972, Sectian 1194 did

net use the term Semplovee”, bt provided tat, Malny womas o minor

The term Cengage” was retaiped through wz‘z»—u;w’m ampendiments {o

Section FISZ, (btata, 1947, ¢ b i‘%?é B 2HTL; Stats 1972, ch. 22 pp. 2182,
21545 repeaded, Stats, 1980, ch. 1043, p. 1464, 3466, 5 1L

Brarmer Sf:f‘i%f)tzc band 2 of the Act, establishing the Corunitssion and i3
structre were incorporated as Sectinns 70 through 7 mi the new Code. {Stats,
§937, suprs, ,i 48

(931
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i California, That smendment was consistent with the prior listory of Section
1194 and e anteoedents that the private right of action was accanded
spectfoallyto those porsons benefitting fromthe PWC s pratections rather than
o some uarelated or independent category of “conmon-low emploves”, The
armendment eaponded that delegation, and was never itended 1o retrench
seorkers” protections afforded by the IWC o old tort concepts that pre-dated

the remedial schomoe established pearly sixty years eariter. (odusirial Wellare

Coonn, Ad, 27 Call3d, at 7010
i 1976, the state constitution was reorganized and former section 17
Y was re-adopied as art, XEY, seo. 1, coplinming o authorize the PWE and
providing, “ltihe Legmslature may provide for minimum wages and fiv the
general welfare of employess and for those purposes may conder on a
comnsasion legislaiive, executtve and judicial powers.”  {(Malics added
3 W% Expansive Definition of Emplover, Which the
Legistature Hus Not Oaly Never Overraled but Adopted in
Cther Employment Laws, Governs Section 1194
Foday, virtually every proviston within Ornder 14, regardloss of whether
the language s characterized as a “defiration”, defines the scope of Hability
regched by Section 1194 {(Fp, the scope of lialdlity for a “learnes™ is
gstablished in subd, 4 "Mininan Wages™; the scope of Hability for not being
put te work alter required reporting s established in subd 5 the scope of
Habtlity with respect o provision of tools or oguipment 15 establiched i subd,
p The mlorence 1s overwhelming that Section 1194 and the Commmission’s

grders were mtended as a noified schome.  To apply Section 1194 in

Appellants” case by incorporating Title 8, Bection 111407 subd, {1 - -

s



defining “agricultural ocoupations” - - but not incorporating subd. {F) - -
defining “employer™ - - defies logio and publio policy.™

1o folfilling s broad statutory mandate, the WO engages in g quast-
tegislative epdeavor, a task which necessartly and properly requires the
comnussngs exereise of a considerable degree of policy-making ndgmend

and disoretion.” (ndustvial Wellare Com, e, 27 Cal 34, st 702 vee slso,

F Cal Ay, at 5870

Absent all other bigoage i Section 1194 {and Bts predecesor), muere
wehsion therein of the word “eplovee,” without fisther Legislative
expression, cannct operate to preclude the IWO fom more specifically
mposing mmimmn-wage Hability through Hs Orders-which then may be

asserted s the 1194 privete claim, (lodusinal Welfare Com,, &4, 27 Cal 34,

{733-734  OFf course, the other langoage in Section 1194 monifesily
demoustiates the wtent that the scope of the private claim and corresponding
fiability was 10 be defined by the Chrders,

ARGUMENT §1
RESPORDENTS ARE LIABLE FOR APPELLANTY WAGES
AR EMPLOYERS UNBER THE IWOR ALTERNATIVE

CRUFFER OR PERMIT TO WORK” AND
CEXERCISES CONTROL” DEFINITIONS

TWhether an on-farm emplovee fiis within the TWO's defindtion of
“agricpttoral ocoupations” (Order 147, Cal Cade Eogs i %, § 11144, subd,
DN or that of “industries preparing agriculiral products for market on the
fapm” ("Oxder 137, CalCode Regs., supra,  § 113D, subd. 20H)) may
determine whether that employee hs a ;mmic pause of action for unpaid
overtime wages, ({7 ”zui P4, supra, sulsd, 3 ﬁwi»ami Days of ’k}‘«f)m ;
Ovder £3, spra, subd. 3 “Hours and Davs of Work™) The IWC has atthority
o reg wulate pyertime wages regardless of whether t.ize:. affected “regular” wage
axam:du it wage. (S, pp. -4, e )

R
3 8



~

s reviewing proprivty of granting sumurary judement, the Court firsd
identifies the issnes framed by the pleadings, os it is these allegations towhich

the moton must respond.  {Nagramente Sownty, Boputy Shendfs] Assnv.

County of Sacramento {19963 51 Call App dth 1468, 1476, rev, den S Lonmu

Moribeast Parnors v, Buloe (19963 49 Cal AppAth 1376, 18821583

Appellants alleged that respondents were thelr emplovers under
alternative dofinitions codified i the Wage Order. [App, 20-21 98 20.221
Yhere appeiants’ cause of aolion can be hased on either of sltemate theones,
it wit] not be subject to swmmary judgment whers the defendant’s declarations

show only that one of the two theories cannot be established. (Uonn v

Mational Can Corp, (1981 124 Cal App. 2d 630, 639, gueiing, Bosidents of

Beverby Glow, Inc. v, Ditv ol Los Anegeles (19731 34 Cal App. 3d 117, 1270

Accordingly, respondents must demonstrate that appeliants canmot prove an

empdoyimend relatienship wnder eather theory, {Aguilar v. Adantic Richfield

Lo, 20013 25 Caldth 826, 849.85340; Code Uy, P, ¢ 437¢, subds. {hy,
(VN

A Fhe PWC Intended That “Sufler or Permit To Wearl™ Regulate the
Work Performed Here For the Benefit of Respondents” Businesses

The "eufler or permat to work” definiion has been an nnbroken fealure

# Californta’s Wage Orderssinee Order No. Fwas adopted Febroary 14, 1916,
LSee, weneralle, App. 53506711 Mo Calitforsia cowt has directly addressed
of interpreted this language, a fact recognized by this Cowrt. Monition,

wpra, 27 Caldth, at 385

».\
D

Appatiants assorted that each respondent was thelr omplover because
each directly or mlirectly or through an agent or other person engaged.

4



suffersd or permitied to work each plaintif? {apd other worker), {App. 9 21
{Complanst, supred  Appellants bere apadvee the meaning of “suffer or
pormit o work”, amd demonstate dut trable issues of {aot oxist as o
rospomdents” Bability as enaplovers under ths definition.

1. The W5 Intent At the Time of Promulgating the Wage
Divder Condrols

Where regulatory langoage 13 subject o more than one reasonabic
mderpretatinn. the cardinal rule of construction is that the court should as-
certain the wlent of the progmizating body so as {0 effectuain the ntended

parpose of the sbunsinative regulation  {(Ual Stute Resiswrant Assn, v,

Whitlow, supra, 58 Cal App 34, ar 344.3458; wee alvo, Tnre Horrds (1993
P

Caldth 813, 844, Califomia Grape League, mepra, 208 Cal App 24, ab 693,

rejerving to, Labor Uode, 8§ H1T71-1388) "Generally, the same rules of
constraction snd usterpretation which apply o stafates govern the constroction
and mterpretation of rules amd regedations of admindstrative agencies.” {1l

Drive-in Bestaurant Assin, sigeee, 22 Cal 2d at 2925

When the prommuizating body uses language or lerms that bad st the
fame a well-known meaning at comymon Iaw or in the law of this country, the

words are presuned 1o have been used in that sense. {(People v, Oversirest,

supra, 42 Ualdd, ot 897 Consequently, the meaning of "suffer or pormit to
work™, s i was used and apphicd gt the v of the maulation’s adoption, is
presumed, in absence of proof o the contrary, to be the meaning the IWC
witended when it adopted the definition.

o ascertaming §¢gis§mﬂim intent, the courts should

consider net endy the words used, but should alsn take into
account other matiers, such ax the (;i};m‘? iy view, the evils 1o be



romodied, the history of the Hmes, legislation upon the same
subject, public policy and contemporaneous consiruction,
{citations onntied]

{nipitbere v, Lackner, supra, 69 Ual App3d, at 7853

In deciding bow 1o constroe and apply 8 statute, courts employ three
categorios of extrinsiv aids i considenng evidence of logislative intent: pre-
onactinent  fustory,  enactnent  history, and  postesactment  history.
{SQUTHERLANKD  ON STATUTORY  COMSTRUCTION, Chapor 48
generatly, see, § 48,03 The croumstances wnder which the promulzation
was adopted, the srschiel at which ¥ was shmed and the object # was
supposed 1o achieve are relevant i making decisions shout how arpde is o be
construed amd applicd. (GUTHERLAND, supra, § 48035

(ay  The Meausing of "Suffer or Permit o Work” Wis
Wl Remwmmd Yhen Califernis Adepted the
{.anguags

Catifornia's adoption in 1916 of "suffor or permsitio work” was part of
a pation-wide offort early in the Twentieth Century 1o aregie stale pinimun-
wage laws that bl upon extensive earlior adoption of this docirise by many
states in the regalation of child and women's lebor (and the even earlier
apphication of e concept i England to regnlate a variely of moral activities )

thy  Vsulfer” and "Pormit to¢ Work” Were Historically
iiemgaimeﬁ as Distinet in Meaning From "Employ”

Calttornig’s rule of construction 18 identical 1o that applied by the
Odaboma court i s 1913 analysis of “emploved. permitted or saffered o

dol {Curis & Carside Co. v, Pleg, supras see discussion at pages 29-30, anre,

Whenever possible, effect and significance st be given o every word in a
statute when pursuing the legislative purpose. and a count should avold a
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construction that makes some waonds surphssage. {Carciay, MoCatchen {1997

Fo Caldth 469, 4760 Mover v, Workmen's Comp. Appesls Bd, (1973 18

al3d 222, 233, 2343
{e3  The PWU Intentionally Followed the Then-Hxisting
National Model in Adopting "Suffer or Permit to
Weoerk' in Callfornb’s Firet Wage Order
As desoribed ot pages 2332, gnde, the bnpetus i Ushifornia for
developing and coforcing minbmum wags standards came from professional
reformers and women's advocates, The Califomia statute establishing the
W, Tike those of other states, followed the model mintonom wage law
prepared by Florence Kelley of e Nattonal Consumers League, (Casement,
supra, a4t 2.3
Following the Legislanwe's establishing the 1WC w1913 and
atfroation of 4s constitutionality in 1914 by an initative {see pages, 36-37,
ante ), Latherine Edson, the drafler and chief proposent of the Act, became the
st woman appointed o the TWE From 1916 1o 1931, she served as the
TWOTs Execative Olficer. (Uasement, id., 2, 16-18)
in implementog 18 powers, the Cornissioners visited other staios and
reviewed the condiions they found therein, [App. 563-364 (WU Records,
&uprs, e Mimger, March 12, 1915 (" The veports of Comassioner Fdson
o conditions in Now York and Massachusetts were read and ordered fifled.”);
App. 565566, IO Mimaes, Apeil 10, 1915 {"Commisaioney Bdsorn made oral
report supplementing ber written report of conditions she found in various
other states vistted by her "y App. 682 at “p 13" ("During the early part of

1915, Commissionsr Edson vistted the Indusirial Welfare Commiissions of

5%



Dregon and Washington, also the Minbwum Wage Commission of
Massachusells, members of the Factory Tovestizating Commission of New
Yark ... .1}

The IW also studied the work and recommendations of the advocacy
groups promoting medel logislation, including the Matienal Consumers’
Leagoe. [App. 368, IFC Minures, May 29, 1915 ("The Chadrman apnounced
that the purpose of the meeting was to confer with Mrs, Florense Kelly of the

Nutiosnsd Consnmers’ League®, em;s? mses added; App. 683 {id, gt p. 17,
therein, listing otber visitors during the vear a3 including smong otbers the
chatr and seorstary of the Industrial Welfare Commission of Oregon, the chair
of the Industrial Wellare Comandssion of Washington, a representative of the
Massachusetis Consumers’ League, and the former chief of the Women's
Dhvigion of the United States Bureau of Labor Statistios), ]

At the beginning of 1916, ihe IWC convened o wage board 1o consider
wages, hours gnd conditions inthe fruitand vegetable canning industry. [App.
SuRATA, IO Mimtes, Jan. 7, 1316, op 1231 On Pebruary 14, 1916, the
Bogrd sdopled WU Onder Mo, 1, regulating wages and hours in that indusiey,
Chder No. b oepecifically provided that "o person, s or corporation shall
ey oF suffer or permil any Woman or minos 1o weork | {al plece rates fess
than specified]” [App. 376-579, IWC Minutes. February 14, 1916, pp. 142, see
App. 877 ar % 1, emphasts addedy™ | Yshall emplov or suffer or persii any

WOTRAY OF IN0T £ work {at hourly rates Toss than specified] (4, see p. 2 a1 4

“Throughont this brief, appellants will add emphasis 1o the phrase “suffer
or permit to work” guoted from the various Wage Orders. These emphoses are
et foumd in the text of the Orders,



2, ernphasis addedy | Tshall esploy oo suffer or persl any woman or minor

srowork. .. bmore than hours specified]” (4, see, App. 877-578 @1 99 3-3,

emphasis added . Stmultaneousty, the IWC sdopted Order No 2, mandatiog
that "Injo person, fam or corporation shall employ ar suffor or permis any
worrsan OF mindy i work . {8 bealth and satety conditions below specitied
stardards]” (740, App. 579w Y 1)

The Uormpssion thus adopted the child-labor model lmguage, and
acknowledged s examination and wliance upon e developing legal
landscape w other states. As it stated o iis Second Biennial Report:

The commmssion appreciates full well the pioneer
character of runtmom wage legislation in the Usited States, and
m« gmwud with great cantion itis work, ... Be 3*<*3§1£,§mgc5.3.

stale i the west that is sftenpting by legis ative 30%‘]&0{; {0
_z'fsgui&tfﬁ dustry, partioudarly in providing for g Yving wage for
WORLICT wmkebn msimg% rative that amy action taken %vnumz e

e indieative of what may be sccomplishied in more complex
industrial comummities,

[App. 681687, af “latroduction”, pp. 13~14 therein}
2. The WU Intended to Maintain the Broad Reach of "Suffer
or Permil to Work” While It Continually Re-Adopied the

Detinition

Atter observing implementation for a vear, the PWC found that the
mingnum wage rates in Order Noo b and working conditions requirements in
Order Nou 2 were madeguate, and convened hoarings to consider modifi-
aior. (AP, 583587, TC Minuses, March 9, 1917 see, App. 3%4-885)]
Uriginal Grder Ko, | was subsequently modified and re-tssued as Order No.
3, andorigimal Opder Mo, 2 wasmodifiod and simultanconsiy retssued as Order

Mood {App, SERAAW, IO Minwes, Aprid 16, 19170 Orders Nos, 3 and 4

retained the identical substantive mandates that “[nlo person, fum or

9\
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corporation shall employ, or sufier or permit any woran of winor o work |
T App. AB0 (G ab ORDER No, 39 {0 App 390935, App. 5391, at ORDER
No, 4% 13

During the bienndal poriod of 19171918, the WO eatablished seven
addifional muntopan-wage orders which coverad the mercantile ndusiry,
fanndry industry, fish canpories, dried Bult industry, green fradt and vegetables
packing industry, peperal and professional offices, unskilled and vnclassified
gooupations, and the manulaoturing industry, [App. 716,040 App. 733742 ar
Cop. 9711 Order Noo 1 regulating the manofacturing industry, issusd
ot November 2, 1918, is typical of the language in all, continsing w mandate
that "inle person, firm or corporation shall esploy. or suffer or pesmit | | .
PApp, 596597 94 1, 5, Teah 10, TWC Order No. i AManuiiwnoing Indusiry
{Now. 2, 1918}, enaphass added; App, 710 0, Exhibit 26, supri at pp. 10411
thorein. |

in the pext two vears, the Comunission continned to issue orders
applving to pow industies, as well as amending the existing orders o raise
mtninum wage, In 1920, the Commission ssaed i3 first order regulating
wages sl hours 1 agricultimal cocupations, {App. 801603, JW Order No,
Ididgriondfimal Occypationy (May 25, 192031 The mandales remained
dentioal "No person, linm or corporation shall esmploy oo suffer or permit any

CiApp. SU2 Y L 2, 4a) (4, emphasis addedy  Order No. 14 was

subsequently rescinded on February 24, 1922 "because of the tmpracticability
of enforcing & guaranteed wage for Held occupstions in which olose

supervigion and record-keeping are tmpossible” [App. 610-611, at 1.2
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Agricultural (fiedd) occupations would pot again be regulated by the W C untdd
et {App. 644047, T Order Mo, 1400 (Al 8, 1961, effective August
A8, 19611 Between 1910 and 1920, the WO ssued over 8 dozen new oy
modifiod Onders. Al retained the same prolitbitory language.

Minunum wage crders continued 9 be issued through the 19206 and
1930s,  Cortain wage orders slightly vaned wtroductory language of
proehibation, to read, "Mo emplover shall poy or suffer or permit 1o be paid |
“LApp, 6123% 1 I Order Noo 1 3/Newidle Trades Indwsnry {April 11, 1322y
App SR AN Gy App. GI6B LG App. 8199 1.2, I0°C Onder Mo,
Fid Oamuary 30, 1923, App. 621 9% 4 P {idy, eonphasis added .y Others
contumed the more tradittonal mandate i, "Lalo pesson, Tirm or corporation
shall employ or swffer o peendt . o work™ {App. 024, IV Ovder No
I8 Sanitary Regulations ete{Dec, 4, 193111

3, Following Initial WO Adeptien of “Sulfer ov Permit to

Wark”, state Conrts Throughout the Nation Continued (o
Apply the Dectying O fmsg%ezxiix
{uy  Drring This Period, “Suller or Permit {o
YWor §;’ Continued fo be Applied to Protect
Employees of Independent Contractors

As the TW continned to Bssue these Orders, cotats in various sigles

continged to apply thetr respective "sulfer or porpat” statules to the anployees

of independent contractors. {(Vida Lumber Uo, v, Coursan {Ala, 14263 117

A9, 737 (omber company held Hablo for death of under-aged boy working for
his father who was an independent contractor with the company--existence of
amplovinent  relationship  between child and defendant  bvunaterial);

Commoenwealth v, Hong (Masa 19273 158 NE. 759, 739760 {iact that minors




were emploved by an independent contractor not o defense 1o pestanrant

owner’s eonviction of child labor vinlations);, Michols v, Smith’s Bakery, Inc,

f~\

{Aaka, 1929 119 So 638, Baly v Bwifl & Oo, Mdont, 1931 300 B 263

{defendant Swilt Hable for death of 2evear-old-child working for an
independent junk dealer, under contract o 1 general contracton, ramoving e
making apparatus from the cellar of Swilt's meat-packing plant. "[Alithough
the child’s commaon-law emplover, the junk dealer, was fwo contracts romoved
from Swiafl, Mvel i omaking the coniranis and doing the work,™ the e
company and junk dealer were "furthoring solely and cutirely the plan of wark
and the business desires and designs of [BwifiT within #x plant, ‘occupied,
owned, contrelled and possossed by 107 (74 at 2660
(hy  “hulfer or Permit to Wark™ Alse Continued To Be
Applied (0 Businesses That Reasenably Knew Wark
YWas Being Performed For Their Benefit
The TWs Orders continued 1 issue during o period i which "suffer
or permitt” was widely understood 1o inpose regulation wherever the owner
had reason o kpow that work was being done for his beneit. In Peoplo exrel,

T

Prce v, Shelfield Parms. seprea. 2 business engaged i the sale of homo-

dedivered milk was convicted of vinlating child labor law becanse it drivers
bad hived minors 10 guard thelr wagoes during deliveries despite a company
rithe that s drivers could not allow anvone 1o assist thens, 0 New York's

child labor statste, the Sheffield Farnes intormediate oowrt said that its

purpose and effect L. L i3 0 opose up(m the OWHEr OF propri-
etor of a business the duty of seeing 10 1 that the condition
probibited by the stainte does not exist. He is bound at his porii
so to do. The duty s an sheolute cae, and # remains with b im
whether he carries on the busivess himself . . | {or enirusts] the
conduct 9F 311 1o others,



P, 167 NY 5. st Y6y In affivming the lower court, Justice Cardown
conninded that

The defondant] must neither create nor suffer in his business
fhe prohbuted conditions. The commmand 15 addressed o ham,
sinoe the duty s big, he may not escape it by delogating i
others. He breaks the command of the statute i1 he eanploya the

child honsolf, He breaks i mguaiiv if the ohild s cmployved by
agents 1o whom he had delegated "his own power to prevent. "
.. Sulteranee as here ;‘*iﬁf;%bifz‘zi umplies knowledge or rhe
opporierity throgh rearonable dtigencs 1o acqudre brmwindg
... Within that rule, the cases pust be rare where prohibited
work can be dope within the plant, aod knowledue or the
cormenuences of 3\3?(}‘6‘ tedge avoided.

$E34

{Sheifield Farms, sigpra, (MUY .C Appls. 1918 225 MUY 25 {12 I NE, 1475

4761, emphasts added) Thus, under “suffer or penmdtio work,” the business
wier became the responsible for labor conditions within his business if he
kpew that work was being performed for his benefit
Meamwhile, cibor state courts bave continued w0 inferpret the "saffer or
permit” language iy thelr respective state laws conaistently with the historic
mterpretation that existed at the time California sdopted that fanguage n ity
Wage Orders. Thus, in 1948, the Hlinols Buprome Couwnt held dat even though
horse owners who hired an wnderage child were aot emplovess of the
defendant race-frack vwners, the latier had an extensive vight to contral the
stables and therefore could have controlied the child workdog ther
{Alppeliants konew or could have known by the exercise of
reasonable care, or by the performance of their effective duty as
presenbed by the racing board, that plaintt wag ziiﬁzm Y
emploved on i3 premises gnd under such cireumstanees

pmmiimi or sutfored platntitt o work m vielation of the sigtuie.

(Gorezyrske vy, Nogent (B 1845 83 N E2d 495, 499, affivming lability for

singt’s inpry; gooord, Teed v, Giaten (Okla, 19711 482 P.2d 602 Gebin v,
5,6
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mkyvie Cabana Club (1969) 34 11 350, 553.555)

4, The PWO Continued 1 Association Witk the Drafiers ol the
National Maded

The WO continued is close relationship with the early advooates of
Tsufter o permdt”. For example, o 1924, the TWO was supporied befors thix
Court t hitigation seeking 10 enjoin IWO operations, by an asicns brief
prepared by Felix Frankirter, then advisor to the Consners’ League (and
Professor of Law at Harvard), and Mary Dewson, Research Becretary of the

Mattonal Consumers’ League. [Helon Gainer v, ARG, Dobrman, Katherine

Philips Edson, ¢t al, 5F No, 16,990, Briel on Behalf of Amivi Curiac

Supporting Bespondents” (’f{xz_i‘.f;:més;)n, Rane @, 19245 The challenge o

Caltbornia’s law arose as g result of the VLS Suprame Cowrt's 1923 decision

i Adking v Children’s Hospital 261 U180 325 143 8.0 294, holding the

Prstrict of Columbia’s minimum wage law to be wneonstitational, This Courd
dismissal alleging that she had been duped into bringing the suit. [App. 1371,
PWOFIFTH REPORTPOR THE BIENNIAL PERIODS July 1, 1922 w0 June
31924 and July 1, 1924 1o June 30, 1926, at p. 18]

Adthough Cabfornia courts did sot have the opportunity 1o review the

early regulations of the W, ey nevertheless conlemparaneousty expressed

TWomen continped to be the watchdogs for mintmum w aze, The mmici
represented by Frankfurter and Dewson included: The California Federation
of Wamen s Clubs; The Califernia League of Wormen Voters: Usited Garment
Waorkers of America, Local No, 129 of Los Angeles; Waitress angd Cafeteris
Warkers Uion, Local Ne. 639, Los Angeles: The ‘;‘»’ﬁzz}m”c {hristian
Temperance Union of Northern California; and The Women's ¢ {Christian
Temperance Union of Southern 1 alifornia, The brief is on file at the Rabert
Crown Law Library, Stanfond Law School, Stanford University.
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a judicial philosophy supportive of profecting the classes of workers forwhom
toss of wages amonnted to deprivation of datly pecessiiies:

Probably two-thirds of the imhabifanis of the United
States Bveoutolapaye zm}npmﬁ at 18, O Wages of on salarics
that are only wages under g polite name, .. . A very large por
cent of those poracns are day laborers, the greater part of whose
earpings are necessanily paid ot 10 them from day to day o
week to week in the support of thesuelves and thelr families, |

{Moore v, londian boring, vie, Min, Co, {1918 37 Cal App, 370, 379 {174 P,

“

3

3TRL guoting, TSATURDAY EVENING PCKTY, January 22, 1916, editorial)
cowt deched:

Delay of payinent or loss of wages rosalis in deprivation of the
ne:a:w}szm ot life, sufionng zmb;% ity to mweet pest ohliga-tions 1o
others, and, in may cases may moke the wage-eamer g charge

upon the publis,

{4 37 el App., ot 379-380.)

3. The WO Continnes to Incorporate the Same "Sufler vy
Permit to Work™ Definition In He Modern Wage Orders

T 1942, the TW began rovismg ity orders o the present-day format
exemplified 1 Order 14 while demonstrating the Commission’s nfent 1o
cortimue the same level of protection, Begioning with Order { N5, the
operative language becarme that found in current orders, mandating that "{nlo
employer shall employ any woman of minor . .7, and then spelling out the
defimtion of "anplov”, retaining the core, historic hnguage. [App. 628, /W0
Order INS APl 9, V340 see, 4 2 " DEFINGTIONEY, (L (Y Employ means

0 enguege, suifer, or perwdt o work™ L0 ey Emplover means any person
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who esngrloys ay woman or minor . 7, emphasis added )1

The 1942 reformatiing alse added the definition of "Hours Emploved”
o the Conission’s orders. Asthen written, “hours emploved” meant alliime
durtng which . an coployvee fwas] suffered or penmitted to work whether or
pot reguired to do wo.” [See, eg, App 628, Oxder Mo, 1 NS {Manufacturing
industryy, oo b pars 2L sebd (D230 In 1947, ibis definition was ree
charactorized as “Hours Worked”, and modified to read, “Hows Worked
means the tone dunng which an employer is subject o the control of an
emplover, and includes the time the enplovee s suffered or permitted io work,
whether or not requured 1 do $0.7 [See, g, App. 635, Order Mo, 1 R
{Manufacturing Industrvl, po 1, par. 2, subd, (b))

This Court exarmined the scape of the “howrs worked” definition for

agricultural workers protecied by Order 14, in Monition, supri, 22 Cal dih, at

LSS

B2-593y Apart from poting that stste courts had not isierpreted “suffer or
penmit tework ™, this Court concluded that the phrase “onoompasses e mzaning
distinet from merely “working” (i, a1 384, and that, in the contest of “hours
worked”, the phrase expandad the definition beyond just the fime when the
emploves was subieot to the contred of the employer. (44, at 3823

inearty 1947, the W undertook two sinmbaneows steps to expand this
“employer” definttion 1o its current form, First, the YW added an alternative
definition providing that any person who “exercises control over the wages,

hours or workang conditions of any person” 15 an amplover. This provision is

Wage Ovders adided

Az will be explained at page 63, fnfia, in | 1947 the
ey or permit 1o work”

an alternative enplover definition o the Kmm)* gt
fanguage.
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discussed af pages 77182, fafra. Second, the TW further broadened both
the “exercises copirol” and the “sulfer or permit © work™ definitions by
providing that an employer Is “any person .. . who divectfy op fudivectle, ar
through an agent or sy wiber person .7 conunits either predicate act, Lo,

either “suffers or permits 0 work” or “exercises control”™  [See, genvrally,

tndustrial Welfare Convnission Grders, at paragraph 2, subdivisions {10, (Fy
2.4, Wage Opder 14, 8 CallCode Bogs, § 11140.2 subds (D3(F]
Appeltants bave beon unable © locate any PWC muinutes or other
wternal reoords that disouss these two iz}mﬁﬁcﬁzticm.& Hoappears that use of
the “mdirect” modifier in Calitfornia omplovment faw originated in the Child
Labor Act of 191%, {Stare. 1919, Ch 2539, p 415, § 1) Bection 1 of the Act
prohibited manufacturing establishmenis from “emplosling], permisting] or
sufferfing] to work” any sminor under the age of sixipen vears, and further
defined “work for a manuiactiring establishment” a3 including, {work] done
at any place upon the work of a manadacturing establishment, or upon any of
the matenials entering into the producs of a manufacturing esablishmen,
whether wnder confract or arrangement with any person in charge of or
comected with a manutacturing establistunent dbvody or indirectly or throush
the instrumentality of ong or more contractovs or other thivd persons” {8

gLy

3

& 1 {emphasis added) codified o 1937 ax Labor Code. § 1291 Scction 6
required that, “elvery person, Hinm . comploving either divectly, or indiyecidy
theaugh the instramentality of vne vy more contractors or sther third pessons”
mnors uader the age of eighteen 1o keep separste, sdditional registers of

etuployee nformation, post certaln notices. and maintain rocords gvailable at



all imes o schoded, prabation and labor officials. {8, ¢ & (emphasis added) )

Section T provided orimingl penalddes for any “person, finm L | emploving
githey divectly or fadirectdy through the issteumentality of one o more
contraciors ov other tivd persony .7 who falled 1o comply with the
provisions of the Act. (I, § 7 {enpbass addedy codified 1 1937 as Labar
CodeRection 1303} Appellants are unaware of any decisions inferpreting the
“tadirectly” lanse under any of those provisions.

Perliaps the most telling re-affirmation of the TWCs intent to maintain
the protections of ihe original wage orders occurred in the mid- 197k
foliewng foderal conrs™ invalidation of g substantial portion of the then-
prevailing wage orders on the ground that Bmttation of the orders 1o women
workers {and childron) violated title VH of the federal Chvil Righis Act of
964, In response to these decisions, the Calitormda Legislatore in 1972 and
1973 amended the applicable provisions of the Labor Code to authorize the
W 1o establish minioum wages, musingen howrs and standard conditions

of employment for off emplovees, men as well as women. (Qodusinial Welfare

Lo saren, 27 Ual 3 at 7007013 Atthis point, having befors it the review
and revision of all wage orders. the Commission retained for off workers the
samne "sutfer or permit to work” definition praviously applied Yo women and
childron, The IWC dwsmonifostod it intont that the istoris language was not
relegated 1o an earlier Bistory of heightoned protection for special classes of
workers,
. The Cpurt of Appeal Ervoncously Adopted the Federal,
Multt-Factor “Feopemic Reality” Test To Interpret

California’s “Saffer or Permit to Work”™ DelBinition of
Emplover



The court of appeal, igooning appellanty’  history of California’s
statutes, WO promulgations, or similar laws i other dates, cursarly
concladed that Califormia’s “soffer or permit to work” standard was governed
by the federal multi-factor, Dalanving “econosmic realiy™ test applied by the

LLS, Bupremne Conrt in 1947 1o the federal Fair Labor Standards Aot of 19

{Ruthorford Food Corp v, Ml <m§3 A3 LS 7220 Fhe court of appeal
relicd solely on decisions of North Caroling and New Mexico comrg
interpreting their respeotive state statates, both of which had beon cnacted after
the {947 federal tost, and both of which facially or in espliclt legislative

fstory, had specificslly fncorporated the “econcmde reality”™ test, (Slip
opinion, po 2 The lower court rejecied the uniform application of “suffer or

permit” afatutes in otber states that werg conlemporancous (e, pro-FLSA andd

and the mstant appeal s not a chidd labor case™ Iy involves adudt workers
{(Shp Op, iy The lower court affirmed the tial cowt’s conclusion that
plaintitfs had notmet their busden of proof under the “soonomis reality test”,
an assue tat phantfs have pever asserted in this case.

Fhe court of appeal mandesthy erred. Regantioss of whether “sutfer or
permit” onginated w onrly child-labor legislation, and was judicially applied
most froquenily i child-fabor cases, B is ot appellants who applied that
stpndard 1o California’™s minlmunewage law, The WO, exercising i

Hegislative power and i3 “policy-making ndgment and discration” {pdustrial

Wellare Con, seprae, 27 Cal3d av po 702% adopted the syffer or permi

fanguaze and explicitly applied i 1o minimum-wage bow gpplicabde to aduls.
HUaGL J @i &
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As previoushy demonstrated, sffer ar permit had g well-known meaning at the

wne the Commission promudgated it {of, People v Ovestreel, supra, 42

Cal3d, ot 8973 a3 the standard of Hability, and s application was virtually
uniform in all state counts. {Bee, 32, 87-60, ansey The court of appeal failed
to recopnize the Corcumsoribed” natvre of judictal review of the W3
{fegistative promudgations and superimposed itg own policy judgiment, contrary

to this Court’s adimenition o Industrial Welthwe Com,. (2, at TO2)

{a}  The IWC's "Saffer or Permit to Work” Definition
Was Mot Patterned on Federal Laws

APIU argusd, and the court of appedd sgreed, that appellants canoot
prave that the cempany was an emplover uder the federal-judiciary-created,

malti-factor "econcomic reslity test Qanalveed in e, Torres-Lopery, Mav (9%

Car, 197y 11T PL3d 632} that is applicd 1o the words “suffer or permit tn the
federal Fair Labor Standards Act of 1938 (29 U580 § 203 vrawgy The shon
response i that appellants do not attenpt o do so. Meither below gor in this
Court, do appeliants argue that respondents were thar emplovers under FLSA,
particularty under the FLEA s "suffer or permit” provision adopted in 1938 w0
define “employ” uoder the federal Aot (29 U850 § 200, subd. (g The
iterprotation of “amplov” under the FLRA reguires ¢ brief overview of e

legisiative and judiclal bistory ™

i 1935, Congress adopted and the President approved tbe FLSA. An

¥ Agricultural workers have causes of action for wage and howr vickations
under both FLSA and the federal Migrant and Seasonal Agricultural Worker
Protection Act {("AWPRA®, 20 LLB.C. 48 i%m el r,i,s; } which nwrxp(mm:
FLSA Y definttion of” m;;zim RSO, & 1802 subd (3) Tomes-Lopes
(9% Ui 973 F 23S m,{)\i}} The apphcation of "employ” under AWPA
thus requires understarding its application under FLSA,




“emplover” vader the FLEA inolodes-but is not Hmited 0™ -any person who
“ernplovs,” whish 1 turther dolined as “solfer(s) or penmats o work” {29
VSO, 8 203, subuds, (dY, (1) and te¥ 2}y The federal Buprame Court

adidressed the coverage of FLRA w 1997 (Buthafod Food Com v,

Moliomb, 331 US, 7220 Rather than exwmaning the history of "sulfer or
permitio work”, the Cowrt defined emplovees ag workers who were suchas a
watter of “ecommnic veality,” {44, 331 U8, a1 723 The Rutherford Court
chidd ot Find this test i any history of either FLEA or the preceding state laws,

faat borrowasd 1t divectly from the Court’s earlier decisions under the National

Labor Relations Act OU'NLRAY, Mauonal Lab. Rel Board v, Hearst

Publications (19443 322 U060 11 and ander the howal Security Act {88 A7,

United Sigtes v, 83K (1947 331 US04, neither of which tncluded “sufter

or permtt i work™ langeage, nor any other deBmtion of cmplovess

LRI

{Mattonwide Muat I, Coov Barden {1992) 803 LS. 318, 324328, see,

Han

Hearst, s, 322 U5, st 129; Sk, swpra, 33VULS L at 71327140

in Hearst and Bilk, the Suprome Uourt spebled out a mamber of {aotors
o oxamine o detenmining whether a8 & matier of “economic reality,” workers
wore enplovess. The federal courts have continued 1o apply {atbedt, with
varying emphasis and interpretations} the nlti-facior "economic reality” wst

tesletermine the smplover-emploves relationship noder the FLEA "sufferor

permit to work” defisition. The test has evolved into g complex, “balancing”

PELSA further defines as an em ployer “any person acting divectly or
mderectly tu the interest of an employer in relation 1o an vmv?f}yu R VAT

Um0 4 208 subd, M), bersaflor, “FLEA 3GH or "3y (h({ , pages 4%
35, dnfraly

&6



test of many factors oot subject to an artthmetea! formuda, (Tomes-doner,

supra.y The U, Department of Labor developed g sories of regudatory
factors 1o assist i enforcement of "sulfor or permdt” wader the federal Migrant
and heasonal Agriculinral Worker Protection Act, which incorporates FLARA,
These are desortbed, and thewr weight is ovaluated, o Torres-Lomey, (supra,
I E L a1 639643 )

ropteally, although the Suprense Court adopted the "economic reality”
test s FLEA directly from s dovelopment under he MELRA and the SBA, that

test was soon abandoned uoder these bvo statutes because Congress amended

both to require nee of the common-baw test, (Darden, supra, S03U K a1 224

poNs
2

The simple histone fact is that Californda promudgated our "soffer or
pernt o work” delinstion 22 years before Congress sdopied these words in
the FLSA, and 31 years before the ULE. Suprese Comt appliod s unpeece-
dented tnterpretation in Rutberford. MNothing inlogicleads to an inforonce that
the IWC i 1916 patterned its Oxder oo then noneexistent and umanticipated
federal law. "Absent convincing evidence of the TWO's intent to adopt the
federal standard,” the latter should not be imporied o the IWCs orders.
(Maorition, supra, 22 Caldih, 2t 392 The doctrine that federsl sutharity
should serve as persuasive guadelings for interpretation of California statutos

prtterned onfederal faws (see, e.p., Morillion, suprn, 22 Cal Ath, 81 393, citing

“and ul timately, the 118, Supreme Court iself recognived its error in
creating and applyving the pon-comman-law "econamic reali ty" testta xm%m 28

which did ot provide definitions of en npdoves. (Dagden, supra, 303018
343255

N



numerDus cases) i inapphicable where, as bere, the Califomia sigtup 1 WOT
50 pattorned,
(b}  “Suffer or Permil to Work” As Intended by the IWC
Provides Appellanty and Other Agricaltural Workers
aveater Protection Than the Feders! Multi-Factor
“Eeonowmic Reality” Test
The federal mutt-factor “econounc reality” tost provides less protection
than the VO s intended reach of “suffer or pormadt™ [App. 1493 lines 16-18
(Ralings, suprad]® Unouestionably, most-—-if not all-of the out-afestate
L Sy Y 2 3 K
decisians reviewed above finding “suffer or permit © work™ emplovaent
refationships would be decided negatively under FLEA/AWPA “econamiv
reality”, The mult-facior “econmmio reality™ test simply would not sustain
findings of employer relattonships in Gorynskd, ngre, Raly v, Swill, suve,

Lominonseealth v, Hong, supra

{ialiformia courts have recognized that state law, and particularly the
PV wage opders, oray provide emiplovess gregster profeciion than the FLSAL
iMarillion, i, 22 Caldth, a1 392 Indeed, where the TWUO intends 1o pattern
wage erilers after the FLEA, tapecifically so states. (I civing, Wage Urders
4,5, Cal.Code Regs., it 8§38 11044, subd, 20H), 11050, subid. 2 (H))

Mamtaming the maxinnun level of the IWO wage-order protections, in

distinetion 0 FLEA covernge, 9 consisient with the Califorin rule that

statuies relating 10 minionm wages, hoars of labor and waorking conditions are

“The superior comt gppearsd to confuse the consededly greater projection
of the “wonoimic reality” application of “sulfer or penmit” vis ¢ viv the
cormnon-daw test of "contrel” (see, Rutherford, supre, 331 U8, 61 726-727)
with the level of protection offered by pre-FLSA state faws such as
{ alifornia’s,




serpedial in nature and are 1o be bberally construed to promote the general

object sought to be protected, (ndustral Wellare Corn,, supr, 27 Call 3d, w

698, ofredd i, Montlion, supra, 22 Calddth, at 5920

Maximising wage order protections i also consistent with California's
well-established public polioy that public welfare depends upon promgd
debivery of wages i workers, This Court has repeatedly coaphasized thay,
“wages are not ovdinary debts L L and that because of the economic position
of the average worker and, i particular e dependence on wapes for the
uecessities of life for himself and ks family, o 35 essential 1o the public

wettare that he receive his pay fpromptly 1" (o Trombleoyv (19451 31 Cal.2d

801, 209 upholding Labor CUnde Section 216 agatast constitational challenge;

Kert's Catenng Service v, Dopt. ol Industriad Relabions (1962 57 Cal 2d 319,
226, upholding DAR. regulations prohibiting wage dedactons for cash

shortages as constituiional and statutorily avthorized; Presslor oy, Domld £,

Bron Co, (1982132 Cal 34 831, 437 )
{ry  The W s Uriginal Intent Should Be Retnined
Appallants have already demonstrated that the promulgating body's
itent should be gauged by the meaning of the words and the histeris
cirownstances at the e of adoption. {Pages 5132, anme) Oiher states that
adopted their Yasufler or permit to work” sintntes before Rutherfond have

conttnued 1o construe them in accord with the bistorie application of Ysuffer

oF pennit 1o work” . {Gorerviskl, e, B3 N E 24 49507

4872 P24 602 (continming 1o apply the Gklahomas court’s 1913 analyals of

“sutfer or permit” articudated o Curdis & Lartside, supra, wnie ;) Swill v,

oM
A



Wimherly {19631 51 Tenn App. 332 {370 SW 2d 300): Smith v, Utfelman

{Term, 1974) 309 S.W.2d 229, Gebun v, Bkeline Caban Club, siprg, 34 WU,

at 353583 fapplving traditional “suffer or pormit 1o work” analysis o 1940
New Jorsey statute}.)

7 Sppellants Demonstrated Triable fwsues of Materiad Fact

muificient te Preciude Summary Judgment on the “Safferor
Permit to Work” Emplover Relationship
This Cont reviews the trial court’s grants of swmumary dgment de
asve, congidering all of the evidonce the parties offored in conpection with the

motion. and the uneontradivied inferonces the evidonce reasonably supports.

{Aartigho v, Corping, Inc, (19985 I8 Cal 4tk 604, 51 2; Momdlv, Navegar ng,

{20013 26 Caldth 465, 476y The Court on appeal of summary julgment
assnines the role of & nal cowrt and applies the same rules and stendands thas
govern a trial comt’s detormination of o motion for sommary judgient.

{Distefanc v, Forestor (20011 85 Cal App. 4th 1249, 1258 Thes, the Court

constries the moviag party’s evidence strictly, and e nop-moving party’s
evidence fiberaily, o dolermining whether ther 19 g triable tasue precinding

surnary judgment. (Alex B Thomaes & Coo v, Mutual Serviee Casualtv i,

Lo, (20023 %8 Ual App. 4th 86, 19 Cal Rptr 248 394, 3981 Distedang,

supra. $5 Cal Appadth, gt 1259
Summary fudgments are reversible o the finding of factual issues
based on inferonces first drawn by the appellate cowt, {(Conn, suprg, 124

Cal App3d, at 637, citing, Manwell v, Collngn (198G)

7

HES Cal App 3 1800

{2} The Trier of Fact Could Reasonably Conclude That
APHY kanew Work Was Being Performed For s
Benelit



faicdro Munos” workers, inclading appellants, labored on APHYs land
from at least Pebroary through late June, 2002, culttvating and harvesiing
strawberries, the marketing of which APIO concedes I8 s business, Al
though Munoz cegsed delivering froshmarket borries 0 APIO spprosimately
May 21, Munoz continued harvesting on the APIO fields with these same
workers, delrvering the bernies as cannery frnt o Frossun Foods, Inc. while
awalting payment from APICH [App. 187194, 1900 195, App, 74774894 5,
S App TIRTINRN S, T App. TOUTOL 49 5, “,7‘; App. SOT-208 %Y 5. % App.

KAILA 12, App. B39-840; App, 943-944; App. [ARGMY 5-6; App, 14BS 241

Frove the putset, AP was svvare that Mupor would hire Jubor to fulfig
bis contractual obligations on APIOYS land. Indeed, AMD was aware on 2
datly basis that Muonoz” workers wore Iabaring in APHY s Gosano and Zenon
Helds a5 2 consequence of the morming Beld visits by it fleld agents and surely
as a consequence of receiving at the end of e day the thousands of cartons of
harvested frut. [App. 13513999 1AL (Farmer Agreemment, suprid App. 140
$30dy App, HME SR D 16 00y App. 194, Q20921 App. 841 App.
Fdi-847, 948451

These workers Inabored on APIO s land daily with APIO s kpowladge
and consent. They harvested berrtes which were tounediniely delivered o
APIO, wihuch thereupon marketed them i s name and sold them to s henefit,
This was exactly the sttuation conteomplated %w e dratiors of Wage Order Mo,

in adopting “sutfer or peomit 1o work™,

¥ As noted previcusty, workers generally referved to APLOY s Zeson field as
“Iesy 27, and o the B q ‘g u:ici {contracted with the COMES) as “Mesa
17 (Footnoie 12, wie )



That AP contracted with Munow o cultivate and harvest the berries
oy 115 fields and 1w employ the reguired workers does not sever s Hability for
their wages under the clear intent of “suffer and permit to work” as adoptod by

¢ IWC, These siatntes, a3 explained by Justice Learned Hand, “upset the
frecdon o contract” with respect 10 control of those conditions.  {Lehigh

........... NTARE

Yailey Coal Co. v, Yeousavage (13143, supwre, 2INF 24, 2t 553 wocord, Daly

poSowift o O, (1931, s, 3OO P 2650

Fhat APIO in us oontract divectnd Munoz o comply with the appli-
cabde wage faws doss not relieve responderd of babiliity a8 an omplover,
“autfor or ponmit o work”™ “easts a doty upon the owner or proprietor 1o

provent the unlawld condition” which 1 not satisfied by g company nile

profubiting the conduct (shefliold Farms (191 swpra, 167 MY SU938 Cihe

defondant’s duty did not end with the mere promolgation of a rule . Dand tihe

infergnce was porodissible that there was no adeguate system L of

detection” . Gorczoyski v Nugent (P8 supra, 83 N E 24, w 490
rappetiants . oould bave known by the exercise of reasonable care .. 74

g

In Sheffield Fanns, the prelubited condition was chuld fabor; bere, the

profubited condiion is the foailure o pay wages. As in Sheilield Famns, the

purpase of “sudfer or perrmit 1o work” 18 fo impose upon APTO the duty 1o see
that the prohibited condition doos nob exist, And as i Qorcenyski, APIO
cohd have known by exercise of reasonable car,

APHYs wutial argument 18 that 8 did not bave an emplovment

agreernent with the strawberry workers, and that it did not "paticipais o the

selection, biving, finng, supervision, assignment, divection, setiing of wages,



hours and working conditions, preparing and making pavioll records paying
payroll taxes, providing workers compensation isurance, providing feld
sandfafion facilities, providing transporigtion, and providing the tools
souipment and moterial required for the coplovees of Muanoz 1o grow and
harvest sirgwberries during the vear 2000 srawberry season . L% Even if

e, 18 prmvatling, The defendants o Chelsen Jute Mills, Pige, Lebhigh Valley

Coal, Sheffield Pars, Pustell, Vids Lumber. Hong, Nighols, Dailv v, Nwily,

ang Crorezynshil, s, Sid none of those things oithor, B, as s the case with
AP, they knowingly did "suffer, or permit to work” these ompdovess on
property they contratied.
by  Munosr® Workers Performed Work on AP
Properiy During Peviods In Whick They Were Mot
Paid Wages
Sixovears hater, appellants and other workess remai unpaid for work
performed 1o 2000 on APHY s bands, Review of'the records for g sample of 65
Munoz workers reveated g total of unpaid wages omaining of 3105256 41,
of which $18,263 46 was for work done prior i May 22--the Last day Munoz

debiverad freshmarket bemies i APIO. [App. 7477

3.8, App. 751~
TIZEMIN20; App. TTTTIM R 5,7, App. 776 TTT R 1R-19; App. TOLTYY
L5 T, App THATOR Y 1719 App, 807809 3, 5 8, App. 812-813 %%
19200 App. 822-827 1

The lower court ervad in Bading no tiable issues of material fact as to

whether APIO was plamndfs” emplover for wage purposes.

£y The Trier of Fact Could Reasonably Conclude That
COMBS Knew Weork Was Being Performed For s
Benelit



Larry Combs testified et COMBS did notown or lease the B Carpo
fiohl oo which Mupor” workers harvested the strawberries that COMBS
marketed. [App. 9031

Mevertheless, the contract betweers Isidro Musor and the COMBS was
rpvanably ted o the B Camps field, In rotirn for an 580,000 loan from the
LOMEBS, Manoz was cormiutted o delivermg all the strawberries from the B
Carnpo field o the COMBIS for the 2000 season (or until the loan was repaid),
The contract did not obligate Moz o Houidate the loan fram, or stherwise
do bustness with the COMBS for, <o much as a single strawberry from any
other field. Duthe other band, the contract facially encompassed every bepry
from the field. {App. 861 % L {COMBS Sales Agreement, suprg) ¥

COMBS, of course, was not merely a lender, His business was the
markeiing of bomies {and othey producel  [App. K61 (COMBE Bales
Agrecment, supral, 911 {Dxh B {business canrd] 0 Conbs depo, suprat]

Akee APIGH the COMEBS were sware on g datly basis that Munoz’
workers were laboring inthe Bl Campo Beld coliivating aad harvesting berries
delivered o, and for, COMBS benefit. {App. 194, 920-921; App. 843-844;
App. 946-847, 8484514

This, agam, was the situation conturnpdated by the dratters of “suffer or
permit” i Wage Order No. 1 For the reasons discussed, supera, ot pages $4-

4%, ante {viz g viz AP, the supenior court erred in finding no frighle issues

Prlabwithstanding the all-encompassing language. the parties apparently
’ o) ; O : i‘ i -
treated the contract ag applying only to the fresh-market harvest, Munoz
dolivered the subsequent “cannery” berry harvest to Frozsun Poods, Ing, [ App.
HEEE }
iy ,z\
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of material a0t as to whethor the COMBS wore the omployers of Munoy
werkors (or Wage Trrposes.
{y  Dlupsr’ Workers Performed Work For Which They
Were Not Paid on Property From Which Casabs Hasd
the Exclusive Benefit of Thelr Work

Flamiifls and Isidve Munoz” oiber workers laborsd in the B Canpo
fiehd frorm at least February twough Iate Jupe, 2002 cultivating snd harvest-ing
freshqmarket strawbernics W an enterprise financially uaderwrition and
controtied by the COMBE. They rematn unpaid for work performed in tha
ficld, {App. TE7-188, 190, 195 App. 74774899 3,5, 8, App. 731-752 %% 18-
2 App, TI2TIRME A 5T App. TSI IS0 App, THIRTOL YR 37,
App. THWTOSYNTT- DX App, BO7-8089 3 5 8, App. 818139 1020 App.
G328 12 App. 839840 App. 9433440 App. TARO- 1481 4% 5.7; App. 1485-

| 1486 %% 4-10.§

Although Munoz ceased delivening fresh-market berres to COMBS
approvimately mid-May, Muonoz continued harvesting the EY Campo field,
thereafier delivering cannery berries to Frowsun Foods, Ine. Plaintfls and
certain other workers also harvested canpery berries and split thelr harvest time

4

after May 27 evenly among the El Campo, Zenon and Oceano fields, Their

ages for that work performed remain vopaid, Review of the records for g
sample of 65 Muonoz workers reveated a ol of unpaid wages remaining of
SHO5. 23681, of which 51K,263.46 was for work done prior io Mav 22, {App.
189, 927 App. 7SE-TR2 9 V7190 App. 77677798 1719 App. 794795 99
F6-190 App. B12-812 9 18-200 App. B22-827; App. 933, App. 1481.14%2

» p&

FHIO-11; App. 1464 15314

~3
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B. fach Hespondent Birectly or Indivectly Exercised Contynl Over the

YWages, Hoars or Wer km.,.,, { enditions of Munoe® Emplovees, and

Is Lishle As Their Emplover For Wages Under Wage Orider 14

Plamuifs also alleped that each respondent was thetr amplover be-cause
sach alsodvectly or indirectly exarcised controt over thedr (and other workers)
wages, ours, and or working conditions. Plannifs additionally alleged that
cach respondent was respanstble for oausing the vioktions that have aggnieved
them and other fm“?;evzr;s PApp. 20-21 99 20, 22 (Complaint, supra))

The present 2{F} “exercises conin!” language frst appeared in Wage
Orrder IR gpplicable o the manuficturing mdostry, ssued February §, 1947,
[App, 6359 240, ("PWE Beoords, saprad ]

i. The “Exevvises Contral” Test Is Facially Satisfied Through

Evidence Establishing (Drect or imﬁsua%’} Control of a
Sinvle Factor

subdivision 28} extablishes several separate disjunetive or alismative
factors by which, 1 addilion o the "suffer or permit™ test, one may be Hable
as an employer. The “control” may be of wages: # may be of howrs, or it may
be of working conditions. (Jd} Moreover, wader 2{F) | a person ts Hable if
Be divecty excreises controly the person s equally Hable if be indirectly
exercises control; he s still equally Bable if through an agers or gy other
perzon he exercises control. (d)

No Califorag court has sddressed the “exarises control” emplover

vy

defisttion®™ nor the modifying laguage, “dirsetly or indirectly or tough an

" Although the “exercises control” definition was at issue in Bevnolds,

supra, this Court concluded that the WO had not suiimum“ ‘pgmim:@ii*'
manifested intentto make it applicable (o corporate afficers agatnst the stong

presumption of corporate-agent tonvunity, and the Cowrt did ot reach the
{continged..}

?.'/'



agerd o any otherperson.”  However, i Borelln, supra, this Court examined
the anployvment relationship under Californmia’s Workers” Compensation Aot
which defines an independent comtracior as “apy person who renders service

for a speaified recompense for 2 specified resull, wder the corprad of his

principal as o the resuht of the work ondy and not as o the means by which

such result i accomplished” {(Labor Code, § 3352 This Court examined

S,

i labored
saisfied Califormia’s “principle tost of {the] [Workers Compensstion]
employment relationsbng . . . whether the person to whom the sorvics is
rendered has e night to control the manner and means of accumplishing the

resudt desired” (Borello, swpwe, 48 Cal3d, at 3500 wiing,

Unempdovment losuranoe Appeala Bd.

{1972 Cal 3d 943,948y This Uourt
concluded that the “oontrol test”™ should pot be applied “rigidly, and in
sedations”, but must include “consideration of the remedial statistory parposes.
(Borello, #d, 2t 350, 332-353)  The Court conchuded that, although Borello
did not supervise work in the Beld, did not senthe harvesters” hours, did not
direct when the harvesters should select and pick the respeciive sizes of the
cucwmbers, and did not have the authority to discharge ther, “all meaniugfid
sapects of the business relavionship” were controlled by the company. (§d,

346-349, of |, 256 (emphasis added).} The Cowt farther characierized this as

“all necesiary control over the harvest portion of s operations.™ (44, a1 3587

#¢ . continued)
substance of the language.



{emphasis o original)y”
These concepts are apphicable to, amd useful in, exomining
respornlents’ conduch,
2z, Plaintiffs Established Tviable Issucs of BMaterisl Faot
Suffickent o Preclude Sumpuary  Judpment For Each
Respondent on  the “Exercisss  Conirol”  Employer
Relationchip
{uy  The Trier of Fact Could Reasonably Conclade That
APIO Todivectly Exerciced Control Over Plaintiffy!
Wages and Heurs
The APHO-Munow cortract facially provided APIO with sofe control of
Munod barvest, and Munoz was obligated to pick fresh market berries and
deliver (0 APIO as long as APIO desired. APIO had no obligation to market
and sell Munez' bervios i AP determined in its sofe fodement that there wag
msufticient market demand for the crops and, at AP reguest. Musos had
to stop harvesting and packing the baries. APIO had the vight 1o reject any
berties delivered by Munoz which APIG, in s sole mdpment, determined to
be uasuitable for purchase, marketing sndl/or sale, either at e thme of delivery
fry Munor or which subsequently became ussuliable while in APIOY:
possesaion. AP could dispose of these crops without notice. [App. 1389

LB (Farmer Agreement, supra), App. 140- 14198 7, LA G ), App, 1479 13

Gy App, 8 15 0dy; of, App. 136% H{Crmp BExhibis, supray App. 133

W orders also reference the word ‘"ms;zmi i thetr definition of Phours
worked”. (Crder 14, 8 UalUode Heps, § 11140 p(zr 2, subud {83}, examined
z'z'z Montlion v. Res val Packing, supre see, i X ante) In Mm}}},gf};g this
Court determined that the time cmpim €8 8P ot on @tz;pif»»vr“ss,&;izsrge:? hus
rigkes to the work-sites was tine subjedt to tharr emplavers” control v }{iim the
meaning of the IWC howrs worked” definition, nmm‘zh\tfmdzxwﬁmzii} ders
were free to sleep, n“ad ot perform other personal activities on the {rsus,\ {4,
22 Cal 4th. af S86-38%




13488 1 B U 3 {Ooeano sublegse, supray, App. 181 B 1LBLC, § {Zenon
sublease, suprad App. 166 fist parageaph (Seowred Promissory Note, swpma;
govord, Appd 18K, 1900 gecord, App. 1047 Hne 12- 1048 line 8.

omversely, Munoz conlid not sell berries o any third pasty withowt the

express writien consent of APHOL. Such sales would be authorived anly if the

third party agreed tn writtng that the proceeds go to APIO o repay advanees
o Munor and other charges. Moreover, Munor was required B resume
deltvermg crops to APEH) apon notification that APIO was again "socepting”
bervies for marketing, LApp, 140-141 % 7 (Farmer Agrecnent, ).

AP, having sdvanced money 1o Munoz, had the right wpon dete-
msining that Munoz had Bailed to parfor any obligation under the agree-ment-
~nchuding harvesting bermes, or complving with Iabor law - to either {1 ente
the fiekds and mawmtain the businesss or (2} contract with thind parties to
perform the functions; or (33 pay Munow expensea. [App. M8 15 {1V

APIC retatand control of the Hields on which Munoz grew berries {or
APHD. Moveovor, APIO could declare Munor i detault of the subleases for
any fatlure m oomply with the Farmer Agreement. [App. 154-15699 3,8 19
(Ciceano sublesse, suprad; App. 161-164 9% 5, 8, 10 (Zepon sublease, sipra). ]

Muncz and bis supervisor Arturo Leon both testified that AP seni

field representatives o both the Oceano and the Zenon Helds on a duily basis

2 1a

ER NS

0 tell both hom and his workers how many boxes of strawbarrdes {o pick,
which fruit o pack andto discard, and how 1o pack the fout to ensure quality.
Tin Murphy, APHY s Viee President with responsibifities for geoeral

sapervision of strawberry production snd harvest, conceded that APIO s field



reproserdative, Juan Toche, told the Vgrewers” in the morning what {0 pack
informing the latter of the quantities of Sifforent tvpes or stvles of pack needasd
that day. {App 194, 920-921; App, 841, App. 940941, 946947, 948952,
App. 031 Morphy tostified that there was,

a fittle bt of pogotiation, but f“‘s--‘f’z'y'i:.'s@{i}f* has o work together,

becanse gzi%mmic,iv we have 1o Gl the orders that we have

business {or.

Evervhady can't just dex e they ro all going to pack the

sarre stvie of pack and we're stunk sell g them. | ..
PApp. HOU3 lmes 1318 aee, afso, App. 1048 lines 9-14

The partied conduct buttresses the mferonce that Munoz was not acting
independently in coptimung o harvest bornes for APIGL Paritcudarly
probative are APHYs own caleulations which showed that over the final fou
weeks of poak fresh-market harvest Munor was picking baries st g personad
foss: the market price was below his breake-even point. Motwithstanding the
below-break-even market price {for Munow), this state of affars apparently
hepefitted AP APLO bopt domarsding more berries, [App, 1003 lineg 6-15,
App. 102910330 App. 106K (APIQ "Estimated Provecds/Strawhernes”™ for
{aidro Munor, o, 4% ool from left Y Estinated Dollars Per Carton”, with 5% col,
from right “Esn Met Procesds Before Mote Repayment”, with “Hreak Bven
Poirt” i lower portion of sheeth, App. 1203 Hine 20 - - 1207 Line 24

The trier of fact could reasonably infer that APIO ¢ financial interest
bepefitied from continning to copvey frosh-market orders to Muonoes as long ag
ihe market price oxoped APEYS out-oftpocket costs for cooling and mar-
keting (and for advancing “Pick Pack” pavinents to retain Munoy” labor foree

twork--see discussion re “Pick Pack™ at sub-section (1), fufra), sinee any

O



amout over those coests could bo retained by AP 1o rolmburse #8 own
parlior advances o Muncz,  The mier of fact coulid equally ressonably
conclude that APIO was exercising all c@zzig‘(zi‘ necessary e ensure that i
cemitnued o benefit frem continued hurvest of the barrtes even though, as will
b shown in the following section, continuing thad harvest ensared that the
workers could not be pard for their abor,

{ndeed, Munoz believed he bad no option 1o seek alternative disposi-
tioss that might enable bim to continue 10 pay his harvest workers, And AP
would have contimusd to sccept Munos™ bemtes i the latter conld have
continued 1 deliver thom in adeguate condition. {App. 141 % B A {"Farmer
Agreement”, supray, App. 85, 1900 App. 840 App. 1049 Lo {1~ - 1050 line
16

P

{1y  APIYs Domision Over Munoy® Gepersd
Harvest Proceeds Amnunted o {ontrol {ver

His Workers” Wages
Pursumt 1o the Parmer Agreement, sigo, and Orop Bxlabit, swpra,
AP was obliged to pav the net procesds from berry sales o ity "growers” on
the thivd Friday tellowing the calendar week iy which berrtes were harvested,

v pots

However, so long as Munor' sceount with AP resvlied tn a negative balance,
.o, the charges owed AP from its earlier advances w Munos {either divect
or 1o vensdors on his bohall) exceaded credits from AP, Munos received no
cash paviment of pet proceeds. [App. 137 9% 13, 15 (Crop Exhibit, suprail;
App. 1004 Hoe 16~ 1OG7 bne i App, TG0, 1068 {APIO grower staterments

“Fstimated Proceeds/dirawberdies” Yor faidro Munos, see second colump from

right, captionsd, “Note/Grower Statement Balance™ ) App 1T9S-HI9T AP,



Cieneral Ledger for Isidro Munoz for flacal year 2000-hereatter, “(3/1.71]
Indeed, 1 the entirs 2000 season, APIC did not pay Munoez g single
cent of net procesds. Following deductions for the cooling, marketing and
handliog costs, all of Munor™ "net” proceads were oredited against his oul-
standing balance doe AP andior due otber verdors or suppliers 1o which

APIO dirscted pavinents from Monor” proceads. [App. 1006-1007 7, App.

SMunoz, of course, needed substantial funds during harvest, Once peak
harvestbegan about mid-April, Muno?” pavroll was directly tied w the volame
of berrtes delivered sinee he {and virtually sl strawberry producers) paid their
harvest workery pece rate wages, Mmooz workers received a nonvinal cash
plece rate of 5135 por cartene [App. PR T App. 7724 60 App. TH2 9 6

Spp. SO % 70 App. 1481 48 App. T4R5- 1486 49 8.9

AP s Tom Murpliy testified that, because of "growers™ probleoms with
cash flow during the barvest, APIO had boplomanied o system of partial
advance pavieents on cartons already delivered bl for which net proceeds had
not yot been ealoulated nor delivered o ihe “growers™, [App. 1008-1009,
162001 The scope of the “cash flow™ referenced by Murphy s lustrated by
University of Californin Cooperative Bxtension data for local felds,
strawherry production costs m the Ranta Maria Valley tvpisally approach
$21, 400 per acre. O this total, approximately 313200 {or 62% of toigl

production costs) represent field-harvest Iabor, [App. 267-369, 3767 {Note

Fhis document was introduced without objoction from any party as
Exhibnt ¥ 1o the Declaration of Terreace RO Connor, comnsed for COMBS

{eontimaed, )
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should be made that this study discusses provedures and cosis considered
“eypieal” for the area rather than reoommended or "hest practives” procedaes
and costs. {App. 3638, 36931 This field-harvest tabor expense i incurred
during the months of March trough July, distributed typically as follovs: 199
s March: 299% o Apnil; 3096 in May! 15%6 in Juse; and 79 i July. Aoy,
(i3] APIO had beon in the strawberry bosiness for olose 10 15 vears and
Murphy had been with APIC approxumately 21 vears, {App, 1299 2.3 The
tizr of fact could veasonably conclude that responsdent understond the cost
structure and financial needs of strawb 1Ty produciion.
AP calted s systern of partial advance payvments "Piek and Pack” oy

"Pick Pack”, and fixed the "Pick Pack” rate (per carton) m the annual Crop
Exhibit addendum 1o the Farmer Agreement. Pk Pack” payments wege
saed 3 days following the end of the week for which the advances were
credited, and the total of each advance was based upon the pumber of cartons
detivered smoe the precading "Piok Pack” paynent. "Pick Pack™ pavments
were then later deducted as a further charge sgainst the grower's net proceeds
or gocount for the vear. [App. 15369 4 (Crop BExbibit, i )b App. 1007-1009,
P20, 1022-10240 App. 1060, 106K (APIO grower sigiements “Estimated
Proceeds/ Strawberries” for Isidro Munoz-—-see 6% colunn from loft “Less
Betimated Prok/Pack™) App, 1H70- IR CAPIO " Plok Pack” calculntion, check

request and check to Isidro Munog), App. 11661168 (e App. 11521158

Cramel App, TIGAI35 (ramed; App. THZ-1HES Dwepre); App. 1102-1104

{ cuzziazzueei}



{enprary, App. T092-1094 (rame ]

"Prck Pack” payments for the 2000 season were condractuatly fised g
52,00 per carton. However, from mid-March 1o the week ending April 23,
AP mworpased the “Piok Pack”™ advances o 5238 per carton, Those
pavinents corresponded to the period doring which Munoz paid Bis harvest
workers hourly, o the mate of $5.75 {App. 13694 (Crop Hxhibil, ssgwe) of
Apm, TETR (AP “Pick Pack Advance Calonlation”week ended March 12}

App. 1168 (none, week amdod March 19% App, LI5S {wone, week ended

L8t

March 26% App. H3E (same, week onded Apnd 23 App. HA {same, week
ended Aprit 9y App. VIO (same, week caded Apnil 16} App. 1094 {sone,
weoek ended Apnd 23% App, T47- 7459 67 App, BO8 9 6.7, App. 14859 7

Following Aprtd 23, AP s YPick Pack” payments for the balance of

Munes” harvest dropped signuficantly below the contractually gaarandeed mte

of $2.00 per carton, On May 5, APHY dssoed g “Pick Pack” check of

$43,105.30 10 Munoz for 26,7 19 cartons of bernies delivered the week end-ing

Aprid 33, 20000 The average payment for that woek was ondy 3161 [App.
s 2- 1084 1 Had APHO hanored the $2.80 " Prek Pack” rate established by the
contrant, this cheek would have been for $53,438.00, or 310,332 70 more than
Muror actually roopived. On May 12, AP issued a "Piok Pack” check of
265,791 48 10 Munor for 43,374 cartons delivered the week ending May 7.
The average pavaent for that woek was only $1AY [App, 10711073 Had
AP honored the $2.00 “Fek Pack” rate, that check would have been for
$86,748.00, or 513,956,060 mwre than Munow acimally recetved.

APHY then sysperded “Pick Pack”™ checks for carons delivered by

&
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Munuse for the weeks ending Mayv 14 and May 21 Floally, on May 31 APIOD

-

“ssued bt did nor deliver 1o Munoze-s check for $77.622.50 covering
delivery of 5K.420 cartons for hhose weeks, That amount represented an
average “Pick Pack” payment for those two weeks of $1.33 per carion. {App.
FO22: App, 10621004 {ARID Pk Pack Advance Usloulationfweek {sic ]
ended May 8 through May 2111 Had AP bopored the $2.00 “Pick Pack”™
vate, that cheok would have been for $TE6,240.00, or 839,177,500 more than
Munes actually recepved,

AP logmeally and actually koew that Munoz continued delivary of
berries was being secomphished ondy through the continued employment of
WUrkers,

The cumulative deficiencies fom the contractual rate of the "Pick
Pack” checks delivered by APIO fllowing Aprtl 23 wag $69,4666 K0,

AP0 s wrndateral decismiens o pay cither more or 1oss than the contraciual rate
iHustrate the “oontrel” that 1 exercised over Munoz” receipts and alality 1o
maeet his payvroll, Indeed, the comulative difference bebween what Munoz
actually recetved afler April 23 for the 128,513 cardons deliversd and the
%2.50 UPick Pack” rate that APIO had been previously paving amountad to
$133,763 30,0 There s no evidence that APIO ever discussed those changes
1 the “Pick Pack” rate with Munos,

APIO through 1t own accounting, was aware of Muna Habilittes, and
that thew magniude during the 2000 season was tnoreasing even as Munos
was dolivermg berries 0 APIO for sale [App. 10131014 App. 11951196

P

{VCLT, sew three nght-hand columns [TDebit”"Oredit™ " Balance”, showing



mpsthiy balasces dug to AP oft §84,771 97%-Feb 1, 599,881 93-Mar, 1
157,667 36-Apwil 1, S163,634.65-May 1, $206,5482 49 June 1, $188.234 69-
Faby 131 It ds apparent that APED could oot have been unaware that its
continusd ponnitting of encowraging or demanding that MUNCGY continug (o
harvest would have the mevitable conseauenue that MUMNOY conld not pavihe
wirkers

Indeed, m March, barely at the beginning of the harvest, Munoz -
formed APHO that be was ranming out of cash, Murphy suthorized o $30, 00D
ashvance beyond e losn amonnts committed gt the beginning of the ssason,
[App. 1049 App. 1164-1165 (cheak) App. 1196 (0L, supra-—-March 24
grower advance appears in (/L entries for May)d

Moz told AP that he was not paving his emplovees and that he wag
unable to pay lus workers because APIO was withholding paviuenis. {App.
FO34-1025, 1037

Maoreover, ATHD con-tinued 1o withhold from Munoz the check ivaued
May 31 unti] Juoe 10 when that check™s proceeds wore sonverted st the
personat bank of APHY ¢ manager into individual cashier’s shecks pavable
some of the employess 1o whom Munoz owed wages, and debivered o the
Division of Labor Standards Eaforcenweni. [App. H38 {id)]

Bven assoming that Munoz ever Preceived™ this check on June 10, i
represented respective delays of 22 davs indelivery of the *Piok Fack” for the
week ending May 14, and 12 days i delivery of the "Piek Pack for the week
ending May 21, These delays occurred at a time when Munor” labor expenses

ware at their peak. and Munos” neest for cash was ertioal.
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The "Pick Pack” pavoents were 1101 the only proceeds generated by
Munoz” harvest that were withbeld by AJOD, Althoush APID pominally
charged 5145 per carton for cooling, Munoy was entitted {0 2 partial rebate of
S0.7¢ per carton at the end of the season. Munos™ cocler veluates for the 2004
fresh-market harvest tiotalod 311162330, Although Munoy” delivery of fregh-
market borres 10 APIO ended on May 21, APKD retained this cooler rebate
ungit July 28, when it apphied the entire amount ggainst Munoe” cutstanding
balance, [App. 136 % 8 (Crop Exhibit, supr, "Cooler Upeharge™, of . 4 10

“Cooler Rebates™ ) App. 1060 (AP "Estmated Proceeds/Birawberries” for
sidro Musow, see, right column “Rebate 707 see 4% through 6” colunns
from right nuargin for “Pinal Liqudation Date” of §7/28/00)

AP0 Bad been w the strawberry basiness tor close o 15 vears. APIG

had dose busineas with Munoz {or three yoars, [App. 1299 3 App, 139 initiud
13

5
X

~

texy {Farmer Agrecment, suprod, App. 153 matial sy (OGoeano sublease,
supray App. 1241 The tmer of fact could reasonably conchude that API(Y s
combination of “cocler upcharge” and “rebale” were g procedurs for
withhioliding or controlling net proceeds of the “grower” to ensure retrement
of s own advances in preference 1o wage pavients for the workers who
harvested the bernes that generated is revenues.  Indeed, APIOS practices
nat onby served to gapute knowlodge ansd an apportonity for control over s

growers, but support the taference that the practioes beaptitted i1 (Purtell v

Philadelnhia & Reading Coal & fron, suprg, 99 NE 899
APHY s general and pervasive control over Munoz” business and

finapcial afiairs exceeds by far the leved found by this Cowt in Borello io



amount w7 all meaningful aapects of the busioess velationsbip™ (4% Calb3d,
1358y Of course, the IWC amplover definition does pot requiive control over

the entive business relationalip, but only over wages o bowrs o working

conditions.  Here, too, the evidence overwhelmugly supporiod an inference
that APIO s comtrol over Munoz enabled the latler at ope point 1o owet i3
paveoll o that be could continug to suppdy the bories that vespondent
demmnled: and at a later point the same contrad sabolagod Munor™ ability (o
continug 10 pay bis omployees.  Boosuse the emplover relaticaship oxasts
when the control 1s “indirect or through an agent or thind party”, #exists here.
Nomoz was APIYs “durd party™

The mere fact that Munoz tssued the workery’ payments {when he
couldy does not peosaie an inferonce that APHD exercised control over
dishursenent of the tunds.  “{Als experionce and L | desisions | . indhicate,
sortrol over disbursement of funds may be oxercizsed by persons other thap

those who aoiatly write the checks)” {(Metropolitan Water Dist, v, Superior

Court, wuprn, 32 Daldthe ot 504 fa0 9 This Court &id not reach the legal
guestion of how much control was “enough”™ m Metwopolituy, {(58)
These interences do nod stand vnsupporied. Musor estified that sz a
“divect resolt of [APIO] not prving L [himd for the sirawbarmies L [ Munos]
had no funds o pay the . harvest workers tn. . Disd enpley”, and he was
unabde 1o pay them for several weeks of work., This testineony was pot mersly
post-litigation rauonalization. Munoz rgeatedly called AFIOYs  field
wpreseptative fuan Toche sduring harvest and complained that withont APIO g

payment, he could not pay hix harvest workers, Munor told respondent RUEZ,

.\M
X
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a1 late Aprt oy garly May that pavisentproblems with APEO wers leaving him
unable topay s workers, Larry Combe testified that he boew Munoz neaded
moey, and Consbs paid him from anticipaind procesds that he had not vet
received. Atsome poistin May, Munoz” supervizor, Srture Leon was telling
wiphers that Munor was unable topay them because APMO hud not reimbairsed
Munoz, [App. TERT50 9 140 App, 7747759 15, App, 792 9 13, App. $10
15 App. B4 App 5040 Appe 931
Fhus, APIO was o least indirectly responsible for causing the wage
norpavinent for Munoz” workers.
{2y APIO Exercised Contral Over Which eof
Muonee' Hxpenses and Accounts Pavables
{Including Wages) Were Paid
APIY controlied whether many of Munos” son-Tabor costs would be
patd in advance of unpand wages by virioe of B8 systam of “advancing” ex-
penzes and subsequent recovery of these charges from Munos™ market pro-
ceeds i advance of rermitting Munoe’ net procesds. Thus, APIO con-tradled
whether many of Munoz” other production expenses would be paid i advance
of s workers” wages.  Setting aside the “Piok Pack” pavments, AP at g
minom exercised control over repavinent of $193,000 of ex-penses
{3183.000 provided wnder the Crop Fxbibit, and $30.000 additicnally
advanced i Marchy [App. 1379 15 (Urop Exhibit, supra); App. 10497 O
this gmount, gt kast $30 900 the rent for the Goeano and Zenn fHelds--was
pavable directly 10 AP Ancther $112,100 was for produaction costs for the
Coeano fold, [App. 137915

The Ocean finhd was one parced of the 400-some-acre Phelan and

X
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Tavior ranch which bad a common or shared wrigation system. APIO wanied
to maintain contred of the rrization systens a3 i was responsibie o the owner,
Jolm Favior, for s mamtenance.  Either the owoer, Jobhn Tavior, or APIO
made decistons conserning repains or other expenditures on the system, and
then deoided who of the tenants, 1.9, sublessees should bear or share the costs,
fApp. 10131017

Yendors or suppliors io Munor would W AP0 who then entered these
expenses ay charges sgainst Muooy inthe W;ze:m% fedger, APIO then ensured
that it recovered these charges before any net procesds wer romitied o
Munoe, thas determining that i‘i.'zea.:ﬁe bills were poid abead of workers” wagses.
[App. 10061007, 10131004 App. HOS7-10SK "G/ {General Ledger]
2T

Activity Detat] Tool 0 Bal” [727/00see, 3% column from left captioned
X : I

Verd v} O, Bole v, Sunpson, supen, 784 F Supp., at 346-347, defendant

decided which accounts pavable would be satisfied and thus controlled
whether sufficient fands w meot payroll)

The trier of faet conld reasonably infor that APIOs financial control
over Munoz affected the bdter’s ability to meet pavroll, and that APID was
fully gware that tis Bnancial conirol and Munes’ perilous fnancial condition
atfected Munoz” ability toomeet his paveoll.  Through Munoz, APIO could
ensure that iabor was engaged to harvest the berries that ity core business
rehied upon winle simultancously “insulating” itself from thelr wage

shdigations wilil respondent had frst recovered all other costs of Hs enterprise,

Through Munoz, APIO could ensore that those operating-cost obligations

owed cormmercial vendors - whose business relationship was esseniiad each
Pl



vear - woukd slwavs be satistied tn advance of e wage oblipations o workers
- whese satistaction was relevant to obtaining 8 pew work foree the
following season.
(i The Trier of Fact Could Heasonably Conclude That
APHE Abse Dirvectly Controlled At Least Some of
Bluner’ Workers' Wages
Adfter Munaoz told APIY s hield reprosentative, Juan Toohe, that some
of his workers had filed wage clatms with the Labor Copuntssioner, ARIO
istructed Munow sometime prior 1o May 31 o provide # a Hst of unpaid
workers who barvested strawhernies delivered to APIO. However, ARIO todd
Munow to Bt the Hat 1o those Templovess e wanied 10 pay out of” the
outstanding “Fick Pack” pavnent of approcimately $77.000; Le., the wages
dus workers on the Hst could not exceod that amount.™ [App. 133426, App.
P70-176; App. 1035 fines 329, App. 1039 lines 21223, App. 1041 lines 146,
App, 104 e 24 - 1044 e 200 App, 1043 Hoe 18- 1044 Hine 9
O Jupe 6, Ualifornia Division of Labor Standards Enforcement DLETD
Burean of Field Enforcement (BOVE) Investigator Paul Rodriguse met with
AP s Viee Frosident Muorply who wold b that AP bad 6 573,000 check
prending o sideo Munoz, and confirmed that the Oceano ficld and the Zencn
field which Rodriguer bad visited earlior i the day were APHY's. Onthe
following day, Rodrigues received g phone message from Murphy to the effect
that the fatter would provide Rodrigues with a copy of Munoz’ payiol]

wformation the following day, thathe [Murphy ] was “holding the money™, angd

“This cuistanding paviment represented the wititheld “1fick Pack” amounts
due 5 days alter, vespectively, May T oand dMav 21 See pages 86-48, anie.
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thought that “we should try to pay all workers at one time.”” G following days,
Rodrigueyr was tnformed by his co-investigaor that Murphy was belping
plan g worker check disiribulion that was 1o ocour at the PBetteravia
Governgnent Center in Sants Maria on Saturday, June 16 iht-‘: tocation has not
been sugpested by DLSE [App 831-832, 8331

Meanwliile, Toche told Munoe that APIO “would write out cashier’s
checks o each worker unlividually”, and o time was set for Munos o ao-
company Toche and “"Tim™ o the Mid-State Bank in Guadalupe, California,
{App. 842 (Mopoz Dec,, supral.] On hune 10, Monez met Murphy and Toche
al APIOs oilice sod scoompaniad them o the Mid-Siate Bank in Guadalupe
which was ueither APHY s por Munoz” baok bul vy Tim Misphy s personal
Fank. At Mid-Btate, Munor endorsed the APIO chesk “over to the bank™; the
listofworkers” names and corresponding wages owed was given 1o the baok,
and Murphy informed the bank that dwe APIO check needed 10 be converted
it cashier’s checks comesponding o the names and amounts on the lst
PApp. O3B I029-1040.0 [App. 133426, App. 170-178; App. 1033 lines 349,
App. 1039 hines 21230 App. 1041 Bnes 126, App. 1041 Hne 24 - 1044 tine
23]

Raurphy took the 71 cashier™s checks plus a st containing 71 sames
and amaunts {0 be paid o the Betteravig Government Center and delivered
them o DS E BOFE vvestgator Paut Rodeiguez. The Hat supplied by
Murphy o Bodriguez on June 10 showed onpaid wages for 71 workers of
$T7 34K, of which 8§67, 21683 was for work performed prior 1o May 2

Rodrigues recognized some of the names on the lst given bim by Murphy as

<
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some of the clapnants who had filed with LS {App, 196 App 833, 833
834 % 16 836-837; App. 8431 Comparison of the lists of uopatd omployecs
given by Munoz to Murphy, and gives by Murphy i Rodriguez, shows that
they are distinot docoments--the amounss owed for two pavoll peneds are

o
7
i

wammposad, Lapp. 171174 u‘ L App B36-837
During the distribution, many of the workers who recetved checks old
Radriguez that they were owed more wages than covered by the checks; many
cther persons came to the site slso claiming unpaid wages from Munoz, whose
mmes were not on the Hat provided by Muorphy {and for whom there were no
checks). Rodrigued” review of DDLSE files confirmed that 78 wage ¢latms had
heen fed agatnyt Munoz prior 1o June 3, aml 83 addisional wage claims were
fited against bins after June 10, [App. 834, 835 ]
it shoukd be noted that approximaioly SO of Munoz” harvest workers did
not file wage claims with the Labor Commissioner, but conttnued o pick
bernes for Munoz, These workers” names also were not on Jose Popoog’s
Rerrang’s st of May 27, [App, 8431
The trier of {act could reasonably conclude that APIO exercised duect
control over payroll bere, determining which of Muno workers were paid,
and the exienst of those payments,
{¢3  The Frier of Facor Could Bessonably Conclude That
the COMBS Hespondents Exercised Coantrol Over
Muner” Workers' Wages, Hours asnd Weorking
Conditions
{1y COMBS Exercieed Control Odver Mupor’
Harvest Adtivities and Thuas Had At Leaxt

fndirect Control Over Muapos® Workerd
Wages and Working Conditions

L
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The contract between COMBS and Munoz roguired the latter 1o deliver

all fresh-market berres from the B Campo feld 1o COMBE wntd] Musos™ loan

from the former was repaid. 1t did b permit Munoz o deliver berries

efsewhere, even i the event that other dealers might have offered higher

prices that theoretically would enable Munoy i mwmzwds%y ropay the loan.

fApp. 182,93 App. 843 App. 861 % 1 {COMBS Bales Agresment, supra)
App. 9531

COMBR agent BULY came ona daily basis botweon ot feast Aprid and
May o jell Munog” crew how much fruit fo pick, which fruit o pack or
diseard, and to ensare o quality pack. [App. 843-844; App, 861 {COMBS Sales
Agreement, supra. 1 App, B33-937, 958.961 ]

COMBS koew that market conditions were “real bad”, and was aware
that Munox peeded mwoney.  In late May, COMBS advanced Munoz an
adshitinnal 530,000 against anticipared proceeds. {App. 904, 910,

{2y The COMBS Hespondents Exercised DHrect
Contrel Over Munor’ Workers™ Hours
Following bMay 27, 2080

On Friday, May 27, Munor” crews harvesting in the B Campo fisld
watked out of the field In protest over non-payment of wages, and provided
their names and infonmation concerning unpaid amounts to & “community
srgamzer who came fo the field 1o assist them In preparing wage clabns,
Munoz™ foraman’s attempt to got the workers {o return was meffectusl, {App.
TRO-TRL App. TTETT5 App. 79279, App. BI0-B1L]

Rilfd--whom the workers recogmived as the represeatative who

checked the berry harvest datlve-arrived during the wall-out and told the

S



workers that they shoold refurn 1o work o help Munoz and that Ae [RULZS
graranieed they would be paid as he was delivering checks 10 Muanos from his
boss, When workers oopressed concern that avadable funds would be
insutficient to pay evervone, BULY firther wid them not to worry as he would
deliver even larger amounts of money the following week and even more the
sibseguent week, Thereupon, nunerous workers oressad off thetr names and
information o the “organizer’s” Ba and rotgned o work the following
Mosnday, bazed upon their bediof in BULY representations, {App. 781751
App. 775776, App. TIRTO4; App. 8TE-812; App. 1431 ¥ 8-9; App. 14569
12-13.1

Strawherry harvest workers customartly work by omt confract,
Plaintiffs and othey workers testified that not ondy had thely tomedintely-prior
amployment agreements with Munoy been oral, but that all of thetr agrivuliural
emplovient experiensy m e surrounding Samta Marin Vallow--mchuding
agreements  conooming wage pavinends--had boon solely threugh oral
contracts,  hese ompdovment agreements always take place at the finld
locations, [App. 74744 App. 772 %40 App. 790 App. 8079 4.

The trier of fact could reasonably conclude that COMBS otfersd om-
ployiment through s agort RULA, Offers of anplovinent i accord with
custemary hiring practices must consttutie control over bours of emplovaent,

{1y The Trier of Fact Conld Heasonably Concluds That
RUEL Exercised Contrel Over Munog® Werkers'

Wages, Hours and Working Conditions
Appetants identified RUEY as a defendant and plead that be conducied

buginess 1o san Las Obdspo Coonty, Plaintifts farther plead thot BULZ sl



tines” was an agest andlor employvee of COMBS. However, plainiifs did not
plead that RULZ was at ff times an agent of COMBE, and plead all claims
wder Wage Order Babibity sgainst bim individually, {App. 1999 7-9; App.
21239 2435 1

Appetanis have demonstrated trisble issnes of fact that BULY dunng
sy weoks appeared in the Bl Campo field every harvest day to give in-
struciions concering the sirpwherry harvest fo Munoz, Bis supervisors and
divecily wo his workers, and that op May 27, RULZ promised to Munoe” former
workers that they would bo paid if they rotarned to work. for Mumor pertormed
the at all tunes relovant o s appeal RULS was an agent andfor ompdoyee of
COMBS, Plaintiffs have futher demonstrated triable lssues of fact that at
smes during these aotivities, RULY was functioning as an agent or emploves
of COMEBS,

Nevertheless, the record imcludes evidence which, i craadited by the
triey of fact, would support a finding that RULY did not beconw COMBY
agent adVor employee ol June -afior tw above-desonbed antivities, [App.
43101 21 App. 970 Conseguently, the record presents a tiabde tasue
of fact that RUEZ undertook some or all of these activities while not the
ontensible or actual agent of COMBS and, consequently, bears mmdividual
Hability as an emplover under the Wage Grder detinitions,

The tower courts’ rudings on semmary fudgment insofar as they
thscussed COMBE and RUEY addressed only sehether COMBS was hable for
statutory viclations and whether COMBS agreed © pay the workers” wages,

The ruimgs did not oxpliatdy address whether RULYS was an araplover but 1t

Uy
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appears that the Ioveer cowd assumed or conchided that RUTE was COMBR’
agent. PApp. 1530505000 In so doing. the court impenmissibly resolved
copflicts of fact, and 115 judgment for BULZ on alf olains was srror,
3 The Court of Appeal Erved In Conclading That the YW
“Exercices Contrel” Definition Adopis the Federal Multi-
Facter, Balancing “Foonowmie Reality * Test
The Court of Appeal applind the multi-factor, balancing Yeconormic
eality” test o appellants’ clatm that vespondents were their emplovers under
the PWO "exercises control” definition. (Slip Opiision, pp. 427 The lower
court concluded that © Apto dild not contrad the number of workers, the hiving
or fuing of specitic indwviduals or the selection of the crews™ and thevefore
“lacked sutficient conwol over the workforce i be classified a5 a joint
eoplayer,” relving upon a single foderal appetiate decision i the 11" Cirenit,

{Admable v, Long and Scott Farms (11 Cir, 19945 20 F 34 434

The court of appeals orved in at I2ast four respectss (1) the Anmable
anadyais was predicated upon the pradd-factor balancing tost developed uuder
the federal “suffer or peront” docirine the issue here arises notunder the YW
“sufter or permit” defintiion but under the sdfermative, “exercises control”
definition-the lovwer court thus essentially relegated this alternative definition
to meaningloss surplusage: (23 The court of appeal concluded that Apio was
not appellants” cmplover becanse the company dist not control the aumber of
workers, e iving or firing of specific individuals, or the selection of crews,
The IW “exercises control” definition explicitly includes control over wages

of hovrs, o working conditions - - none of which was mcladed in the count of

appeat sanalysts, bven sssuming, arguendo. that the Anmable Bcwrs used by

L
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ihe cowrt of appeat could be characterized a3 “working conditions™, the lower
eowrt completely gnored 2{8Ys plam language that the omplover fest is
satiafied through control of other alternatives, sludng wages o fowrs, and
furthor agoored appedlanty” evidence of f the multinde of other factors
consiituting working condittions over which Apio did exercise control, In
redefining “esercises control”, the court of appeal substitnted other words for
the express langnage contatned 1 the definttion which amounted w Improper
judicial legislation. {(Monllion, sy, 22 Usldth, at 385 (3 oven as g muldg-
factor, balanctng case, Almable’ s analysis s contrary 1o that undertaken by
every other foderal ctronit, and has not been followed 1n subsequont decisions

4

in s own circudt. (CF, Aplegor v, 10 & S Famms (119 Clr, 1996) 88 F.3d

G250y 1t has been spocifically rejected by the Minth Clrowitin Torres-Lopez v,

Mlay (19977 11T P34 633, ar 641,
The court of appeat did not address the exernises control definition with
respect 1o the COMBS defondants or defendant RUEZS

The lower cowt s reasoning thus vielates the principle that conatruction

begins with the actual benguage (of], Halleets Lumbery Lacky Stones, suprad,

and this cowrt’s instruction that, absoy 454};7;&/i_fzci':_';;g evidence of the IW(s
usent 1 adopt g foderal standard, federat law shoold not be .i':.?.;;}s};_-z‘efi, to the
WS orders. (Mordilion, s “aldih, at 5923

Heyomd the plain language of digiunction, however, no courd has
addressed what is meant by “control” as each is used in subdivision 2(5),
In Borello, supra. this Court examined the soplovment relationship under

Cabforma’s Workers” Compensation ¢t which defines an indepondent



copiractor as “any person who renders service for a spectfied recompenss {or
a specitied rosull, under the control of bis principal as to the resuli of the work
only and a0t a5 1 the means by which such result i sccomplished” (Labor
Cosde, § 3353 This Courr oxamsingd whether the ciroumstances under which
Usharefarmers” labored satisfied Cdifornin’s “principle test of {ihel
erppiovment relationship | O whether the person to whom the service is

renddered has the right to contrel the mapner and mesns of sceomplishing the

supra, 45 Calld, ab 350, oiving, Ticbap v,

Unemployoent lnswrance Appeals B (1970 2 Cal 3d 943, 948 This Coun

concluded that the “control reat”™ should not be applied “rigidly, and in
isclation”, but must tnclade “consideration of the remedial statuiory purposes,
{Borelln, 44, ot 350, 3323531 The Court concluded that, although the
principal did notsupervise work in i:%}»::}iieiqi, didd noy set the barvesters” hours,
did not direot when the harvesters shonld select and piok the respective sizes
of the cucumbers, and did not have the anthority i discharge them, “all

mesningiul aspects of the bosiness relationship™ were contrlled by the

principal, (fd, at 346349, of ) 336 The Cowrt further characterized this as

s, 38T

all wevessary control over the harvest portion of #s operstions.” {44, at
{ernphasis in origtoall)

W orders alsoreforence the word “contrel™ in another context. Drder
F defines “howrs worked™ as “the Hme during which an employee is subjsot
o the cored of an emplover, and inchudes all the thne the emplovee s

sigfered or peymitted to work, {8 Cal Code Regs, § 1140 par. 2, subd (G

This deliration apparently appeared for the first thme during the 1947 re-



wsuance of the orders as the %{ serigs, The Oourt
Here the issug is whether respondenis “directy o indirectly or through
cany other person L . exerise] ] contrel over the wagses {or] hows or
working conditions of any persen.” {(OUrder 14, supra, para. 2, subd. {Fi in
appdving the word “contral™ as used o the WO arders, this Couwrt’s approach
i Borello to analyze whether the exercize was "meantngfid” or all thet was
“necessary” provides 2 nseful and reasonable anadysis. This application,
althougl compelled by, finds s parallel 1y federal courte” analyus of conirol
i applving Section 3d) of the Falr Labor SMandards Act, (29 USRS, § 201,
203, subd. 3.3
The “right o contrnd” dooy pot roguire continuons
monitorug of employees. fnstend, control may be reatricted, or

exgreised only cocasionally . . since such Hmitaiion on contral
“de not diminish the significance of #s exastencs.”

{Donovan v, Jantiorial Servs.. Jne, (5% Ciy, 1982 672 F24 328, Q%i §

Ancther federal coud, refernng to the principal’s visits to the jobs sttes
only once or twice a month, concluded that, “{aln emplover does oo peed 1o
ook over his workers” shoultders every day i opder o exeraise copirol”,

(Dronovan v Supenor Sace, Ing, (24 Gir, 1988 840 F 24 10584, 1066

Dsomnmion over financial affais of the nomunal coplover, Munoy, such
as unilateral decisions g8 to when and under combitions hig share of market
proceeds would be distnbaiod, or as to discontinuance of the contractusliy-
provided “Pck Pack” advance paviments 1o cover Iabor cosis s sufficient to

constituie exersise of control.



ARGUMENT 11
APPELLANTS WERE THIRD-PARTY BENEFICIARIES

OF THE APHO-MUNOYS CONTRAUT, AND
HAVE STANDING T SUE FOR APIO s BREACH

The APIO-Manoz “Fatner Agreament” expressly obliged Munow (0
comphy with Califorsia’s wage laws, and also dofined APICY s obligations 1o
retpbuse Munoz from the market proeesds generated by sale of the
strawberties, JCPTATIONS]  APIO breached s pavment obligations onder

the “Agreement”, directly, and knowingly, camsing Munor to defaadt i his

>

contractual obdigatton 1o pay the workers” wages. Appellanis assert that they

are the third party benelicianies of the wage payment provision, and that they

have standing 10 sue APIO for s breach. [App. 2324 99 40-45 {Complaint,

Appettante alleged that the APIG-Munoy “Agreansnt’” inchuded
specitic promises spectiving how AP0 would pay Mooz 4, §471, and that
bothy APIC ansd Mupor

kasew that 1o fulfil the contraot MIUNCGYE had 4o hive and retain
workers, speci Beally plaint{Ts sad other membeors of the gensral
pubdic, willing g‘»u%nzi 1 direct labor in the stavberries: and
that eyaplovinent of such workers would res mia in the legal and
statutory Babibity for the contract and/or mintmum wages due
those workers) and that MUNOY would be unable to pay the
workers withont divect and timely payments from APIG, INC,
and infended that part of the money received from the pavients
msade by AN INC, to MUNOZ would be ssed to pay the wage

habahi y awed to the plainti s and other members of the general
pablic,

(22, at 43

A The Contractual Wage-Payment ?rmm(;sz Was for the Benefit of
Appellants and Other Workers

A Re



APIYs and Munoe” “Farmer Agrecment”™, suprue, facially acknows
ledged that Munoz would hive employees o cultivate, harvest and deliver the
berrigs o APIGL {App. 1385-139 % 2 {sll persons performgng work in
conpection with Munox services shall be Munos emplovees, contracions ar

agents) App. 139972{

2 --Munos shall be solely responsible Yor preparing and
making payroll vecords, preparing and issuing payveheoks, paying payroll taxes,
providing workees' compersation bsurancel

Az part of the Agreement, Munoz promised o comply with all state

fabor taws, [App. 1489 1400 (id 1] As bas been desoribed al pages 83940,
ante. APHY s obhgations o pay Munow net proceeds from benry sales, to
advanoe “Paek Pack” payvraents, and o partially rebate cooling charges were
alsor spelied out o the Farmer Agropment and incorporated snmal “Crop
Echibitg”™. Apd also bas been described, APIO was aware that it “growers”
mohading Munor suftered cash-flow problems s g consequence of the nearly
Swweek delay in distribmtion of market proceeds and had created e “Pick
Pack” advance payments procedure to alleviate growers” payroll problems
{pages B4-88, ante was fully apprized of Munoz” labor costs through its own
st-gomg analysis of grower costs {pages §1-82, 87, amie) and was repeatediy
informed by Muncs that be was unable to pay his workers bosause of APHY g
withiiolding pavmenss. (Page 90, ante)

i By Incerperating Califorsia’s Remedial Laws Setting Wage
Levels the Provision Made Workers including ipmiimm
the Intunded Beneficiaries

Musor” promise to comply with all state labor laws obviously ncluded

the muntmum (and other) wage laws, [App. 1489 14D G4 )] The contral



prpoge of California’s remedial statutes selting wage lpvels is {o protect and

benefit emplovees. (The Union v, O & L3 Fire Sprinklers {20073 12

CabApp.Adth 765 Employees are thos the infended beneficianies of those

PN

remedial statetes, U4 Tippet vy, Toncl (19953 37 Ual Appdth 1517, 15333
Comsequently, the emplovees are as a matier of law third-party beneficanes
of agreements botween their employver and the contracting panciple w follow
those aws even though the emplover is under a pro-existing statutory saty o
obey that faw., The emplovees may maintun privale suits o turdparty
hepeficiaries i event the sgreements are Yreached. (Tigpet, #4)

APIYs gssertion that itrecetved no constderation for Munoz” promise
inasrnuch as the latter was under a prior existing duty 1o comply with the
sintutes, is onavaiing, Here, as m The Uniop, vipre, amd Tippel, supra,
Munoz "prioy existing doty” 1 pay lawlal wages was not owed 1o APIO, byt
was o statuiory duty o the workers, Mano? promise i the Farmer Agreement
aidded a new, coniraciial duty runming from Munoz to APIO for which APHD
yeceived, as benedit, the new right to enffoe that duty Gocheding the rights
arsing from s detenmination that Munox had fatted o perforn obligations
ander the contract), [App 148 % 140 of, App. 1381299 2.

Bevond the principlesset forth in The Uinton, g, and Trippet mipra,
AP s asseriion that no consideration exisied for Munoy promise {to lawinlly
pay his workerst i forther wnsound inasmach as it unphies that every
dividual promise ina contract must be sapported by now and diffeorent

corsideration. The geoneral rde 5 to e contrary: one proguse s g condract

“may he conssderation for several counter pramizes™] unless othor-wise

103



exphicitly identifted, all promises or performances on ope side are
mudiscriminately made consideration for all promises or performances on the

other. {Martin v, World Savings (2001192 Cal Appodih 803, BO9. This rule ds

s extepsion of California law that o written mstrument IS presumptive
evidence of a ponsideration. {Uivid Code, § 16140
2. The Provision Alse Made Workers Including Appellants
Third-Party Beneficiaries Undey iaaaﬁstagswx.% Contract
Principles
The parties contractuslly orested o duty i Munos o tinely and
adequately pay wages due his workers, The prommise in the Farmer Agroomaent

fot7s7

created a separate contractual duty in Mupoz, {1 CAL LAW, supra, § 560, .
39U fnat text])
A thurd party gealifies as 8 beseficiary wnder 2 contract where the

contracting parties must have intended 1o bepefii the third party and the infent

appears on the tenmg of the contract, {Civit Uode, § 1539 Tohmson v, Superior

Conrt (2000 80 Cal dpp.ddy 1050, 1064 The term “expresshy™ in Civil
{ode Section ] 359 excludes onby persons who are “incidentally™ or “remotely”

benelitted by the contract, (Radser Engineers, Inco v, Grinnedl Fire Protection

Systems o, (19851 173 Cal App 2 1050, 1055 Whether a third party is an
intended beneficiary under a contract involves construc-tion of the contracting
parties” intent, gleaned from reading the contract as 1 whole in light of the

circumstances ander which it was entered. (lolumon, supra, 80 Cal App 4th,

gt 1064 Nevarkover v, Fredericks {19993 74 Ul App.dth 337, 344
Une may be a thivd party beneficiary of an agreament 1o pay money

although the contract calls Tor payinent to saother; fe., performance under the

$ L
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copiract need not be rendered directly w the beneficiary, {1 Wikin.
SUMMARY OF CALIPORMIA LAW (8% ad. 1987y {hereafter, ™1 CAL.

LAY “Contracts™ § 636, po $93 [main woll, offing, Amba v, Bark of

Aunerion {19633 223 Cab App2d 199} The third party need not be idenifisd
by name; 1 sufficient i the thard party bedongs 10 a class of persons Ry
whose benefit the contract was made, {Jobnson, iy Moreover 318 no
necesaary that the contract be exclustvely for the benefit of e thivd party: she

need not be the sole bepeficiary, {§d)

fn Marina Teosnts Assn, v, BDeauville Marpa Doy, U, (1986} 181

¥

falapp.3d 122, Los Angeles Courty leased public land to defendant
developer for construction of apartmenis. The lease provided that rants to be
sharged tenants “shall be far and yeasonable”™ and subject to approval by the
connty’s director. Although the divecior did approve venis charged during a 4-
yiar pesiesd, plamiff renants brought an sction, as third party benefictaries,
alleging that the rents were exeessive. Upon appeal from the trial cowrt's
sustainng of a demnrrer, the cowrt of appeals exantaod the lease and although
froding that the lease expressed intent o bepefit the goneral public and the
developer, i also contained ambigutties and could be mierpreted to make the
tepants mvended boneficiarios mnes the tenants would obvicusly be the
beneticianies of the restrintion on rents. (44, 181 Cal App3d, at 130, 131,
1323

Thus, whether APHD may bave benefitted in some way from Munas’

comnplianee with s promise 1o pay wages does not control. As was true of the

tenants m Marina Tenauts, suprg, here, also, the appeliants and other warkers

i. 2
<
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would obwicusly benefit from Munoz® complionce with his contrastoal
obdigation 1o pay all wages dus.

Simitarty, in Schedl v, Schondi (1954 126 Cal App 24 279, veterans

who purchased bomes from a boilding contractor were beld 1o be benefich-
aries of an agreement between the building contractor and the governmend
reguiring the fonmer to construet the houses o conformity with plans and
specifications be bad submitted  the government. {(Schell, id., at 290
{alitornia coawrts examie the contract as a whole in bght of the
cirowmstances under which i was enterad to determine whether a thivd party
is an wrtended beneficiary, Substantial evidenes supports an inforence that

Munoz, the promisor, wndorsiood that APIO intended (o protoct the workers,

v.e,, 1o benehi the thivd parties, (Lugas v, Hanon (1961 36 Cal2d 383, 591

Shephard v Mides & Sons (1970 10 CalApp3d 7. 18Y 0 The various

comtractiunal pwovisions, e.g, compliance with all state abor iaws, the
obligaiions to prepare pavroll records and provide workess™ compensation
mwurance, wore all provisions presented fo Munoz by APHD) i it form
“Farmer Agreements”. Munoz clearly understood that APHY 5 “Piok Fack™
advances, also provided in the company’s form "Crop Exhibit”, was intended
to ermure ability to meet orapdovee pavroll

The court of appeal convluded that the contract was not intended fo
benefit the workers, relying on parole evidence in the nature of o conchusory
aszertion by company Viee President Ty Murphy that “{APFICH did not make
the Farmer Agreement o expressly bonefit any eoployves of { Muancz]™ {App.

1324 22 Murphy's assertion was offered with no foundation concerning his
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vode i dratting, negotiating or expouting the Agreement with Munoz-the
Agrecment Hsel! manifests that Murphy did not execute i {App, 151
Murphy's declaration s contradicied by substantial evidence, not only i the
form of other provigions within the Agreement, Int i Murphy's own actions
on behal! of ARWS,

APIO olearly knew that the coplovment of workers generates
obligations o comply with applicable regulatory mandates adopted for the
protection and benelit of workers, [App. 133 % 2 CFarmer Agreement”,

mgpeg--dunnz “shall be solely responsible for preparing and making payroll
records, pre-partng and issuing pavehecks, payving paveoll taxes, providing
workers' compensation insurance”™ ) App. 1489 1D Gd-Munos promised
e comply with all state Iabor lawal] AP obviousty expected that part of its
pavinents o Munez would be used 1 pay the wage labiltties owed 1o the
plamtidls and other members of the general poblic. [App. 13942 () ]

Bevond the provisions already desorthed, one I8 particularly relevant
As part of a reciprocal agreement, APIO agreed o,

tndemnity defend and hold {Munox] free sad harmless from

any from any liability aris ii;;? froms sny allegation, complaint,

action o proceeding, whether civil or administrative, concer i

. the omple symu% 33 A {ﬁw(sgiuxa ., ineloding bat pot

Hmited to matters per muzzrgg 0. . . WaRes,
whether or not either or both APIO or Munoz contended that the laws were
mapplicable to them. [App. 149 916 (d)] APIO s obligation under this
provision would clzasiy have the effecl ofbeuefitting the workers who sued a largely
jndgment-pront Munoz, The court of appeal ignored the obligation byposed on

APICY by thus provision, and looking only at the reciprocal provision that



oblizged Munor o hold APID froe and harmdess, concluded merely that »
“reasopable mference” was that APHD intended dwough the complisnce
provision to protect dself from Btgation. (NUp Opta, po 11D

{a}  APHY s Conduct May Be Considered In Interpreting
the Contract’s Intent

APIC ook spectad concern for the bene it of {some ofy Munas” workers
that it probably does not for other service-providing confraciors,  When
Murphy, APHY s chiel operating officer, learned that Munoe” workers had

filed wage clatimg, be promptly undertook an elaborate cowrse of action ©
enstre that those of Munaz” workers who bhad barvested AP s flelds would
roopive 10U %% of the outstanding “Pick Pack™ pavients due Munos, {See
pages M-85, ae

8. Plaintifls Demonstraded a Trialde Issue of Fact That APIO

Breached s ontract With Munez Divectly Causing Munoe”

Enability 1o Comply With Wage Obligations

The facts discussed o pages 8392, pare, vaise ample inferennes that
AP disd indeed Dreach its contractunl relattonshup with Munoz, Moreover,
AP was aware of the offect of s position upon Munoz, and upon Munos'
workers, AP Viee Prestdent Murphy understond that 1 was "possible” that
Munoy inabality 10 pay workers wasg the result of APICYs swithhobding funds,
PApp. 10371 APIO of course also know that Mumoz was operaiing af a loss
with every varion of berries that be delivered to APIO. [App. 1003 fines 6-15,
HIZG-1033, App. 106K {APIO “Estimated Procecds/Sirawberres” for Lsidre
Munoz, supra).] AMO, bowever, was gonerating a positive cash flow from the
sate of Muno?' bernes. The mforence 18 inescapeable that during the 2000
strawberry season, AP made o dociddon o rovover a8 much of s sarlier

18
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ipvestiment in the orop being harvestod by Munes. regandloss of the ultimare
cost to Munor of the harvest workers,

The contract facially recognized that Mune emploviment of workers
would result i Babslity for the contractual andfor manbmmy wages dae the
workers, [Apn, 1399 2 {Farmer Agreement”, sugre--Munoz shall be solely
resporsibic for preparing and making payrolt records, preparing and issuing
pavehecks, paying payrol] taxes, providing workers' compensation insur-ance);
App. MR 14D (W ~Munoz promisad 1o comply with all state Tabor laws)
App. 149 % 16 {id - APIO and Mupor sgreed to indemmty, defend and hold
cach other free and harmless Dom any Habibity arnsing from any allegation,
complatat, action o1 procesding, whether civil or adouinistrative, concerning
emplovment of workers, moloding but not limtted to matters pettaining o
wages, whether or not either or both AP or Munoz contended that the laws
wore applicable o thea |

CONULUSION

This case involves fundamental fssnes that arise moa Bavaliar contest -
- one this Court has grappled with in wany cases - - how 1o protect the rights
of Cabfomia's most vadnerable workers, the farm o workers who cultivate and

harvest our crops. This Court has repeatedly intervened for that parpose.

A s true for tens - - i not handreds ~ - of thousands of California’s

farmaworkers, the appeliants’ inmediate emplover, Baidre Manow, did notown,
conptrol o market the crop upon which s workers were laboring, Like

virtually all anch arassgomenis the agreements between Munor and

responsdents reciied that Munoz was an independent contracior.

et
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Thix case presents indeed the dilemma that Oslifornis’s reforme
sotivated Legislature and immovative Industrigl Welllwe Conpndssion intended
o pesolve in the ploncering work underteken early i the Twentioth Cenbiny,
and maintained steadiusily,

Cabifornia’s pobioy s 1o vigorowsly enforce manimom labor stuwdards
n order o ensore tat emplovees are pot regquired or permitted 1o work wmder
substandard, onlawful comditions, {Labor Code, § 905 Wage and hour laws
are to be given bbaal effoct 1o promote the goneral obijoct sought o be
aveompiished. The goals of allowing cmpleyoes to effostively enforce thetr
rights to g fair wage slso call for construction of Section 94 i harmony with
the WS promudgations 1o cosure that omplovees can recover unpaid wages,

Accordingly, appeifants respectiully request this Comt (o wverse the
court of appeals” affivmance of dismissals az the Pist, Second and Sixth as
well as the gt and Nimth CUanses insofar a3 the Iatter two are predicated

upon e reistated causes,

DATED: January 17, 2006 Respecttully subuoritted
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stapping charges mropaid, and placing these cartons in the de epassit boy maiutained by Federal
Express belore $:00 pmy, the svheduled plokeup timen

Fifie F. Anastassion, Fag. {Atdorrys for Reapondent AP, MO
Anastaesion & Associsies
242 Capiiol ‘Sirwi

Ralinag, CA 932

Terrence B, O Connor, Bag {Atlorneys for Baspondonts COREY M. COMBES,
Koland, Hamerly, Bticane & Hosa LARRY D COMEBS, COMBR DISTRIBUTION
A Profossionad Corporation {0 and JUTAN R

333 Salings Strost
Sabinas, UA 93BG1.2510

Pam alon readily favmtiar with California Rural Legal Asaistance, fnc's practice of collection unid
provessing of documents for matling with the United States Postal Service, being that fisst-class
maid will be deposited in the ordinary course of hzzxmﬂv with the UN. Postal Service on the
same day with posiage thereon fully prepaid ot San Francisco, Californda. 1 am aware that on
suotion of the party surved, service is presumed ipvalid 3 postal cancetlation date or postage
mizter date is more than one day sfler date of deposit for mailing in this declaratinn,

O Javmary 17, 2006, § served the aitached APPELLAKTR OPENING BRIEF O THE
MERTES by first-olass mail upon the interestod persons by placing true copies thereof in sealed
envelopes addressed s follows:

Clerk, Court of Appeal of Slate of California {4 copies}
Becond A,ysmiim Distriet, Division Six

200 . Santg Clag Street

Yentura, CA 939001

Siesics
l,j,/?/,,,;(,.‘,//
‘s Fiidd
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Hamn, B Jeffroy Burke, b
h;;“sf"rim Conrt for Son Luis Obispoe Cowty

1039 Palm Strest, Room 383

Wan Lags €..3:};.:s;,m, {4 23408

The District Attormey of San Luis Oblspo County
Consumner Law Section

County Governmeoent Center, Room 454

Nan Luts Osapo, U4 93408

ndoe

Hone Bl Lockyer, Attorney Genorad of California
Copsuner Law Section
Ronabd Reassn Butlding
3 S %pm g Strogt

§.438 A O

veid pang

ww}.w\

A B

Julia Montgomery

Cabfords Rurad Legal Assistsnre Foundation, tnc,

220 UK Gireet, 7 Floor
Raoramentc, UA 93816

Mark Talwnantes
Jonntler Bedsch
T filte

alamanten’Villomay/Carrerg, LLF

<

TAANEY Yo oyt g ] bade B4
P854 Bi;’ﬂu"i S8, Ste, 723

San Francisee, CA 94103

ey

frae correct, il h;.:f, thia decdar
5f Ban Franciscn, Ualifrania.

apud

are under peatty of perpury wader the faws of the St of California that the fin
atton 15 execuied on January 17,

{ounsed for Appdls RHGLIEL
MARTINGY an 6 <=z¥\'£ INKDY PEREY
CORTES)

{Counsed fr Appeliants MIGUEL
MARTINEZ, HILDA MARTINEZ,
ANTONIO PER i z" CORTES, O 333 He
CORTES and ASUNCION BUZ

CRLINE S
200, the Oty and County

CHADYE

BRISCOR



