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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff and Respondent, g

Y.

PATRICK K. KELLY,
Defendant and Appellant.

Inre

PATRICK K. KELLY

on Habeas Corpus.

TO THE HONORABLE RONALD M. GEORGE, CHIEF JUSTICE,
AND TO THE HONORABLE ASSOCIATE JUSTICES OF THE
CALIFORNIA SUPREME COURT:

The People respectfully petition for review of the opinion in this case by
the California Court of Appeal, Second Appellate District, Division 3, which
appears in the Appeﬁdix and at 163 Cal.App.4th 124 and 77 Cal.Rptr.3d 390.
The partially published decision was filed on May 22, 2008. No request for
rehearing was filed. This petition for review is timely. (Cal. Rules of Court,

rule 8.500(e)(1).)

ISSUE FOR REVIEW

Whether the possession and cultivation limits specified by the
Legislature in the Medical Marijuana Program Act violate article I, section 10,

of the California Constitution as a legislative amendment to Proposition 215,

the voter-enacted Compassionate Use Act.
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STATEMENT OF THE CASE

Police obtained a warrant and searched Patrick Kelly’s home Based on
a tip that he was cultivating marijuana. (People v. Kelly (May 22, 2008,
B201234) 163 Cal.App.4th 124, 77 Cal.Rptr.3d 390, 394.) In Kelly’s
backyard, they found seven marijuana plants growing in pofs, which were
attached to a security system. In the house, pblice discovered several vacuum-
sealed baggies containing a total of 12 ounces of dried marijuana. In addition,
Kelly had a scale and a loaded handgun in his bedroom. Also found in Kelly’s
bedroom was a doctor’s recommendation that Kelly use marijuaha for medical
purposes. A copy of the doctor’é recommendation was taped to Kelly’ S garage,
adjacent to where the marijuana plants were growing. (/bid.)

Kelly was charged with possession of marijuana for sale (Health & Saf.
Code, § 11359) and cultivation of marijuana (Health & Saf. Code, § 11358).
(People v. Kelly, supra, 77 Cal.Rptr.3d at p. 394.) At trial, he presented a
medical-use defense under the Compassionate Use Act (“CUA”; Health & Saf.
Code, § 11362.5) based on his doctor’s general recommendation that he use
medical marijuana and based on the testimony of an expert witness opining that
the marijuana and other evidence found at Kelly’s home was inconsistent with
sale and consistent with personal. medical use. (People v. Kelly, supra, 77
CalRptr.3dat pp. 393-394.) Although the court instructed the jury only that the
amount of marijuana possessed under the CUA had to be reasonably related to
| Kelly’s medical needs (CALCRIM 2361), the court also permitted the
prosecution to elicit evidence and argue to the jury that Health and Safety Code
section 11362.77 caps the amount of medical marijuana a patient may possess

at eight ounces of dried marijuané and six immature or twelve niéture plants

unless a doctor specifically recommends more. (People v. Kelly, supra, 77
Cal.Rptr.3d at pp. 393-394.) The jury found Kelly guilty of possession of less
than 28.5 grams of marijuana (Health & Saf. Code, § 11357, subd. (c), a lesser-




included offense of Health & Saf. Code, § 1.1'3 59) and cultivation of marijuana
(Health & Saf. Code, § 11358). (People v. Kelly, supra, 77 Cal Rptr.3d at p.

394.) ' |

On appeal, Kelly argued, as he had in the trial court, that the “caps” set

out in section 11362.77, a part of the Medical Marijuana Program Act

(“MMP”), amounted to an unconstitutional legislative amendment of the voter-

enacted CUA, in Violaﬁbn of article II, section 10, subdivision (c), of the

California Constitution. The Second District Court of Appeal agreed. The

court reasoned that an initiative measure may not be amended by the

Legislatufe, that an amendment includes “any change of the scope or effect” of
an initiative and any attempt to clarify an initiative, and that the quantity limits -
of section 11362.77 constituted an amendatory effort to clarify the
reasonableness standard of the CUA. The court noted that “[s]ection 11362.77
imposes a numeric cap where the CUA imposed none,” that “[i]n other words,
section 11362, subdivision (a), has clarified what is a reasonable amount for a
patient’s personal medical use,” and that “clarifying the limits of
‘reasonableness’ is amendatory.” (People v Kelly, supra, 77 Cal Rptr.3d at Pp-
395-401.),., The court therefore héld that section 11362.77 “must be severed
from the MMP.” (Id. at p. 401.) |

REASONS FOR REVIEW

THIS COURT SHOULD GRANT REVIEW TO SETTLE

AN IMPORTANT, RECURRING ISSUE OF BROAD

IMPACT CONCERNING THE CONSTITUTIONALITY

AND OPERATION OF. CALIFORNIA’S MEDICAL
" MARIJUANA PROGRAM o

This case presents the question of whether and to what extent the
medical-marijuana possession and cultivation limits set forth in section

1 1362.77 are constitutional. Those limits are relied upon by law enforcement




.

in the field (see Stats. 2003, ch. 875, § 1, subd. (b)(1) [one of the purposes
behind MMP was to “provide needed guidance to law énforcer_nent officers”]),
they are incorporated into a standard CUA-defense jury instruction (CALJ IC
No. 12.24.1), and courts have assumed that the limits affect the scope of the
CUA defense (see, €.g., Ross v. RagingWire Telecommunications (2008) 42
Cal.4th 920, 929, fn. 3; People v. Frazier (2005) 128 Cal.App.4th 807 827
Chavez v. Superior Court (2004) 128 Cal.App.4th 104, 109- 110) The Court
of Appeal found section 11362.77 unconstitutional and excised it completely
from the MMP. The issue is therefore significant and far-reaching. It is also
a recurring issue, arising in numerous cases in which defendants are required
to offer proof at trial relating to the MMP’s possession and cultivation limits.
Review should be granted in this case to address the constltutlonahty of
section 11362.77. In assessing section 11362. 77 the Court of Appeal all but
ignored the presumption of constitutionality, and instead looked only to the
literal language of section 11362.77 in isolation, finding that the MMP replaced
the CUA’s reasonableness defense with definite limits and therefore amounted
to an unconstitutional legislative amendment of the CUA. The Court of Appeal
should have sought a constitutional construction of section 11362.77 by looking
to the language of the MMP as a whole and to the legislative intent behind
section 11362.77. In context, it becomes clear that the possession and
cultivation limits set forth in section 11362.77 apply only to voluntary
cardholders under the MMP and do not impact the CUA defense at all. Butby
severing éection 11362.77 gntirely from the MMP, the Court of Appeal
eviscerated the MMP’s cardholder program, casting grave doubt on an
unquestionably constitutidnal and salutary, legislative enactment. At the very
least, the Court of Appeal should have limited its finding of unconstltutlonahty
to the scenario presented in this case: use of the MMP to limit a CUA defense

.attrial. Review of the Court of Appeal’s published misinterpretation of Health




and Safety Code section 11362.77 is needed to settle this significant issue and
to provide guidance to law enforcement and the lower courts. -
Alternatively, because the People challenge only the reasoning of the
Court of Appeal’s decision and not its result, and ﬁlerefore the case would
potentially lack an adverse party, the People respectfully request depuBlicaﬁon
of the opinion. }v
A. The Court Of Appeal Has Promulgated An Erroneous And Damaging
Interpretation Of Health And Safety Code Section 11362.77, Which
Does Not Unconstitutionally Amend The Compassionate Use Act
Because It Applies Only To Voluntary Cardholders Under The MMP
The Compassionate Use Act was approved by the voters as Proposition
215 on the November 5, 1996, ballot. It is codified at Health and Safety Code
section 11362.5. Subdivision (d) of section 11362.5 provides:
‘Section 11357, relating to the possession of marijuana, and Section
- 11358, relating to the cultivation of marijuana, shall not apply f_o a
patient, ortoa patient’s primary caregiver, who possesses or cultivates
marijuana for the personal medical purposes of the patient upon the
written or oral recommendation or approval of a physician.
(Health & Saf. Code, § 11362.5.) The first published decision fo consider the
CUA observed that Proposition 215 did not amount to a marijuana-law “open
sesame.” (People v. Trippet (1997) 56 Cal.App.4th 1532, 1546.) Finding that
the Proposition 215 ballot arguments “are simply inconsistent with the
proposition that either the patient or the primary caregiver may accumulate
indefinite quantities of the drug,” the Court of Appeal in Trippet concluded that.
“the quantity possessed by the patient or the primary caregiver, and the form
and manner in which it is possessed, should be reasonably related to the
patient’s current medical needs.” (Id. atp. 1549.) That interpretation of the
CUA has since been followed. (See, e.g., People v. Frazier (2005) 128
Cal.App.4th 807, 824-825; CALCRIM 2370.)
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In 2003, the Legislature passed the Medical Marijuana Program Act,
adding 20 new sections toA the Health and Safety Code effective January 1,
2004. (See Health & Saf. Code, §§ 11362.7-1 1362.83.) The MMP instituted
a \}aﬁety of new medical-marijuana regulations, but its central focus was the
establishment of a voluntary system under which medical-marijuana pétients
and primary caregivers could apply for an identification card to protect them
against arrest for violations of state marijuana laws. (See Health & Saf. Code,
§§ 11362.71-11362.76, 11362.78, 11362.81.) The MMP also laid out limits on
the possession and cultivation of medical marijuana: no more than eight ounces
of dried marijuana per patient, and six immature or} twelve mature plants, unless
a doctor recommends more on the basis that those quantities are insﬁfﬁcient to-
meet the patient’s medical needs. (Health & Saf. Code, § 11362.77; People v.
Wright (2006) 40 Cal.4th 81, 98 [recognizing that amounts set forth in section
11362.77 were intended to be threshold, not ceiling].) "

It is this last provision — the MMP’s limits on marijuana possession and
cultivation — that is at issue here. Under article II, section 10, subdivision (c), (
of the Cali_fornia Constitution, the Legisléture is prohibited from'amending an
initiative measure. A prohibited amendment occurs where the Legislature adds
to or takes away from some particular provision of the initiative, the purpose of
the prohibition being to prévent the Legislature from undoing what the
electorate has done. (People v. Cooper (2002) 27 Cal.4th 38, 44; Proposition
103 EnfofceMent Project v. Quac/?enbu&iz (1998) 64 Cal.App.4th 1473, 1484.)

. But the L'egislature is nonetheless free to pass laws related to the same subject

matter as an initiative measure that do not undo what the electorate voted for.
(Mobilepark W. Homeowners Ass’'n v. Escondido Mobilepark W. (1995) 35
Cal. App.4th 32, 43; see People v. Cooper, supra, 27 Cal 4th at pp. 44-48.) The
MMP is such a law. ' | |




In finding the MMP unconstitutional under article II, section 10, the
Court of Appeal seized on, and Wént no further than, a literal consfruction of
'~ section 11362.7.7“, concluding that it operated to alter the “reasonableness”
defense under the CUA. (People v Kelly, supra, 77 Cal Rptr.3d at pp. 398-
399.) The Court of Appeal failed to adhere to the {‘strong presumption of
constitutionality [that] supports the Legislature’s acts.” (dmwest Surety Ins. Co.
v. Wilson (1995) 11 Cal.4th 1243, 1253, citation and quotation marks omitted. )
Rather than brush that presumption aside (People v. Kelly, supra, 77
Cal.Rptr.3d atp. 397), the Court of Appeal should have sought a constitutional
construction of section 11362.77 by looking to the language of the MMP as a
whole, and to its legislative intent, and by resolving any doubts in favor of the
validity of the statute. (See 7 Witkin, Summary 10th, Constitutional Law, § 75,
p. 167.) Correctly analyzed in that way, the Court of Appeal should have
re;cognized that seétion 11362.77 does not impact a medical-marijuana defense
under the CUA because the MMP’s quantity limits apply only to voluntary
MMP cardholders, and. the MMP’s cardholder prograrh is a séparate, stand-
alone system from the CUA, which leaves the CUA’s medical-marijuana
defense entirely intact. _ |

It is axiomatic that a reviewing court’s “fundamental task in construing
a statute is to ascertain the intent of the lawmakers so as to effectuate the
purpose of the statute.” (Day v. City bf Fontana (2001) 25 Cal.4th 268, 272.)
In accomplishing this task, a court looks first to the language of the statute to
- determine its plain meaning. But the literal language of a statute will not
prevail if it is contrary to the legislative intent otherwise apparent in the statute;
legislative intent prevails over the literal language, which must be read to
conform to the spirit of the act, keeping in mind that the words of the statute

must be construed in context, and provisions relating to the same subject matter




- must be harmonized to the extent possible. (Lungren v. Deukmejian (1988) 45
Cal.3d 727, 735.) |
And éven Where the language of a statu’te is, by itself, clear and
intelligible, a latent ambiguity may exist where “some extrinsic evidence creates
a necessity for interpretation or a choice among two or more possible
meanings” in order to avo%d an absurd result or frustration of the statute’s
purpose that would be caused by a literal interpretation. (Mosk v. Superior
Court (1979) 25 Cal.3d 474, fn. 18; see Provigo Corp. v. Alcoholic Beverage
Control Appeals Bd. (1994) 7 Cal.4th 561, 567; McCormick v. Board of
Supervisors (1988) 198 Cal.App.3d 352, 357-358; Wear v. Calderon (1981)
121 Cal.App.3d 818, 821.) In that case, a court may look to “extrinsic aids,
including the ostensible objects to be achieved, the evils to be remedied, the
legislative history, public policy, contémporaneous administrative construction,
and the statutory scheme./of which the statute is a part.” (Hoechst Celanese
Corp. v. Franchise Tax Bd. (2001) 25 Cal4th 508, 519.) The court “must
select the construction that comports most closely with the apparent intent of the
Legislature, with a view to promoting rather than defeating the general purpose
of the statute, and avoid an interpretation that would lead to absurd
consequences.” (People v. Jenkins (1995) 10 Cal.4th 234, 246.) |
Based on its literal language, as the Court of Appeal here observed
(Peoplev. Kelly, supra, 77 Cal.Rptr.3d at p. 396, fn. 7), section 11362.77 might
seem to apply to non-cardholder medical-marijuana users who raise a CUA'
defense because the statute uses the term “qualified patient,” which is defined
elsewhere in the MMP as “a person who is entitled to the protection of Section
- 11362.5, but who does not have an identification card issued pursuant to this
: article.” (Hekalth & Saf. Code, § 11362.7, subd. (f).) But the MMP as a whole
strongly suggests that section 1 1362..77 éppliés only to cardholders. For
example, Health and Safety Code section 11362.71, subdivision (e), specifies




that, absent a suspicion of fraud, cardholders are immune from arrest for
| possession, transportation, delivefy, or cultivation of marijuana .“in an amount
established pursuant to this article.” And section 11362.71, subdivision (e),
provides that “it shall not be necessary for a person to obtain an identification
card in order to claim the protections of Section 11362.5.”
These provisioné are echoed in the enacted but uncodified portion of the
MMP, m which the Legislature declared that “the identification system
~_established pursuant to this act must be wholly voluntary, and a patient entitled
to the protections of Section 11362.5 of the Health and Safety Code need not
possess an identification card in order to claim the protections afforded by that
section.” (Stats. 2003, ch. 875, § 1, subd. (d)(2); see Barbee v. Household
Automotive Finance Corp. (2003) 113 Cal.App.4th 525, 534 [“An uncodified
portion of a statute is fully part of the statutory law of this state.”].) Further, the
Legislature acknowledgi/ed in enacting the MMP that it could not amend the
CUA, and to that end declared that the cardholder program was a voluntary one
and that the “permissible amounts” set forth in section 11362.77 were “intended
to be the threShold, and not a ceiling.” (Historical and Statutory Notes, 40 pt.
] West’s Ann, Health & Saf. Code (2007 ed.) foll. § 11362.7, p. 366.)
Indeed, the analysis of the MMP prepared by the Senate Rules
Committee Conﬁrms in the clearest possible terms that the posse‘s’sion and
cultivation limits contaiﬁed in section 11362.77 apply only to qualified patients |
who choose to participate in the voluntary identification-card program:
Nothing in this Act shall amend or change Proposition 215, nor prevent
patients froin providing a defense under Proposition 215 for their
possession or cultivation ‘of amounts of marijuana exceeding the limits
in this article, whether or not they qualify for the exceptions in Sections
11362.77(b) or (g:). The limits set forth in Section 11362.77(a) only

serve to provide immunity from arrest for patients taking part in the




voluntary ID program, they do not change Section ];] 362.5 (Proposition
215), which limits a patient’s possession or cultivation of niarijuana to
" that needed for “personal medical purposes.”

(Sen. Rules Com., Off. of Sen. Floor Analyses, Analysis of Senate Bill 420
(200.3-2004 Reg. Sess.) as.amended September 9, 2003, at p. 6, emphasis
added.) | |

Thus put into context and read in light of the remainder of the MMP,
there is at least a latent ambiguity as to whether the possession and cultivation
limits of section 11362.77 apply to non-cardholders. And looking, then, to the
legislative intent, it is manifest that the CUA defense survived enactment of the ,.
MMP intact and that the MMP’s “permissible amounts” were meant to apply
only to vdluntary cardholders. The Court of Appeal simply overlooked the
broader context that decisively informs the meaning of section 11362.77 and
erroneously restricted interpretation of the statute to its literal meaning only.

As a result of the Court of Appeal’s erroneous interpretation of section
11362.77, the operability of the MMP as a whole has been cast into doubt
because the court’s remedy was to sever the possession and cultivation lumts
entirely. (People v. Kelly, supra, 77 Cal.Rptr.3d at p. 400.) Without
unambiguous standards, law enforcefnent has no clear legislative guidance on
implementation of the MMP and medical-marijuana patients have little
incentive to volunteer for the cardholder program. But a proper interpretation
of the statute, as applicable only to voluntary cardholders, preserves the
constitutionality and operation of the MMP as the Legislature intended and
saves the cardholder system from potential unworkability. This Court should
grant review to settle this important issue of constitutional and statutory

interpretation, which affects ongoing law enforcement efforts statewide.
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B. By Severing Section 11362.77 Entirely From MMP, The Court Of
Appeal Gutted The MMP’s Cardholder Program; The Court Of
Appeal Should Have Considered Less Drastic Alternative Remedies
As explained, the MMP’s central feature is the voluntary cardholder system,

which protects cardholders from arrest and provides much-needed clarity for

law enforcement and legitimate medical-marijuana users. (See Health & Saf.

Code, §§ 11362.71-1 1362.76, 11362.78, 11362.81; see also Stats. 2003, ch.

875, § 1, subd. (b)(1).) In turn, the key feature of the cardholder system — the

element that gives it certainty — is section 1 1362.77. Severance of that section

in its entirety is a drastic and overbroad remedy for a finding that section

11362.77 is unconstitutionally émendatory because it has the unintended

consequence of undermining, perhaps fatally, the MMP’s cardholder system,

- contrary to the Legislature’s clear intent. |

Even if construed as unconstitutional’ as applied to patients who raise a
medical-use defense under the CUA, section 11362.77’s possession and
cultivation limits would still validly apply to thé cardholder program. The

Court of Appeal should have sought a construction of the statute that preserved

its ‘\.conStitutional application to the cardholder program, particularly since that

application was so plainly intended by the Legislature. (See People v. Superior

Court (Romero) (1996) 13 Cal.4th 497, 509 [“If a statute is susceptible of two

constructions, one of which will render it éonstitutional and the other

unconstitutional in whole or in part, .". . the court will adopt the construction
which, without doing violence to the reasonable meaning of the language used,
will render it valid in its entirety, or free from doubt as to its constitutionality,
even though the other cohsiruction is equally reasonable’] .)/' The Court of
Appeal could have, for instance, adopted a construction under which the

MMP’s possession and cultivation limits were prohibited only as applied to the

11




CUA defense. Such a construction would be a much more desirable and less

drastic result than the Court of Appeal’s wholesale invalidation of section

11362.77 because it would preserve the cardholder system with the clarity of -
its possession and cultivation limits, in accord with what the Legislature

intended from the outset. Review should be granted to settle the issue on this

basis, even if section 11362.77 is found unconstitutional as applied to the CUA

defense.

C. As An Alternative To Granting Review, This Court Should Depublish

The Court Of Appeal’s Opinion '

Although the Coﬁ;t of Appeal misinterpreted section 11362.77 and
much too broadly held tﬁat the statute should be severéd in its entirety, the
result in this case would possibly still be reversal. That is because the
prosecutor told the jury that sectioﬁ 11362.77 modified the CUA defense Kelly
presented at trial by requiring him to show that he had a doctof’s
recommendation specifying that he needed more than eight ounces of dried
marijuana and six mature or twelve immature plants. (People v. Kelly, supra,
77 Cal.Rptr.3d at pp. 400-401.) For the reasons explained, this was inconsistent
with a proper reading of. section 11362.77.  Although a prosecutor’s
migstatement of the law does not inevitably require reversal, in this case the
Pe;)ple are not challenging the Court of Appeal’s detennination oh that
question. | '

Because the People do not seck review on the question whether it was
prejudicial error to allow the prosecutor to argue at trial that section 11362.77
applied to Kelly, the disagreement in this case is only over the Court of
Appeal’s analysis; the People do not ask for reversal of the disposition of the
case. This may leave no- adverse party to argue thé significant question
presented for review. Thus, recognizing this potential problem, the People

* respectfully request, as an alternative to reView, that the Court of Appeal’s

12




opinion be depublished because the reasoning of the opinion is flawed and
unnecessarily casts doubt on the MMP’s valid cardholder program. A separate

depublication request will be filed concurrently with this petition.
CONCLUSION

Respondent respectfully requests that review be granted.
Dated: July 1, 2008 |

Respectfully submitted,

EDMUND G. BROWN JR.
Attorney General of the State of California

PAMELA C. HAMANAKA

Senior Assistant Attorney General

DANE R. GILLETTE
Chief Assistant Attorney General

DONALD E. DE NICOLA
Deputy State Solicitor General

KRISTOFER JORSTAD
Deputy Attorney General

\ME——

MICHAEL R. JOHNSEN
Deputy Attorney General

Attorneys for Plaintiff and Respondent
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT

DIVISION THREE
THE PEOPLE, B195624
Plaintiff and Respondent, ) (Los Angeles County

Super. Ct. No. VA092724)
|

PATRICK K. KELLY,

Defendant and Appellant.

Inre B201234
PATRICK K. KELLY
- on

Habeas Corpus.

APPEAL from a judgment of the Superior Court of Los Angeles County,
-Michael L. Schuur, Temporary Judge. (Pursuant to Cal. Const., art VI, § 21.) Reversed
and remanded. |

PETITION for writ of habeas corpus. Denied.

Gloria C. Cohen, under api)ointment by the Court of Appeal, for Defendant and
Appellant. |

Pursuant to California Rules of Court, rules 8.1100 and 8.1110, this opinion is
certified for publication with the exception of part II of the Discussion.
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Edmund G. Browﬁ Jr., Attorney General, Dane R. Gillette, Chief Assistant
Attorney General, Pamela C. Hamanaka, Assistant Attorney General, Lawrence M.

Daniels and Ana R. Duarte, Deputy Attorneys General, for Plaintiff and Respondent.

INTRODUCTION

In 1996, California voters approved Proposition 215, the Compassionate Use Act
(CUA). The CUA provides that a patient who possesses or cultivates marijuana for his or
her personal medical purposes upon a doctor’s recommendation is not liable for certain
marijuana-related offenses. Although the CUA states that the marijuana possessed or
cultivated must Be for the patient’s “personal medical purposes,” the CUA does not place
a numeric cap on how much marijuana a patient may possess or cultivate. The
Legislature, however, thereafter enacted, without the voters’ approval, Health and Safety
Code section 11362.77.1 That section caps the amount of rharijuana a patient may have
at eight ounces of dried marijuana and six mature or twelve immature marijuana plants,
unless the patient has a doctor’s recommendation that the specified quantity does not
meet the patient’s needs.

Defendant, appellant, and petitioner Patrick Kelly had a doctor’s recommendation
to use mérijuana.~ But he did not have a doctor’s recommendation to have more than
‘eight ounces of dried marijuana. After getting a search warrant, law enforcement ofﬁcefs
seafched defendant’s home. Officers found about 12 ounces of dried marijuana and
marijuana plants. At ‘defendant’s trial for sale and cultivation of marijuana, the

prosecutor, relying on section 11362.77, argued that because defendant possessed 12

1 All further undesignated statutory references are to the Health and Safety Code.
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ounces of dried marijuana but lacked a recommendation to possess more than eight
ounces, defendant was guilty of the charged offenses.

The prosecutor’s argument was improper. It was improper because the CUA can
only be amended with voters’ approval. Voters, however, did not approve the eight-
ounce limit and other caps in section 11362.77; hence, section 11362.77
unconstitutionally aménds the CUA. It was prejudicial error therefore to allow the
prosecutor to argue that defendant could be found guilty of the charged crimes if he had
more than eight ounces of dried marijuana and did not have a doctor’s recommendation -
to have more than that amount. \

Defendant is entitled to a retrial because it was error to admit evidence and
argument regarding section 11362.77. He is not, however, entitled to suppression of
evidence, an issue he raises in his petition for writ of habeas corpus, consolidated with
the appeal and addressed in the nonpublished portion of this opinion. We therefore
reverse the judgment and remand for further proceedings.

, FACTUAL AND PROCEDURAL BACKGROUND
1. Factual background. |

A.  Adoctor gives a recommendation to defendant to use marijuana.

Defendant suffers from, among other things, hepatitis C, chronic back problems
(including ruptured disks), nausea, fatigue, mood problems, cirrhosis, and loss of

' appetite. Defendant has tried to treat the pain his ailments cause with epidurals, pain
.therapy, hot and cold braces, nerve simulators, and medication. Dissatisfied with this
treatmient plan, in part due to the cost of pain management pills,2 defendant sought a
recommendation to use marijuané. On February 20, 2005, Dr. Eve Elting at Medicann, a
physician-owned organization that evaluates patients who want cannabis for medical \
reasons, saw defendant. Dr. Elting reviewed his medical records, had him fill out a 15-

page form, and talked to him. After evaluating defendant, Dr. Elting gave him a written

2 The medicaﬁon costs $1,387 per month; defendant receives $1,034 per month in
social security. '




recommendation, good for one year, to use marijuana. The recommendation was
renewed on January 16, 2006. Dr. Elting did not recommend a dosage.

Unable to afford marijuana from a dispensary, defendant began growing it at home
for his personal use. He consumes between dne and two ounces of marijuana per Week.
It lessens his nausea, although its effectiveness has decreased over time. Defendant
denied ever selling marijuana.

B. Defendant’s home is searched. |

In October 2005, a confidential informant told a law enforcement officer that he dr
she suspected defendant .o'f growing marijuana. Deputy Michael Bartman went to the
informant’s home, from where he could see marijuana plants growing in defendant’s
backyard. Law enforcement officers, after getting a warrant, searched defendant’s home.
They found marijuana plants3 and vacuum sealed baggies containing a total of
- approximately 12 ounces of dried marijuana. Attached to a marijuana plant was a
homemade trip wire constructed from Christmas wrapping and bells. Defendant
explained that the homemade alarm System was for general protection rather than
specifically to protect the marijuana plants, because his backyard is accessible from the
| driveway. Deputies also recdve_red a scale and a loaded gun from a nigh’;stand in the
master bedroom. No pagers, cell phones, pay-owe sheets, money, safes dr elaborate
growing systems were found.

The doctor’s original recommendation to use marijuana was in the master -
bedroom. A copy of the recommendation was taped to the garage. A deputy called the
phone number on the note and was told that defendant had a “prescription” to use
marijuana.

C. Expert testimony at trial.

Deputy Michael Bartman testified that the marijuana recovered from defendant’s

home was possessed for sale. Despite the absence of nickel and dime bags, the deputy

3 It is unclear whether defendant had seven potted plants plus additional plants
alongside the garage or just seven plants total.




believed that defendant packaged the marijuana in larger quantities to supply other
sellers. The deputy, however, has minimal experience concerning marijuana used for
medicinal purposes.

Christopher Conrad, the defense’s medical marijuana expert, testified that storing
marijuana in baggies is consistent with medicinal use. One-ounce baggies are consistent
with séle-, but not two-ounce baggies, such as were found at defendant’s home. If
defendant used the rﬁan’juana at a rate of two ounces a week, the 12 ounces of dried
marijuana found at his home would last him a little ovér six weeks. -

II.  Procedural background.

An information charged defendant with count 1, 'possessing marijuana for sale
(§ 11359) and with count 2, cultivating marijuana (§ 11358). A jury, on October 31,
2006, found defendant guilty of the lesser offense of possessing more than 28.5 grams of
marijuana (§ 11357, subd. (c)) and of count 2. On December 6, the trial court sentenced
defendant to three years’ probation under the term and condition, among others, he serve
two days in jail. This timely appeal followed.

DISCUSSION
I Section 11362.77 is unconstitutional because it amends the CUA.

At defendant’s trial, the prosecutor, over defendant’s objection,* was allowed to
argue that defendant _could not possess more than eight ounces of dried marijuana unless
he had a physician’s recommendation he needed more than that amount. But the Health
and Safety Code section the prosecutor relied on in making this argument—section
11362.77—unconstitutionally amends the CUA. Therefore, allowing the prosecutor to
make this argument was prejudicial error, as we explain.

A.  Proposition 215 and the Medical Marijuana Program.

At the November 5, 1996, General Election, voters approved Proposition 215,
which added section 11362.5, the CUA. The CUA ensures that “Californians who obtain

4 Defendant moved in limine to exclude testimony and argument regarding
section 11362.77, subdivision (a), on the ground it is unconstitutional.




and use marijuana for specified medical purposes upon the recommendation of a
physician are not subject to éertain criminal sanctions.” (People v. Wi‘ight (2006) 40
Cal.4th 81, 84.) To that end, the CUA provides, in part: “Section 11357, rélating to the
possession of marijuana, and Section 11358, relating to the cultivation of marijuana, shall
not apply to a patient, or to a patient’s primary caregiver, who possesses or cultivates
marijuana for the personal medical purposes of the patient upon the written or oral

. recommendation or approval of a physician.” (§ 11362.5, subd. (d).)> The CUA does not
grant immunity from arrest. (People v. Mower (2002) 28 Cal.4th 457, 468-469.) It

grants a limited immunity from prosecution. Thus, a defendant niay move to set aside an

5 The CUA provides in full: “(a) This section shall be known and may be cited as
‘the Compassionate Use Act of 1996. []] (b)(1) The people of the State of California
hereby find and declare that the purposes of the Compassionate Use Act of 1996 are as
follows: []] (A) To-ensure that seriously ill Californians have the right to obtain and use
“marijuana for medical purposes where that medical use is deemed appropriate and has
been recommended by a physician who has determined that the person’s health would
benefit from the use of marijuana in the treatment of cancer, anorexia, AIDS, chronic
pain, spasticity, glaucoma, arthritis, migraine, or any other illness for which marijuana
provides relief. []] (B) To ensure that patients and their primary caregivers who obtain
and use marijuana for medical purposes upon the recommendation of a physician are not
subject to criminal prosecution or sanction. [{]] (C) To encourage the federal and state
. governments to implement a plan to provide for the safe and affordable distribution of
marijuana to all patients in medical need of marijuana. [{] (2) Nothing in this section
shall be construed to supersede legislation prohibiting persons from engaging in conduct
that endangers others, nor to condone the diversion of marijuana for nonmedical
purposes. []] (c) Notwithstanding any other provision of law, no physician in this state
~ shall be punished, or denied any right or privilege, for having recommended marijuana to
a patient for medical purposes. [{] (d) Section 11357, relating to the possession of
marijuana, and Section 11358, relating to the cultivation of marijuana, shall not apply to a
patient, or to a patient’s primary caregiver, who possesses or cultivates marijuana for the
personal medical purposes of the patient upon the written or oral recommendation or
approval of a physician. [{] (e) For the purposes of this section, ‘primary caregiver’
means the individual designated by the person exempted under this section who has
consistently assumed responsibility for the housing, health, or safety of that person.”
(§ 11362.5.) - .




indictment or information before trial or raise a defense under the CUA at trial. (/d. at
- pp. 470-475.)

To “ ‘[c]larify the scope of the application of the [CUA] and facilitate the prompt
identification of qualified patients and their designated primary caregivers in order to
avoid unnecessary arrest and prosecution of these individuals énd provide needed
guidance to law enforcement officers[,]’ ” the Legislature,in 2003, introduced Senate
.Bill No. 420, the Medical Marijuana Program (MMP), which added section 11362.7
et seq. (People'v. Wright, supra, 40 Cal.4th at p. 93.) The MMP seeks to “ ‘address

- additional issues that were not included within the [CUA], and that must be resolved in
order to promote the fair and orderly implementation of the [CUA]’ [Citation.]” (/bid.)
To those ends, the MMP, among other things, establishes a voluntary program for the
issuance of identification cards to “qualified patients”—patients entitled to protectibn
under the CUA but who do/not have an identification card. (§§ 11362.7, subd. (f),
11362.71.) Participation in the program is not mandatory. But there is an advantage to
participating in it: participants are not subject to arrest for possession, transportation,
delivery or cultivation of medical marijuana “in an amount established” under the MMP.
(§ 11362.71, subd. (e).)

Section 11362.77, subdivision (a), establishes the amount of marijuana a qualiﬁed
patient or primary caregiver may possess; namely, no more than eight ounces of dried

marijuana plus six mature or twelve immature marijuana plants.® If a qualified patient or

6 Section 11362.77 provides in full: “(a) A qualified patient or primary caregiver
may possess no more than eight ounces of dried marijuana per qualified patient. In
addition, a qualified patient or primary caregiver may also maintain no more than six
mature or 12 immature marijuana plants per qualified patient. [] (b) If a qualified
patient or primary caregiver has a doctor’s recommendation that this quantity does not
meet the qualified patient’s medical needs, the qualified patient or primary caregiver may
possess an amount of marijuana consistent with the patient’s needs. [{] (c) Counties and
cities may retain or enact medical marijuana guidelines allowing qualified patients or
primary caregivers to exceed the state limits set forth in subdivision (a). [{] (d) Only the
dried mature processed flowers of female cannabis plant or the plant conversion shall be
considered when determining allowable quantities of marijuana under this section. [{]
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primary caregiver has a physician’s recommendation that this quantity does not meet the
patient’s medical needs, the patient or caregiver may possess an amount of marijuana
consistent with the patient’s needs. (§ 11362.77, subd. (b).) These quantity limits apply
to people who are not voluntarily participating in the identification cardholdef program.
(§§ 11362.77, subds. (a) & (f).) Therefore, defendant, who is not a cardholder but is a
qualified patient, must comply with section 11362.77.7

(e) The Attorney General may recommend modifications to the possession or cultivation
limits set forth in this section. These recommendations, if any, shall be made to the
Legislature no later than December 1, 2005, and may be made only after public comment |
and consultation with interested organizations, including, but not limited to, patients,
health care professionals, researchers, law enforcement, and local governments. Any
recommended modification shall be consistent with the intent of this article and shall be
based on currently available scientific research. [f] (f) A qualified patient or a person
holding a valid identification card, or the designated primary caregiver of that qualified
patient or person, may possess amounts of marijuana consistent with this article.”

7 The Attorney General argues that the limits in section 11362.77 apply only to
cardholders. - Because defendant is not a cardholder, the Attorney General argues that we
need not reach the constitutional issue. The argument is meritless. It is meritless
because, first, section 11362.77, subdivision (a), plainly states its quantity limits apply to
“qualified patients.” A “[q]ualified patient” is “a person who is entitled to the protections
of [the CUA], but who does not have an identification card issued pursuant to this
article.” (§ 11362.7, subd. (f), italics added.) Also, section 11362.77, subdivision (f),
states, “A qualiﬁed patient or a person holding a valid identification card, or the
des1gnated primary caregiver of that quahﬁed patient or person may possess amounts of
marijuana consistent with this article.”

Although these provisions of the MMP make it clear that the quantity limits in
section 11362.77 apply to noncardholder qualified patients and to cardholders, the
Attorney General cites to statements in the MMP’s legislative history that indicate the
quantity limits were intended to apply only to people who voluntarily participate in the
identification program. Here is an example of such a statement: ‘“Nothing in this Act
shall amend or change Proposition 215, nor prevent patients from providing a defense
under Proposition 215 for their possession or cultivation of amounts of marijuana
exceeding the limits in this article, whether or not they qualify for the exceptions in
Section[] 11362.77(b) or (c). The limits set forth in Section 11362.77(a) only serve to
provide immunity from arrest for patients taking part in the voluntary ID card program,
they do not change Section 11362.5 (Proposition 215), which limits a patient’s possession

8




B. Section 11362.77 amends the CUA, and therefore it is unconstitutional.

Legislative acts, such as the MMP, are entitled to a strong presumption of
constitutionality. The Legislature nonetheless cannot amend an initiative, such as the
CUA, unless the initiative grants the Legislature authority to do so. (Cal. anst., art. 11,
§ 10, subd. (c);3 People v. Cooper (2002) 27 Cal.4th 38, 44; Amwest Surety Ins. Co. v.
Wilson (1995) 11 Cal.4th 1243, 1251-1253, 1256.) The CUA does not grant the
Legisiature the authority to amend it without voter approval. Therefore, if section
11362.77, which was enacted without voter approval, amends the CUA, then it is
unconstitutional. _ |

“An ‘amendment’ is © “ ‘any change of the scope or effect of an existing statute,
whether by addition, omission, or substitution of provisions, which does not wholly
terminate its éxistence, whether by an act purporting to amend, repeal, revise, or
supplement, or by an act independent ahd original in form, .. .” [Citation.] A statute
which adds to or takes away from an existing statute is considered an amendment.

[Citatibn.]” > [Citation.]” (Knight v. Superior Court (2005) 128 Cal.App.4th 14, 22; see

or cultivation of marijuana to that needed for ‘personal medical purposes.” ” (Sen. Rules
Com., Off. of Sen. Floor Analyses, analysis of Sen. Bill No. 420 (2003-2004 Reg. Sess.)
Sept. 9, 2003, p. 6.)

~ Such expressions of legislative intent in the MMP’s drafting history cannot be
relied on to contradict the plain, express meaning of a statute clear on its face. “While
certain legislative reports may be indicative of legislative intent [citation], ‘they cannot
be used to nullify the language of the statute as it was in fact enacted.” [Citation.] Nor
can the understanding of individual legislators who cast their votes in favor of a measure
be used for this purpose. [Citation.]” (Planned Parenthood Affiliates v. Swoap (1985)
173 Cal.App.3d 1187, 1193.) |

Moreover, even if we assumed that section 11362.77 applies only to voluntary
cardholders, it was, in this case, applied to defendant, a noncardholder.

8 Artlcle 11, section 10, subdivision (c), of the California Constitution provides:
“The Legislature may amend or repeal referendum statutes. It may amend or repeal an

. initiative statute by another statute that becomes effective only when approved by the
electors unless the initiative statute permits amendment or repeal without their approval.”




also People v. Cooper, supra, 27 Cal.4th at p. 44.) Whether an act amends existing law is
~ determined “ ‘by an examination and comparison of its provisions with existing law. 'If
its aim is to clarify or correct uncertainties which arose from the enforcement of the
existing law, or to reach situations which were not covered by the original statute, the act
is amendatory, even though in its wording it does not purport to amend the langnage of
the prior act.” [Italics in.original.]” (Franchise Tax Bd. v. Cory (1978) 80 Cal.App.3d
772,777)

When deciding whether a legislative act amends an initiative, we must keep in
mind that “ “[ift is “ ‘the duty of the courts to Jealously guard [the people’s initiative and
referendum power]’ . ‘[1]t has long been our judicial policy to apply a liberal
construction to this power wherever it is challenged in order that the right [to local
initiative or referendum] be not improperly annulled.” ” [Citation.]’ [Citations.] Any
doubts should be resolved in favor of the initiative and referendum power, and
amendments which may conflict with the subject matter of initiativevmeasures must be
accomplished by popular vote, as opposed to legislatively enacted ordinances, where the
eriginal initiative does not provide otherwise. [Citations.]” (Pr0positioﬁ 103
Enforcement Project v. Quackenbush (1998) 64 Cal.App.4th 1473, 1485-1486.)
| 1In this case, we do not think that section 11362.77 may amend the CUA. It clearly
does. The CUA pfovides that the offenses of possession and cultivation of marijuana
shall not apply to a patient who possesses or cultivates marijuana for his or her personal
medical purposes upon the recommendatlon or approval of a physician. (§ 1 1362. 5,
subd. (d).) The CUA does not quantlfy the marijuana a patlent may possess. Rather, the
only “limit” on how much manjuana a person falling under the Act may possess is it

, [13

must be for the patient’s “personal medical purposes "9 (Ibid.)

9 Nevertheless, the CUA does not give patients a free pass to possess unlimited
quantities of marijuana. (People v. Trippet (1997) 56 Cal.App.4th 1532, 1549.) Rather,
the “rule should be that the quantity possessed by the patient or the primary caregiver,
and the form and manner in which it is possessed, should be reasonably related to the
patient’s current medlcal needs.” (Ibid.) : -
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Ballot materials make clear that this is the only “limitation” on how much
maﬁjuana a person under the Act may possess. An argument against the CUA was it
“allows unlimited quantities of marijuana to be grown anywheré ...in f)ackyards or near
schoolyards without ény regulation or restrictions. This is not responsible medicine. Itis
marijuana legalization.” (Ballot Pamp., Gen. Elec. (Nov. 5, 1996), argument against
Prop. 215, p. 61.) San Francisco District Attorney Terence Hallinan responded,
“_Proposition 215 does not allow ‘unlimited quantities of marijuana to be grown
anywhere.’ It only allows marijuaﬁa to be grown for a patient’s personal use. Police
officers can still arrest anyone who grows too much, or tries to sell it.” (Ibid., rebuttal to
argument against Prop. 215, p. 61.) According to these ballot statements; the CUA does
not place a numeric cap on how much marijuana is sufficient for a patient’s personal |
medical use.

Section 11362.77, however, does just that. It specifies that a qualified patient may
pbssess eight ounces of dried marijuana plus six mature or twelve immature marijuana |
plants. (§ 11362.77, subd. (a).) A qualified patient may possess a greater quantity if the
patient has-a doctor’s recommendation that the quantity in subdivision (a) does not meet
the qualified patient’s medical needs. (§ 11362.77, subd.'(b),.) In other words, section
11362.77, subdivision (a), has clarified what is a reasonable amount for a patient’s
personal medlcal use, namely, elght ounces of dried marijuana.

But clarifying the hmlts of “reasonableness” is amendatory. (See, e.g., Calzforma
- Lab. Federatzon V. Occupatzonal Safety & Health Stds. Bd. (1992) 5 Cal.App.4th 985.)
Calzforma Lab. Federation concerned an unconstitutional amendment to Code of Civil
Procedure section 1021.5, which codifies the private attorney general-attorney-fee
doctrine. Code of Civil Procedure section 1021.5 contains no express limit on the size of
a fee award, although the statute necessarily implies that a party may recover only a

“reasonable” fee. (5 Cal.App.4th at pp. 993-995.) The Leglslature s Budget Act,
however, imposed a $125 per hour cap on fee-award payments under Code of Civil

Procedure section 1021.5. ‘The cap was impermissibly amendatory even if it aimed
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merely to clarify or to correct uncertainties in existihg law. (5 Cal.App.4th at p. 995.)10
By imposing substéntive conditions where there were none, the challenged provision was
amendatory. (/bid.)

The Legislature’s imposition of quantity limits in section 11362.77 similarly
amends the CUA. Section 11362.77 imposes a numeric cap where the CUA imposed
none. Indeed, thé Legislature itself recognized it had overstepped its bounds in imposing
the cap. In 2004, Senator John Vasconcellos, who introduced the MMP, authored and
introduced Senate Bill No. 1494. Senate Bill No. 1494 would have amended section
11362.77 by, among other things, déleting the eight-ounce and plant limits as follows:
“A qualified patient, a person with an identification card, or any designated primary
caregiver may possess any amount of marijuana consistent with the medical needs of that

qualified patient or person with an identification card.”1! (Italics added.)

10 The Budget Act provision was struck down under the single subject rule of
section 9 of article IV of California Constitution. The analysis of what constitutes an
amendment is the same as under section 10 of article II. '

n Section 11362.77 would have also provided: “(b)(1) A person with an
identification card or a primary caregiver with an identification card shall not be subject
to arrest for possessing eight ounces or less of dried marijuana per person with an
identification card, and maintaining six or fewer mature or 12 or fewer immature .
‘marijuana plants per person with an identification card. [{]] (2) Nothing in this section is
intended to affect any city or county guidelines to the extent that the amounts contained

- in those guidelines exceed the quantities set forth in paragraph (1). [] (c) If a physician
determines that the quantities specified in subdivision (b) do not meet the medical needs
of the person with an identification card, that person or that person’s primary caregiver
with an identification card may possess an amount of marijuana consistent with those
medical needs and shall not be subject to arrest for possessing that amount. [{] (d) Only
the dried mature processed flowers of female cannabis plant or the plant conversion shall
be considered when determining allowable quantities of marijuana under this section. [{]
(e) The Attorney General may recommend modifications to the possession or cultivation
limits set forth in this section. These recommendations, if any, shall be made to the '
Legislature no later than December 1, 2005, and may be made only after public comment
and consultation with interested organizations, including, but not limited to, patients,
health care professionals, researchers, law enforcement, and local governments. Any
recommended modification shall be consistent with the intent of this article and shall be -
based on currently available scientific research.”
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In introducing Senate Bill No. 1494, Senator Vasconcellos acknowledged the
MMP’s constitutional flaw when he said, * ‘[Senate Bill No. 1494] is a clean-up bill . . .
intended to correct a drafting error in my medical marijuana bill signed into law last year.
... [The MMP’s] language may be problematic because it states that all qualified
patients (with or without identification cards) are subject to guidelines provided in [the]
stétute. Despite intent language in our bill stating that the program is intended to be
voluntary, many advocates argued that it amends the initiative by making the guidelines
mandatory—therefore making it unconstitutional. In order to avoid any legal challenges,
it is important to make a distinction between “qualified patient” (which applies to all
patients) and “persons with identification cards.” > (Assem. Com. on Pub. Safety on
Sen. Bill No. 1494 (2003-2004 Reg. Sess.) June 8, 2004; see also Sen. Health and Human
Services, c’om. on Sen. Bill No. 1494 (2003-2004 Reg. Sess.) Mar. 24, 2004 [the éhange
effected by the MMP “could be viewed as an unlawful amendment to Proposition 215, an
initiative that did not provide a mechanism for amendments™].) -

| Deleting the quantity limits in the manner suggested by Senate Bill No. 1494 .
would have corrected the constitutional problem created when the Legislature enacted the
| MMP without voter épproval. Governor Schwarzenegger, however, vetoed the bill,
“citing a concern that the bill removed “[r]easonable and established quantity guidelines.”
(Governor Amnold Schwarzenegger, letter to the Members of the California State Senate
re Sen. Bill No. 1494, July 19, 2004.) That may be a valid concern. Nevertheless, it is a
concern that cannot be addressed by the Legislature acting without the voter’s approval.

" We therefore now hold that section 11362.77 unconstitutionally amends the CUA, and it
must be severed from the MMP.12 |

12 The MMP has a severability clause: “If any section, subdivision, sentence, clause,
phrase, or portion of this article is for any reason held invalid or unconstitutional by any
- court of competent jurisdiction, that portion shall be deemed a separate, distinct, and
independent provision, and that holding shall not affect the validity of the remaining
portion thereof.” (§ 11362.82.)




The Attorney General urges us to avoid this outcome by finding 1;hat, in any event,
defendant has not demonstrated prejudice because he was allowed to and did present a
defense under the CUA. The Aﬁoﬁey General points out that the jury instructions did
not reference the eight-ounce or other quantity limits. Rather, the jury was instructed on
the CUA:-defense as follows: “Possession or cultivation of marijuana is not unlawful if
authorized by the Compassionate Use Act. The Compassionate Use Act allows a person |
to possess or cultivate marijuana for personal medical purposes when a physician has
recommended or approved such use. The amount of marijuana possessed or cultivated
must be reasonably related to the patient’s current medical needs. The People have the
burden of proving beyond a reasonable doubt that the defendant was not authorized to
possess or cultivate marijuana for medical purposes. If the People have not met this
burden, you must find the defendant not guilty of this charge.”

This instruction\is consistent with the CUA, and, by itself, raises no constitutional
problem. The problem, however, is not with the ihstruction. It is with the prosecutor’s
references to section 11362.77 while examining witnesses and in argument. The
prosecutor asked Christopher Conrad and Dr. Elting to confirm that sectiorI 11362.77,
subdivision (a), says that a qhaliﬁed patient can possess no more than eight ounces of
dried marijuana, unless they have a medical recommendation to exceed that amount. The
prosecutor then repeatedly argued that defendant did not have a recommendation to
possess more than eight ounces of dried marijliana: “The facts are that the défendant has
[a] physician’s statement that he can use marijuana for medical purposes. That’s not in
dispute, . . . But, what’s also clear is that the law says he cén only have eight ounces of
dried mature female plant. And testimony by the defense expert Mr. Conrad stated that
the amount that was recovered which was about . . . 12 ounces. [{]] Well, guess what? ;
Twelve ounces is still more than eight ounces of marijuana . ... So what happens if the
defendant has more than eight ounces of the dried marijuana stuff? Then, there has to be
some evidence to show that the doctor recommended more than that. And there is no
evidence, . . . It’s not disputed that there is no evidence presented to show that the

“defendant has any medical recommendation that exceeds the eight ounces.” The
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prosecutor continued, “If, for example, you decide, well you know what? I don’t think he
intend[ed] to possess for sale. But, you know what? What he can possess is only eight
ounces. . .. So, the excess that he possess[ed], the other four ounces you can consider
that in the possession charge. o
After reading section 11362.77, subdivision (a), to the jury, the prosecutor said,
“What does that mean? He can have eight ounces of the dried stuff. We know he has 12
-at least, he can have eight ounces of the stuff or he can have six immature plants. |
Evidence was that they found seven plants in this particular case. But you know what?
We’re not saying, no, you can’t ha}ve what you need. That’s not what the law says. The
law says before you can have more than that you need a doctor’s recommendation. He
doesn’t have a doctor’s recommendation, Ladies and Gentleman.” “[Y]i;il can’t have
more than eight ounces, unless he has [a] recommendation and he doesn’t have that.”
Therefore, although the jury was properly instructed that defendant could possess
an amount of marijuana reasonably related to his curreﬁt medical needs, the prosecutor
_improperly argued that eight ounces—but no more—was “reasonable” in the absence of a
doctor’s recommenda,tioﬁ, which defendant did not have. This was prejudicial error. We
cannot conclude that the jury found defendant\hguilty because they believed the amount of
| ‘marijuana he possessed and cultivated was not reasonably related to his medical needs, as
opposed to believing defendant was guilty because he had more marijuana than section
11362.77 says he may have. Defendant therefore is entitled to a reversal of the judgment.
II.  The petition for writ of habeas corpus.
~ Notwithstanding our reversal of the judgnient and remand of this matter, we still
must address the petition for writ of habeas corpus filed by defendant and petitioner and
consolidated with the appeal. Defendant asserts in the petition that his trial counsel was
ineffective because hé failed to move to suppress the evidence. On this point, we
disagree. .
To prevail on an ineffective assistance of counsel claim, a defendant “must show
both that trial counsel failed to actin a manner.to be expected of reasonaBly competent

attorneys acting as diligent advocates, and that it is reasonably probable a more favorable
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determinatiéﬁ would have resulted in the absence of counsel’s failings. [Citations.]”
(People v. Price (1991) 1 C’éll.4th 324, 440; see also People v. Ledesma (1987) 43 Cal.3d
171,216-218.) Thére is a presumption trial counsel’s performance comes within the
wide range of reasonably professional assistance and that counsel’s actions were a matter
of sound trial strategy. (Strickland v. Washington ( 1.9_84) 466 U.S. 668, 689-690; People
v. Lewis (1990) 50 Cal.3d 262, 288.) .

Defendant premises his contention that his trial counsel was ineffective for failing
to move to suppress evidence on People v. Mower, supra, 28 Cal.4th 457. In Mower,
ofﬁcefs recovered 31 marijuana plants from the home of the defendant, whose doctor
recommended he use marijuana. At his trial for possession and cultivation of marijuana,
the defendant argued that the CUA provides a “ ‘complete’ ” immunity from prosecution
and arrest, thus obligating law enforcement officers to “ ‘investigate first, arrest later.” ”
(1d. at p. 468.) The court rejected this argument, but nevertheless noted that law
enforcement officers, before they may lawfully arrcsf a person for any crime, fnust have
probable cause, which includes all of the surrounding facts such as “those that reveal a
person’s status as a qualified patient” under the CUA. (Zd. at pp. 468-469.)

Relying on this language, defendant argues that probable cause did not support the
search warrant Becausc law enforcement officers did not investigate first whether
defendant was a qualified patient under the CUA. Mower does not support such a notion.
Mower briefly alludes to the relevancy a doctor’s recommendation to use marijuana may
have on whether there is probable cause to arrest a person for a marijuana-related crime.
Mower does not discuss or impoée any requirement on officers to investigate the
existence of a doctor’s recommendation to use marijuana before a search warrant may be
issued. Hére, a confidential citizen informant told a deputy that defendant was possibly
growing marijuana at his home. From the informant’s property, the deputy saw several
marijuana plants growing in defendant’s backyard. These facfs established probable
cause to issue the search warrant, and the existence of a doctor’s recommendation to use

marijuana—whether or not the deputy knew about it—did not negate probable cause to
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issue the search warrant. Defendant’s trial counsel therefore did not render ineffective
assistance by failing to move to suppress evidence.
' DISPOSITION
The judgment is reversed and the matter is remanded for further proceedings.
The petition for writ of habeas corpus is denied.
CERTIFIED FOR PARTIAL PUBLICATION

ALDRICH, J.
We concur:

CROSKEY, Acting P. J.

KITCHING. J.
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