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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA, | No.S167531
Plaintiff and Respondent, Court of Appeal
v. ' No. H030475
JAIME VARGAS SOTO, Santa Clara County
Superior Court
" Defendant and Appellant. No. EES04317

APPELLANT’S REQUEST FOR JUDICIAL NOTICE

TO THE HONORABLE RONALD M. GEORGE, CHIEF JUSTICE , AND
TO THE HONORABLE ASSOCIATE JUSTICES OF THE CALIFORNIA
SUPREME COURT:

Pursuant to Evidence Code section 452 and 459, appellant
respectfully requests that this Court take judicial notice of the following
documents, copies of which are attached hereto:

Exhibit A:  Senate Bill 586, as amended August 10, 1981 (1981-

1982 Reg. Sess.)
Exhibit B:  Assembly Bill 457, as amended July 6, 1981 (1981-
1982 Reg. Sess.)



Exhibit C:  Legislative Counsel of California, Report on Enrolled
Bill (SB 586), September 28, 1981. (1981-1982 Reg.
Sess.)

The exhibits consist of legislative history materials concerning 1981
amendments to Penal Code section 288, subdivision (b). This Court has
previously granted respondent’s request to take judicial notice of other
legislative history materials submitted in support of respondent’s argument
that the Legislature’s deletion of the phrase “against the will of the victim”
demonstrated an intent to preclude a consent defense to a charge of lewd
acts with a child committed by use of force, violence, duress, menace or
fear. (See Opening Brief on the Merits at pp. 17-29.) The materials
attached to the current motion are relevant to appellant’s responsive
argument that the legislative history materials do not directly address the
issues in dispute in this case and do not necessarily reflect the view of the
majority of legislators.

For these reasons, appellant requests that the Court take judicial

notice of these records.

DATE: 9 o 1€, 2004 Respectfully submitted,
Heather J. MacKay

Attorney for Appellant
Jaime Vargas Soto
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AMENDED IN ASSEMBLY AUGUST.10, 1981
AMENDED IN ASSEMBLY JULY 10, 1981
* AMENDED IN SENATE MAY 4, 1981

, AMENDED IN SENATE APRIL 20, 1981 -

VSENATE BILL ~ No.58

Introduced by Senators Rams, Garamendi, Keene, Presley,
and Roberti
(Coauthors. Senators Davis, Montoya, and Stiern)
(Coauthors Assemblymen Bane, Bergeson, Chacon,
Filante, Lewis, Moorhead, and anht)

March 16, 1981

An act to amend Sections 44010, 44424, 44435, 87010, 87334,
and 87345 of the Education Code, to amend Sections 189, 220,
286, 288a, 290, 314, 667.5, 667.6, 1048, 1170.1, 1192.5, 1203,
1203.065,  12022.3, and 12022. 8 of, to add Chapter 6
(commencing with Section 292) to Title 9 of Part 1of,to
repeal Sections 288, 288.1, and 647a of, the Penal Code, and to
amend Sections 707 and 1732 of the Welfare and Institutions
Code, relat‘ing to sex offenses'.

'LEGISLATIVE COUNSEL’S DIGEST

SB 586 as amended, Rams Sexual crimes against minors.

~ Existing law pl'OthltS as crimes the commission of various
acts of sexual conduct and sexual assault.peformed upon
children.

This bill would revise the provisions proh1b1t1ng such acts
and add new provisions to prohibit acts of unlawful sexual
conduct and unlawful sexual contact with a child under the
age of 14 years and annoying or molesting a child under the
age of 18 years. The bill would define terms and make related
changes in provisions concerning punishment for sexual
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~ offenses and registration of sex offenders. The bill would‘
- prohibit the granting of probation for persons convicted of-

certain sexual crlmes agalnst - children in spemﬁed,
circumstances.

Article XIII B of the Cahforma COI’IStltllthIl and Sectlons
2231 and 2234 of the Revenue and Taxation Code require the
state to reimburse local agencies and school districts for
certain costs mandated by the state. Other provisions require
the Department of Finance to review statutes disclaiming
these costs and provide, in certain cases, for making clauns to
the State Board of Control for rennbursement -

However, this bill would prov1de that no appropriation is
- made and no reimbursement is required by thls act for a
spemﬁed reason. -

Vote: majority. Appropnatlon no. Fiscal comrmttee yes.
State-mandated local program yes.. - .-

The people of tbe State of Ca[zfomza do enact as follows: -

" SECT ION 1. Sectlon 44010 of the Educatlon Code is
amended to read: .
44010. “Sex offense, as used in Sectlons 44346, 44425,
44436, 44836, 45123, and 45304, means any one or more of |
" the offenses listed below o
‘(a) Any offense defined in Section 261.5, 266, 267, 285,
- 286, 288a, 293, 294, subdivision 3 or 4 of Section 261, or.
subdivision (a) or (d) of Section 647 of the Penal Code.
(b) Any offense defined in former subdivision 5 of
10 former Section 647 of the Penal Code repealed by
11 Chapter 560 of the Statutes of 1961, or any offense defined
12 in former subdivision 2 of former Section 311 of the Penal
13 Code repealed by Chapter 2147 of the Statutes of 1961, if
14 the offense defined in such sections was committed prior
15 to September 15, 1961, to the same extent that such an
16 offense comm1tted prior to such date was a sex offense for
17 the purposes of this section prior to September 15, 1961.
18 | (c) Any offense defined. in Section 314 of the Penal
19 Code committed on or after September 15, 1961. . |
20 (d) Any offense defined in former subd1v131on 1 of
21 former Section 311 of the Penal Code repealed by
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Chapter 2147 of the Statutes of 1961 committed on or
after September 7, 1955, and prior to September 15, 1961.

(e) Any offense mvolvmg lewd and lascivious conduct
under Section 272 of the Penal Code commltted on or

~ after September 15, 1961.

(f) - Any offense mvolvmg' lewd and lascivious conduct
under férmer Section 702 of the Welfare and Institutions

" Code repealed by Chapter 1616 of the Statutes of 1961, if

such offense was committed prior to September 15, 1961,

‘to the same extent that such an offense comnntted prior

to such date was a sex offense for the purposes of this -
section prior to September 15, 1961..
(g) Any offense defined in Section 286 or 988a of the

"Penal Code prior to the effective date of the amendment
of either section enacted at the 1975-76 Regular Session

of the Legislature committed prior to the effective date

of the amendment. ~
(h) Any offense defined in Section 288 or 647a of the
Penal Code prior to the repeal of either section enacted

-at the 1981-82 Regular Session of the Leglslature
‘committed prior to the effective date of the repeal.

(i) Any attempt to comrmt any of the

above-mentioned offenses. -

‘(j) Any offense committed or attempted in any other

-state which, if committed or attempted in this state,
.would have been punishable as one or more of the |
" above-mentioned offenses. |

- SEC. 2. Section 44424 of the Educatlon Code is’
amended to read:

44424. Upon the becommg final of the conv1ct10n of
the holder of any credential issued by the State Board of
Education or the Commission for Teacher Preparation

- and Licensing of a violation, or attempted violation, of

any one or more of Penal Code Sections 187 to 191, 192
insofar as said section relates to voluntary manslaughter
193, 194 to 232, both inclusive, 244, 245, 261 to 267, both
1nclu51ve 273a, 273f, 273g, 278, _285 286, 286.5, 287, 288,

288.1, 288a, '_293, 294; ‘424, 425, 484 to 488, both i;hc]usive,

insofar as said sections relate to felony convictions, 503

~and 504, or of Penal Code Section 272, the commission
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shall forthwith revoke the credenhal -

SEC. 3. Section 44435 of .the Educatlon Code 1s
amended to read: :

44435. Upon the becommg final of the convxctlon of
the holder of a certificate issued by a county board of
education of a violation or attempted violation of any one
or more of Penal Code Sections 187 to 191, 192 insofar as.
said section relates to voluntary manslaughter 193,194 to
232, inclusive, 244, 245, 261 to 267, inclusive, 2733, 273f;
273g, 278, 285, 286, 286.5, 287, 288, 288.1, 288a, 293, 294, 424,

- 495, 484 to- 488, both mcluswe msofar as sa1d sections

relate to grand theft, 503 and 504, or of Penal Code
Section 272, the county board of educatlon shall forthwith
revoke the certificate.

SEC. 4. Section 87010 of the Educatlon Code is
amended to read:

87010. “Sex offense,” as used in Sections 87290 87335
87346, 87405, 88022, and 88123, means any one or more of
the offenses listed below:

(a) Any offense defined in Sectlons 9261.5, 266, 267, 285,
286, 288a, 293, 294, 295, subdivision 3 or 4 of Sectlon 261,
or subdivision (a) or (d) of Section 647 of the Penal Code.

(b) Any offense defined in former subdivision 5 of

former Section 647 of the Penal Code repealed by

Chapter 560 of the Statutes of 1961, or any offense defined
in former subdivision 2 of former Sectlon 311 of the Penal
Code repealed by Chapter 2147 of the Statutes of 1961, if
the offense defined in such sections was committed prior
to September 15, 1961, to the same extent that such an
offense committed prior to such date was a sex offense for
the purposes of this section prior to September 15, 1961.

(c) . Any offense defined in Section 314 of the Penal
Code committed on or after September 15, 1961. '

(d) Any offense defined in former subdivision 1 of
former Section 311 of the Penal Code repealed by
Chapter 2147 of the Statutes of 1961 committed on or .
after September 7, 1955, and prior to September 15, 1961.

(e) Any offense involving lewd and lascivious conduct
under Section 272 of the Penal Code commltted on or
after September 15, 1961.
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(f) Any offense involving lewd and lascivious conduct -
under former Section 702 of the Welfare and Institutions
Code repealed by Chapter 1616 of the Statutes of 1961, if
such offense was committed prior to September 15, 1961,

“to the same extent that such an offense commltted prior

to such date was a sex offense for the purposes of this
section-prior to September 15, 1961.

(g) Any offense defined in Section 286 or 288a of the
Penal Code prior to the effective date of the amendment
of either section enacted at the 1975-76 Regular Session
of the Legislature committed pnor to the effectlve date
of the amendment.

(h) Any offense defined in Section 288 or 647a of the
Penal Code prior to the repeal of either section enacted
at the 1981-82 Regular Session of the Legislature
committed prior to the effective date of the repeal. |

(i) Any attempt to commit any of the
above-mentioned offenses. = |

(j) Any offense committed or attempted in any other

-state which, if committed or attempted in this state,

would have been punishable as one or more of the
above-mentioned offenses.

SEC. 5. Section 87334 of the Education Code is
amended to read: |
87334. 'Upon the becoming final of the conviction of
the holder of any credential issued by the board of

‘governors, or State Board of Education of a violation, or
-attempted violation, of any one or more of Penal Code

Sections 187 to 191, 192 insofar as said section relates to
voluntary manslaughter 193, 194 to 232, both inclusive,
244, 245, 261 to 267, both mcluswe 273a, 273f, 273g, 278,

‘285 286, 286.5, 287, 288, 288.1, 288a, 293, 294, 424, 425, 484

to 488, both 1ncluswe, msofar as sald sections relate to
felony convictions, 503 and 504, or of Penal Code Section
272, the board of governors shall forthw1th revoke the
credentlal

SEC. 6. Section 87345 of the Education Code is
amended to read: -

87345. Upon the becommg final of the conviction of
the holder of a certificate issued by a county board of



0o G N D O wmmm-wm»—-»—u—»—‘u—-’»—u—u—-‘»—u—- '

S ©2 G €O
BEBEI3

'SB,,5,86 Y

~ educatlon of a violation or attempted violation of any one

or more of Penal Code Sections 187 to 191, 192 insofar as

- said section relates to voluntary manslaughter, 193, 194 to
- 232, both inclusive, 244, 245, 261 to 267, inclusive, 273a,

273f 273g, 278, 285, 286, 286.5, 287, 288, 288.1, 288a, 293,
204, 424, 425, 484 to 488, both inclusive, insofar as said
sections relate to grand theft, 503 and 504, or of Penal

"'Code Section 272, the county board of educatron shall
- forthwith revoke the certificate.

SEC.6.5. Section 189 of the Penal Code is amended to
read: .

189. All murder which is perpetrated by means of a
destructive device or explosive, poison, lyirig in wait,
torture, or by any other kind of willful, deliberate, and
premeditated killing, or which. is committed" in the

perpetration of, or attempt to perpetrate, arson, rape,

robbery, burglary, mayhem, or any act punishable under
Section 293 or 294, is murder of the first degree; and all

other kinds of murders are of the second degree

~ Asused in this section, “destructive device” shall mean
any destructive device as defined in Section 12301, and
explosrve shall mean ‘any explosive  as defrned in
Section 12000 of the Health and Safety Code. :
S(I;IC 7. “Section 220 of the Penal Code is- amended to
rea
220. . Every person who assaults another with intent to
commit mayhem, rape, sodomy, oral copulatlon or any:

. violation of Section 264.1, 289, 293, or 294 is punishable by

imprisonment in the state prison for two, four, or six
years.

SEC 8.. Section 286 of the Penal Code is amended to
read: - .

286. (a) Sodomy is- sexual conduct consmtmg of
contact between the pems of one person and the anus of
another person. |

(b) (1) Except as provrded in Sections 293 and 294,
any person who participates in an ‘act of sodomy wrth
another person who is under 18 years of age shall be
punished by imprisonment in the state prison, or in a
county jail for a period of not more than one year.
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(2) Except as prov1ded in. Sectlon 993, or 294, any
person over the age of 21 years who part101pates in an act
with another | person who is under 16 years of

“age shall be guilty of a felony.

(c) Any person who commits an act of sodomy when
the act is accomplished against the victim’s will by means
of force,.violence, duress, menace, or fear of immediate
and unlawful Bod1ly injury on the victim or another

- person shall be punished by imprisonment in the state
‘prison for three; six, or eight years.

(d) Any person who, while voluntarily . actmg in
concert with another person, either personally or by
aiding and abetting such other person, commits an act of
sodomy when the act is accomplished against the victim’s
will by means of force or fear of immediate and unlawful

. bodily injury on-the victim or another person. shall be

punished by imprisonment in the state prlson for five,

seven or nine years..

(e) Any person who participates in an act of sodomy :
with any person of any age while confined in any state
prison, as defined in Section 4504, or in any loeal
detention facility as defined in Section 6031.4, shall be
punished by imprisonment in the state prison, or in a
cOunty jail for a period of not more than one year.

- (f) Any person who commits an act of sodomy, and the
victim is at the time unconscious of the nature of the act

- and this is known to the person committing the act, sha]l

be punished by -imprisonment in the state prison, or in a

county jail for a period of not more than one year.
SEC. 9. Section 288 of the Penal Code is repealed.
SEC. 10. - Section 288.1 of the Penal Code is repealed.
SEC. 11. Section 288a of the Penal Code is amended

to read:

988a. (a) Oral copulatlon is the act of copulatmg the
mouth of one person W1th the sexual ‘organ of another
person.

“(b) (1) Except as prov<1ded in Sections 293 and 294,
any person who participates in an act of oral copulation
with another person who is under 18 years of age shall be
punished by imprisonment in the state prison, or in a



n
o~

O 00 =AM ULk WM

586 B —8—
county jail for a period of not more than one year

(2) Except as provided in Section 293 or 294, any
person over the age of 21 years who part1c1pates in an act
of oral copulation with another person who.is under 16
years of age shall be guilty of a felony.

(c) Any person who commiits an act of oral copulation
when the act is accomplished against the victim’s will by
means of force, violence, duress, menace, or fear of
immediate and unlawful bodily injury on the victim or

" another person shall be pumshed by imprisonment in the

state prison for three, six, or eight years. v

(d) Any person who while voluntarily actmg in
concert with another person, either personally or by
aiding and abetting such other person, commits an act of

- oral copulatlon when the act is accomplished against the

victim’s will by means of force or fear of immediate and
unlawful bodily injury on the victim. or another person
shall be pumshed by imprisonment in the state pnson for
five, seven, or nine years.

(e) Any person who participates in an act of oral
copulatlon while confined in any state prison, as defined

- in Section 4504 or in any local detention facility as defined

in Section 6031.4, shall be punished by imprisonment in
the state prison, orin a county Jall for a period of not more

~ than one year.

(f) Any person who commits an act of oral copulatlon
and the victim is at the time unconscious of the nature of
the act and this is known to the person committing the
act, shall be punished by imprisonment in the state
prison, or in a county jail for a period of not more than
one year.

SEC. 12. Section 290 of the Penal Code i is amended to

read:

290. (a) Any person who, since the first day of ]uly,
1944, has been or is hereafter convicted in the State of
California of the offense of assault with intent to commit
rape, the infamous crime .against nature, or sodomy
under Section 220, or of any offense defined in Section

266, 267, 268, 285, 286, 288, 288a, 289, 293, 294, 295,

subdivision 1 of Section 647a, subdivision 2 or 3 of Section
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261, subdivision (a) or (d) of Sechon 647, or subdivision

-9rofiSection 314, or of any offense mvolvmg lewd and
conduct under Section 272; or any person who
since suich date has been or is hereafter convicted of the
attempkto commit any of the above-mentioned offenses;

or amy’ person who since such date or at any time
hereafter is discharged or paroled from a penal

institution -where- he ‘was confined because of the
commis§ion or attempt to commit one 6f  the
above-mentioned offenses; or any person who since such
date or 4t any time hereafter is determined to be a
mentally disordered sex offender under the provisions of
Article 1 (commencing with Section 6300) of Chapter 2
of Part 2 of Division 6 of the Welfare and Institutions
Code; or any person who has been since such date or is

- hereafter convicted in any other state of any offense
‘which, if committed or attempted in this state, would

have been punishable as one or more of the
above-mentioned offenses, shall within 30 days after the
effective date of this section or within 30 days of his
coming into any county or city, or city and county in
which he resides or is temporarily domiciled - for such

: length of time register with the chief of police of the city

in which he resides or the sheriff of the county if he
resides in an unincorporated area.

(b) Any person who, after the first day of August, 1950, -
is discharged or paroled from a jail, prison, school, road
camp, or other institution where he was confined because
of the commission or attempt to commit one of the
above-mentioned offenses or is released from a state
hospital. to which he was committed as a mentaily
disordered sex offender under the provisions of Article 1
(commencing with Section 6300) of Chapter 2 of Part 2
of Division 6 of the Welfare and Institutions Code shall,
prior to such discharge, parole, or release, be informed of
his duty to register under this section by the official in
charge of the place of confinement or hospital and the

official shall require the person to read and sign such

form as may be required by the Department of Justice,
stating that the duty of the person to register under this
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section has been explained to him. The official in charge
of the place of confinement or hospital shall obtain the
address where the person expects to reside upon his

discharge, parole, or release and shall report such address

to the Department of Justice. The official in charge of the
place of confinement or hospital shall give one copy of
the form to the person, and shall send two or, if the
conviction which makes the person subject to this section
is a felony conviction, shall, not later than 45 days’ pnor
to the scheduled release of such person, send four copies
to the Department of Justice, which, in turn, shall
forward one copy to the appropriate law enforcement
agency having local jurisdiction -where the person
expects to reside upon his discharge, parole, or release,
and, if the conviction which makes the person subject to

this section is a felony conviction, one copy to the:

prosecuting agericy which prosecuted the person and one
copy to the court where he was prosecuted. All such

forms shall, if the conviction which makes the person

subject - to. this section is a felony conviction, . be
transmitted within such times as to be received by the
local law enforcement agency, prosecuting agency and

court 30 days pr ior to the d1scharge parole or release of

the person.
(c) Any person who after the first day of August 1950

“is convicted in the State of California of the 'commission

or attempt to commit any of the above-mentioned
offenses and who is released on probatlon or discharged
upon payment of a fine shall, prior to such release or
discharge, be informed of his duty to register under this
section by the court in' which he has been convicted and
the court shall require the person to read and sign such
form as may be required by the Department of Justice,

~ stating that the duty of the person to register under this

section has been explained to him. The court shall obtain
the address where the person expects to reside upon his
release or discharge and shall report within three days
such address to the Department of Justice. The court shall
give one copy of the form to the person, and shall send

" two copies to the Department of Justice, which, in turn,



@mﬂdmewmﬁ"'

shall " for

: enforce

—11— "~ SB 586

ard one copy to the appropriate law
nt agency having local jurisdiction where the
person. €; _‘ects to reside upon hlS dlscharge parole, or -

frelease . ’

(d) Such reglstratlon shall consist of (a) a statement in
writing signed by such person, giving such information as -
may be required by the Department of Justice, and (b)
the fingerprints and photograph of such person. Within
three days thereafter the registering law enforcement
agency shall forward such statement, fingerprints and
photograph to the Department of- Justlce

(e) . If "any person.  required to register hereunder

_changes his residence address he shall inform, in writing

within 10 days, the law enforcement agency with whom

: he last reglstered of his new address. The law
. enforcement agency shall, within three days after receipt

of such information, forward it to the Department of

~Justice. The Department of Justice shall  forward
- appropriate registration data to the law enforcement

agency having local Junsdlctlon of the new place of-
residence. |

(f) Any person requlred to reglster under the
provisions of this section who shall violate any of the
provisions thereof is gullty of a misdemeanor. Any person

‘who has been convicted of assault with intent to commit
rape, oral copulation or sodomy, or of any violation of
‘Section 286, 288, 288a, 289, 293, or 294, or subdivision 2 or

3 of Section 261, and who is requ1red to register under the
provisions of this section who shall willfully violate any of
the provisions thereof is guilty of a misdemeanor and
shall be sentenced to serve a term of not less than 90 days

" nor more than one year in the county jail. In no event

does the.court have the power to absolve a person who
willfully violates this section from the obligation of
spending at least 90 days of confinement in the county jail
and of completing probatlon of at least one year.

- (g) Whenever any person is released on parole or
probation and is required to register under the provisions

- of this section but fails to- do so within the time

_prescnbed the Community Release Board, the Youth
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Authonty, or the court, as the case may be, shall order the
parole or probation of such person revoked. .
(h) The statements, photographs and fingerprints

“herein required shall not be open to inspection by the

public or by any person other than a regularly employed
peace or other law enforcement officer.

(i) In any case in which a person who would be
required to regrster pursuant to this section for a felony
conviction is to be temporarily sent outside the
institution where he is confined on any assignment within
a city or county including fire fighting, disaster control,

or of whatever nature the assignment may be, the local
law enforcement agency having jurisdiction over the
place or places where such assignment shall occur shall be
notified within a reasonable time prior to such removal
from the institution. This provision shall not apply to any
person temporarily released under guard from the
institution where he is conﬁned |

(i) As used in this section “mentally dJsordered sex
offender” includes any person who has been determined
to be a sexual psychopath or a mentally disordered sex
offender under any provision which upon. the effective
date of the amendment of this section enacted at the
1975-76 Regular Session of the Leglslature is, or which

-prior to such date has been, contained in Division 6
(commencing .with Sectxon 6000) of the Welfare and
~ Institutions Code.

SEC. 13. Chapter6 (commencmg with Sectlon 292) 1s
added to Title 9 of Part 1 of the Penal Code to read:

CHAPTER 6. SEXUAL OFFENSES INVOLVINC
CHILDREN

292. The followmg deﬁmtlons and prov1smns are
applicable to this chapter:

(a) Inany arrest or prosecution under this chapter the
peace officer, the district attorney and the court shall

‘consider the needs of the child victim:and shall do

whatever is necessary and constitutionally perm1ss1ble to
prevent psychological harm to the child wctlm
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~(b) “Sexual act” means:

(1) Vaginal intercourse.

" (2):Anal initercourse.

(3) Contact between the mouth or tongue, and the

penis, the scrotum the anus, or the vulva with or upon'a
child.

-(4-)- 2 bebweeﬁ the sex ergans of ene person and
the sex efgans of another-
(c) “Sexual penetration” means penetration, however

slight, of the genital or anal openings of another person,

by any foreign object, substance, instrument or device. |
(d) “Sexusl eontaet™ ‘iSexuaIly touch” means the

~ touching of the primary genital area including the mens
. publs penis, testicles, mens veneris, vulva or vagina, the

groin, buttocks, anus, or breasts , or touching the clothing -

~covering the primary genital area.

(e) Penetration, however slight, is. sufflment to
complete vaginal or anal intercourse.
(f): Emission of semen is not. requu'ed to. complete a

sexual act.

(g) “Child” means a person under 14 years of age, |
unless otherwise specified. |

(h) “Position of autherity special trust” means that
position occupied by a natural parent, adoptive parent,
stepparent , foster parent, relative, household member,

“teacher, counselor, religious leader, doctor, employer s
or other person who by reason of that position ; is able to
exercise undue influence over a child.

293. {a> A personis gmlty of unlawful sexual conduct
with a child when he-engages in a sexual act with a child,
or when with the intent to arouse or gratify the sexual

_desire of any person he sexually pénetrates or causes the.
'sexual penetration of a chxld

(a) 'Unlawful sexual conduct with a child when

committed by force, violence, duress, menace, or threat

~ of bodily i injury is a felony punishable by imprisonment
in the state prison for five, seven, or mne years.

fe)
- (b) Unlawful sexual conduct with. a child when
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committed by a person in a position of autherity Vspeczal
trust is a felony pumshable by imprisonment in the state
prison for four, six, or eight years | ~ :

(c) Unlawful sexual conduct ‘with a child ‘when tlre
actor is at least two years older than the child is a felony

| pumshable by imprisonment in the state prison for three,

six, or eight years. .

294. {a)> A personis gullty of unlawful sexual contact
with a child when with the intent to arouse or gratify the
sexual desire of any person he sexually touches or causes
a child to be sexually touched, or causes the Chlld o
sexually touch him or another person. ‘

b}

(a) - Unlawful sexual contact w1th a child when
committed by force, violence, duress, menace, or threat
of bodily mjury is a felony pumshable by imprisonment
in the state prison for five, seven, or nine years

ter
(b) Unlawful sexual contact \mth a chlld when'

" committed by a person in-a position of a&t—heﬂty special

trust is a felony pumshable by unpnsonment in the state

 prison for four, six, or eight years.

(¢ Unlawful sexual contact with a chlld When the
actor is at least five years older than the child is

'pumshable by imprisonment in the state pnson for three

Six, or elght years.
. 295. Every person who annoys or molests any Chlld
under the age of 18 years is a vagrant and is punishable
upon first -conviction by a . fine not exceedmg five
hundred dollars ($500) or by imprisonment in the county
jail for not exceedmg six months or by both such fine and
imprisonment and is punishable upon the second and
each subsequent conviction or, upon the first conviction
after a previous conviction under Section 288,293, 294 or
647a, by imprisonment in the state prlson : .
296." (a) Notwithstanding the provisions of - Section
1203, probation shall not be granted to, nor shall the

‘execution or lmposmon of sentence be suspended for, nor
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‘shall a ﬁndmg bnnglng the defendant within the
provision of this section be stricken pursuant to Section

1385 for é,ny of the following persons: -
(1) A} person convicted of violating subd1v131on by (a )

of Section 293 or subdivision b} (2) of Section 294.

(2) A’person convicted of violating subdivision {e} (b)

or 4d} (¢} of Sectlon 293 or subdivision e> (b) of Section

294,
(3) A person who per-seﬂally inflieted caused bodily

injury on the child victim in committing or attempting to
commit a violation of Section 293, 294 or 295.
(4) A person convicted of committing or attempting

to commiit a violation of Section 293 or 294 and who was =
a stranger to the child victim or made friends with the

child victim for the purpose of engaging in unlawful

~. sexual conduct or unlawful sexual contact with a child.

(B) ‘A person who used a deadly weapon during the

~ commission or attempted cominission of a violation of

Section 293 or 294. :
(6) A person convicted of cormmttmg or attemptmg

to commit a violation of Section 293 or 294 and who has
- had a prior conviction of Seetion 261; 264-1; 286; 286:5; 288;

288a: 280- 203 or 204 which eceurred w&hm the prior 10
FOaEs: ‘subdivision (2) of Section 261, or Section 264.1,

Section 288, or 289, of committing sodomy or oral
“copulation in violation of Section 286 or 288a by force,.
-violence, duress, menace, or threat of great bodily harm,

of assaulbng another with intent to commit. a crime
specified in this paragraph in violation of Section 220, or ‘7

. a violation of Section 266,

(7) A person convicted of kldnappmg the child v1ct1m

'in violation of either Section 207 or 209 and who is
“convicted of committing or attempting to commit a

violation of Section 293 or 294 during the kidnap. - _
(8) A person who is convicted of committing or

_attempting to commit a violation of Section 293 or 294 on
~more than one victim.

(b). Paragraphs (2) and (8) of subdivision (a) shall not.
apply when the court makes all of the following findings:
(1) The defendant is the victim’s natural parent
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adoptive parent, stepparent relatlve or,orisa member
of the victim’s household who has lived'in the household
for. a substantial period of time but not less than one

-econtinuous year, while assuming the role as parent.

{2} Imprisonment of the defendant would either
eause psyehologienl harm to the ehﬂd— oF eause !ehe
bfeakﬂp of the family: or both:
-(2) Imprisonment of the defendant is not in t]ze best
interest. of the child. -
(3) Rehabilitation of the defendant is feasible in a

" recognized treatment program designed to deal with

child molestation, and if the defendant is to remain in the
household, a program that is specifi ca]] ly des1gned to deal
with molestation within the family.

(4) There is no threat of physmal harm to the child
victim if there is no imprisonment. The court upon
making its findings pursuant to this subdivision is not

: precluded from sentencing the defendant to jail or

prison, but retains the discretion not to. The court shall
state its reasons on the record for whatever sentence 1t
imposes on the defendant. '

- (c) The existence of any fact which would make a

person 1nehg1ble for probation under subdivision (a)
‘shall be alleged in the accusatory pleading, and either

admitted by the defendant in open court, or found to be
true by the jury trying the issue of guilt or by the court
where guilt is established by plea of guilty or nolo

" contendere or by trial by the court sitting without a jury.

298. - (a) Any person who is found guilty of violating
Section 293 or 294 shall receive a five-year enhancement
for each prior conviction of an offense listed in

- subdivision (b) prowvided that no additional term shall be

imposed under this subdivision for any prison term
served prior to a period of 10 years in which the
defendant remained free of both prison custody and the
commission of an offense szclz results in a felony
conviction.

(b) Section 261, 264.1, 285, 286, 288, 988a, 289, 293 or
204,

(c) A vmlatxon of Section 293 or 294 by a person who
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_has served two or more prior prison terms for a v101at10n

nse listed in subdivision (b) is punishable as a
nprisonment in the state prison for 15 years to
r. purposes of this subdivision a conviction for a
n: of an offense listed in subdivision (b) in which
the erson'was committed to a state hospital shall be the
equwalent of a sentence to state prison. The provisions
of Article 2.5 (commencing -with Section 2930) of
Cbapter 7 of Title 1 of Part 3 shall apply to reduce any
minimum term in a state prison imposed pursuant to this
section, but such person shall not otbervm'e be released

_ on parole prior to such time.

SEC 14. Section 314 of the Penal Code is amended to

read:

314. Every person who wﬂlfully and lewdly, either:

1. Exposes his person, or the private parts thereof, in
_any public place, or in any place where there are present
other persons to be offended or annoyed thereby; or,

2. Procures, counsels, or assists any person so to expose

~ himself or take part in any model artist exhibition, or to

make any other exhibition of himself to pubhc view, or "

‘the view of any number of persons, such as is offenswe to

decency, or is adapted to excite to vicious or lewd

-thoughts or acts, is guilty of a misdemeanor.

~ Upon the second and each subsequent conviction
under subdivision 1 of this section, or upon a first
conviction under subdivision 1 of this section after a

previous conviction under Section 288, 293 or 294 of this

code, every person so convicted is gullty of a felony, and
is pumshable by imprisonment in state prison.
SEC. 15. Section 647a of the Penal Code is repealed.
- SEC. 16. Section 667.5 of the Penal Code is amended

- to read:
34

667.5. Enhancement of prison terms for new offenses
because of prior prison terms shall be imposed as follows:
(a) - Where one of the new offenses is one of the violent
felonies specified in subdivision (c), in addition and
consecutive to any other prison terms therefor, the court
shall impose a three-year term for each prior separate

prison term served by the defendant where the prior was

0  oh BKRR
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one of the violent felonies specified in subdivision (c);

provided that no additional term shall be imposed under
this subdivision for any prison term served prior to a
period of 10 years in which defendant remained free of
both prison custody and the commission of an offense
which results in a felony conviction.

(b) Except where subdivision (a) apphes, where the
new offense is any felony for which a prison sentence is
imposed, in addition and consecutive to any other prison
terms therefor, the court shall impose a one-year term for
each prior separate prison term served for any felony;
provided that no additional term shall be imposed under

- this subdivision for any prison term served prior to a

period of five years in which defendant remained free of

both prison custody and the commission of an offense

which results in a felony conviction.

(c) For the purpose of this section, Vrolent felony
shall mean any of the following: .

(1) Murder or voluntary manslaughter

(2) Mayhem.

(3) Rape as defined in subdivision (2) of Sectlon 261

" (4) Sodomy by force, violence, duress, menace or
threat of great bodily harm.

(5) Oral copulation by force, vmlence, duress, menace,

or threat of great bodily harm.

(6) Unlawful sexual conduct with a chlld or unlawful
sexual contact with a child as defined in' subdivision (b)
of Section 288, subdivision b} (a2) of Sectlon 293, or
subdxvrsron b¥ (a) of Section 294.

(7) ' Any felony punishable by death or 1mpr1sonment
in the state prison for life. |

(8) Any other felony in whlch the defendant inflicts
great bodily injury on any person other than an
accomplice which .has been charged and proved as
provided for in Section12022.7 on or after July 1, 1977, or
as specified prior to July 1, 1977, in Sections 213, 264 and
461, or any felony in which the defendant uses a ﬁrearm
which use has been charged and proved as provrded in
Section 12022.5.

The Leglslature finds and declares that these spemﬁed
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crimes merit spec1al consideration ‘when imposing a
sentence. to dlsplay society’s condemnation for such .

“extraordinary crimes of violence against the person. .

(d). For the purposes of this section the defendant shall

be deemed to remain in prison custody for an offense

until the official discharge from such custody or until

release on parole whichever first occurs 1nclud1ng any
‘time during which the defendant remains, subject to

reimprisonment for escape from such custody or is
reimprisoned on revocation of parole. The additional

penalties provided for prior prison terms shall not be
| 1mposed unless they are charged and admitted or found
~ true in the action for the new offense. .

(e) The additional penalties provided for prior prison

" terms shall not be imposed for any felony for which the
 defendant did not serve a prior separate term in state
-~ ‘prison..

) A prior conviction of a felony shall include a
conviction in another Junsdlctlon for an offense which if

committed in California is punishable by imprisonment
_in state prison provided the defendant served one year or
"more in prison for such offense in the other jurisdiction.
‘A prior conviction of a particular felony shall include a

conviction in another jurisdiction for an offense which
includes all of the elements of the particular felony as

- defined under California law provided the defendant

served one year or more in pnson for such offense in the
other Junsdlctlon |

(g) A prior separate pnson term for the purposes of
this section shall mean a continuous completed period of

- prison incarceration imposed for the particular offense
“alone or in combination with concurrent or consecutive

sentences for. other crimes, including any

e_rexmpnsomnent on revocation of parole which is not
accompanied by a new commitment to prison, and

including any reimprisonment after escape from such

- incarceration.

(h) Serving a prison term includes any confinement
time in. any state prison or federal penal institution as
punishment for commission of an offense, including
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conﬁnement in a hosp1ta1 or other institution or facility
credited as service of pnson time in the Junsdlctlon of
such confinement. -

(i) For the purposes of this section, a ) commitment to-

-the State Department of Health as a menta]ly disordered
sex offender following a conviction of a felony, which

commitment exceeds one year  in duratlon shall be:
deemed a prior prison term. |

- SEC. 17. Section 667.6 of the Penal Code is amended-
to read: -

667.6. (a) Any person who is found guilty of vmlatmg |
subdivision (2) or (3) of Section 261, Section 264.1,
subdivision (b) of former Section 288, subd1v131on by (a) :
of Section 293 or subdivision {b¥ (2) of Section 294,
Section 289, or of committing sodomy or oral copulatlon'
in violation of Section 286 or 288a by force, violence,
duress, menace or threat of great bodily harm who has
been convicted previously of any such offense shall
receive a five-year enhancement for each such prior
conviction provided that no enhancement shall be
1mposed under this subdivision for any conviction
occurring prior to a penod of 10 years in which the person :
remained free of both prison custody and the commission
of an offense which results in a felony conviction. |

(b) Any person convicted of an offense spemﬁed in
subdivision (a) who has served two or more prior prison .
terms as defined in Section 667.5 for any offense specified
in subdivision (a), shall receive a 10-year enhancement

for each such prior term provided that no additional

enhancement shall be unposed under this subdivision for
any .prison term served prior to a period of 10 years in.
which the person remained free of both prison custody
and the commission of an offense which results ina felony

‘conviction,

(¢) In lieu of the term provxded in Sectlon 1170 1, a
full, separate, and consecutive term may be imposed for
each violation of subdivision (2) or (3) of Section 261,
Section 264.1, subdivision (b) of former Section 288,
Section 289, subdivision b} (a) of Section 293,

- subdivision 4k} (a) of Section 294, or of committing
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_sodomy. or oral copulatlon in violation of Section 286 or |
288a by. force, violence, duress, menace or threat of great -

bodily harm whether or not the crimes were committed

“during .a, single transaction. If such term is imposed
_consecutively pursuant to this subdivision, it shall be
~served.~c,‘_‘nsecutlvely to any other term of imprisonment,

halkccommence from the time such person would

wise have been released from imprisonment. Such
term shall not be included in any determination pursuant
to Section 1170.1. Any other-term imposed subsequent to
such . tezm shall not be merged therein but. shall

- commencge at the time such person would otherwise have .
*,been released from prison.

(d) A _full, separate, and . consecutlve term shall be

-~ served for each violation of subdivision (2) or (3) of

Section 261, Section 264.1, Section 289, subdivision: by (a)

~of Section 293, SUblelSlOll b} (a) of Section 294, or of
‘committing - sodomy or oral copulation in violation -of |
~ Section 286 or 288a by force, violence, duress, menace or -

threat of great bodily harm if such crimes involve

- separate victims or involve the same victim on separate
‘occasions.

Such term shall be served consecutlvely to any other

term of imprisonment, and shall commence from’ the
_time such person. would otherwise have been released
-from imprisonment. Such term shall not be included in -
- any determination pursuant to Section 1170.1. Any other
‘term imposed subsequent to such term shall not be
 merged therein but shall commence at the time such
person would otherwise have been released from prison.

SEC. 18. Secuon 1048 of the Penal Code is amended
to read:
1048. The issues on the calendar must be dlsposed of

" in the following order, unless for good cause the court

shall direct an action to be tried out of its order:
1. Prosecutions for felony, when the defendant 1s in

custody.

2. Prosecutlons for misdemeanor, when the defendant'

is in custody.

3 Prosecutlons for felony, when the defendant ison
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4. Prosecutions for rrusdemeanor when the defendant
is on bail. : |

However, all criminal act1ons wherem a minor is
detained as a material witness, or wherein the minor is
the victim of the alleged offense, or wherein any person
is a victim of an alleged violation of Section 261, 264.1, 286,
288a, 289, 293, or 294, committed by the use of force,'
violence, or the threat thereof shall be given precedence
over all other criminal actions in the order of trial. In such-
actions continuations shall be granted by the court only
after a hearmg and determination of the necessity

“ thereof, and in any event, the trial shall be commenced

within thlrty days after arraignment, unless for good
cause the court shall direct the action to be continued,
after a hearing and determination of the necessity of such
continuance, and states the ﬁndmgs for such good cause
on the record. . '
Nothing in this sectlon shall be deemed to provxde a
statutory right to a trial within 30 days.
- SEC. 19. ' Section 1170.1 of the Penal Code is amended

- to read:

1170.1. (a) Except as provided in subd1v1310n (b) and
subject to Section 654, when any person is convicted of
two or more felonies, whether in the same proceeding or
court or in different proceedings or courts, and whether
by judgment rendered by the same or by a different
court, and a consecutive term of imprisonment is
unposed under Sections 669 and 1170, the aggregate term
of imprisonment for all such convictions shall be the sum
of the principal term, the subordinate term and any
additional term nnposed pursuant to Section 667.5 or
667.6. The principal term shall consist of the greatest term
of imprisonment imposed by the court for .any of the
crimes, including any enhancements imposed pursuant
to Section 12022, 12022.3, 12022.5, 12022.6, 12022.7 or
12022.8. The subordinate term for each consecutive
offense which is not a “violent felony” as defined in
subdivision (c) of Section 667.5 shall consist of one-third

- of the middle term of imprisonment prescribed for each:
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other st ch felony conviction for which a consecutive
term 0 .n;ihpnsonment is imposed, and shall exclude any
enhancements. In no case shall the total of subordinate
or such consecutive offenses which are not
felonies™ as defined in subdivision (c) of Section -
667.5 ¢ eed five years. The subordinate term for each
consecutive offense which is a “violent felony” as defined
in- subdigxsmn (c¢) of Section 667.5, including those

offenses described in paragraph (8) of subdivision (c) of

‘Section 667.5, shall consist of one-third of the middle term

of imprisonment prescribed for each other such felony

conviction for which a consecutive term of imprisonment
is imposed, and shall include one-third of any
- enhancements imposed pursuant to Sectlon 12022

12022 5 or 12022.7.
- (b) In the case of any person convicted of one or more

felonies committed while such person is confined in a-

state prison, or is subject to relmpnsonment for escape -
from such custody and the law either requires the terms

to be served consecutively or the court imposes
.consecutive terms, the term of 1mpr1sonment for all such
convictions which such person is required to serve

consecutively shall commence from the time such person
would otherwise have been released from prison. If the

" new offenses are consecutive with each other, the
‘principal and subordinate terms shall be calculated as

provided in. subdivision (a), except that the total of
subordinate terms may exceed five years. The provisions
of this subdivision shall be applicable in cases of

" convictions of more than one offense in different:
~ proceedings, and convietions of more than one offense in
‘the same or different proceedmgs

(¢) When the court imposes a prison sentence for a
felony pursuant to Section 1170 the court shall also

~ impose the additional terms provided in Sections 667.5,

12022, 12022.5, 12022.6, and 12022.7, unless the addluonal

| pumshment therefore is stricken pursuant to subdivision

(g). The court shall also impose any other additional term
which the court determines in its discretion or as
required by law shall run consecutive to the term -
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unposed under Section 1170. In consrdermg the
imposition of such additional term, the court shall apply
‘the sentencing rules of the Judicial Council. _

(d) When two or more enhancements under Sections
12022, 12022.5, and 12022.7 may be imposed for any single
offense, only the greatest enhancement shall apply;
however in cases of robbery, rape or burglary, or
attempted robbery, rape. or burglary the court may
impose both (1). one enhancement for weapons as
provided in either Section 12022 or 12022.5 and (2) an
enhancement for great bodily mJury as prov1ded m_
Section 12022.7. ;

(e) The enhancements rovrded in Sections 667 5
6617.6, 12022, 12022.3, 12022.5, 12022 6, 12022.7, and 12022. 8
shall be pleaded and proven as prowded by law.

(f) The term of imprisonment shall not exceed twice
the number of years imposed by the trial court as the base
term pursuant to subdivision (b) of Section 1170 unless-
the defendant stands convicted of a “violent felony” a

- defined in subdivision (c¢) of Section 667.5, or a

consecutive sentence is being 1mposed pursuant to
subdivision (b) of this section, or an enhancement is
imposed pursuant to Section 12022, 12022.5, 12022.6 or
12022.7 or the defendant stands convrcted of felony
escape from an institution in whlch he is lawfully
confined.

(g) Notwrthstandmg any other prov1sron of law, the

‘court may strike the additional punishment for the

enhancements provided in Sections 667.5, 12022, 12022.5,

12022.6, and 120227 if it determines that there are

circumstances in mitigation of the additional punishment
and states .on the record its reasons for stnkmg the
additional punishment. -

(h) For any violation of subdivision (2) or (3) -of
Section 261, Section 264.1, Section 289, Section 293,
Section 294, or sodomy or oral copulation by force.
violence, duress menace or threat of great bodily harm
as provided in Section 286 or 288a, the number of
enhancements which may be 1mposed shall not be
limited, regardless of whether such enhancements are
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‘enhancement and shall not be merged with any term or
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ant to this or some other section of law. Each of such

SEC. 20. | ‘Section 1192.5 of the Penal Code is amended

‘to read:.

1192.5. Upon a plea of gmlty or nolo contendere to an

-accusatery pleading charging a felony, other than a

violatien of subdivision (2) or (3) of Section 261, Section
264.1, Section 286 by force, violence, duress, menace or
threat of great bodily harm Section 288a by force,
violence, duress, menace or threat of great bodily harm,

“Section 289, or subdivision b} (a2) of Section 293 or 294,
‘the plea may specify the pumshment to the same extent

as it may be specifiéd by the jury on'a plea of not guilty
or fixed by the court on a plea of guilty, nolo contendere,

-or not guilty, and may specify the exercise by the court
thereafter of other powers legally available to it.

Where such plea is accepted by the prosecuting

- attorney in open court and is approved by the court, the

defendant, except as otherwise provided in this section,

cannot be sentenced on such -plea to a punishment more
severe than that specified in the plea and the court may.
ni)t proceed as to such plea other than as spec:ﬁed in the
plea. |
If the court approves of the plea, it shall inform the
defendant prior to the making of the plea that (1) its

_papproval is not binding, (2) it may, at the time set for the

hearing - on the application for probation or
pronouncement of judgment, withdraw its approval in

-the light of further consideration of the matter, and (3)
in such case, the defendant shall be permitted to

withdraw his plea if he desires to do so. The court shall -

- also cause an inquiry to be made of the defendant to

satisfy itself that the plea is freely and voluntarily made,
and that there is a factual basis for such plea.

If such plea is not accepted by the prosecuting attorney.
and approved by the court, the plea shall be deemed
withdrawn and the defendant may then enter such plea
or pleas as would otherwise have been available.
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Ifsuch plea is withdrawn or deemed W1thdrawn it may
not be received in evidence in any criminal, ClVll or
special action or proceedmg of any nature, mcludmg
proceedings before agencies, commlssmns boards, and
tribunals.

SEC. 21. Sectlon 1203 of the Penal Code is amended
to read:

1203. (a) As used in thls code, “probation” shall mean
the suspension of the imposition or execution- of a
sentence and the order of conditional and revocable
release in the community. Except as otherwise provided
in this code, persons placed on probation by .the court
shall be under the supervision of the probatlon officer.

(b) In every case in which a person is convicted of a
felony and is eligible for probation, before judgment is
pronounced, the court shall immediately refer the matter
to the probation officer to investigate and report to the

court, at a spemﬁed time, upon the 'circumstances

surroundmg the ¢rime and the prior history and record
of the person, which may be considered either in
aggravation or mitigation of the punishment. The
probation officer shall immediately investigate and make
a written report to the court of his findings and
recommendations, including his recommendations as to
the granting or denying of probation and the conditions
of probation, if granted. The probation officer shall also

include in his report his determination of whether the

defendant is a person who is required.to pay a fine
pursuant to Section 13967 of the Government Code. The.
probation . officer shall also include in his report for the
court’s consideration whether the court shall require, as.
a condition of probation, restitution to the victim or to the

. Indemnity Fund if assistance has been granted to the

victim pursuant to Article 1 (commencing with Section
13959) of Chapter 5 of Part 4 of Division 3 of Title 2 of the
Government Code, a recommendation thereof, and if so,

the amount there'of,' ‘and the means and manner of

- payment. The report shall be made available to the court

and the prosecuting and defense attorney at least nine
days prior to the time fixed by the court for the hearing
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and. determmahon of the report, a.nd shall be filed wrth
the clerk of the court as a record in the case at the time

of the hearing. The time within which the report shall be
-,mad,, .;available and filed may be waived by written

n of the prosecuting and defense attorney

ig filed with the court or an oral stipulation in open
court which is made and entered upon the minutes of the
court. At.a time fixed by the court, the court shall hear
and determme the application, if one has been made, or,

" in any case, the suitability of probation in the particular
.-case. At-the hearing, the court shall consider any report

of the probation officer and shall make a statement that
it has considered such report which shall be filed with the

“clerk of the court as a record in the case. If the court

determines that there are circumstances in mitigation of
the punishment prescribed by law or that the ends of
justice would be subserved by granting probation to the
person, it may place him on probation. If probation is
denied, the clerk of the court shall immediately send a

copy of the report to the Department of Corrections at

the prison or other institution to which the person is

delivered..

(c) If a defendant is s not represented by an attorney,
the court shall order the probation officer who makes the
probation report to discuss 1ts contents with the
defendant.

(d) In every case in which a person is convicted of a
misdemeanor, the court may either refer the matter to

“the probatjon officer for an investigation anda report or -

summarily grant or deny probation. If such a case is not

referred to the probation officer, in sentencing the

person, the court may consider any information

‘concerning him which could have been included in a-
- probation report. The court shall inform the person of the

information to be considered and permit him to answer
or controvert it. For this purpose, upon the request of the

‘person, the court shall grant a' continuance before the

judgment is pronounced,
(e) Except in unusual cases where the interests of
Justlce would best be served if the person is granted
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probation, probatmn shall not be granted to any of the
following persons: -

(1) Unless he had a lawful right to- carry a deadly l
weapon, other than a firearm, at the time of the
perpetration of the crime or his arrest, any person who
has been convicted of arson, robbery, burglary, burglary
with explosives, rape with force or violence, murder,
assault with intent to.commit murder, attempt to commit
murder, tramwreckmg, kidnapping, escape from. the
state prlson, or a conspiracy to commit one or more of
such crimes and was armed with such weapon at elther
of such times. :

(2) Any person who used or attempted tousea deadly
weapon upon a-human bemg in connection with the

perpetration of the crime of which he has been

convicted.

(3). Any person who wﬂlfully 1nﬂ1cted great bodlly
injury or torture in the perpetratlon of the crime of which
he has been convicted.

(4) Any person who has been: prevxously convrcted
twice in' this state of a felony or in any other place of a
public offense which, if committed in this state, would
have been pumshable as a felony.

(5) Unless he has never been prevrously convmted

. once in this state of a felony or in any other place of a

public offense which, if committed in this state, would

‘have been pumshable as a felony, any person who has

been convicted of burglary with explosives, rape with

force or violence, murder, attempt to commit- murder,

assault with intent to commit murder, tramwreckmg,,

~extortion, kidnapping, escape from the state prison;, a

violation of Section 286, 288a, 293, or 294 or a. consplracy
to commit one or more of such crimes.
~ (6) Any person who has been previously. convicted
once in this state of a felony or in any other place of a
public offense which, if committed in this state, would
have been pumshable as a felony, if he comm1tted any of
the following acts:

(i) Unless he had a lawful right to carry a deadly
weapon at the time of the perpetration of such previous
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crime or his arrest for such previous crime, he was armed
with'sich weapon at either of such times. - |
fe used or attempted to use a deadly weapon

of such previous crime.

(i) *He willfully inflicted great bodily i m]ury or torture
in theperpetration of such previous crime. '

. (7} Any public official or peace officer of this state or -

- any-city, county, or other political subdivision who, in the

discharge of the duties of his public office  or
employment accepted or gave or offered to. accept or

" give any bribe, embezzled publlc money, or was guilty of
.. extortron

(8) Any person | who knowmgly manufactures

| phencyclidine. Should the court grant probatlon, it shall
specify the reason or reasons for such order, On'appeal by
‘the people from such a grant of probation, it shall be

conclusively presumed that such order was made only for

“the reasons specified in such order, and such order shall
- be reversed if there is no substantlal basis in the record
for any of such reasons.

(f) When probatlon is granted in a case which comes
wlthm the provisions of subdivision (e), the court shall
specify on the record and shall enter on the minutes-the

“circumstances indicating that the interests of jﬁstice
‘would best be served by such a disposition. |

(g) If a person is not eligible for probation, the Judge
may, in his discretion, refer the matter:to the probation
officer for an investigation of the facts relevant to the

-sentencing _of the person. Upon such referral, the
probation officer shall 1mmed1ately investigate the

circumstances surrounding the crime and the prior

‘record and history of the person and make a wrltten
- report to the court of his findings.

(h) In any case in which a defendant is convrcted of a
felony and a probation report is prepared pursuant to
subdivision (a) or (g), the probation officer shall obtain
and include in such report a statement of the comments
of the victim concerning the offense. The court may

~ direct the probation officer not to obtain such a statement
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in any case where the victim has in fact. testlﬁed at any
of the court proceedings concerning the offense.

(i) No probatloner shall be released to enter another
state unless his case has been referred to the
Administrator, Interstate Probation and  Parole
Compacts, pursuant to the Uniform Act for Out-of-State
Probationer or Parolee Supervision (Article '3~
(commencing with Section 11175) of Chapter 2 of T1t1e :
1 of Part 4).

SEC. 22. Section ‘1203 065 of the Penal Code is
amended to read:

1203.065. (a) Notmthstandlng any other prowsmn of |
law, probation shall not be granted to, nor shall the -
execution or imposition of sentence be suspended for,
any person .convicted of violating subdivision (2) of
Section 261, or Section 264.1 or 289, or of committing
sodomy or oral copulation in violation of Section 286 or
288a by force, vrolence duress, menace or threat of great
bodily harm. .

(b) Except in unusual cases where the interests of
justice would best be served if the person is granted

- probation, probation shall not be granted to any person

convicted of a violation of Section 220 for assault with
intent to commit rape, sodomy, oral copulation or any
violation of Section 264.1, or Section 289. |

When probation is granted the court shall spemfy on
the record and shall enter on the minutes the
circumstances indicating that the interests of justlce

‘would best be served by such a -disposition.

(c) This section does not prohibit the adjournment of
criminal proceedings pursuant - to - Division 3
(commencing with Section. 3000) or Division 6
(commencing with Section 6000) of the Welfare and
Institutions Code.

SEC. 23. Section 120223 of the Penal Code is -
amended to read:

12022.3. For each violation of Section 261, 264.1, 286,
288a, 289, 293, or 294 and in addition to the sentence
provided, any person shall receive an enhancement (a)
of three years if such person uses a firearm or any other
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‘deadly weapon in the. commission of such Vlolatlon or (b)

of two years if such person is armed with a firearm or any
other deadly weapon.

SEC: 24. Section 120228 of the Penal Code is
amended:to read:

112022%8. Any person who inflicts great bodlly injury,

as defined in Section 12022.7, on any victim in a violation
- of subdivision (2) or (3) of Section 261, Section 264.1,
Section’'*289, subdivision by (2) of Sectlon 293, or

subdivision {b} (a) of Section 294, or sodomy or oral
copulation by force, violence, duress, menace or threat of
great bodily harm as prowded in Section 286 or 288a shall

- receive a five-year enhancement for each such violation

in addition to the sentence provided for the felony

_‘conv1ct10n

SEC. 25. Section 707 of the Welfare and Instltutlons
Code is amended to read:

707. (a) In any case in which a minor is alleged to be
a person described in Section 602 by reason of the
violation, when he or she was 16 years of age or older, of
any criminal statute or ordinance except those listed in

subdivision (b), upon motion of the petitioner made

prior to the attachment of jeopardy the court shall cause
the probation officer to investigate and submit a report
on the behavioral patterns and social history of the minor
being considered for a determination of unfitness.
Following submission and consideration of the report,
and of any other relevant evidence which the petitioner
or the minor may wish to submit, the juvenile court may
find that the minor is not a fit and proper subject to be

‘dealt with under the juvenile court law if it concludes

that the minor would not be amenable to the care,
treatment, and training program available through the
facilities of the juvenile court, based upon an evaluation
of the following criteria:

(1) The degree of criminal sophlstlcatlon exh1b1ted by
the minor.

(2) Whether the minor can be rehabilitated prior to
the expn'atlon of the Juvemle court’s jurisdiction.

(3) The minor’s previous delinquent history.
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(4) Success of prevmus attempts by the juvenile court
to rehabilitate the minor.

(5) The circumstances and grav1ty of the offense
alleged to have been committed by the minor.

A determination that the minor is not a fit and proper

“subject to be dealt with under the juvenile court law may
. be based on any one or a combination of the factors set

forth above, which shall be recited in the order of.
unfitness. In any case in which a hearing has been noticed
pursuant ‘to this section, the court shall postpone the
taking of a plea to the petition until the conclusion of the
fitness hearing, and no plea which may already have been
entered shall constitute evidence at such hearing. =
(b) The provisions of subdivision (c) ‘shall be
applicable in any case in which a minor is alleged to be
a .person described in Section 602 by reason of the
violation, when he or she was 16 years of age or older, of

. one of the following offenses: -

(1) Murder;

(2) Arson of an inhabited building; 3

(3) Robbery whrle armed with a dangerous or deadly
weapon; |

(4) Rape with force or v101ence or threat of great
bodily harm;

(5) Sodomy by force, v1olence, duress, menace or
threat of great bodily harm |

(6) Unlawful sexual conduct with a chrld as prov1ded |

“in subdivision by (a) of Section 293 or unlawful sexual

contact with a child as provrded in subdivision {b-)- (a) of
Section 294.

(7) Oral copulation by force violence, duress, menace,
or threat of great bodily harm, :

(8) Any offense specified in Sectron 289 of the Penal
Code; |

(9) Kidnapping for ransom; ‘

(10) Kidnapping for purpose of robbery;

(11) Kidnapping with bodily harm;

(12) Assault” with intent to murder or attempted
murder;

(13) Assault with a ﬁrearm or destructive device;
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(14) Assault by any means of force likely to:produce
great bodily injury;

(15)';&Dlscharge of a ﬁrearm into an mhablted or
uilding; -
y offense: descnbed in Sectlon 1203 09 of the

descr;bed'm Section 602 by reason of the violation, when
he or she was 16 years of age or older, of any of the

‘offenses listed in subdivision (b), upon motion of the

petitioner made prior to the attachment of jeopardy the

“court shall cause the probation officer to investigate and
~ submit a report on the behavioral patterns and social
* history of the minor being considered for a determination
- of unfitness. Following submission and consideration of
- the report, and of any other relevant evidence which the
_petitioner or the minor may wish to submit the minor
-shall be presumed to be not a fit and proper subject to be
dealt with under the juvenile court law unless the .

juvenile court concludes, based upon evidence, which
evidence may be of extenuating or mitigating
circumstances, that the minor would be amenable to the
care, treatment, and training program available through
the facilities of the juvenile court based upon an
evaluation of each of the following criteria:

(1) The degree of criminal sophlstxcatlon exhibited by

‘the minor.

(2) Whether the minor can be rehabilitated pnor to
the expiration of the ]uvemle court’s jurisdiction. -

(3) ‘The minor’s previous delinquent history.

(4) Success of previous attempts by the juvenile court
to rehabilitate the minor. |

(5) The circumstances and gravity of the offenses
alleged to have been committed by the minor. '

A determination that the minor is a fit and proper

- subject to be dealt with under the juvenile court law shall

be based on a finding of amenability after consideration
of the criteria set forth above, and findings therefor
recited in the order as to each of the above criteria that

- the minor is fit and proper under each and every one of
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‘the above criteria. In making a ﬁnding of ﬁtness, ‘the

court  may consider extenuating - mitigating
cn'cumstances in evaluating each of the above criteria. In
any case in which a hearing has been noticed pursuant to
this section, the court shall postpone the taking of a plea
to the petition until the conclusion of the fitness hearing
and no plea which may already have been entered shall
constitute evidence at such hearing.

SEC. 26. Section 1732 of the Welfare and Inst1tut10ns
Code is amended to read:

1732. No person convicted of wolatlng subdivision (2)

‘or (3) of Section 261, Section 264.1, Section 289, Section

203, Section 294 or of sodomy or oral copulation by force,
violence, duress, menace or threat of great bodily harm
as provided in Section 286 or 288a of the Penal Code
committed when such person was 18 years of age who has
previously been convicted of any such felony shall be
committed to the Youth Authority. This section does not
prohibit the adjournment of criminal = proceedings
pursuant to Division 3 (commencing with Section 3000)
or Division 6 (commencing with Section 6000) of the
Welfare and Institutions Code.

SEC. 27. No appropriation is made and no

. reimbursement is required by this act pursuant to Section

6. of Article XIIIB of the California Constitution or
Section 2231 or 2234 of the Revenue and Taxation Code
because the only costs which may be incurred by a local
agency or school district will be incurred because this act
creates a new crime or infraction, changes the definition
of a crime or-infraction, changes the penalty for a crime
or infraction, or eliminates a crime or mfractlon
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AMENDED IN ASSEMBLY ]ULY 6, 1981

AMENDED IN ASSEMBLY MAY 6, 1981

AMENDED IN ASSEMBLY APRIL. 7, 1981
AMENDED IN ASSEMBLY MARCH 24, 1981

CALIFORNIA LEGISLATURE—1981-82 REGULAR SESSION -

* ASSEMBLY BILL ) No. 457

Introduced by Assemblymen Imbrecht and Gegsin ,
Goggm, Levme, and Vasconcellos |

February 10, 1981

e
——verre.

An act to amend Sections 288, 667.6; 1203.065, and 5068, and
to-add Article 5 (commencing with Section 2970) to Chapter '
7 -of Title 1 of Part 3 of the Penal Code, relating to sex
offenders, and declaring the urgency tbereof to take effect -
zmmedzately | '

" LEGISLATIVE COUNSEL’S DICEST

-~ AB 457 as amended, Imbrecht. Crimes: sex offenders. |
(1) Existing law spemﬁes a term of imprisonment in a state:
prison of 3, 5, or 7 years for a person who, by use of force,
violence, duress, menace, or threat of great bodily harm, and
against the will of the victim, willfully and lewdly commits
any lewd or lascivious act, as spemﬁed upon a child under 14

years:

This bill would spemfy a term of imprisonment for such
crime of 3, 6, or 8 years and would include intimidation or
coercion as proscnbed behavior. | |

(2) Existing law makes it a felony punishable by a term of
3, 5, or 7 years to willfully and lewdly commit any lewd or
lascivious act upon a child under 14 with specified intent.

This bill would specify a term of imprisonment for such
crime of 3, 6, or 8 years; would include the above-described
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felony within the existing statutory provision for a 5- or
10-year enhancement of the prison term if the person has one
or more prior convictions, as specified; and would prohibit
probation or a suspended séntence for any person convicted
of the above-described felony under specified circumstances.

(3) Existing law .provides for the treatment at a state:
~ hospital of certain mentally ill, mentally deﬁment or insane.
- persons confined in a state prison.

This bill would make special provision for the extended-
commitment of mentally disordered vielent dangerous sex
~ offenders; as defined; under specified circumstances. _

(4) Under existing law, Sections 2231 and 2234 of the
Revenue and Taxation Code require the state to reimburse
local-agencies and school districts for certain costs mandated
by the state. Other provisions require the Department of
Finance to review statutes disclaiming these costs and
- provide, in certain cases, for making claims to the State Board -
of Control for relmbursement :

"~ Article XIII B of the California Constitution and Sectlons
2231 and 2234 of the Revenue and Taxation Code require the’
state to reimburse local agencies. and school dis_tricts for
certain costs mandated by the state. Other provisions require:
the Department of Finance to review statutes disclaiming
these costs and provide, in certain cases, for making claims to
the State Board of Control for reimbursement. | ) |
- However, this bill would prowde that no appropriation is
made and no reimbursement is required by this act for a
specified reason.

6y Fhe bill weuld apprepﬁate $J_1__L.L to the Gentreller
- Tor &Heeat—xea to the Department of Cerreetions and State

of Mental Health for the 1081/82 fiseal year:
(5) The bill would take effect zmmedzately as an urgency

© statute.

~ Vote: %. Approprlatlon yes no. F 1sca1 committee: yes.
State-mandated local program: yes. |

The peop]e of the State of California do eﬁgct as fo]lows:_"' |

1 SECTION 1. Section 288 of the Penal Code is
2 amended-tof read: ‘



O 00 =2 Tk DD

—3— AB 457

(a) Any person who shall wﬂlfully and lewdly

comn‘nt'any lewd or lascivious act including -any of the '

constituting other crimes provided for in Part 1 of
this code upon or with the body, or any part or member
thereof, cof a child under the age of 14 years, with the

‘intent Of arousing, appealing to, or gratifying the lust or-

passions or sexual desires of such person or of such child,
shall beggmlty of a felony and shall be imprisoned in the

state prison for a term of three, six, or eight years.

(b) Any person who commits an act described in
subdivision (a) by use of force, violence, duress, menace,
intimidation, coercion, or - threat of bodily harm and
against the wﬂl of the victim shall be guilty of a felony and
shall be imprisoned in the state prison for a term of three,
six or eight years.

SEC.2. Section 667.6 of the Penal Code i is amended to
read: -

667.6. (a) Any person who is found guilty of violating

- subdivision (2) or (3) of Section 261, Section 264.1, of

Section 288, Section 289, or of committing sodomy or oral
copulation in violation ‘of Section 286 or 288a by force, -
violence, duress, menace or threat of great bodily harm
who has been conwcted previously of any such offense

shall receive a five-year enhancement for each such prior

conviction provided that no’ enhancement shall be
imposed under this subdivision for any conviction

‘occurring prior toa perlod of 10 years in which the person
.remained free of both prison custody and the commission

of an offense which results in a felony conviction.

(b) Any person convicted of an offense specxﬁed in
subdivision (a) who has served two or more prior prison
terms as defined in Section 667.5 for any offense specified
in subdivision (a), shall receive a 10-year enhancement
for each such prior term provided that no additional
enhancement shall be imposed under this subdivision for
any prison term served prior to a period of 10 years in
which the person remained free of both prison custody
and the commission of an offense which results in afelony
conviction.

(c) In lieu of the term prowded in Sectlon 1170.1, a
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full, separate and consecutive term may be imposed for
each violation of subdivision (2) or (3) of Section 261,
Section 264.1, subdivision (b) of Section 288, Section 289,
or of committing sodomy or oral copulatlon in V1olat10n
of Section 286 or 288a by force, violence, duress, menace

or threat of great bodily harm whether or not the crimes

were committed during a single transaction. If such term
is imposed consecutively pursuant to this subdivision, it
shall be served consecutively to any other term of
imprisonment, and shall commence from the time such
person would otherwise have been released from
imprisonment. Such term shall not be included in any

- determination pursuant to Section 1170.1. Any other term

imposed subsequent to such term shall not be merged
thereini but. shall commence at the time such person
would otherwise have been released from prison.

(d) A full, separate, and consecutive term shall be
served for each violation of subdivision (2) or (3) of
Section 261, Section 264.1, subdivision (b) of Section 288,
Section 289, or of committing sodomy or oral copulatlon
in violation of Section 286 or 288a by force, violence,
duress, menace or threat of great bodily harm if such
crimes involve separate victims or involve the same
victim on separate occasions.

Such term shall be served consecutively to any other
term of imprisonment, and shall commence from the
time such person would otherwise have been-released
from imprisonment. Such term shall not be included in
any determination pursuant to Section 1170.1. Any other
term imposed subsequent to such term shall not be

- merged therein but shall commence at the time such

person would otherwise have been released from prlson
SEC. 3. Section 1203.065 of the Penal Code is
amended to read:
1203.065. . (a) Notwithstanding any other provision of
law, probation shall not be granted to, nor shall the
execution or imposition of sentence be suspended for,

‘any person convicted of violating subdivision (2) of

Section 261, or Section 264.1, subdivision (b) of Section -
288, or 289, or of committing sodomy or oral copulation
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in viblation of Section 286 or 288a by force wolence,

duress, menace or threat of great bodily harm. |
(b) Exeept in unusual cases where the interests of

justice ‘would best be served if the person is granted

probation, probation shall not be granted to any person

‘convictéd-of a violation of Section 220 for assault with

intent te ‘commit rape, sodomy, oral copulation or any
violation ‘of Section 264.1, subdivision (b) of Section 288,
or Section 289. ,

“When probation is granted the court shall spemfy on
the record and shall enter on the minutes the
circumstances indicating that the interests of justice
would best be served by such a dlsposmon

(c). Notwithstanding "any  other provision of law,
probation shall not be granted to, nor shall the execution
of sentence be suspended for, any person convicted of
subdivision (a) of Section 988 if any of the followmg-
circumstances are found to exist:

(1) If the victim has been physmally injured.

(2) If the defendant used a weapon in the comxmssmn
of the offense.

(3) If the defendant kidnapped the victim for the
purpose of child molestation.

- (4) If prior to the commission of the offense the
defendant had been convicted of violating subdivision
(2) of Section 261, or Section 264.1, Section 288, or 289, of

- cornmitting sodomy or oral cop_ulatlon in violation of

Section 286 or 288a by force, violence, duress, menace or
threat of great bodily harm, of assaulting another with
intent to commit a crime speécified in this paragraph in

violation of Section 220, or a violation of Section 266.

{(d) Except as provided in subdivision (e), probation
shall not be granted to, nor shall the execution .of
sentence be suspended for any. person convicted of a
violation of subdivision (a) of Section 288 if any of the
following circumstances are found to exist: |

(1) If there is substantial sexual contact with a victim

10 years old or less which includes penetration of the

vagina or rectumn by the penis of the offender or by any
foreign object, oral copulation, or masturbation of either
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the victim or the offender |
(2) If the defendant has molested more than one

victim at the same time or in the same course of conduct
for the purpose of child molestation.

(3) If the defendant befriends the victim for the
purpose of initiating sexual relations and the victim
neither solicits sexual contact ner shares in that 1mt1al
purpose at the time of the befriending. o

(4) Unless the defendant has been found gurlty of
subdivision (b) of Section 288, if the act is committed by .
use of force, violence, duress, menace, mtrmldatlon -
coercion, or threat of- bodrly harm. | |

(5) Where the defendant occupies a position of

spemal trust” in relation to the victim and uses that
special trust to accomphsh an act of substantial sexual
contact. “Special trust” includes, but is not limited to; a
teacher, youth leader counselor, religious leader, doc_tor '
or foster parent. “Substantial sexual contact” mcludes
penetration of the vagina or rectum by the penis of the

offender or by any foreign object, oral copulation, or
‘masturbation of either the victim or the offender.

(e) Probation may be granted in circumstances
described in subdivision (d) only in unusual cases'where
the interests of justice are best served if the defendant is
granted probation. In such cases the court must make all
of the following findings: ~

(1) The defendant is a member of the v1ct1m S
immediate family including parent, grandparent, aunt,-.
uncle, brother or sister, or is a step-parent, adopted
parent, or has been living in the household for a -
substantial period of time but not less than one
continuous year, while assuming the role as a parent.

(2) Imprisonment of the defendant would either

- cause psychological harm to the child, or cause breakup
of the farmly, or both:

(3) There is no reasonable hkehhood of physmal harm
to the child victim if there is no imprisonment. |
(4) Rehabilitation of the defendant is feasible in a
recognized treatment program des1gned to deal with
chlld molestatlon and if the defendant is to remain in the
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household, a program that is specifically de31gned to deal

leth molestatlon within the family.

(f) The existence of any fact which would brmg a

'person under subdivision (¢) or (d) shall be alleged in the

inform: tlon or indictment, and either admitted by the
defendant in open court, or found to be true by the j jury
trying the issue of guilt, or by the court where guilt is
established by plea of guilty or riolo contendere, or by
trial by the court sitting without a jury.

(g) This section does not prohibit the adjournment of
criminal proceedings pursuant to Division 3
(commencing with Section 3000) or Division 6
(commencing with Section 6000) of the Welfare and
Institutions Code.-

SEC. 4. ‘Article 5 (commencmg with Sectlon 2970) is
added to Chapter 7 of Title 1 of Part 3 of the Penal Code,
to read:

Article 5. " Extended,Commitmentso'f S.ex_ Offenders
9970. A person committed to prison for.a felony sex

offense who is predisposed to the commission of sex
offenses and who constitutes a substantial danger of

- physical harm to others may be committed beyond the .

determinate prison term. _
2971. (a) If, after the completion of the dlagnosw and
examination prov1ded by Sections 5068 and 5079 or at any

“other time during the prison sentence, the Director of

Corrections concludes that a prisoner is a person
described in Section 2970, the Director of Corrections
shall provide treatment for the person’s mental disease,
defect, or disorder. The treatment may occur in an
appropriate facility of the Department of Corrections or_

‘the Director of Corrections may transfer the person to’

the State Department of Mental Health for such
treatment pursuant to Section 2684. If the treatment
occurs in a facility of the Department of Corrections, it

'shall be of a similar kind and quality as provided in a state

hospital with acute psychiatric treatment programs. The

" Department of Corrections in consultatlon with the State
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Department of ‘Mental -Health shall develop stafﬁng

standards for treatment programs for persons described
in this article within the Department of Corrections. The

- staffing shall be at a level that will enable the eqmvalent |

quality of care and therapy that would be received in a
51m11ar state hospital program. )

(b) During the last year of the pnsoner s term, but not
later than 180 days before the prisoner’s scheduled
release date, the Director of Corrections shall’ make
written .application to the Board of Prison Terms
requesting that a petition be filed for an extended
commitment if the Director of Corréctions concludes
that the prisoner is a person described in.Section 2970.
Upon making the application, the Director of Corrections
shall immediately refer the prisoner to the State

Department of Mental Health for an evaluation of

whether the prisoner is a person described in Sectlon,

- 2970.

(c) Amenability to treatment is not requn'ed for a
finding that the person is described in Section 2970 nor is
it required for treatment of the person. Treatment

programs need only be made available to the person.

Treatment does not mean that the treatment be -
successful or potentially successful, nor does it mean that

‘the person must recognize his or her problem and
- willingly participate in the treatment program.

2972. The State Department of Mental -Health shall |
evaluate the prisoner for a period not to exceed 30 days. -
The evaluation shall be conducted at a state hospital if the
prisoner has been, or is, transferred pursuant:to Section

- 2684 0r ata facihty of the Department of Corrections if

the prisoner remains within the custody of the Director

- of Corrections. At the conclusion of the evaluation, the

State Department of Mental Health shall prepare a .
written evaluation with specific conclusions and reasons

therefor stating whether the prisoner is a person

described in Section 2970. The evaluation shall be
immediately forwarded to the Board of Prison Terms. -

The Board of Prison Terms shall fully review the
evaluation and the application for the petition with
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supportmg documents from the Dlrector of Correctlons

If the' State Department of Mental Health concludes that

the pris’eher is not a person described in Section 2970, the

-Board: of Prison Terms may order further examinations

by at least two independent psychlatnsts or licensed

-:psychel gists- who have a doctoral degree in psychology

tleast five years of postgraduate experience in the
osis and treatment of emotional and mental
disorders. If, after review of the application for the
petition - wrth supporting documents from the Director of
Corrections and the evaluation of the State Department
of Mental Health and the evaluations of the independent

" psychiatrists or psychologists, if any, the Board of Prison

Terms determines that the prisoner is a person described |

~in Section 2970, it shall request the district attorney of the
‘county in which the prisoner was convicted to file a

petition for extended commitment of the prisoner. The

_dis‘trictf_attomey shall file the petition no later than 120

days prior to the prisoner’s scheduled release date. |
If a petition is filed, the prisoner shall remain in the

“custody of the Director of Corrections or the State :

Department of Mental Health until the petition is
adjudicated. If a petition is not filed, the prisoner shall be

released as otherwise provided by law.

2973. The petltlon shall be filed in the superior court
in the county in which the prisoner was convicted of the
offense which resulted in the present imprisonment, The

. petition shall state that the prisoner is a person described

in Section 2970 and shall summarize the supporting facts.
All supporting affidavits shall be attached to the petition.
The Board of Prison Terms shall be represented by the .
district attorney. '
9974. At the time of filing a petition the court shall

advise the prisoner of the rlght to be represented by an

attorney and of the right to a jury trial.

‘The attorney shall be given a copy of the evaluatlon, ,
the application for petition, the petition, and any
supporting documents. The rules of discovery in criminal
cases shall apply. Notwithstanding any other provision of
law regardmg conﬁdentrahty of medical and treatment
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records, the dlstnct attorney shall be entltled to access to
any such record concerning the prisoner in the custody

of the Department of Corrections or "the State

Department of Mental Health.

2975. A trial shall be conductéd on the petltlon for
commitment, which shall be by a jury, unless waived by

" the prisoner and the district attorney. If a trial by j jury is
waived, the court shall determine whether the prisoner
- is a person described in Section 2970. The trial shall be

completed prior to the time the prisoner would
otherwise have been released from prison.

2976. The prisoner shall be entitled to the nghts
guaranteed under the federal and state constitutions for
criminal proceedings. All proceedings shall be . in
accordance with applicable constitutional guarantees.
The Controller shall reimburse the counties for all
expenses of transportation, care, and custody - of the
prisoner and all trial and related costs attributable to
these proceedings. The state shall be represented by the
district attorney. If the prisoner is indigent, the State
Public Defender, the county public defender, or other
attorney shall be appointed. Appointment of necessary.
psychiatrists and. psychologlsts shall be made in
accordance with the provisions of Section 1027.

2977. If the court or jury finds that the prisoner is a
person described in Secton 2970, the court shall order the
prisoner committed to the State Department of Mental
Health at the completion of the prisoner’s prison term. A
commitment or a recommitment under Sectlon 2981
shall be for a period of two years. |

- The person committed or recommitted pursuant to
this section shall be confined in a state hospital.. The

. Dirgector of Mental Health may, with the consent of the

Director of Corrections, transfer the person to a

~treatment unit in the Department of Corrections for -

confinement and treatment if the person is not amenable
for treatment in existing hospital programs or is in need
of stricter security and custody measures than are
available within the state hospitals. The treatment unit
shall be designated by the Dlrector of Correctmns AA
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person transferred under this section shall be entitled to

a hearing by the State Department of Mental Health to
determine: ‘whether he or.she may be confined and

“treated-im a state hospital.

The person shall be entitled to be present at the
hearing; to ask and answer questions, to speak on his or
her own behalf, and to offer relevant evidence. The

‘hearing* shall be -held before any transfer to the

Department of Corrections unless the person is already
in the custody of the Director of Corrections or the need
for transfer becomes immediate making a hearing before
transfer impractical. <

Any person transferred to the Department of.
Corrections pursuant to this section shall be entitled to
treatment of a kind and quality similar to that which he

would receive if confined by the State Department of
Mental Health. He or she shall be treated in a unit at a
level of staffing that will enable him or her to receive the

fequrvalent quality of care and therapy that would be-

received in a similar state hospital program.

2978. The superintendent of a state hospital may
extend to any person confined therein pursuant to a
commitment under this article any of the privileges
granted to other patients of the hospital which are not
incompatible with his or her detention or unreasonably
conducive to his or her escape from custody. The rights

- as provided in Sections 2600 and 2601 shall apply to any

person confined in the Department of Corrections
pursuant to a.commitment and transfer under Section

- 2971,

2979. {(a) An apphcatlon for the release of a person on
an extended commitment upon the ground that he or she
is no longer a person described in Secton 2970 may be
made by the person or by the Director of Mental Health
to the superior. court of the county from which he was
committed. The person or the Director of Mental Health
shall transmit a copy of the application to the committing

‘court. No application shall be allowed until the person .

committed or recommitted shall have been confined for
a period of not less than six months from the date of the
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order of commrtment or recommltment
~ (b) The court may require the superintendent of the
state hospital or other facility in which the person is

confined to forward to the committing court, within 30

days, his or her opinion as to whether the person is still -
described in Section 2970, including therein a report,
diagnosis, and recommendation concerning the person’s
future care, supervision, or treatment. After receipt of
the report, the committing court may order the return of
the person to the court and set. the matter for a trial to

“determine  whether the person is still a mentally
.disordered violent offender thhm the - meamng of this

article.

(c) A trial conducted on the ‘application shall be by a
jury, unless waived by the person and the district
attorney. At any hearing or trial authorized by this
section, the applicant shall have the burden of proving by
a preponderance of the evidence that the person is no
longer a person described in Section 2970. The person
shall be entitled to the rights specrfied in Section 2976. If
the trial is by a jury; at least nine members shall agree on
the finding.

(d) If the finding of the court or jury is adverse to the
applicant, no further application may be filed until six
months has elapsed from the date of hearing upon the last
preceding application or commitment under this article. -

2081. Not later than 120 days before the termination -
of a commitment under Section 2977 or a recommitment

under this section, the State Department of Mental

Health shall evaluate the person in the manner provided
in Section 2972. The evaluation shall be immediately
forwarded to the district attorney of the county of
commitment and the committing court. Not later than 60
days prior to the termination of a commitment under
Section 2977, a petition for recommitment may be filed.
In a recommitment proceeding, the procedural rights
specified in Sections 2975 and 2976 shall apply. |
2982. An order of commitment or recommitment by

~ the court may be appealed by the person in the same

manner as a conviction in a criminal case.
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' 2983 (a) Commitment to the State Department of
“Health under this article places an affirmative
on the department to prowde treatment for
the undérlying causes of the person s mental disease,
defect, or disorder. ‘ |

(b) Treatment occurring in a facility of the

- Depafffnent of Corrections shall be of a similar kind and

quality as provided in a state hospital with acute
psychlatnc treatment programs. The Department of
Corrections, in consultation with the State Department

of Mental:Health, shall develop standards of treatment
for persons described in Section 92970. These standards
shall include the provision for peer review. The State

Department of Mental Health shall periodically review

_ the adequacy, appropriateness, and quality of treatment

services provided by the Department of Corrections.
"2984. Every person confined in a facility pursuant to
a commitment under this article who escapes from or -
who escapes while being conveyed to or from such
facﬂlty is punishable by imprisonment in the state prison,
or in the county jail not to exceed one year. :

SEC. 5. Section 5068 of the Penal Code is amended to
read: .

5068. - The Director of Corrections shall cause each

‘person commmitted to a state prison to be examined and
studied. This includes the investigation of all pertinent

circumstances of his life and the antecedents of the
violation of law because of which he has been committed
to prison. Any person may be reexamined to determiné
whether existing orders and dispositions should be

modified or continued in force.

‘Upon the basis of the examination and study, the
Director of Corrections shall classify prisoners and
determine the prison in which the pnsoners shall be
corifined. .

A person who may come w1th1n the provisions of.
Section 2970 shall be evaluated to determine if he needs |

special treatment as provided in subd1v1S1on (a) o

Section 2971.
When diagnostic study of any inmate committed under
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- subdivision (b) of Section 1168 so 1nd1cates the dlrector

shall cause a psychiatric or psychological report to be
prepared for the Board of Prison Terms prior to release

of such inmate.

Before the release of any inmate committed under
subdivision (b) of Section 1168, the director shall provide
the Board of Prison Terms with a written evaluatlon of
the prisoner.

SEG: 6 %esmefLLLLdeH&rsﬁl_Ll_L-)-is-

‘hereby appropriated to the Gontroller for alloeation to.

the Bep&rtmeﬂ-t of Correetions and the  State
“of Mental' Health for earrying out the
prewmens of this aet ela-nﬁg the 1981./82 ﬁsea} year:
SEG: *
SEC. 6 No appropnatlon is made and no
reimbursement is required by this act pursuant to Section

- 6 of Article XIII B of the California Constitution or.

Section 2231 or 2234 of the Revenue and Taxation Code
because the Legislature finds and declares that, the
duties, obligations, or responsibilities imposed on local
agencies or school districts by this act are such that
related costs are incurred as part of their normal
operating procedures : |

SEC, 7. This act is an urgency statute necessary for
the immediate preservation of the public peace, health,
or safety within the meaning of Article IV of the
Constitution and shall go into immediate eﬁ"ect The. facts
constituting the necessity are:

The protection of the public from violent sex oﬁ‘enders .
requires that this b111 lake zmmedzate effect.
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REPORT ON ENROLLED BILL
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See Legislative Counsel's Digest on the

attached copy of the bill as adopted.

Approved.
Appro-red.

Approved.

. This bill and S.B. 776, which is also
before the Governor, would both amend and make

different changes in Section 1203.9265 of the Penal

Code.

<

. This bill would prohibit the granting of
probation for persons convicted of certain sexual
crimes against children in specified circumstances
by creating a new section and deleting any reference
to those cases from Section 1203.065.
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. S.B. 776, which would take effect
immed. ately as an urgency statute, would pro-~-
hibit probation in cases of pimping, pandering, .
and specified commercial activities relative to
children.

_ S.B. 776 does not contain the chang?s made
by this bill in Section 1203.0865.

However, this bill would incorporate the
changes made by S.B. 776 in Section 1203,065.

Thus, if both this bill and S.B. 776 are
chaptered and S.B. 776 is chaptered last, the
changes made by S.B. 776 in Section 1203.065 will
prevail (Sec. 9605, Gov. C.).

However, if this bill is chaptered last,
the changes made by both bills will become law. In
that event, the changes made by S.B. 776 would take
effect immediately and would remain operative
-until January 1, 1982, the effective date of this
bill, when Section 1203.065 would be further
amended in the form set forth in Section 3.5 of
this bill.

Bion M. Gregory
Legislative Counsel

By

Ben E. Dale

Deputy Legislative Counsel
BED:1gh
TWO copies to Honorable Omer L. Rains, Chairman,

Joint Committee for Revision of the Penal Code,
and Honorable Jim Ellis, pursuant to Joint Rule 34.
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ENROLLED BILL MEMORANDUM TQ GOVERNOR _ DATE September 29, 1981
BILL NO. SB 586 AUTHOR  Rains
Vote—Sencte Unonimqus

Ayes— 28

Noes— 0
Vote—Assembly _Unanimous

Ay.es--‘ 71

Noes— O

SB 586 - Rains

SUPPORT

Department of Finance
Legal Affairs Unit

OPPOSITION
No expressed oppbsition

FISCAL IMPACT

Unknown -

Increases penalties, permits enhancements, and
prohibits probation for specified sexual crimes

. against children. The bill also authorizes

extended commitment of mentally disordered sex

offenders under specified circumstances.

Recommendagon

PPROVE

Dus Car
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State of .:'c'-‘allfornll—l'hu};; snd Waltsrs Agency ’ ’ ' e ' - Depertmemt o1 Mental Hesith
NO ENROLLED BILL REPORT REQUIRED - '

M 37 (7/3))

.\ v

Decartment . Author Bill Number
Mental Health _ Rains : SB 586

O Technical Bilf — Ne program or fiscal changes to existing program. No analysis requnred No recommendation
on sngnature

X Biil as enrolied no longer within scope of responsibility or program of this Department.

Comments: The enrolled version of SB 586 deletes the provision for the extended

ommiunmtofdangemmsexoffaﬁersbeymﬁﬂ]edetemimteprismsmtmbya

transfer to a fac:.hty under the Junsdlctlm of the Department of l\hntal Health.

‘Iherefore theblllmlmgermpactsﬂ'usneparment.

Recommendation
No

Dep) ir y Date
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B e a— DRTE LAST AMEWED

' / ' A September 8, 1981
SB 586( increases pena]t1es, permits enhancements, and proh1b1ts probation for specified sexua:
crimes against children. The bill also authorizes extended commitment of mentally disordered
sex offenders under specified c1rcumstances.~)

On a policy basis, therAdmin1strat1on supports protecting the public by extend1ng comm1tment of
dangerous sex offenders, including increasing penalties and prohibiting probation for specified
sexual crimes against children as contained in SB 586.

FISCAL SUMMARY
Department/Aggncyfﬂwﬁf; FC- -1982-83. FC  1983-84 'FC __1984-85 FC 1985-86 Fund

A. Corrections . -
1. State Operations

a. Sex crimes

against _
children B $760,700 B $2,114,300) B $13,527,100)/B $20,527,100)/ General
b. “Extended §
Comm1tmentsg/ Unknown B Unknown B Unknown B Unknown General
2. Capital 0ut1ay§/ -- B Unknown B Unknown B Unknown General
B. Department of - '
Mental Health _ -- B Unknown - B Unknownd/ B Unknownd/ General
C. Board of Prison
Terms - == B Unknown=- 3/ B Unknown§/ B Unkhown§/ General
D. Local - nonreimbursable - Unknown Unknown Unknown Locai

1/Assumes upper range of impact for probation provisions

2/Possible significant costs in 1980 81 depend1ng on applicability of diagnosis provisions to

~ inmates already in prison. .

3/Poss1b1y exceeding $68 million. -

4/P0551b1y major. Extended commitment provisions would cost a minimum of $200,000 annually just
for inmate diagnosis.

§/Probab1y significant.

RECOMMENDATION

Sign the i1l 2‘ w tha

DEPARTMENT REPRESENTATIVE DATE BTRECTOR m‘
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ENROLLED--BILLa-'-(coht'inued)v . . ..... =
' - DATE CAST AMENDED ' N

AUTHOR ,
Roberti, et al. ) September 8, 1981 ... .. SBbh58 =

ANALYSTS
A. Specific Findings

1. Analysis of this bill is divided into two sections: (1) lewd and lascivious on
children, and (2) extended commitments for mentally disordered sex offenders.

Current law provides that committing a lewd and lascivious act on a child under 14
years old is punishable by imprisonment in State prison for three, five, or seven
years. In addition, five or ten year enhancements may be imposed for prior prison
terms for any violent sex offenses. Probation is prohibited for child molestation
involving violence. -

~ SB 586 amends current law by (1) increasing sentences to three, six, or eight years
for lewd and lascivious acts, (2) allowing enhancement provisions to be applied to
nonviolent child molestation, and (3) prohibiting probation for nonviolent child
molestation: under specified circumstances.

Comments: Last year . there were about 120 persons sentenced to prison for lewd and
lascivious acts upon children. 7The average sentence served was 39 months. The
increase in the determinate sentence to three, six, or eight years under SB 586 would
. result in an average sentence served of 48 months. The impact of the increased
. sentence is delayed until 1985-86 because the original 39 months must first be served,
but eventually the longer sentence will result in an additional 90 inmates annually in
prison. '

The impact of the enhancements is difficult to estimate since no data exists on prior
convictions (as opposed to prior prison terms), but what evidence is available
suggests that the enhancement provisions will have negligible impact on prison
population, On the other hand, denial of probation would affect up to a maximum of 365

- felons who would be new to prison and would serve an estimated term of 46 months. As
a result, inmate years could increase by up to 180 in 1982-83, and 1,270 by 1985-86.
This represents a major potential addition to inmate population.

2. Under existing law, persons convicted of felony sex offenses may be committed to
prison or found to be mentally disordered sex offenders and committed to the
Department of Mental Health. Those committed to prison are psychiatrically evaluated
in the reception process and, if special care is indicated, they are generally sent to
the California Medical Facility or the California Men's Colony.

Also under current statutes, the Determinate Sentence Law requires a prison sentence
of specific length. There is no provision under which the felon may be continued in
penal confinement, regardless of his mental state, althoigh he/she may be refered for
possible civil commitment.

SB 586 amends current law by providing that a person committed to prison for a felony
sex offense who is predisposed to committing sex offenses and who constitutes a
substantial danger of physical harm to others may be committed beyond the determinate
prison *3rm for two years in a State hospital or in a treatment unit of the Department
of Corrections. The bill would require Correction's treatment unit to have facilities
comparable to a State hospital.

Discussion: Corrections does not have data pertaining to the number of inmates who
might be classified as dangerous sex offenders and thus subject to the proposed
extended commitment.. An estimated 1,600 inmates are incarcerated for sex offenses,
’ ' (continued)
4175F
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ENROLLED BIti--(continued)

AUTROR e : — DATE LAST AMERDED BILL NUMBER
Roberti, et al. _ September 8, 1981 = L SB.586..... ... ...
ARALYSTS »

A. Specific Findings (continued)

B.

but a diagnostic evaluation would have to be made on each to determine the number who
wculd be classified as dangerous. In addition, there are no data on how many of the
dangerous sex offenders would be committed to a State hospital rather than a correctional
facility. Currently, about 425 persuns convicted of sex felonies are sent to a State
hospital for treatment as an MDSO. '

Tt should be noted that both Corrections and Mental Health are supporting legislation to
abolish the category of MDSO. If the MDSO program is eliminated and SB 586 is enacted,
all extended commitments would probably be served in prison.

Fiscal Ana]ysis-

The fiscal impact of exténded commitments upon inmate and patient populatiens of
Corrections and Mental: Health is unknown, but possibly major. At the minimum, Corrections
estimates that it would incur $200,000 annually for evaluating whether sex offenders were
dangerous. A portion of these costs could be incurred as early as 1981-82 if it were
ruled that extended commitments can be applied to inmates already in prison.

The fiscal impact of enhancements for nonviolent sexual crimes against children is

presumed to be negligible. It should be noted that enhancements would be basea on prior
felony convictions, as opposed to prior prison terms. Corrections does not have data on
prior convictions and must base its conclusion of negligible impact on prison term data.

The fiscel impact of increased sentences and denial of probation to child molesters is
major. The additional 90 inmate-years resulting from longer sentences will cost a. ywhere
from $150,000 to $1.1 million* (in 1980-81 dollars) beginning in 1985-86. If the upper
range of impact is assumed for the provisions on denial of probation (1270 inmate years),
annual support costs could vary from $300,000 to $2.2* million in 1982-83 and might
increase up to $15 million by 1985-86 (in 1980-81 dollars). However, costs associated
with inmate population increases would be considered annually during the budget process.

When inflation iS-considered, the annual support cost of the child molestation portion of
the bill could be as high as $20.7 million by 1985-86.

Capital outlay impact could be enormous ($80 million per 1,000 bed institution) but due to
the inability to precisely estimate population impact, attendant costs are not
identifiable at this time. (Speculative estimate: Assuming a construction program of
$50,000 per bed at the minimum, 1360 new beds would cost $68 million. Costs could run
higher. if medium Security facilities were constructed.) Any capital outlay requirements
would also be considered as part of the department's new facilities plan during the budget
process.

The bill'contains a State-mandated local program, costs for which are nonreimbursable.

Range of impact for a fixed number of inmate years results from different methods of
costing. On an incremental basis, each inmate year up to 100 costs $1,700, and each
inmate year from 100 to 1,000 costs $3,000 on a per capita (full) cost basis, however,
each inmate year costs $12,000. The Department. uses incremental costs which is a
questionable practice since the prison system is at 110 percent capacity. However, its
data has been used in the fiscal summary. -

4175F



Suggested Signature Message
SB 586

I am signing SB 586 as it would increase penalties for persons
convicted of sexual crimes against children and extends commitments
for mentally disordered sex offenders. I consider it a significant
step forward in our fight against crime. This measure has

- .potentially significant costs over time. However, because of its

importance we will manage these costs within existing resources.
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_The two sections of the bill that would have affected

the Youth Authority's area of responsiblity

(amendments to 8§ 707 and 1732.5 W&IC) were amended

out of the bill by the August 25, 1931 amendment.
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" GOVERNOR'S OFFICE S plaiod)

GEPARTMENT, BOARD OR COMMISEION . _ AUTHOR

LEGAL AFFAIRS , - Rains

Joint Committee on Revisiqn of the Penal Code

This bill enacts strong mandatory prison terms for child
molesters under the new Roberti-Imbrecht-Rains-Goggin Chzld
Sexual Abuse Prevention Act as follows: _

1. The base penalty for child molest is;increased
from 3, 5 or 7 years to 3, 6 or 8 yeers;

2. ‘A new sentence of 15 years to life is. .imposed
© . . for. répeat sex offenders as defined;

3. Prlson is mandatory for all serious cases of .
" child& molest, unless the court expressly finds.

- the defendant is a close relatlve of the
child, and

- 1mprlsonment would not benefit the victim,
and

- rehabilitation is feasible, and

- there is no danger to the child if the-
. defendant is not sent to prison

HECOMMEMOAT!ON:
' SIGN

TANALYST T | oATE LEGAL msucam\nvg

Allen Sumner 9/24/ . . Byron S. Georgiou
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YOUTH AND ADULT eomcrmw. AGENCY | SB S'z':“:gsnenroned

DEPARTMENT, BOARD OR COMMISSION . mmms _ | AUTHOR

ROBERTI

SUBJECT

Increaseélthe basic sentence for child molesting, provides additional penalties for repeat
offenders and generally prohibits probation for child molesters.

HISTORY, SPONSORSHIP AND RELATED BILLS

it as the product of the Joint Committeé to Revise tha Penal Code

The measuréistgf , ;
€cim hearing on the general topic. When it reached the Criminal Justice

which held an in

‘Committee, 1ts content was stricken and, over the strong objections of its author, the con-
~ tent of AB 457 was substituted. AB 457 was originally sponsored by the Ventura County

District Attorneys .Office (which also supported SB 586 in its Senate version) and was

suppor ced by S.L.A.M. {Concerned Citizens for Stronger Legislation Against Child Molesters).
Additional substantive amendments were made in a conference committee. The department was
not authorized to take a position. SB 278, if signed, will result in additional child
molesters being sent to prison instead of state hospitals.

VOTE

‘Senate Judiciary 5-1 {Sieroty); Senate Finance 9-0; Senate 28-0. After converting it to
" AB 457, Criminal Justice approved 9-0; Ways and Means 23-0; Assembly 71-0. Senate refused

to concur. Senate adopted Conference Report 38-0. Assembly adopted 69-0. The Assembly
had approved AB 457 8-0 in Criminal Justice; Ways and Means 20-0 and Assembly 77-0.

'SB 586 was one of the very few major cust penalty bills approved by Ways and Means.

SPECIFIC FINDINGS

Longer Sentences and Inckeased Enhancements

Section 288 provides that felons committing lewd and lascivious acts on children under 14
years old shall be imprisoned in the state prison for three, five or seven years. SB 586
would increase the punishment to three, six or eight years.

Under current law (Section 667.6 of the Penal Code) five-year or ten-year enhancements

are imposed on any person convicted of certain violent sex offenses, including violations
of Section 288(b) (committing a lewd and lascivious act on a child under 14 years old by
using force, violence, etc.) who has been previously convicted of such violent sex offenses.
A five-year enhancement is imposed per prior conviction on any person who has been
previously convicted of any of those offenses. ‘A 10-year enhancement is imposed per prior
prison term (PPT) for any person who has served two or more prior prison terms for any of
those sex offenses.

These enhancements can‘t be imposed for any conviction (for the five-year enhancements)
or for any PPT served (for the 10-year enhancement) prior to a period of 10 years in which
the person remained free of both prison custody ane +ie commission of a felony offense.

RECOMMENDATION -

SIeN
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SPECIFIC FINDINGS - continued

SB 586 would add Section 667.51 regarding repeat sex offenders. It would provide that
any Section 288 offender shall receive a five-year enhancement for each prior conviction
of rape, forcible rape in concert with another person, incest, sodomy, child molestation
(288PC) oral copulation, or object rape. This enhancement would not be imposed for any
prison term served prior to a period of 10 years in which the defendant rema1ned free

- of both prison custody and the commission of a felony offense.

The section is apparently incons1stent since the enhancement is for convictions, but

the washout provision specifies prison terms. The change to convictions was made in

the Conference Report without changing the rest of the section. This could result in
the anomalous“situation of charging prior convictions for which the person got probation
and washing out more serious offenses for which the person was sent to prison.

The bill also providesﬁfhat a child molester who has served two or more prior prison-
terms for committing a sex offense listed above shall receive a punishment of 15 years
to life.

This may well mean that the 10-year enhancement per prior prison term for -any person

who has served two or more PPT's for committing a violent sex offense probably would not
be allowed since the 15 years to life punishment is for committing a sex offense and
serving two or more PPT's fcr a sex offense; the PPT's would then be an element of the
offense. This could result in some felons with two or more PPT's for violent sex offenses
serving less time under the provisions of SB 586 than- under current law, as shown in the
fo]]ow1ng examp]e.

Felon A-(SB 586) Felon B {Current law)
Base ‘term for a felon with ‘ S
two PPT's for sex offenses - 15 years to life - 3, 5, or 7 years
Enhancements for two PPT's
for violent'sex offenses . 0 20 years
Sentence L - _ . o 15 years to. 11fe v 23 - 27 years
Time to serve 1n pr1son 9 6 years to 11fe 1

15.0years - 17.6 years
1/ Parole date to be set by Board of Prison Terms '

Denial of Pndbation

Current law proh1b1ts - . prnbation or suspension of sentence for persons convicted of
rape, rape in concert w1th another, child molestation, object rape, sodomy or oral .
copulation when: the act is accomplished by force, violence, duress, menace or threat of
bodily harm.. It is also forbidden for persons convicted of assault with intent to commit
rape or sodomy if the person used a firearm or 1nf11cted great bodily injury on the victim.
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' SPECIFIC FINDINGS - continued

“The. bill exbands,tgggxréhibition of probation for persons convicted of molestation to
" include a child molester who: . _

1. “uses force, violence, etc.; '

2. ~inflicts bodily:injury on the child victim; _

3. 'was a stranger or made friends with the child victim for the purpose of violating
Section 288; * ' : :

4, ~used a weapon; - : , ' : :

5. ;has had a prior conviction of Section 261, 264.1, 267, 285, 288, 289, 286 by force,
288a by force, 220, or 2665 . |

6.7c kidnaps for the purpose of violating Section 288;

7. 21is convicted of committing Section 288 offenses on more than one victim;

8.+ has substantial sexual conduct,as defined, with a child under 11 years old;

9. ; occupies a position of special trust and commits an act of substantial sexual
conduct, as defined. , by s y

;o S
5 8¢F ¢ fpet

Paragraphs (7), (8), and (9) would not apply when the court makes all of the following
findings: ' :

The defendaﬁt is the victim's natural parent, adoptive parent, stepparent, etc.;

1.

2. Imprisonment of the defendzit is not in the best interest of the child;

3. Rehabilitation of the derendan* ‘s feasible;

4, There is no threat of physical harm to the child victim if the defendant is not
imprisoned. - ‘

ANALYSIS - o

The increase in the basic sentence for child molestation will affect about 120 prisoners
a year who presently come to prison based on 1980 intake {more if the mentally
disordered sex offender program is discontinued). The average time served in prison

is currently 39 months. This bill will increase the time to an average of 48 months.
Assumine the usual six months lag in commitments after the effective date, the additional
;;ggsw1ll not increase the prison population until 1985-86 when it will add 35 inmate

A person convicted of’fbrgible Chjld_molestation is now subject to a sentence enhancement
of five years for each prior conviction of various forcible sex crimes or if he has served
two prior prison terms for them, a 10-year enhancement for each. If he has been convicted

of child molestation without force, he is subject to a three- .
Srior Drison somrence. s J ee-year enhancement for each
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ANALYSIS - continued

There is no data available with respect to prior convictlons of the offenses l1sted in
the bill. Few of the child molesters currently sentenced to prison have served a prior
prison term and still less have served-a prior term for the specific offenses listed.
Therefore, it is unlikely the bil1's provisions will add significantly to time served.
As noted earlier, the provxs1ons ‘could reduce time served under some circumstances.

Probation data for 1979.1nd1cates that about 365 defendants convicted of child
molestation received probation. -Judicial Councii data for the first half of 1980
indicates a similar number.

Since definitive data s :not availablé as to the proportions of chiid molesters now
receiving probation who fit the categories in the bill--and since the wording of Section
(9) relating to persons in positions of special trust could be read to include persons
convicted of crimes other ‘than child molestation--all persons now receiving probation are
considered in this estimate to be sent to prison.

A special.study:of every seventh prisoner received for child molestation during the first
half of 1980 supports use of the maximum figire. Eight out of 10 fell within the probation
provisions of the bill, most of them coming under more than one of the prohibitions.
Two of the eight could be considered under the court's four-part test for probation.

Projected population effect of th> Lill is estimated to be:

Increasing Punishment Probation prohibited
. to 3, 6, or 8 years . Enhancements (Maximum 365 new

Fiscal Year {120 felons) or 15 - for prior _to prison) . Total
© . . . - years to life. . - convictions -

1981-82 0 unable to 0 0
1982-83 0 estimate 180 180
1983-84 0 or 550 550
1984-85 _ .0 negligible . 910 910
1985-86 @ .35 impact 1,270 1,305

Inmate years would: stab111ze at 1,470 in FY 1986-87 (70 for the 120 felons and 1,400 for
the 365 felons new to pr1son)

FISCAL FINDINGS

The maximum.contracted costs for felons entering prison between July,l. 1982 (the assumed
date the impact would first be seen on intakes) and June 30, 1986 is estimated to be

$47,850,900. The contracted costs for each of the changes proposed in this bill are
estvmated as follows:
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FISCAL IMPACT - continued

'p:: ;:::ns . Reception center | Care & treatre-: Parcle (,:z;-)
. Increseing punish-e-t 122 ¢ 82,302,990 2,322,900
s t:c;:aé:nwps y:a - | _ 302,900 _ ¢ $2,3°2,%
for Seztion 267
offendens :
t. Enhancements for prior negligitle ¢ neglioible ¢ ' neclioitle
prison terrs ‘ _ N
» Protation prohibited %5 B 842, 463,5 $45,542,006
¢ for sore S:ction;EE\:-:_(;)_ . nen36te e . -2:!239) i (En:dzu?go 'f&zzﬁf?)' ' D(Z;ilc':r'))
of fender: . prison i
. Amaxiru~)
ToTEL 4 §757,53 80,766,650 | 82,332,600 £:7,65%,90
{maxim) felons
Cash outlay required for these proviéz;;xs is estimated to be:
Reception centers Care and treartment Parole ‘ Total
981/62 0 0 0 0
1982/83 $169,400 ~§$ 581,300 0 $ 760,700
1983/84 181,000 - 1,933, 300 0 2,114,300
1984/85 . . . 193,800 ' 3,422,500 0 3,616,300
1985/86 ' 207,300 ' 20,459,800 $6,000 ' 20,673,100

RECOMMENDATION: SIGN

The measure received overwhelming votes in the Legislature, touches upon a very emotional

problems and was not opposed by the Administration. The measure will cause a relatively

immediate and significant increase in the population of the department's already critic&lly

g;:rgzgwdeg f:cxl1t1es. It will add to capital outlay required and substantially increase
rating costs. -
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