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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

KAREN L. STRAUSS, et al,
 Petitioners, | - S168047
V.

MARK D. HORTON State Reglstrar of Vital
Statistics, etc., et al.,

~ Respondents,

DENNIS HOLLINGSWORTH, et al.,
' Irﬁervehors.
L
INTRODUCTION -

The writ p_et'i_tions-present'an- issue of critical significance:
" whether the voters may, by initiative, amend the California Constitution
when doing so takes away a fundamental right from a class of people who

.are members ofa group defined by a suspect classification.” Although this

' 1. The Attorney General is filing identical briefs in response to the
‘petitions in Strauss v. Horton, No. S168047 (“Strauss”), Tyler v. State of
California, No. $168066 (“Tyler™), and City and County of San Francisco v.
Horton, No. 5168078 (“CCSF”) In the Tyler action, his response is also ﬁled on
behalf of the State of California as a named respondent :

1



issue is presented in the céhtext of the right to marry, it could have arisen in
the c.ontext of other rights ahd mjnor;ty groups.
P_et'iti.oner's allege that PAropositiAorll 8, which declares that
csdnly m-ar'riage between a man and a woman is valid or recognizéd n
Califorrﬁa,” coris;citut‘es an illegal révision of\th_ve C'onstitution‘ rather than an
. arne;idfné_nt., The Constitution prc'),vid.es two alternative processes for
'prbposing'an amendment: either proposal by petition. through the initiative |
p.roc'e.ss, or propos.al by the Legislature. By contrast, a revision of fhe |
Constitution may not be propose'd throﬁgh th;: in.i'tiatiyevprocess. A
revision must be proposed.eithjer by the Légi_slature followed by appro.vél o
. by the 'ele_ctora"cev or by a constitutional 'conw)entidh. An ameridm_ent or
revision fnay be adopted by a maj.ority vote of the electors. Peﬁtidn_ers |
| _ ‘co‘nter'xd that 'Préposition'S proposes the kind of change in the Cbnstitutioﬁ ’
’ t;.hat cannot be effected throﬁgh the i_.nitiative précéss. |
- This litigation presents a conflict béfwgen-the constitutiénal
: pdwer of the voters to amend the ConStifution, on the one hand, and the
Constitu.tion’s'Declaration of Rights, on the other.'> Oﬁr Constitution
ﬁrov’ides that all political poWér is irtherent in the péople, Wﬁo have the
ﬁght to amend the Constitutiontthrough the iqitiaﬁve prdces_sv.' At the same

- time, the Constitution guarantees that enjbyment of certain fundamental



" rights will not be.denied without a compelling governmental jﬁstiﬁéation-.

This Court has aAlong and honorable record of safeguarding both the legal
rights of minorities and the people’s right to direct democracy. .

The text of our Constitution does not define “revision” or

| “amendment.” Past judicial decisions attempting to distinguish the two

kinds of changes have drawn a line that is not always clear in its
application. This Court has held that a change constitutes an amendment
unless the text of the challenged provision indicates that it alters the basic

govemrner‘ltal framework of the state. These holdings suggest that a focus

on the allocation of governmental powers is kéy to determinihg if a change

* constitutes a revision. This Court has also stated that, since constitutions

afe intende_d to be sfat’ements of lasting legal priﬂ.cip]es, chénges shou.ld be
cdﬁsidergd ame_ndmgnts -oniy if t.h.ey are impro\zeménté or évl.ab.orati(_)ns upon
existing principle’s._, | |

Petitioners arbguev ihat'Pr”opositioﬁ 8 rﬁust be deemed z;
rev.ision bécau.se, as this Court l"lleldbin Inre Marr?age Cclzse‘s.(ZOOS) 43
Ca1.4fh 757, sgme.—sex. coﬁples ppssess the sam‘é ﬁlﬁdamcnfal right to mény
as do opposite-sex couples and restricting gay mena‘nd lésbians fro.m‘

marfying violates the equal profection rights bf a group defined by a

suspect classification. Petitioners argue that enj oyment of fundamental

~



- rights and equal protection of the law are core eonstitutional prineiples and-
that this CO\irt has a unique constitntionél responsibility t(i protectithe’
~rights of peliticaily vulnerabie minorities against ac_tion by the majority.
_By dep'riyin_g a suspect class of a fundamental right recognized by this - |
Coui't,_ Propc_)‘sition‘ 8., in petitiQners’ view, revises tne state'CQnstimtion by
altering its underlyi_ng piinciples.anti changing the state’s basic -
- go\}emmental plan..

The ceunter-majoiitarian function of our Conetimtion ca_'nnot
be denied, but neithet can the fact that, With this Cokull't'.’s apprt)val, the
~ voters have previously employed the initiative prdeess effectively to
reveree the effeet of COnstitutional decisions by this Court. The rulings'that
~ have been undone by the votet-appfoved amenld'rnentsinclude_ ciecisions |
reridered in the eriminal law context addressing ﬁindmnental-constimtional o
issues, sucii as equel protection, due proeese, the ban on cruel or unnsnal
nnnishrnent and th_e protection againet Linlawful searches and seizures.
- Other, significant civil-,lawehanges te the. Constitution, such:as the
property tax lirnitations of Preposition 13-iand terrn limits for state ofﬁciale?
‘h‘ave also been‘deemed amendments rather-tnén rei/isions,- despite their

significant effects on state government.



- Petitioners’ precise claim, that a constitutional change that

affects the exercise of a fundamental right by a group defined by a suspect -

classification is a revision, constitutes a matter of first impression under . -

" California law. Although this argument pusheé past the boundaries of this. -

Court’s existing precedents on what constitutes an amendment, petitioners

have nevertheless identified significant concerns about the use of the

. initiative in these circumstances. -

_ . Respondent Attorney General believes that petitioners have
failed to demonstrate that Propositidn 8isa revisionv. But the Attorney

General also believes that the initiativ'e-ar_rlendment process does not

_encompass épo‘wer to abrogate fundame’r;tail constitutional rights without a.
compelling justiﬁcation. He believes that Pfoposi_tion 8, lacks such a

justification as determined by the Supreme Court in the Inre Marriagé

Cases and therefore deprives persons of basic liberty guaranteed by section

1, article I of the California Constitution.

Respondénf further believes that, even if the Court_concludes

- that Proposition 8 is a permissible amendment to the Constitution, the

_me'asﬁ're_ should nevertheless apply prospectively only. Respondent
believes that the marriages of the same-sex couples entered into after the -

effective date of In re Marriage Cases and before Proposition 8'_b.ecame .



effective on Novémber 5, 2008 remain valid. To cox‘;cfude otherwise

would violate the normal presumption against retroactivity and harm the

‘vested rights of the couples.

A.

IL.
STATEMENT

Procedural History

- On May 15,2008, this Co'u'rt_ rendered its decision in In re

'_ N Marriage Cases, supra, 43 Cal.4th 757. The_majority'_opinion included the -

_foilbwing holdings:

The California Constitution guarantees the basic civil

right to marry to all individuals and couples, reg.afdleSs

- of their sexual orientation. _(Id. at pp. 810-820.)

Sexual orientation is a suspect classification for the

purposes of analysis under the Constitution’s equal -

protection ¢laiusé,'énd statutes that treat persons

differently based on their sexual orientation are thus
subject toa stfi_ct _sc'rutiny' analysis. (fd. at pp. .

840-844.)

- Strict scrutiny review is required because the marriage

statutes necessarily impinged on a same-sex couple’s



| fuhdarnentai, c6nstitutionally-pfoteptéd privacy

_ interest thereby creating unequal and detrimental .
consequences for séme-sex cqup'les and their ch.ildr-en.'
(Id. at pp. 844-848.)

- » . The marriage statutes limiting marriage to only

oppoéite—se_x (;oﬁplt_:s did not sérve a Compélliﬁg state

interest, gnd tilus violated the equal ’pr’otectiorfclauée._
(Id. at pp. 848-856.)

Consistent with these holdings, the Court ordered that the

- definition of marriage contained in Family Code section 300, limiting
inarriage to only a union “between a man and woman,” be stricken as

| unconstitutional, and that Family Code section 308.5, which provided that

‘.‘[o]hly ,marriage between a man and a woman is valid or rec'ognize.d, in
California,” be.inyalidated in its entirety. (/d. atp.857.) .- - - |

In re Marriage Cases became final on June 16, 2.008.'. Ih the

~ five months following the decision, fnany thousands of same-sex couples

were fnarried in this state.
On June 2, 2008, the Secretary of State certified that the
.supp'orters' of a measure, later numbered as Proposition 8, had gathered

sufficient signeitures to qualify their measure for the November 4, 2008



General Electién ballot. (SgCretary of Siate Debra Bowen, Preés Re}ease, ‘
Ju_ne 2, 2008,Respo_ndent’s '_Requést fbf Judicial Notiqe (“RIN”) Exh. 1, atv
en ;
| Based on the semi-official results of the Novemb'.er 4,2008

General Election, it appeared that Proposition 8 Ha‘ld‘received a majority of
the votes casf ahd, therefpre, \'Noﬁld tvake effect.the day after the election. _
(Cal. Const., art. X\)IH, §4.) On December 13,2008, the Sec::re_tary of
S”'tat.e certified that PrOb;)si;ti;)n 8 passed by a vote of 7-,001,.084 (52.3
percent) in favor to 6,401,_',482 (4?.7 percent‘)'againstﬁ (Sgcretary of State
Débra Bbwen, Press Release, Dec. 13, 2008, RIN Exh 2atp. 1; Statgm’ent
 of Vote, Nov. 4, 2008 General Election, RINExh.3 atp.7)

| | Immediately follo'wir;'g the bassage of Propoéiti’bn 8, three
petitions sceking this Court’s ofiginal ju_risdiétion vwlere ﬁléd cﬁa_llenging
‘the legality of the meésuré. ‘Two of the ﬁ@'ﬁitioﬁé also soughf ; stay of the |
effects of the propdsition on the issuaﬁce of marri'agev-licenses to same-sex
- couples..
. 'On Névember 19, 2008, after 'receivli_ng preliminary responses
' to the petitions, this Court issued an érder to shew cause why the relief

sought by the petitions should not be granted and sought briefing by the

, parties on the following three issues:



1. Is‘Proposition & invalid because it coristitutes a
revision.of, ratIier thém/an amendmerit to; the_.
California C.on'stit-ution? _

2" Does Proposition 8 violate. the separation of powers -
doetfioe und.er t}ie California Constitution?

3. If Prooositioo :8' 'isk not uncoristimtionail, what is its

' effect, if any, on the marriages of séme-sek couples’
| perfofrned before the adoption of Proposition'Sf?

In addition, this ‘Court denied the request of the petitioners in

" the Strauss and Tylerf actions to stay the effects of 'Proposition 8.

s B. Summafy Of The Process For Amen_ding-
‘And Revision The California Constitution.

There 'are"two procedures for revisin‘g the C'onstitﬁtion and

. ~ two for amending it.

Revision: The Legislature may, by a vote of two-thirds.- '

majority of both houses [propose a revision of the Constltutlon to the

4 voters (Cal Const art XVII, § 1) The voters may then approve the

‘“revision by a majority vote. (Cal.l'Const.,, art. XVIII, § 4.) Alternatively,

the Legislature may, by a yote of two—thirds'majOrity of both houses,
submlt to the voters the questlon whether to call a constitutional.

convention. (Cal Const., art. XVIII §2) If the convention is called and



the delegates atdopt a proposed revision, it is then submitted to the voters
for approval by majority vote. (Cal Const., art. XVIII §4)
~ Amendment. The amendment process may be mrtrated e1ther

" .by signatur'e-gathering ona private petmorl for an 1n1t1at1ve or by a
legrslatlve proposal | The voters may amend the Constltutlon by rmtrattve
- (Cal. Const art XVIII § 3 ) To quahfy a constrtutlonaI amendment

| ‘through signatur_e-gathering; a p'roponent must gather .srgnat-ures equrvalent

| to eight .percentof the voters who VOted in the last election for governor.

._ __(CaI. Const., art.I1, § 8, ‘subd. (h).). The Legislature may ‘also proposel‘
constituti‘onvail amendments for adoption by a two.—t_,hi.rds vote of both "
ho'uses—the satme vote requirement needed for re'vtsions. (Cal. Const.; art.
XVII, § 1 ):In either s.ituation the amerrdrn‘ent vvil'l require approval.of a
majonty of voters in order to take effect (Cal Const art. XV III § 4)

! | The. current procedures for revising and amendmg the

Corrstitution have remained un'changed since _1 970, but they changed

ext’errsivelv be'fore.that time. |

| Californi_a’s first vCo‘nstitution», adopted in 1849, provided for
amendments atnd revisions m narrow circumstances., but it conta_ined no
process for cit_izen-sponsored arnendrnents; Article X, secti.on 1 of thel

1849 _Constitution allowed the Legislature to-propose a constitutional . -
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amendment only upon a majority vote of both houses in two successwe
legislative sessions. (Cal. Const. of 1849 art. X, § 1) If such votes were
obtained, it was the “duty of the Legislature . . . to submit such proposed

amendment or amendments to the people, in such manner, and at such time

- as the Legislature shall prescribe.” (Ibid.)

The 1849 Constitution also.permitted revisions. Article X

section 2 prov1ded that if two-thlrds of both houses of the Leglslature

beheved it was “necessary to’ revise and change [the] entlre Constltutlon

the Leglslature was reqmred to present to the voters at the next electlon the

opportunlty to “vote for or against [a] convention.” (Cal Const. of 1849

art. X, § 2.) Ifa majorlty of the voters favored the calling of a

, consntutlonal conventlon then the Leglslature was requlred to.assemble -

the 'convention'within six months. (Ibid)

The LegiSlature passed a bill in Febmary 1878 calling for
delegates to attend a constitutional convention. (Grodin, The California
State Constltutlon A Reference GUIdC (1993) p. 10. ) After several months'

of debate, a revised constltutlon was approved in May 1879 (/d. at p. 16 )

The secti.on of the 1849 C'onstitution that-addressed‘ amendment and

revision. was moved from article X to article XVIII of the new Constitution,

and added the following‘provision: If one or more amendments were to be -

11



submitted in the same election, thé'LégiSlamfe was reqﬁired to prepare and .
distinguish, “by-numbéfs or otherwise,” 50 that each cogldv be voted 'upon
separatély. (CAalt Conist., formet art. XVILL § 1) Further, the revised
Coﬁstitution perided for a single f\No-thirds approval of an arriendmeﬁt by

both houses of the Legislature, eliminating the requirement for approval in

a subsequent legislati\.fe' session. (/bid) As with the 1849 Constitution;, ifa

‘majority of the yoters approved and ratified the amendment, then such

amendment or amendments would become part of the Constitution. (Ibzf_d.)
While the California Constitution was revised in 1879, many

believed that the revisions failed to address the ‘pfobléms that were facing |

" the jé,tate. (Grodin, supra, at p. 16.) Resentment against the power of the
" railroads continued to grow, whi_c;h caused the 'publ_ic to-call for more

reforms to the governmental structure'.g (Grodin, supra, at p. 17; see also |

The Cal. Constitution Revision Commission, Constitution Revision:

: H_z'Story and Perspective (1996) at p. 5.) A new political force developed in

the state (as well as the nation) and became known as the Progressive
Movement.- (/bid.) The goal of the Progreésive_' Movement was to return
all political powér to the péople. (Grodin, supra, at p. 17.) The.

Progreséives advocated for the passage of legislation that would permit

12



. “direct democracy” — the powers of initiative; referendum and recall. (Ibi’d;

see also Cal. Constitution Revision Commission, supra, at pp. 5Q6.)

“In 1910, California elected Hiram Johnson as Governor;

Johnson was one of the leaders of the Progressive Movement in California.

(Constitution Revision, supra, at p. 5.) In his inaugural address, Governor

- Johnson promised Californians he would give “people the means by which

theéy may accomplish such other reforms as they desire,” and stated his |

~ belief that the powers of initiative, referendum, and recall would “give to

the electorate the power of acﬁon when desired, and they do place in the

“ hands of the people the means by which fhey may protéét themselves.’;

(See Inaugural Address of Hiram J ohhson, pres_entéd January 3, 1911, RIN

Exh. 4 at p. 3.)

' By February 1911, the Legislature drafted é.n_amen_drhent' to

article IV, section ~1' of'the Califdrnia Constitution, adding the péwers of
initiative, referendum and recall and submitted it to the voters for approval.
" (Cal. Constitution Revision Commission, supra, at pp. 5-6; Ballot Pamp., -

| Gen. Elec. (Oct. 11, 19911) analysis of SCA 22, RIN Exh. 5.) Seventy-six

pefcent of voters approved Senate Amendment 22 at a special election held

-on October 10, 1911. (/d atp.6.)
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As'voriginall.y approved in 1911, the initiative poWer had two

_ as?ec_ts, réferred to as the powers of “direct initiative” and “indi;éct -
initilative.” ‘To qualify a “direct initiative;’ for the ballot “propoéing avla‘w -
or amendment to the Cbpstitution,” the proponents would néed'to submit a
petition foif the Secretary of State/vbearing si@atﬁfes _équal in number to
éight percent bf aﬂ votes cast for a.ll cahdidates t\‘or govemqr at the last
preceding gener‘al‘ election. (Cal. Const., former aﬁ. IV, §1) The
Secretary of State was required to pléce a qualifying initiative on the ballot
at the ﬁex‘i election. (Jbid) |

- _AAn “indirect iﬁitiétifie’f required the signaturés of only five .
pé‘rcent of the voters. (/bid.) This w)ehicle could be uée’d to propdéé a
'_ sté.tutofy chalmge,‘.‘but the initiative ir;iti-ally would be I.jresentvcd' to the
tegislatupe 'rath.er than to the voters. (Jbid) The law proposed by the -
initiétif/e could be “eithér enacted or rejecfed Qithoﬁt éhange by the
legislature” within 40 days. (/bid.) If the Legislature failed to act within
' '-this.period, the initiative would b"el submitted to the voters. (Ibz_'ai) An
éddi'tional provﬁsioh alfowed the Legislature to fej ect the vcitizé_ri—sponsored -
initiative and p_roposé ité own initiati:ve to thé Vqtefs,.which 'Woulq_ appear’

on the ballot beside the citizen-sponsored initiative. (Ibid.)
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The Legislature’s power to revise the Constitution was

expanded in 1962. Pfopbsition 7 amended section 1 of articleXVIH of the

Constitution to authorize the Legislature to propose revisions directly to the
people by a two-thirds vote of both houses — the same vote requirement

alréad_y in place for amendments proposed by the Legislature. The

Legislative Counsel’s ballot analyéis summarized the ihitiative’s'impaét_:

- Under existing provisions the Legislature can.
only propose “amendments,” that is measures -

- which propose changes specific and limited in

‘nature. “Revisions,” i.e., proposals which
involve broad changes in all or a substantial
part of the Constitution, can presently be -
proposed only by convening a constltutlonal
_ convention. - :

(Ballot Pamp Gen. Elec (Nov 6 1962), analysxs of Proposmon 7by

Legxsla’uve Counsel RJN Exh 6, at p. 13 )

~ In 1966, Proposmon 1 -A reduced the nurnber of sxgnatures

needed to quall_fyan m1t1at1ve statute from eight percent to five perccnt of

the votes cast at the last election for Governor. (Ballot Pamp., Ge_'n;‘ Elec.
(Nov. 8, 1966, analySis of Proposition 1-a by Legislative Co_unsél, RIN"

Exh.7,atp. 1.) The proposition, which was part of a wide-ranging -

revision of the Constitution prompted by the California Constitution |

Revision Commission, also eliminated the process for submission of

“indirect initiatives” to the Legislature. (/bid.)
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Thé ﬁn.avl.cAhange i‘n‘t‘he procedures for enécting revisions‘ and
amendménté wa;s enacted by .Propb.s,itién 16 in 1970. ' Th_is initiative added
new provisions allowing the Legislature to amend or withdraw a E
consti.tutio’nal amendm‘ent or revi.sion prior to a vote of the' elec,tqraté,

- c‘han_g'ing.the requireménts for calling a constimtionai conVe_nti-Ofl and '
- selecting con?ent.ionl delegates, and adding a provision that, if two
corr;péting rrieasures wére 'ado’p,ted by ,votefs at the Samé eleétio‘n, the
‘measure receiving the highest number of “yes” votes would prevaﬂ
(Ballot Pamp Gen Elec.(Nov. 3, 1970, analy51s of Proposmon 16 by -
' Leglslatlve Counsel RJN Exh 8 at pp 27 28. ) |

C. The California Constitution As A
Guarantee Of Individual nghts

_ Cahforma s original Constltutxon contamed a Dleclaratlon of
' -Right's-whi'ch_prcSVidéd, in r¢levan_t part: “All men are by nature free an_d
indépendent, and have céftain inalienable. rlghts, :arnoﬁg WHiéh are thoée of .
e_nj o'ﬁngj and défenaing life and liberty, aéquiring, pbsscs’siné, and
p‘fotecting prdﬁerty; and pursuing and obt.‘ainirjlg séfety and happihes.s.”"
(Cal. Const. 1849, atL§1)
Our cUrrenf Constitution, ratiﬁed in 1879, containé cssentiélly
the same set of inalienable rights in Article I, sect‘io'n 1. It presently states: -
“All people are by nature free and in‘depen’d.er'xt and have inalienéble fights.
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Among these are enjoying and'defendi‘ng life and liberty, acquiring,
possessing, and protecting property, and pursuing and obtaining safety,

happiness, and privacy.” (Cal. Const art. I ) 1) This prov151on ‘has been.

: amended only once, in 1972, to add prlvacy to the hst of 1na11enable rights,

tov»delet'e the adjective “certain” before the phrase-“malmndble nghts,”and
to 'ctarify tnat tnese r'ights‘are guaranteed to all people ratl_ter than just to
r_nen.. (Ballot Pamp., Gen, Eléc. (Nov. 7, 1972)'RJ"N. Exh. 9 at part I, p.
11) o | |

| - When Cal.l_ifornia'wa‘s founded 1n 18‘49, the protections of the

Bill of Rights had been held n'ot to dpply to the States. (Barron v.

- 'Baltimore (1 833)32US. (7 Pet.) 243.) Ratification of the Fourteenth -
' _Amendment in 1868 d1d not mmally change this situation; use of the

- Fourteenth Amendment to apply select provxslons of the Bill of nghts ]

against the States was: rnamly a twentleth century phenomenon (Falk The

- Supreme Court of Ca_liforma 1 971 -1 972, F orwar_'d, The State Constztutzon.'

A More Than “Adequate” Nonfederal Ground (1973) 61 Cal L Rev. 273,

273274

' 2. The first decision incorporating a provision of the Bill of Rights, the :
Fifth Amendment’s Takings Clause, was rendered by the United States Supreme
Court in 1897. (Van Cleave, A Constitution in Conflict: The Doctrine of

- Independent State Grounds and the Voter Initiative in California.(1993) 21
. Hastings Const. L.Q. 95, 104, citing Chicago, Burlington & Quincy Railroad v.

Chicago (1897) 166 U.S. 226.) Even today, not all provisions of the Bill of
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-~ opn) )

_- Deepite the presence of a De.claratiori'of Rig‘hts in the
California Constitution, state courts in general tended to took towaro the
federal Bill of Rights rather than to their own constitutions as a source of
constltutlonal protectlons throughout the ﬁrst part of the twentleth century.
(Van Cleave,  supra, 21 Hastmgs Const. L.Q. at P. 106; Grodin, The |

Califomia State Const_itution, supra, at p. 21 [“For a co_nsiderable period of -

- time, the federally guafanteed rights seemed far more expansive and |
protective than their state analogues. Accordingly, the independent status

of state constitutional rights became a largely forgotten concept.”].) This

Court was no exception. When the Court struck down the statutory ban on

interracial marriage in 1948, it did so solely under the Fourteenth

* Amendment. (Perez v. Sharp (1948) 32 Cal.2d 711, 731-732 (plur.

B R1ghts have been found to apply to the states. (See Dzstrzct of Columbia v, Heller
(2008) __» 128 8.Ct. 2783, 2813, fn. 22 [leaving undecided the question

whether the Second Amendment has been incorporated against the States].)

3. See also Sei Fujii v. Stare (1952) 38 Cal.2d 718, 720 fn. 1, 738 [striking N

down the Alien:Land Law, which denied the right to own land to ahens who were
ineligible for citizenship unless their home nations had treaties with the United
States, as a Fourteenth Amendment violation]; Mulkey v. Reitman (1966) 64
Cal.2d 529, 532, 533, aff’d sub nom. Reitman v. Mulkey (1967) 387 U.S. 369
[holding that, although plaintiffs brought suit under both federal and state

constitutional provisions, “we do not find it necessary” to consider- clalms under
the California Constitution].)
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A notable early decision rendering a judgment solely under

the California Constitution was People v. Anderson (1972).6 Cal.3d 628, in

~ which this Court struck down the death penalty as a violation of the

California Constitution’s proscription against cruel or unusual punishment.

- (Former Cal. Const., art I, § 17.)- Two years later, the electorate endorsed a
 revision to the Constitution that, among other provisions, added a -

_declaration that the Constitution stands as-an independent charter of rights.

This provision declared that “[rJights guarahteed by this Constitution are

not dependent on those guaranteed by the United States Constitution.”

4. This clause regarding constitutional independence was added as part of

“a major revision that added a specific equal protection guarantee as well as new

provisions relating to due process, establishment of religion, and the rights of
persons accused of crimes, revised eminent domain and grand jury procedures,

- and deleted material more suited to statutory enactment. (Ballot Pamp., Gen. -

Elec. (Nov. 5, 1974), Prop. 7, analysis by Leglslatlve Analyst, RIN Exh. 10, at p.
26.) The CCSF petition characterizes the addition of the equal protection
guarantee as an “amendment” to the Constitution. (CCSF Second Amend. Pet. at

p.- 25.) - This statement appears to be incorrect. Wh1le the legislation that put
- Proposition.7 on the ballot was termed an “Assembly Constitutional Amendment,”

the label that the Legislature used does not, by itself, render the measure an

. amendment rather than a revision because the same two-thirds vote requirement -
~ by the Legislature (followed by a majority vote of the electorate) is required for

either an amendment or a revision. (Cal. Const., art. XVII, § 1.) The ballot
parnphlet for Proposition 7 indicates that it incorporated proposals made by the
California Constitution Revision Commission. (Ballot Pamp., Gen. Elec. (Nov. 5,

. 1974), argument in favor of Prop. 7, RIN Exh. 10, at p. 28:) Thus, Proposition 7 *
- 'was a revision because of the quantity of the changes that it made. Perhaps for -

this reason, the Legislative Analyst’s ballot analysis described the initiative as a .
revision. (/bid.)
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‘(Ballot Pamp Gen. Elec 1974, Prop. 7, R.TN Exh. 10, at p. 72 [addmg Cal.
Const., art. I, §241) o |
This Court later articulated its own vision of the California
4 Constitution as an independenteharter of rights. In Peo‘p]e V. Brisendine, v
' ‘(.14975) 13 Cal.3d 528,’ the ‘Court applied the C’alifornia Constitution to
. ‘invalidate a.search by police tnat V;Iould have been l.egal under the Supreme
Court sF ourth Amendment precedents (/d. atp. 552.) In reJectmg the
argument that federal precedent should be followed this Court stated: . -

‘ThlS court has always assumed the independent
vitality of our state Constitution. In the search
and seizure area our decisions have often
comported with federal law, yet there never has
~ been any question that this similarity wasa  °
‘matter of choice and not compulsion.
[11...09] [TIhe California Constitution is, and
- always has been, a document of independent
force.'Any other result would contradict not
~ only the most fundamental principles of
- federalism but also the historic bases of state
charters. It is a fiction too long accepted that
provisions in state constitutions textually
identical to the Bill of Rxghts were intended to
mirror their federal counterpart. The lesson of
- history is otherwise: the Bill of Rights was -
- based upon the corresponding provisions of the
first state constitutions, rather than the reverse. '

- ({d. at pp. 548, 549-550.)
The Court’s interpretations of the California Constitution -
have sometimes prompted initiatives amending the Constitution to trump
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the effect of judicial'décisions. - The result in Anderson wés undone by a
1972'inﬁiative that addéd section 27 to article I of the California |
Const_itution. It provided,'in part,. that the death penalty “'shéll not be
deemied to be, or tQ constitute, the infliction of cruel. or unusual

punishments within the meaning of Article I, Secﬁon 6 nor shall such h

~ punishment for such offenses be deemed to contravene any other provision

of this constitution.” (Cal. Const., art I, § 27, see PeOple V. Frie;rson_ |

©(1979) 25 Cal.3d 142, 185 [“The clear intent of the electorate in adopting -
_section 27 was to circumvent Anderson by restoring fhe; death penalty to the
_extent permitted by the federal constitution.”¥],) _Similaily; Briséndine ’s

,- 'm‘gerpretatibn of the statc- constitutional protection against unlawful

searches was effectively reversed by Proposition 8 in 198'2.. (InreLance -

5. The lead opinion in Frierson addressing whether the 1972 initiative
adding section 27 to article I was a revision or an amendment was joined by three
justices. Justice Mosk, joined by Justice Newman, filed a concurrence in the
judgment stating that, despite his personal dismay at the voters’ decisionto
reinstate the death penalty, he was “compelled to conclude that the 1977 death
penalty legislation doés not violate the California Constitution.” (I/d. at p. 189

" (conc. opn. of Mosk, J.).) Although Justice Mosk later characterized this holding

as dicta by a plurality of the Court (Legislature v. Eu (1991) 54 Cal.3d 492, 541
(conc. & dis. opn. of Mosk, J.) [stating that in Frierson “a plurality of the court

. considered in-dicturn whether a 1972 initiative measure was amendatory or

revisory”]; see also Mosk, Raven and Revision (1991) 25 U.C. Davis L. Rev. 1,

7), this Court has cited and discussed Frierson as a majority holdmg (Raven v.
Deukme]zan (1990) 52 Cal.3d 336, 355 [concluding that in Frierson “we upheld a
provision which in essence required California courts in capital cases to apply the
state cruel or unusual punishment clause consistently with the federal
Constitution.”].) Thus, the conclusion that the death penalty 1n1t1at1ve was an

amendment is properly viewed as a rnajorlty holding.
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W.(1985) 37 Cal.3d _873, 879 [holding that the initiative abrogated both the
“vicarious exclusionary rulé” and “a defendant’s right to object to and .
sujlapressf e\}idenqe seized in violation of the California, but not the federal, |
Constitution.”].)

118
ARGUMENT
A.  Question One: Is Proposition 8 Invalid

~ Because It Constitutes A Revision Of,

Rather Than An Amendment To, The
California Constitution?

1. The Séope Of Proposition - 8
- Should Be Interpreted
Consistently With Its Stated
Purpose Of Eliminating State-
licensed Marriages For Same-Sex

" Couples. - ' o
. The scope of Prépésition 8 s_Hould neither be o?erétated nor
understated. There can be no minirnizihg the fact that the initiative is

_:inten'ded to take a legal right away from samé-se_x couples. And there can
be no discounting the depth of emotion on all sides of the issue. Asa |

matter of legal intei'pretation, however, “the aim . . . is to ‘deterr'ninc and

effectuate the ‘ihtent of those who enacted the constitutional provisionat
iééue.”’_ '(Silfcorz Valley Taxpayers Assn. v. Santa Clara County Open

Space Auth. (2008) 44 Cal.4th 431, 444 (citation omitted).) “If the
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language is clear and unambtguous, the piai’n me'aning govems. . . . Butif
the language is ambiguous, [the Court] consider(s] extrinsic evidence in

determmmg voter intent, including the Leglslatlve Analyst S analy31s and

. ballot arguments for and against the _1n1t1at1ve.” (Id. at pp. 444-445

- (citations omitted).) When interpreting the meaning of an initiative, a step

that must logically precede determining whether or not it is constitutional,

the goal is that ““the voters shoulld get what they enacted, not more and not

. less.”” (Strongv. State Bd. oqu'ualizatz'on (2007) 155 Cal.App.4thf118.2,

1195, quotmg Hodges V. Superzor Court (1999) 21 Cal. 4th 109, 1 14 )

Here, the plam language of Proposmon 8 is relatlvely

' s_traightforward. Indeed, the exact words were used in former Family Code

section 308.5, which was previously struck down as unconstitution_al. ‘

Nevertheless aSsessment of the legal effect of Proposition 8 requires

. con51der1ng 1ts 1mpact on the holding of In re Marriage Cases (Brown 12

- Merlo (1973) 8 Cal 3d 855, 862 [determlmng constltutlonahty of a law

requires cons1derat10n of the entire legal context] )
Whlle the. de01s10n inlnre Marrzage Cases compelled the

_state actlng through its 58 count1es / to take the historic step of providing

6. Counties are legal subdivisions of the state. (Cal. Const., art. XI, § 1,
subd. (a).) County clerks and county recorders are the local officials who have

" been granted authority with regard to marriage licenses and certificates. (Lockyer
v. City and County of San Francisco (2004) 33 Cal.4th 1055, 1080; see also Fam.
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N marriage for same-sex couples, the legal holding was both precise and

narrow. This Court was confronted by a situation not present in most other

- states: the existence of a statutory arrangem_ent in which same-sex couples
~ were barred from marrying but were allowed to enter into “an officially
'reéoghized farn'ily relationship. that affords all of the significant legal rights

~and obiigations tréditionally associated with marriage” by regisiering as

domestic partners.l’ (In re Marriage Cases, supra, 43 Cal.4th at pp. 779-

' 780.)

In résponse to the Attorney '(_}‘eneral’s argument that the -

difference in terminology between the two institutions did not rise to the

level of constitutional 'signiﬁcahce, the Court stated that it “ha[d] no

occasion in this case to determine whether the state constitutional right to

marry necessarily affords all couplés the éoh_stitut_ional right to designate

Code, § 350, Health & Saf. Code, § 102285.) The Director of the California |
Department of Public Health, who is designated as the State Registrar of Vital .
Statistics, is required to prescribe and furnish forms for use in registering
marriages and to supervise local registrars in the use of those forms. (Health &

Saf. Code, §§ 102175,.102100, 102180, 102200.) Thus, while Dr. Horton and Dr.

Scott have been'named as respondents in this action, petitioners do not allege that
either of them took any step to enforce Proposition 8. Indeed, since marriage
hcensmg occurs on the county level, no such allegation could be loglcally made.

7. This Court observed that domestlc partnerships provided same-sex

" couples with the opportunity to have “virtually all of the same substantive legal

benefits and privileges™ that opposite-sex married couples had. (In re Marriage
Cases, supra, 43 Cal.4th at p. 779.) The legal differences between the two
institutions were described as “relatively minor.” (/d. atp. 779 fn. 2.)
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their official family relationship a ‘marriage,” or whether . ... the

Legislature would not violate a couple’s right to marry if .. . it were to

assign a ﬁame o;cher than &1arriage as thé official designation of the family
relaﬁonship for all couple‘s.” (Id. atp. 830.) Siﬁce Same-séx-céﬁpl_es were |
being treated différently than o.ppo.sit‘e-sex couples, the Court did c"not' '_ |

decide . . . whether the name ‘marriage’ is invariably a core element of the
¢ oLy , (

‘state coristit_utional righf to marry. ...” (Id. at p. 783.) For the purpose of

deciding the Marriage Cases, it was sufficient to conclude that “assigning

a different desigrla;tion' for the family reiationship of same-sex éoﬁples .

~ while résérvir_lg the historic 'design_ation of ‘marriage’ exclusively for

- opposite-sex coupleé pds’es‘~at least a serious risk of denying the family

relationship of safnejsex couple;é .. .. equal dignity and respect.” _(Ibic‘l.')
: By'wa)} of contrast to the constitutional right to marry,

Proposition 8 addresses marriage as a governrﬁcnt lié.en'sing scheme. It -

 addresses the issue of which kinds of relatiAoﬁs'hip-s will be defined as o

» ;‘marriages_” and authorized _By law. It leaves unaddreése_d the central part

of this Court’s holding;: that same-sex couples possess a constitutional right

to form a farhily that is recognized by the state aﬁd given dignity and

respect equal to that given to the relationships of epposite-sex
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couples—without referenc'e fo the terminology employeo by the state to
desoribe those relationships. |

| Beeause this interpretotion of Prop_osition 8 is supported ny
the plain wor.d.s of the initiative, there is no need. to: consult its legislative R
history for interpretative guioanee.. Ballot meterials, however, also support

a limited view of the scope of Proposition 8. The proponents of

Proposition 8 argued that their purpose was| to “restore the definition of
marriage” in response to this Court’s decision and to “protect{] our children
- from being taught in public schools that ‘same-sex marriage’ is the same as

traditional marriage.”¥ (Ballot Pamp., Gen. Elec. (Nov. 4, 2008),

Argument in Favor of Proposition 8, RIN Exh. 14, p. 56.) The proponents

- further argued that “[s]Jome willbvtry to tell yon that Proposition 8 takes away

legal rights of gay domestic partnerships. That 1s false. Proposition 8

E DOES.NOT take away'any.c')f those rights and does not interfere with'gays_
living the llfestyle they choose.” (Ibzd ) Thus, the proponents cannot

: reasonably contend that thelr 1nmat1ve was intended to do anythlng more

8. The ballot pamphlet states that the 1n1t1at1ve ‘overturns the outrageous
court decision of four activist Supreme Court judges [sic] who ignored the will of
the people.” (Ballot Pamp., Gen. Elec. Nov. 4, 2008), Argument in Favor of
Proposition 8, Exh. 14, at p. 56 (emphasis original).) While Proposition 8 by its
plain terms changes the Constitution to counteract the prospective legal effect of

In re Marriage Cases, it does not literally overturn or reverse the decision. Nor

does the initiative address what can or cannot be taught about mamage in the
public school system.
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- than to restore a statutory definition, although as part of the Constitution.

Th_ere can be little question that the holdings of this Court regarding the
r_ights of same-sex coupies to ltave ofﬁcially-recognized family
relationships—that are due the same stature and resnect as marrtages—remain-
in effect after Proposition 8. Nor does Proposition g cha’nge"this ‘Co.ux_'t’s _

holding “that statutes imposing differential treatrnent on the basis of sexual

orientation should be viewed as constitutionally suspect under the

California Constitution’s equal protection clause.” (In re Marriage Cases,

- supra, 43 Cal.4th atp. 843.)

* Petitioners assert that Propo'sition & has undermined the

: authorlty of th1s Court either to interpret the Constltutlon or to protect the :

rlghts of minorities. (Strauss Amend Pet., 1{21 p 8, p. 17) Such effects :

appear to exceed the legal effect of the initiative -when consxdered in hght

' _of [n re Marrzage Cases. That dec151on has not hterally been ¢ vetoed” by

+ the electorate (CCSF Second Amend Pet. at p 22) Nor does _

Proposition 8§ “strip‘ the Petitioners and thousands like them of fundamental. ‘
legal rights and attributes traditionally assoc.iated with marriage that are.

integral' to _personal liberty and personal autono_my.” (Tyler Amend. Pet.,

9. Petitioners appear to assert that the electorate enacted Proposition 8
with intent to harm gay men and lesbians. This Court, however, concluded that
Proposition 22, was not enacted with “an invidious intent or purpose.” (In re
Marriage Cases, supra, 43 Cal4th at p. 856, fn. 73.)
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' 1] 11, p 5) ‘To the contrary, the Domestic Partnershlp Act (Fam Code,

_ §§ 297, et seq.) continues to exist, as does the State s “obligat[ion] to take :

affirmative actlon to grant official, public recogr;_-ltlon to [a same-sex]

cour)le’s relati_Qnship as a family . .. . (Inre Marriage Cases, supra, 43

Cal.4th at pp. 819-820.)

2. Under This Court’s Prior Precedents,
- Whether Proposition 8 Constitutes A
Qualitative Revision Depends On
" Whether The Denial Of Marriage To
Same-Sex Couples Can Be :
 Characterized As A Change In The
- Fundamental Structure Or. ‘
" Foundational Powers Of California
' ‘Government, Including The Powers
Of This Court To Construe The
California Constitution.

- “Although th_e California C0nstitution does not define the -
terms ‘amendment’ or ‘revision,’ the courts have develOped some

guidelines helpful in 'resolVing the - iésue.” '(Rc.'zven v. Deukmejian'

| supra, 52 Cal.3d at p. 350.) “[R]ev151on/arnendment analysis has a dual

aSpect requmng [a court] to examine both the quantltatlve and quahtatlve

effects of the 'measure on our constitutional sche_rne.”v (Ibzd.; see also

- Amador Valley Joint Union High Sch. Dist. v. State Bd of Equalization

(1978) 22 Cal.3d 208, 223 (Amador Valley) [*. . . our analysis in'

determining whether a particular constitutional enactment is a revision or
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an'axnendmgnt must be both quantitative and qu'al_itative in nature.”})

“Substantial changes in either respect could amount to a revision.” (/bid.)
“For example, an enactment which is so extensive in its |
provisions as to change directly the ‘substantial entirety’ of the Constitution

by the deletion or alteration of NUMerous existin g.provis'ions may well

* constitute a revision thereof. However, even a relatively simple enactment

may accomplish such far reaching changes in the nature of our basic
governmental plan as to amount to a revision also.” (Amador Valley,

supra, 22 Cal.3d at p. 223.) “Thus, a constitutional ‘revision’ need not | .

" involve widespread deletions, additions and amendments affecting a host

- of constitutional provisions and resulting in a quantitative revision.”

(Legislétur_e v.'Eu, supra, 54 Cal3d at p 506.)

| Petitior}ers do .no_t argﬁe that Pfoposition.S, w_hich éddreésés
o{n‘ly.cv)ne issue, ‘is quantitatively a- revision. The oﬁly case-thét_eVer_ struck
down an initiati\:;e ona quantitative; as well as a cj}i‘alita'tive_ ‘t,’jasis‘,l
McFadden v Jordan (1 948) 32 IC‘al_.Zd 33Q, invo.lvied_ an ihitiative'fchat"

would have repealed or altered 15 of the 25 articles of the Constitution and

substantially curtailed the functions of both the legislative and the judicial
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branches. (Id. at p. 345)i—Q’ It therefore sheds littl.e- 1i_ghf on .th‘e issues raise’d
' lby the petitions. | |

‘More relevant to the qﬂeétién preseﬁted here‘are a series of
d(ecisions', begiﬁning with Amador Valley and._Pevbple v. Frierson, and
’ . cul{hinating in Raven v. Deukmejian and Legisldture v. Eu, that ,ha've
conéideréd whether initiativg:s making signiﬁéant chahge’s in our
Cons’;itution were qualitative revisioné. -
| In Amador Valley, th'is Court upheld Proposition 13, the
' -J a;vis-Gann property tax initiative, as'a valid co‘nstitu’;ion.al amendment. In |
addition to deéli‘n.ing'vt‘o find thét_Pfopositibn 13 was a reviSion by reason of
'its,,quantitative'- effect, this COurt. held that the measure’s (iualitati.\lfeA ,e.ffect
.on the'state’s basic governfnentﬁl plan was not'as “fundament_allyA
djsrﬁptive” as its oppénenfs suggested. (Aﬁddor Va(l‘ey, _sdpré, 22 CaAl'.3‘d
'.at p.224.) ‘Proposition.13 did not gffecf such Chvan.ges either by causirflg'
ioss of 'home rule on the part of loqal goveqirhents or by Changing froma

“:epublican” to a “democratic” form of government. (Id. at pp. 224-228.)

*. 10. If an initiative like the one at issue in McFadden were proposed today,
it would probably be held to violate the single-subject rule for initiatives. (Cal.
" Const.,art. II, § 8, subd. (d).) That rule was adopted in 1948, “possibly in -
‘response to the multifaceted initiative measure” struck down in McFadden.
(Amador Valley, supra, 22 Cal.3d at p. 229.) -
-
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Therefore, this Court concluded that Proposition 13 “may fairly fnay be
deeméd a constitutional amendment, not a revision.” (Id. atp.229.)
One year later, in People v. Frierson, this Court réj ected
‘constitutional challenges to a California constitutional amendment
restoring the death penalty. (People v. Frierson, supra, 25 Cal.3d 142.)
The Frierson defendant, who had been convicted of first degree rnurdéf
~and sentenced to death; challeng_'ed his sentence in part on the ground that -
" the 1972 initiative adding article I, section 27 to the California Constitution
in response to People v. Anderson, supra, 6 Cal:3d 628, was an irhproper '
constitutional revision. (Id. at p. 186.) Noting Amador Valley’s
: ad‘rnOn'itiOn concerning “far reaching changes in the nature of our basic
governmental plan,” Frierson held that section 27 “accomplishes no such -
sweeping result”:
. As we_-have explained, we refain broad powers of -
judicial review of death sentences to assure that each
“sentence has been properly and legally imposed and to -
safeguard against arbitrary or disproportionate
treatment. In addition, we possess unrestricted
authority to measure and appraise the constitutionality
of the death penalty under the federal Constitution, in
accordance with the guidelines established by the ‘
United States Supreme Court. We are thus led to the
conclusion that the constitutional change worked by
section 27 is not so broad as to constitute a
- fundamental constitutional revision.

(Id. at pp. 186-187.)
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After Frierson came a trio of cases challenging initiativés that
.‘ were enacted in response to holdings_ by this Court. in B'rosnc_zhan.‘ V. Bbrown:
(1982) 32 Cal 3 236, this Court upheld in its entirety ancther crime
) measure, Proposiﬁoh 8,'1§r;own as‘ “The V_i-ctim’;s B.'iill of Rights,” ,aga'mst a
challenge that it effected an invalic_lA constitutional revision. Among other
't‘hi‘ngs,‘ that initiative ad‘;led section 28 t.oartié:le I of the state Constitution. . -
- (. at p. 242.) _In ne§v section 28, the votersvv_adopte.c»l pro_vis'ions; gover'hingl
restitution fér crime victims, safe sgh_odls, truth-in-evidence (requiring tb'at
’ relevant e‘videncé shall ﬂof be excluded in aﬁy crifninél pfbceéding), ‘and
use.of prior feléﬁy convictions.fbr impea_chmént and senfénce
énhancer’_ne.rit.'. (Id. at pp. 242-‘243',)

' Afte; holding that these -prov_isions did not _éunount toa
quantifative revision, this Couft élso found that they did not sufﬁciently y
- chahgé the state’s basic governmental plan to _arnoﬁm to a qualitative
‘ . reviéioﬁ: “Fro;ﬂ a quaiitative point bf view, -whilj_e'_Perositior.l 8_dbes _'
accofnplisﬁ sﬁbstantial changés inAour criminal jﬁstiqe system, evenin
- combination vthf:.se chahges fall cthide_rably éhort Qf cénsﬁtuﬁng‘such far
' ‘r_eaching chémges_in the nature of our basic governr__n.ental plan as to
amount to a révision 07 (Brosnahan v. Brown, supra, 32 Cal.3d at p.

260, quoting Amador Valley, supr'a,'. 22 Cal.3d at p: 223.) Finding that
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“nothing contained in Proposition 8 n_eces_sarily or inevitably will alter the

basic governmental framework set forth in our Constitution[,]” this Court

- held that the measure “did not accomplish a ‘revision’ of the Constitution

 within the meaning of article XVIIL” (/d. at p. 261 )

-Subsequently, section 28(d) the truth-in-evidence provision

was upheld agamst a ﬁlrther attack that it amounted to an 1mproper revision

of the state Constxtutlon (Un re Lance W supra 37 Cal.3d at p. 891 ) In
Lance W., this Court saw no reasQn to depart-_from its Brosnahan dcc131on
ﬁpholding PrbpoSition 8 in its entirety. (/bid.) “The adoption of section |

28(d) . . . cannot be considered such a sweeping change either in the

* distribution of powers made in the organic document or in the powers.

which it vests in the judicial branch as to éonstitute a revision of the |

Constitution- within the conternplatlon of article XVIH ? (Id at p. 892; see'
also People V. May (1 98%) 44 -Cal.3d 309, 3 ll [holdmg that the “truth in

evidence” provision ‘had abrogated the prior hqldlng of People v. Dzsbrow

(1976) 16 Cal.3d 101, that statements made in violation of-Mir_a"nda V.

- Arizona (1966) 384 U.S:. 436, were inadmissible for'.impeachrnent

purposes].) |
.Brolsnah.an and Lance W. were followed by Raven v.

D‘eu_kmejiah, supra, 52 Cal.3d. 336, which, otherthan McFadden? is the
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only case ever to strike dqwn a portion ‘of an initiative on the grbund that 1t ‘.
was a qualitaﬁve revision. The petitiqners in Réven_ challenged Propositidn
115, the “Crime -Victim"s Justice Réfofrn Act,"’,as an invalid revisio"n.‘ |
Proposition 115_; as it was addressed by this Cburt, could be divided into

- two parts. 'Firsf, the ini_tiative amer;ded the declaration 1n section 24 Ao.f

' :Aﬂiclé I that the California Constitution would be interpreted |
- indepeﬁdently from the United Sfafes Constitution. ‘Proposition 115 é&ded
1anvguége to this brovisiofi; which.stat‘ed: : |

_In criminal cases the rights of a defendant to equal’
protection of the laws, to due process of law, to the-
assistance of counsel, to be personally present with

~ counsel, to a speedy public trial, to compél the
attendahée of witnesses, to confront the witnesses

' against him or her, to-be free from unreasonable
searches and seizures, to privacy, to not be compelled .

" to be a witness against himself or herself, to not be
placed twice in jeopardy for the same offense, and not
to suffer the imposition of cruel or unusual -
punishment, shall be construed by the courts of this -

" state in a manner consistent with the, Constitution of -
the United States. This Constitution shall not be |
construed by the courts to afford greater rights to
criminal defendants than those afforded by the
Constitution of the United States; nor shall it be
construed to afford greater rights to minors in juvenile
proceedings on criminal causes than those afforded by -

~ the Constitution of the United States. '

(1. at p. 350.)
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Separate from this emnibus provision,-Proposition 115 alSo
added constitutional provisions denymg prehmmary hearings to defendants
'cha‘rged by 1nd1ctment prov1d1ng that: the people have a rlghts to due
process and a speedy and pubhc trlal setting forth rules governlng joinder.
~and severance of criminal cases, declaring hearsay testlmony adm1551ble at
prehmmary hearlngs and calling for remprocal dlscovery in criminal cases,
'. as well as makmg various changes to the Penal Code. (ld at pp 342-346.)

The Raven Court held that the ommbus proylsxon of
Prcnosition 115 was -a ‘revisi_on._ As amended by:Pto.pOsi_tion 115, section N
24 added ianéuage that “[i]n essence and pr'actical. effect . . ."W'ould_ v.est alll
judicial interpretive power, as to fundamental criminal defense r1 ghts, in
“the United States Supreme.Court."’ (Id at p. 352.). “Califomia. courts in
"c‘ri'm‘inal cases would no longe.r hasle authority to interpret the state
Constitution 1n a manner more. protective of defendants rights than |
| extended by the federal Constltunon as construed by the Umted States
_ Supreme Court » (Id atp. 352. ) This change “would substantlally alter the
substance and mtegnty of the state Constltutlon as a document of
mdependent force and effect ”? (Ibzd) “It substantially alters the.
preex1st1ng constltutlonal scheme or framework heretofore extenswely and

repeatedly used by.‘courts in interpreting and enforcing state constitutional
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protections.” (Id. at p. 354.) Based on these effects, “new article I, section

24, represents an invalid revision of the California Constitution.” (Id. at p.

©355)

" Significantly; the Rdven Court distinguished this provision
from the other constitutional and statutory changes wrought by Proposition -

1‘1-5.. It stated that “[t]he additional constitntional changes cannot be

- deemed matters which standing alone, or in the aggfegate, subStantially |
: change our preexisting governmental-‘ framework.” (Ibid.) For this reason,

v the Court severed.the omnibus provision of Propoéition' 115, which it -

invalidated as a revision, while upholding the remainder of the initiative.
(/d. at pp. 355- 356)
One year after Raven camie Legzslature v. Eu Wthh

concerned Proposition 140, known as the “Politic_al Reform Act of 1990.”

'Arnong other things‘, Proposition 140 imposfed terrn-limitations on state

legislators and constitutional officers, placed budgetary 11m1tat10ns on the
Leg1slature and restrlcted leglslators pensxon rlghts (Legzslature V. Eu

supra, 54 Cal. 3d at pp. 501- 503 ) In reJectlng arguments that these o

' ehanges amounted to a constltutlonal revision, this Court said that “a

- qualitative revision includes one that involves a change in the basic plan of

California government, i.e., a change in its fundamental structure or the
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foundational powers of its branches.” (/d. at p. 509.) No such change had

been made because “the basic and fundamental structure of the Legislature
as a representativé branch of gbvemrﬁént is left'substéntially unchanged by
Proposition 146.” (d. at p 508.)

Further, Eu held _thét‘ a rgvisjon must appear on the face of the
measﬁre: ‘“Qur prior decisiohs have .ma‘de it clear that to find such a

revision, it must necessarily or iriévitabl_y appear from the face of the

challenged provision that the measure will substantially alter the basic

governmental framework set forth in our Constitution.” (Legislature v. Euy,

Supra, 54 Cal.3d. at'p. 510.) Proposition 140 failed this facial test because

- “the assertedly momentous consequences to our governmental scheme are

largely speculative ones, dcpendent on a number of as yet unproved
premises.” (/d. atp. 508.) Therefore, “[t]esolving, as we must, all doubts

in favor of the initiative process,” this Court concluded “that nothing on the

face of Propbsition 140 effects a constitutional reviSion.” (/d. atp. 512§ see
also Rippon v. Bowen (2008) 160 Cal. App.4th 1308, 1315-1321 [following

'Eu to hold that term limits initiative was not a constitutional revision].)

“More recently, in Professional Engineers in California
Government v.'Kemptorz (2007) 40 Cal.4th 1016 (Professional Engineers),

this Court followed Amador Vailey in upholding Proposition 35, which.
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removed a constxtutlonal restriction on the ability of governmental entities

to contract with private firms for arch1tectura1 and engmeermg serv1ces on

public works projects. (/d. atp. 1023 ) Proposmon 35 was nota

' quahtatwe revision in that it did not “usurp the Leg1slature s plenary
' authorlty to regulate private contracting by public agencies in avglobal

E sense” aind the Leglslature retamed some authonty to amend the 1n1t1atwe

by statute. ({d. atp. 1047 ) This Court could not agree “that Proposmon '

© . 35 creates such far reachlng changes to our bas1c govemmental pla.n as to-

amount to a revision.”” (Ibzd quotlng Amador Valley, supra 22 Cal 3d at

" p.223)

3. Whether Petltloners Theory, If
Accepted, Would Expand The
. Definition Of A Constitutional
. lRev1s1on Beyond This Court’s
 Existing Jurisprudence And The
- Possible Effect On Existing ~
~Constitutional Provisions Enacted By
Initiative Amendments ‘

In urgmg this Court to find that Proposition 8 impermissibly '
revises the state Constltutlon petmoners make two arguments Flrst they
contend that Proposmon 8 alters the underlymg principles on which the
Constnutlon is based by severely compromtsmg the core constltutlonal

pr1nc1ple of equal protecnon and by depnvmg a vulnerable minority of a-

'fundamental right. Second they assert that the measure effects a far-
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reaching.cha_n'ge to the nature of California’s governmental plan by

| préventing Califomia courts from exercising their traditional function of
| p.ro.t:ecting the eciual protccﬁon rights'éf a minority deﬁned- by a suspect
‘ classification. (Strauss Amended Pet.,p. 8,9 21, séé CCSF seC'ond '
. Amended Pet.', pb.24—35; see TylerjA_mierided Pet., pp. 7-8, 99 17-19.) Each
~of these assertibns; and the quc’e}stions théy raise about the ifnﬁact on’

existing initiatives, can be discussed in turn.

‘a. - Whether Proposition 8 Should
Be Considered A Reyision
Because It Takes Away
Fundamental Constitutional
Rights From A Minority
Defined By A Suspect
Classification. '

With respect to equal protection and fundamental rights, the

Strauss petitioﬂers state that Proposition 8, “would work a dramatic,

| sub_stantive'.change to our Constitution’s ‘underlyiﬁg principles’ of -

individual equality, on a scale and scope never previously condoned by this

- Court.” (Strauss Amended Pet., p. 12.) If permitted to stand, they warmn

that Proposition 8 “wauld strike directly at the foundatioﬁal constitutional
principle of equal protection . ... by establishing that an unpopular group

mé_y bé-seléctively stripped of fundamental rights' by a simple majority of

‘voters.” (/d. atp. 16.) Thus, the Strauss petitioners frame the issue as
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“whether the initiative process may be used to enshrine in our Constitution

discrimination against a disfavored minority with regard to a fundamental -
right.” (/d. at p. 18.) Similarly, the CCSF petitioners assert that
Proposition 8 is invalid on grounds that “the initiative power does not

permit voters to divest a politically, unpopular group-of rights conferred by

the equal protectiojn.clause.”’ (CCSF Second Amended Pet., p. 15, ﬂ'3 4)

Petitioners’ contention _thét Proposition 8 is entirely without .

- .precedent, either because it takes away.constitut’ional rights generally or

equal protectlon rights spemﬁcally, must be assessed in llght of this Court S

" decisions upholdlng initiatives challenged as 1nvahd revisions. ‘This Court

_ has upheld as valid amendments measures that deleted or added prov131ons

of the Declaranon of Rights or that 11rn1ted its provisions. (Raven v.

' Deukmejian, supra, 52 Cal.3d at pp. 342-343, 350 [upholding addition of
article [, §§ 14.1, 29, and 30]; In re Lance W., supra, 37 Cal 3d at p. 891

[upholding addition of article I, § 28(d)]; Bfosnahan v. Brown, Asupra-, 32

Cal.3d at pp. 260- 261 [upholdmg repeal of article I, § 12 and addltlon of

: art1cleI § 28] People v, Frzerson supra, 25 Cal 3d at pp. 186 187

- [upholding addition of article I, §_27,‘l1m1t1ng article I, § 6].)‘ This Court

has also allowed the initiative process to be used to change specific

fundamental rights. As_ the'dec,i,sions_ upholding amendments to the
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A Declérétion of Rights dernonstrate, such decis'iens havbe implicated rights -

ednsidered as fundamental in.our_ system -of justice. (Inre Lance W., supra,l

37'_Ca1.3d at p. 891 '[ame.ndment effecting enforcerrlent of right to be secure

against unreason‘able search.an'd seizure]l; Br:osnahavn v Browh, 32 Cal.3d

- atpp. 26‘0'-261 [same]; People V. .Frierson, supra, 25 Cal.3d at pp 186-187
[right to be free from cruel or unusual pu_n‘ishment}.) . | |

Thi's Court. has sug'gested thaf the voters might use.the

initiative precees to delete an entire s'ection of rhe Declaratiorl ef ‘Rig‘hts.
Corr1ment1ng on the adoptlon of art1cle I sectlon 28(d) Wthh hmlted the

| ,' use of the exclusmnary rule this Court observed “The people could by

amendment of the Constltutlon repeal section 13 of Artlcle I in its entlrety

o (]n re Lance W., supra, 37 Cal 3d at-p. 891.) Sectlon 13 protects the right

of the peeple to be secure from unreasonable sear_ch and seizure. (Cal.
Const., art.‘ I §13) lU‘nder this reasonrng, section 28(d) could not Bea
: revision: “The adoption of section 28(&) which é_ffect’s only one incrdent of
that gué.ré’ntee of freedom from unlawful search and Se'iZure, a judicially
ereated remedy for violation of the guarantee, earrnpt-ee considered such a
sweeping change either in the‘dist.ﬁbutiori of bowers made in the or_ganie

document or in the powers which it vests in the judicial branch as to
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constitute a reviéion of the Constitution within the contemplafion of Article'
XVIL” (Inre Lance W., Tv‘lupra, 37 Cal3d atp. 891.) |
| 'Petiti_oners’ argument also must be reconciled _with. the

subsequent history_ of Hawkins v. Superiér Court (1978) 22 Cal.3d 584,

_ which concerned the constitutionality of prbcedures for prosecution by

grand jﬁry indictment. In Hawkins, this-Ceurt h‘eld that “an accused is

~ denied th'g equal _protectio’n of the 1aw§ guaranteed by article I, ;s.éction.7‘, of

bl'_the C_aliférnia Constitufion when prosecution is bjl_ vir'ldi'cu_ngnt.arid heis .

_ déprived of a ;-)relimiharyi‘heari'rlg'and fhe concomitéﬁt rights Which attéch, R
when prosecution is by infor;n'atiOn'.” (id. at pp. 586-5 87.) This Court.

o coﬁ_éluded fhat “the denial of a pos_tin_dictment pr,elirninary. he.arin‘g _deprivés
g thé defendanf of ‘such ﬁindamentalri@ts as é'ounsel, cdnfr_ontation, the :
_rigﬁt to 'p.ersonally appear, the rigﬁt-to a hearing before a judi.cival officer,

| and the'right to bg: free from uﬁwérranted prosecuti.on.i Thése' guarar_itées |
are eﬁpressly ér impliediy grlounde(i in both the stéte and fédefal

. Coﬁstitutions and must by any test be d_eeméd“‘ﬁmdamenial.”’” (Id. at pp

1592-593 (citation ofnittedj.) Yet, new s_ectiqn 14.1 .to ﬂ}e Déciaration of
Rights, added by Prbpositi_on 115, abrogated the equél’ prdieéﬁoh holding -
iﬁ Hawkins, and, “as sﬁch, a defendaﬁt indicted in .Califomia is no longer |

entitled to, and indeed may not be afforded, a postiridictment prélir_ninary_' ’
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* hearing or any other similar procedure.” (Bowens v. Superior Court (1991)

1 Cal.4th 36, 3'9.)' This Court recognized that “[t]he only reasonable

interpretation of Proposition 115 is that article I, section 14.1, was

‘purposefully' intended to abrogate the equal protection analysis underlying

the substantive holding in Hawkins.” (Id. atp. 44.) Thus, “the voters’

adopti'on of article I, section 14.1, must be seen as . . . limiting the scope of

the state constitutional right to equal protection . . . as it relates to the

- constitutionally mandated indictment process.” (Id. at p. 45.) Andyet.

Ravén characterized this change in the C'Onstitutio'n, denying a right

| protected by equal protectron as relatmg only to an “isolated matter[]” that

' could not be deemed to “substantially change our preex1st1ng govemmental

framework ” (Raven V. Deukme]zan supra 52 Cal 3d at p. 350. ) Taken

L together Raven and Bowens appear to recogmze that the voters may deny

fundamental rlghts protected by the equal protectlon clause.
HoweVer, this case raises a further issue not considered in the

carlier cases. Speciﬁcally, this Court has held that limiting marriage to

_opposite-sex unions discriminates on sexual orientation and further held

that “statutes imposing differential treatment on the basis of sexual

orientation should be viewed as conStitutionally suspect under the

o California Constitution’s equal protection clause.” (In re Marriage Cases,
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supra, 43 Cal.4th at pp. 840, 843.) And this Court has held that the history

of invidious discrimination against gay men and lesbians supports strict

_ judicial scrutiny of classifications that discriminate against them. (/bid.)

In invoking suspect classification doctrine, petitioners, appear

to contend that the analysis of whether a constitutional change isan

. amendment or a revision Sheuld include matters beyond the face of the -

~initiative. This would be an apparent Achang.‘e in the legal test.” Previously, -

this Court has held that a revision “must necessarily or inevitably appear

Jrom the face of the challenged prcvision;”' (Legislature v. Eu, supra, 54

~ ‘Cal.3d atp. 510.) Legal challenges to initi_atives-as_improper revisions . |

“have h’istobrically-beeh‘ consider‘ed.x‘nore like singIe-subject rule challenges,

whi'ch can ‘be heard pre-election and unlike substantive constitutional

' challenges Wthh are usually dlsfavored ina pre- electlon context because

/.

of their potentlal to disrupt electlons (]ndependent Energy Producers

Assn. v. Mc_Pherson (2006) 3_8 Ca1.4th, 1020, 1‘029.)'
B Pe_titioners’ apparent legal theory might prove problema_.tic if

applied outside the speCiﬁc context of In re"Marriagé Cases and

Proposition 8. If a court is confronted with an initiative addressing aright

not yet deemed fundamental or a classification net yet deemed Suspect, that
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court would find it extremely difficult to p_revent the electorate from vsting
on the initiative or to invalid’ate the initiaﬁve post-election.
For example, consider the de_sision by the Massachusetts
Subreme Judicial .Cdurt in Goodridge v. Departm?nt of PuElic Health |
.. | (Mass 2003) 798 N E.2d 941, 961, which held that the Massachusetts
exclusmn of same-sex couples falled even rational basis review. Because it
: _reache}d this conclusion, thst court declined to consider whether the -
| marriage exclusion denied a furida;nental right or im?ﬁcated a suspect
clas's-‘iﬁca.tion.‘ (Ibid.) If this Court had adopted Goodridge’s exact holding
in .In re Marridge Casés, Wou_ld a subsequent initiative attempting to bar |
sameaséx marriégé beb an amendment or a fevisidn? In other words, should _
the distinctio'n'between an amendment and a revision turn on the pyecis_e
: 'leg'ai reasoning used by" the Cburf in 'rléaching its conclusion? Such a fuie :
 raises the p0531b1 ity that the Jud1c1ary m1ght appear to msulate 1ts rulmgs
from the initiative process by deeming certam rlghts as fundarnental or
o certém slassxﬁcatloﬁs as suspect rather than dec1d1ng constitutional
- qusstions on narrower. grounds.
Responde.nt respectfully submits tﬁat, while petitioners |
present importént concerns about the use,sf the initiative process to limit

the rights of minorities, any potential expansion of the test for finding a
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revision also raises important questions. In answering these questions, this
Court must also consider well-settled principles that guide judicial review
of the initiatives:

Although the legislative power under our state
Constitution is vested in the Leglslature ‘the people
reserve to themselves the powers of initiative and
referendum.” [Citation omitted.] Accordingly, the
initiative power must be liberally construedto
promote the democratic process. [Citation omitted. ]
Indeed, it is our solemn.duty to jealously guard the

. precious. initiative power, and to resolve any '
reasonable doubts in favor of its exercise. [Citation
omitted.] As with statutes adopted by the Legislature,

. all presumptions favor the validity of initiative

~ measures and mere doubts as to validity are
insufficient; such measures must be upheld 1 unless their
unconstitutionality clearly, posmvely, and
unrmstakably appears. [C1tat10n omltted ]

(Legzslature v. Eu, supra 54 Cal. 3d at Pp. 501- 502)
B b Whether Proposntlon 8 Should
. Be Considered A Revision
Because It Prevents The
Judiciary From Protecting
Constitutional Rights.
- With resbect to the impact of Propesition 8 on the
- foundation_al powers of the judiciary, the petitioners view the measure as
effecting a far-reaching change in the nature of the state’s basic i

governmental plan by preventing California courts‘from exercising their

core, _traditional- constitutional role of protecting established equality rights
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of a rﬁin'ority defined by a suspect classiﬁéatié’n. (Straués Amended Pet.,.
pp. 12, 35-44; CCSF Second Amended Pet., gp.28-35; see also Tyler
Amended Pet., Mem., pp. 7-8.) For example; the Strauss petitioners argﬁe
that Proposition 8 “would substantially alter the system of checks and
.b_alénces .th_at is fundamental to thq structure of ouf cons.titutional'system.”
(Strauss Amended Pet., p. 36.) Just és eqﬁal prétection is an underlying |
| constitutional princ'iple, “the court’s authority to interpretand 'applyi the'
‘gﬁarantee of equal protection is é core juﬁdi.c':ialifun._cAtion that plays a central .
role in the systefn of checks and Balan;ies mandated by tfle separation of |
. ZpOWers'.” (Id at p 3.6.) Iﬁ éetitioners’ view, Prqboéitién 8 féwouid éntirely
strip the «courts of authority to enfofce the gﬁa;antéc of eciuél protection . . "
: _whe_re judicia] authority is Qrdinarily at its height” and “Woul_a strike
dire_cﬁy at the ﬁeart of fhé iallogatiop o'flegislative and jl.ldicialh ‘cbmpetén'ce
in'a.way- that 'fLAmd'amentally alters the separation of -p’owers' §0ntemplatéd"

' by our existing_ constitutional s'cheme.-’_’ (Ibid.) 'fhis ‘would render -

' California courts “powerless to enforce the gué.fantee of _qual protection

fora histon'célly stigmatized 'and disadvantaged'minority with regard to the
. exercise of a fundamental right. (/d. étp. 42) Therefore, the petitioﬁers' |

" conclude that Proposition 8 would significantly altér the system of checks
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and balances mandated by the state-Constitution and is invalid because it
was not adopted through the revision process. (Id. at pp. 42-43.)
Petitionér_s’ contentions are based on'an expansive view of

the impact on the judiciary of Proposition 8. But Proposition 8 does not

-expressly expand or diminish the powers of the judicial system. After

passage of Proposition 8, this Court retains the same authority to interpret

and apply the state Constitﬁtion', including the equal protection clause, that |

it pOSSeésed before the measure’s approval by the voters.

As noted above, this Couﬁ has upheld initiatives ado:pting

constitutional amendments aimed at setting aside judicial decisions.

E (Rdven v. Deukmejian, supra, 52 Cal.3d at p. 348; People v. Frierson, 25 .

Cal.3d at pp. 186-187.) These decisiqns amounit to a recognition that an

initiative proposing to reverse a judicial decision by changing the

. Constitution does not invariably constitute a revisibn rather than an

amendment. -

Further, Proposition 8 does not alter the indépendent force

and effect of the California Constitution. Unlike the proposed amendment- '.

struck down in Raven, Proposition 8 does not created a forced linkage

* between the Court’s interpretation of the California Constitution and

rulings of the United States Sup’remé Court on analogous portions of the
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fc:deralACon'stituthiOn. The state equal protection clause rérﬁainé an
V ‘independ'ent_ source of ﬁghfs th"at this court may interpret ind,ependenﬂy of
the federal Constitution. | |
In a’dciition, Califor_nia courts retain authoritﬂ( to interpret and

- apply 'Proposition 8 itself. For example, this Court is not précluded ﬁom
mling on whether Proposition 8 applies retfoactively to marfi_a’ge's
.Qccum'ng be’fdre the Ndvembcr 4, 2008 election. Nothifxg precludes state | -
. _c.ourts fpo_rn' .con‘sidering wi'iether Propoéition' 8 is consistent with thé |

~ federal Constitution ju_s_t‘ as this Court di‘d in striking down.the -initiétive at..
" issue in Mulkey v. Reitman, supra, 64 Cal.2d 529, 545, éffd. sub nom.
" Reitman v. Mulkey (1967) 387 U.S. 369 ['holding that Pro;;ositior; 14"
_ which had added a provision to the California Cohstitution_'.givirig ‘propertyv
ownérs-‘;absol-llte discret‘ior.l”b in deciding to whorn_té sell, lease or rent thei'r_: ’
property, constituted raciél discri‘mi_natioh in violation of the Fo.urtee'nth
Ameﬁdtnent].) |

| _ .This Court has uphé]d -initiati'\)es that have made si gniﬁéa,n-t
* changes in ,Califomi_a’s gd?emmeﬁfal structure: Ambng éthet th‘iﬂgs, this
: Courtlhas upheld inifiatiVes that cha’riged the state property tax éystem .
(Amaaor Valley; supra, 22 Cal.3d 208), altered the makeup and operation

of the Legislature (Legislature v. Eu, supra, 54 Cal.3d 492), and made
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major changes to the cri'mir_xal..justice-system' (Brosnahc_m'vﬁ Brown, supra,
32 Cal.3d 236). In order to ﬁnd that Proposition 8 is a revision, this Co_urt o
| would.havé to find that its effect on the judiciary is closer to the;provision
struck down in Raven thaﬁ to the types of change_s that this court has
previousiy uphéld. |
4 " The Effect Of Petitioners’ Proposed Tesf For
Revision On The Initiative Process And On
Existing Constitutional Provisions Enacted
By Initiative. : ‘
| | Petitioners’ proposals for dete’rr_ninihg whether an initiative
»would effe_c't. a revisiqn or améndment of the Constitution, based on a
measure’s .effect Qn ﬁindamerital rights :ér sﬁspeét classiﬁca;i.on's,,rgis‘e. A
additional issues Concer;iing the s.cope of the initiative-ﬁrocess and the -

impact on that process if any of the proposed tests were adopted by this

. Court.

. For example, one factor bearing on this quéstion is'trhe' '
underlying purpos'e served by establisﬁing different p;ocedureé for
changing the Cons@itut'iOn and f(ﬁ)tﬂinal;irig the r.ev.ision pfocess 'mc%re
» curﬁbersome than the process for an amendmeht. The differentiatjon
bf;tween “revise” andv“amend” “is not mereiy between two words;.mvor'e.
acc‘uratély itis betweén two procédures and be.wfv:er_x»the‘ir res.pectiye ﬁélds
of application.” (McFadden v, Jordan, supra, 32 Cal 2d at p. 347.) This

50



g Court‘ha’s' suggested"‘that the revision provision is based on the ?riﬁciple
fhat ‘éémbrehensive' changes’ to the 'Cons"titutibn ‘require‘ rﬁore formality,
. .diéqus'sion and delibe_rationv than is available through the initiative Iﬁrocess.”_"
| ‘(L_egz"slaZure v. Eu, supra, 54 Cal.?;d_at p. 506.) 'As one commentator has
: writteﬁ, “Preyention of logrélling and v<-)ter- cof_lﬁisidn are irﬁplicit bdlic'ies
of the nonrevision requirefnent.” (N ote, Préelecﬁon Judiciql Review.
Taking the Initiative in Voter Protection (1983) 71 Cal.L.Rev. 1216, 1224,
n.55) | | |
| | - These principles suggest that Proposition 8 should be treated "
asa teviéioﬂ if this Court co‘nchudesﬂthatiit-is thgvfype of mea_suré that
requires greater deliberation than _drdinarily would bé ‘offered:by the
-,ini‘tli'ativ'e. process for a proposed ameridment or if the voters 'co‘uld' not
» revasor;al.)ly be expe_cted to inform themselves 0f the ﬁleasure’S‘farniﬁcations
'.'L.h_rc')ugh‘the eléctoral proéess;_ ?étitioncrs, howevér, hayé_’n’of suggested
thathProposiftio'n 8 involved improper iogrolling or voter confusion. Nor '
’h.ave they suggested that the é;insequences of Pro.po'sition. 8 were ﬁdt :
| 'capablé of wide discussion and considefation prior to the election. h
Moreover, one may. legitimately ask h’ow‘ the rule advocated
b'y petiti'on'eré would be appllied.tol future _propose_d initiative ﬁ)easures. At

the very least, it could create uncertainty as to when voters may use the
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- initiative process to adopt constitutional -amendments affecting competing
.~ interests. A(Cf..Tin'sley v. Superior Court (1983) 150 Cal.App.3d 90, 9‘9'
[reeognizing that Propesition 1, approved by yoters 1n 1978, which |
amended stare Constitution’s equai proteCtiorl clause, sigrliﬁc‘antly altered -
‘Califomia equal perection'law as it applied tc‘)‘sch'ool desegregation].)
The potential impact on meaéures ~tha‘t'h'ave B_een "adopted ey
. the r/oters and are now considered parrt of the settled law of California |
should al.s'o be cbnsidered For exérn’ple 'Propoeition 98, approved by the -
voters in 1988 amended the state Constltutlon by ¢ setting a minimum level .
for monies to be applied by the’ state for the support of school dlstrlcts and |
‘.Acommumty college districts.”” (8 Wrtkm Summary of Cal. Law (10th ed
' 2005) Constltutlonal Law, P. 582, § 1002 Cal. Const., Art. XVI § 8(b) )
f Under the Cahforma Constltutlon educatron isa “fundamental mterest
_(Serrano V. Priest (1976) 18 Cal.3d -728, 768.) Under petrtroners
dforrnulat'ion of revieidn/amerrdment analydis, would PrdpoSitiod 9.8-.-iv'i'self be
.urreqnstitution'al as an irnproper revision or,. even if not, Wou‘ld_the voters -
' .bave the right to charlge or abolish the provieiOn through rhe i_nitiédve
process? |
Similarly, Propoeition 209, ado‘pted, in 1996, amended the

Declaration of Rights in the state Constitution to prohibit affirmative action
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by public entities. (Cal. Const., art. I, § 31.) Among other things, this
_ proposition added language providing that “[t]he state shall not

discriminate against, or grant preferential treatment to,”a'ny individual or
group on the basis of race, sex, color, ethnicity, or national origin in the.

bpcration of public employment, public education, or public contracting.”
(Ibid) As with Proposition 98, would petitioners® argument invalidate
Proposition 209 as a revision or, alternatively, remove it from further
amendment?

Respondent submits that these faétorsshould be considered
along with the contentions made by petitioners and the other issues
discussed herein in deterrriining whether Proposition 8 should be deemed o
an jnvali-d revision or a _vél_idly enacted a‘me‘ndrhent. '

B.  Issue Two: Does Proposition 8 Violate

" . The Separation Of Powers Doctrine -
Under The California Constitution?
1. The Separation Of Powers
Doctrine Would Not Appear To .
. Present An Independent Basis
On Which To Declare -
Proposition 8 A Revision Of
. The State Constitution
The California Constitution provides for the separation of

governmental powers among the three branches of state government.

. ‘(Bixby,v. Piemo (1971) 4 Cal.3d 130, 141.) “The powers of state
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government are legislative, executive, énd judicial.” Persons charged with
the exercng of one péw’er fnay not exercise either of the others exdept as
permitted by this Constitution.” (Cal. Const., Art. 111, § 3)

| The separ'ati(l)n of powers doctrine ‘flimits the authority of one

of the three branches of government to arrogate to itself the core functions

~ of another branch.” (Carmel Valley Fire Protection Dist. v State of
- California (2001) 25 Cal.4th 287, 297 (Carmel Valley).) “The courts have
. long recognized that the primary purpose of the separation of powers

- doctrine is to prevent the combination in the hands of a éingle person or

group of the basic or fundamental powers of govémment."’ (Ibid., internal
brackets and quotatioﬁ marks omitted.)
Notwithstahding these principlés, hdwevér, “it is well

understood that the branches share common boundaries . . . and no sharp :

‘line between their operations exists.” (People v. Bunn (2002) 27 Cal.4th 1,
14.) “Indeed, the ‘sensitive balance’ underlying the tripartite systerr_i of

~government assumes a certain degree of mutual oversight and influence.”

(Ibid.)

- In their'.petitions, the Strauss and CCSF petitioners raise the -

separation of powers doctrine in support of their contention that

Proposition 8 revises the Constitution by altering the fundamental functions
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_ ana powers of the judiciary. (See Strauss Arrier.xd. Pet., pp. 4’0-43';' CCSF

Second Amend. Pet.: pp. 30-32.) Fér eXample, in Straﬁss, the petitibners

~ discuss ‘separ_ation of powers in fh»e context of ’_their argu_rﬁ_ent that
Proposition 8 would re\}ise the COnstitﬁtion by preventing the courts from
exercising their upique constitutional responsibility to protéct the equal

~ protection rights of minoﬁties. (S&guSs Amen.d. Pet,, bp. >3 5-43.) And the
CCSF petitioners sﬁggest that Proposi.tion 8 alters the Scpafatibn of poWers_‘
b'yl “tranéfer[ring] final authority' over the eqﬁal protecti‘on rights of

‘unpopgié.r groups from the judic’iafy_to a bare political majority.” (CCSF
Seéqhd'.Amend. Pef., p. 30.) |

Addreésing this assertion in m’ofe depth than is done in the . |

~ CCSF Petition, the S_trau_ss petitioners argue that Propo's'itic‘)n' 8 yvo_uld strip
_thecoufts of the au‘thoiv'ity. to enforce the guaré.ntee of .eqﬁal pf_otéctioh and
thereby “striké direétly at thé heart of the allocation of l_egis‘lati"ve' .and
judicial cdmpejténceviﬁ away that fundamentally alters tkvle. separation of

| -pc;we‘rs contemplated by our éxisting constitutional scheme.” (Straus;
‘Amend. Pet,, p. 41.) They add, “By restricting the courts’ traditioﬁa}
aﬁthority to invalidate such overtly disc_riminatory measures, Propoéjtidn &
v;/ould‘ significantly alter the syétem of checks and balances mandated by h

our Constitution.” (/d. at pp. 42-43.)
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The Strauéé and CCSF separation of powers arguments might
.- be better assessed under thé rub;ic of revision-versus—a_rriendment aﬁalysis.
To t_hé extent that these petitioners are raising concerns about diminishment
“of judicial power as arevision of .the 'Constituﬁpn, those cohcer_ﬁs are
addressed above. |
Oﬁ the 6ther hand, the Tyler petitioners faise sepa:afion of -
p_ciwers as an independent basis on whicﬁ to find that Proioosiitio_n. 8 could_
i not be vaAIi_dlyi ehaqted by t-He electorate. .(Tyler Pet., pp- 9-11.) The Tyler
. peti.tior'lers assert that “[.u]nder‘fhé separation of powers doctrine, ;the
' Légi.slature:_may not ‘l';ndertak-e to readjudicate"cc-)ntr()ve’rsi.es that have been
_ litigatéd i.n theéourfs and resolved by a ﬁnél judgmeﬁt.”’ (Tyler Pet.; p.
10, quoting Superior Court v. Couniy of Mendo,ciho (_1996) 13 Ca1;4th 45,
53 (Mendbcino).) Re’lying on thié settled rule, the Tylér' betitioneré cont?_:rki : :
- tha_t: “the»sei;arati.on %)f poyvbf.:r_s. doctrine is viélatéd [i‘_ﬂ an initiative:
effectively readjuaicétes cdntrovers;'ies that -v.verel.l-itigated and setﬂed by the.
courts.” (Ibid.) | |
o Toﬁle extent the Tyler p‘e_ti‘_tion‘ers: suggest that} the ihitiative
process rﬁay never be uSed t‘0 abrogate legal holdings annbunced by th'is
" Court, their argument.'seems contrary- to existing authority. (See.e.g.

People v. Frierson, supra, 25 Cal.3d at p. 18'6;187 [upholding initiati?el
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' abroéalihg People v. Andérspn, supra, 6 Cal.éd 628]; Bowén‘s v. S'uperior:
Court, suéra, l Cal.4th at p. 39 [recognizing that Proposition 115
abrogated equail prdte_ction holding in Hawkins v Sitperior Court, supra,
22 Cal.3d 584).).) As. this _Court. has said, ‘.‘[s]eparation of powers
"princi‘ples Flo not précliide tl'le Legislaiiure fiom' -airnendin.g a statute and
ap;ilying the change to both pénding and future cases.” (People v. Bunn,

B su}ra,_é7 Cal.4th at p.-17.)

Indgéd, “withi regard to _functidns ;iver which one branch of

- . government poéSesséé primary and-inhérerit_powé'r, the othei l)ranches- clo

‘n_o.t'rieces_sérily violate the sef)ar_ation of p-ow.e.rs;dc')ctrinc_:. simply because

: they undertake ’aptidns that affegt‘thos_e'corc; »funct_iéns.” (In re Rosenkrantz .

(2002) 29 Call4th 616, 662.’) “['l]lie separation of povi(ers doctrine is

Viqlated only when the .actions of a branch of goyémmeri_t: defeat §r

- riiaterially impair thé inherem' functiohs of another branch.” (Ibid.)

* This Court lias previously applied,theée i)rinciples t'(i -

: législalive encroachments on judicial funétions.v | “In the context of gsserted_
legislati\{c encrqachment on the juilic':ial powef , althougli we havé .

“invalidated legislative r'neasures‘ that w_oill‘d deféét or Arvnate.:’rially impair this.

court's inherent power . . ., we have rejected separation of powers claims
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Wh’eri no material impairment appeared.” (Carmel Valley, supra, 25
Cal.4th at p. 298.)

~For exai_mple, in Carmel Valley, the Supreme Court cited -

Hustedt v. Workers’ Comp. Appeals Bd. (1981) 30 Cal.3d 329, as a case in

which the Legislature had defeated or materially impaired the Court’s |

»inherer_ﬁ power. Husted! held that the Législature violated the séparation. of

'bowers doctrine by b,estoWing.the power to discipline aftornéys onthe
Workers’ Compcnsatibn Appeals Board. (/d. at_pp.:339-341.) “In-

.purpvorting to bestow the power to disciplin‘é attorneys upon the Board, the

' Le_g'islaturé overreached its tr'adi_tionally;recognizéd authority, under the

police power, to regulate the practice of law.” .(Id. at p. 341.).

On the _o{the'_rAhand‘, Carmel Valley cited Mendocino as a case

“in which a legi'slative act did not materially infringe upon the separate

. powers of the judiciary. In Mendocino, this Court co'nsfrued the facial

constitutionality of Government Code section 68108, which authorized

counties to declare unpaid furlough days that would require closure of the

‘ courts. along with other county offices. (Mendocino, supra, 13 Cal.4that

pp. 60-61.) No sepafétion.of péwers'.violat.ion was present: “[I]t cannot

reasonably be suggested that, under any and all circumstances, a county’s

designation of one or more unpaid'ﬁirloﬁgh days pursuant to section 68108
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necessarily Wil]_‘defeat’ or ‘materially impair’ a court’s fulfillment of its -
constitutional duties.” (/d. at p. 60.) Nor did the .Legislature's action

“inevitably threaten the integrity or independence of the judicial process”.

or intrude upon “the judge’s decisionmaking process or the independence

of the judicial role.” (/d. atp. 65.)

vHere,_' on its face, Proposition 8 does not purport to “defeat or

- materially impair” the Court's ability fo fulfill its constitutional duties. Nor,

unlike the provision struck down in Raven, does it change constitutional

.. provisions in a way that threatens the ability of the judiciary to interpret the

. California Constitution as an independent document. On the other hand, to

the extent the Tylerjpetitioner‘s, like the Strauss and CCSF petitieners, '

direct their contentions to the showing that would establish a constitutional - -

- revision, this issue has been addressed above.

- Of course, “there are some functioné performed by the
judicial branch that the éeparétion of power doctrine p_rohibité the

Legislature from exercising under any circumstances.” (Mendocino, supra,-

- 13 Cal.4th atp. 61.) “‘[W]-hile the Legisiatufe enjoys very broad -

governmental power under our constitutional framework, it does not
possess the authority to review or to readjudicate final court judgments on a

cése by case_'basis.” (Mandel v. Myers (1981) 29 Cal.3d 531, 549.) For
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Aexa.mp_le, in Mandel, ihe Court held that while the L.egislat.ure could enact ,
“generally applicable sratutory measures” to limit state eXpenditures, it
could not reject a particular arromey fee awdrd because of its disagreement
ivith thev merits of a final court.judgment -ren.dere_d- in the case. (Id. at p.
551.) |

~ Arguably, an initi’atiike measure that purported to set_aside a
court judgment in the rnanner disallowed by Mandet might be deemed a

= constitutional,revision. But the Tyler petitioners misplece their reliance on

this-rule..j (See Tyler Pet., p. 9.) Regardless of other concerns that ‘may.be'

_ exp_ressed regarding Proposition 8, it cannot be reas'onably construed - and
shou'ld not be construed -- as seeking to readjudicare spei:i_fic courr '
judgments. (CE. Schulman v. Attorney Géneral (Mas‘s. 2006) 850 N.E.2d
505, 506- 507 [holdmg that a proposed mitiative that would have banned
same-sex marriage in response to the Massachusetts Supreme Judicial
Court s de0151on in Goodrzdge \2 Department of Public Health supra 798 .
N.E.2d 941, was not 1nvahd under provision of Massachusetts Constitution

’. prohibiting. iniiiatiVes that reverse a- judicial decisionj )

This approach is consistent with this Court’s holding in
'Profession-al Engineérs, supra, vx;hich, in. addition to ﬁnding thar the

constitutional amendment implemented by Proposition 35 was not a
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l D re\}ision-,' held thet it did not violate the sepataﬁon‘ of.powers .by di\./ertiv_ng a

| legislative function to the executive branch. (Professional Engineers
supra 40 Cal.4th at pp. 1044-1045.) “[T]he settmg of policy with respect

| to private contraetmg is a leglslatxve matter and, therefore, a proper subJect -
_ fo.'r'A the electorate to exercise its legislative autho_rity through initiative,
which is whet the electorate has dene.” -(Ia‘f. at p. 1Q45.) Similarly, it is not .

impermissible for the voters, when done through a valid amendment, to

exercise their authority through the initiative process to alter legal
" pronouncements issued by the courts.

- C. Issue Three: If Proposition 8 Is Not
- Unconstitutional, What Is The Effect,
If Any, On The Marriages Of Same-
o IR ‘ _ o sex Couples Performed Before The
s . Adoption Of Proposition 8?

1. Legislation Is Presumed To Operate
Prospectively Absent Express
Language Or A Clear And
Unequivocal Implication That It -
Applies Retroactively.
“It is an established canon of interpretation that statutes are.
‘notto be given a retro'spective operation unless it is clearly made fo appear

 that such was the leglslatlve intent.” (Aema Casualty & Surety Co \2

Industrial Accident Com. (1947) 30 Cal.2d 388, 393 ) This pr1n01p1e

“reflects the_ common understanding that legislative provisions are
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oresumed to operate prospectively, and that they should be so lnterpreted

‘unless express language or clear and unav01dable implication negatives

the presumptlon » (Evangelatos v. Superior Court (1988) 44 Cal.3d 1188 .

1208, quoting Glawmch v. Commonwealth Land Title Ins. Co. (1984) 163
Cal.App.Bd 263,272.) “‘Retroactivity is not favored in the _law. Thus,
[leglslatlve] enactments and administrative rules will not be construed to

have retroactive effect unless their language requires this result.” (Akzar v. |

" Anderson (1997) 58 Cal.App.4th 1166, 1179; quoting Bowen v.

.Georgetown University Hospital (1988) 488 U.S. 204, 208.)

“[TThe presumption against retroactive legislation is deeply

_ rooted in our jurisprudence, and embodies a legal doctrine centuries older
" than our Republic. Elementary considerations of fairness dictate that

| individuals should have an opportunity to know what the l'aw is and to

conform their conduct accordmgly, settled expectatlons should not be
lightly disrupted.” (Landgraf v. USI Film Products (1994) 511 U S.244,
265, footnotes omitted.) This Court has emphasized thls presumptlon_ln
other citations to the United States Supreme Court:

Justice (now Chief Justice) Rehnquist succinctly

captured the well-established legal precepts governing

the interpretation of a statute to determine whether it

applies retroactively or prospectively, explaining: “The

principle that statutes operate only prospectively, while
judicial decisions operate retrospectlvely,_ is familiar to

62



- every law student. . . ... This court has often pomted
out: ‘[T]he first rule of ‘construction is that legislation
must be considered as addressed to the future, not to
- the past. ... The rule has been-expressed in varying
~ degrees of strength but always of one import, that a
retrospective operation will not be given to a statute
- which interferes with antecedent rights . . . unless such
be “the unequivocal and inflexible import of the terms,
~ and the manifest intention of the leglslature 7?22
(Etangelatos V. Superzor Court supra at p. 1206 1207, quotlng Unzted
States V. Securzty Industrzal Bank(l982) 459 U S. 70, 79- 80 1ta11cs :
" om1tted)
.Thu.s, ‘_‘California continues to adhere to the timeéhonqred
: prmc1ple . that in the absence '(.)f an express retfoactivity provisibn,’ a
’ statute will not be apphed retroactlvely unless it is very clear frorn extnnsxc
sources that the Leglslature or the voters"must have 1ntended aretroactive
appllcatlon ? (Evangelatos V. Superzor Court supra, 44 Cal. 3d at 1209
accord, Myers v. Philip Morrzs Companzes lnc (2002) 28 Cal.4th 828, 844
| [“[A] statute may be applled retr_oactlvely only if 1t _contam_s express
language of retroactivity or if other sources provide a clear and
. unavoidable implication that the Legislature intended retrqac'tive
application.”]. This principle applies equally to initiative measures
- approved by the voters. (Id. at p.1209 [applying presurnptior'l‘ against’

retroactivity to Proposition 51]; Rosasco v. Commission on Judicial
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Performance (2000) 82 Cdl.App.4th 315, 323 [following‘Evangelatos and

holding_P}'oposition 190, which amended s.tate..Constitution, not |

_ ' .retroactive].) “Initiative measures are subject to the same roles and canons
of statutory eonstruction as ordinary ‘legislative enactments.” (Ro_sascb V.
Com}m's;i‘on‘ 0n~Judicial PerfOrrriance hnpra 82 Cal.App._4th at—p. 323.)

| For example in Evangelatos this Court held that Proposmon

o 51 (the Fair Respon51b1hty Act of 1986) was 11m1ted to prospectwe '.

: apphcation because, in-part, “we find nothmg in the language of
Pto'position. 51 whi'.ch expressly indic‘ates that the statute is to aooly
retroactively‘..” (AId.- at p 1209.5 “[A] ‘fair rea’ding of the proposition asa
whole makes it clear that the subject of retroactlvxty or prospect1v1ty wae
sxmply not addressed ” ([bzd) Further Evangelatos found that a
- retroactwe apphcatlon could not be 1nferred from the ballot rnaterlals (Id '
at pp. 12091221 ) “D,efendants can point to nothing in the" election -

brochure materials which provide any cor_nparahle conﬁfmgtion of an
_ actuai intention on the part of the drafters or eleetorate to apply the etatute
| retroacti:velly'.” (Id. at p 121 1.) o |

o
iz

I

64



v am———

2: The Measure’s Plain Language And
Ballot Materials Demonstrate That
Proposition 8 Operates Prospectively
And May Not Be Applied '

. Retroactively.

Applying these 4ﬁmdam.ental principleé of statutory

construétion leads inevitably to the coriclus'ion'th_at' Proposition 8, even if

' found constitutional, has only prospective applicatioh_ahd may not be
_apblied retroactively. Nothing in the measure’s plain language V“expres"sly"’ -

~provides for retroactive applicétion. Nor do the measure or.the ballot

materials “clearly and unavoidably” imply that rétroactivity was intended

by the drafters or the electorate.

At the outset, it must be recOgnized that Proposition 8 may

‘ hdt be construed aS'decléfing existing law prior to the November 2008

election to be contrary to this Court’s decision in Marriage Cases. “When

this court ‘finally and‘deﬁnitively’. interprets a statute, the Legislature does

"not have the power to then state that a later amendment merely declared -

existing law.” (Cafter v California Dept. of Veterans Affairs (2006) 38

Cal.4th 914, 922; see McClung v. Employment Development Dept. (2004)

- 34 Cal.4th 467, 470 [“After the judiciary defmitivély and finally interprets = -

a statute, . . . the Legislature fnay amend the statute to say something -

different. But if it does so, it changes the law; it does not merely state what - i
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the law alwayé was.”].) Thus, notwithstanding Proposition 8, Marriage

Cases remains the declaration of the constitutionality of state law before

the election. Instead, the issue is whether Proposition-§ may be -

retroactively applied to existing marriages that were lawfully recognized

~ and solemnized before the measure’s approval by the electorate. -

_Prop(;siti‘on 8's text, which states that “[o]'nly,marriége
between aifnén’ and a woman is valid or recogﬁizéd in California,"’_p_laihly
dées not include an expre&s retl;oactivity cfausei Nor may retroactivity be |
inferred from such language. (See Myers v. Philip Morris Compaﬁies, [_nc.',
supra, 28 Cal.4th at p. 843 [ambiguity requi;ed sta‘.cu'.ce;. to be read as

unambiguously pr_ospecﬁv_e]’.) As this Court has said, “the time-honored

‘presumption against retroactive application of a statute . . . would be

| meaningless if [such] vague phrases . . . were considered sufficient to

satisfy the test of a ‘clear manifestation’ . . . or an. ‘unequivqical and

inflexible’ assertion of the . . . [s]tatute’s retroactivity.” (/bid, citations a'nd.

original brackets omitted; accord, Californians for Disability Rights v.

‘Mervyn’s LLC (2006) 39 Ca1.4th-223, 229-230 [“[I]n modern times, we |

~ have been cautious not to infer the voters’ or the Legislature’s intent on the

subject of prospective versus retrospective operation from ‘vague
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phrases’ . . . and ‘broad, general language’ . . . In statutes, initiative

4 r.n‘easures and ballot f)arnphlets.”].),

Further, nothing in the extrinsic ballot rhaterials supports

such an inference under the exacting standards that have been éppliéd by

. this Court. For example, in the voter guide distributed to registered voters,

the Ofﬁéial Title and Summary advised v'o‘ters that the measure would

change the California Constitution to eliminate the right of same-sex

. couples to marry in California and summarized the specific terms of the

" measure. (Ballot Pamp., Gen. Elec. (N‘ox"_. 4,2008), Official Title and

Summary for Propositid.n 8, RIN Exkh. 14, p. 54.) But the title and.
summary did not suggest that the measure would impact existing marriages.

(Ibid.) Further, the Anaiysis by the Legislati?e Analyst noted that, as a

result of this Court’s decision overruling Proposition 22, “marriage

between individuals of the same sex is currently valid or recognized.in the

state.” (/d. at p. 55.) But, as with the title and summa.ry,.the ‘Legislative

'Arialysf did not inform voters that the import of the measure would be to

retroactively void thousands of existing and legal marriages. (Ibid:)
Moreover, the ballot arguments for and against the measure
never claimed that Proposition 8 would have such a far-reaching retroactive

effect. In the official voter guide distributed to registered voters, the -
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proponents argued that a vote of “YES on‘PropoSition 8 does three simple

things: It restores the definition of marriage to what the vast majority of -

California voters already approved and human-history understood marriage

to be. It overturﬁs the outrageous decision éf four activist Suprerée COurt
judgesA who ignored the will of the people. It protects our children from
being taught in qulic schoéls that.‘same—sex marriage’ is the same as
tfaditioﬁal marriage.” (Id. at p. 56.) VTheiAr argurhent in rebuttal states.

“Your YES voté on Proposition 8 means that bnly marriage between a man

anda woman will be valid or recognized in California, regardless of when.
~ or where perfor_med.” (/d. atp. 57.) Nor did the opponents of Proposition

_ 8 addfess the possible retroactive e_ffect»of the initiative in either the _'

argument against Proposition 8 'Or_ the rebuttal to argumenf in favor of
Proposition 8. (/d. at. pp. 56-57.) Nothmg in these rhaterials woﬁld have. E
alerted an informed voter that‘P\roposition 8 céuld be construed ‘a's' . |
retroactive, |

It is worth noting that thé proponerit"s of the measure began

.the_i'r argument with the assertion that Proposition 8 is “simple and = -

.stral-ightforward.” (Id at p 56.) Surely, if Proﬁo_sition. 8 were so “éimple'
and straightforward” as to encompass existing mjc_irriages. as well as future -

a marriages that impact would be clear from the measure itself or from the
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extrinsic materials. The proponents’ own characterization of the measure

* belies an intent to make it retroactive.

Thué, while the argurnehts in favor of Proposition 8 state the:

measure is inténded to “do three simple things,” none would

~ unambiguously suggest retroactive effect on existing same-sex marriages.

The rebuttal to the opponents-of Proposition 8 vaguely states that -

California law will recognize a marriage oth between a man and a woman
“regardless of when or where performed.” But _t_his isolated and ambiguous
statement contained in a rebuttal to an argument is insufficient to cast aside

the bedrock principle of non-retroactivity. As this Court has noted, “if the )

retroactive application had been brought to the attention of the electorate, it.

might well have detracted from the popularity of the measure.”

' (Evangeldios V. Sypérior Court, supra, 44 Cal.Sd atp. 1219.) The.:subjcct _

of retroacti\(ity was ho_‘t put to the voters, and this Court should not lightly

infer that voters cdntemplated that this would be the outcome from voting
in favor of th¢ measure.

When a court seeks to divine the legislative purpose, “[a]

wide \}aﬁet’y of factors may illuminate the legi'slétivei design, ‘such as

~ context, the object in view, the evils to be remedied, the history of the times

and of legiSlétion upon the same subject, public policy, and
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contemporaneous construction.” (In re Marri’aé_e ofBouquet (1976) 16

Cal.3d 583,587, quoting Alford v. Pierno (1972) 27 Cal.App.3d 682, 688.)

As shown by the plain language of the measure and the ballot materials

provided to voters, such factors as context, purpose and construction

militate against retroactive application.

Nor does consideratién of “the history of the times and of

legislaiion upoh' the same subject” support an inference of retroactivity. .

(See Evangefatos V. Superio} Court, supra, 44 Cal.3d atp. 1211 ['asse.s_si_ng -

these factors in construing intent of initiative proponents].) Far from . '

~ supporting retroéctivity, these factors strongly indicate that a

| knowledgeable voter reading Proposition 8 and the ballot materials would

Have concluded that the measure, if enacted, would apply 'pro-spectively' to

R persons contemplating marriage but not retfoactively to existing marriages.

At the time the pro'posed‘initiative'méas'ure was being drafted, the

- proponents, interveners in this action, were well aware that the issue of -

same-sex marriage was pending in this Court. It required little imagination

to recognize that same-sex marriages would occur legally before the
NoVembér 2008 election if this Court, as it in.fact did, founid'that statutes
prohibiting such marriages were unconstitutional. If the propdrients had

intended not only-to ban same-sex marriages pr_ospectivély but to also void
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existing same-sex marriages, they could have easily phrased the measure to

expre'ssly address this contingency. (See ibid. [“[1]t appears rather clear

that the drafters of Proposition 51, in ofnitting any provision with regard to
" retroactivity, must have fecOgnized that the statute Would not be applied
retroactively.”]) The proponents failure to do S0 underscores that the

' presumptxon agalnst retroactivity is not overcome by Proposmon 8.

3. Added Factors Estabhsh That .
Proposition 8 Should Be Declared To
Have No Retroactive Effect On - '
‘Marnages Entered Into Before The
-November Electlon
' In addition to the presufnpti‘on against. rctfoactivity, several
édditio:nal factors demonstrate that Proposition 8 should be limited to so
that it operates only prospectively and has no retroactive effect on
marriages lawfully entered into prior to the November 2008 election. - -

~ For example, “[a]n established rule of statutory construction:

, requifes [a court] to construe. statutes to avoid ‘constitutional infirmities.’”

(Myers v. Phillip Morris Companies, Inc., supra,"‘28 Cal.4th at p. 846.)

Plainly, even if Proposition 8 is upheld as a valivd.'constitutional

 amendment, its retroactive application to existing marriages would, at the

very least, raise significant issues under the United States Constitution. In’

the absence of clear direction from the voters that the measure was
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intended to bé'retroactive-, it éhould be -imferpreted..to évoid thesé qﬁg_stions.
This can be e;ccofnplished by limiting its scopé to fﬁture marriage
applicants.

- Moreover, “[r]etrosbective legislation . . . may not be aﬁpliéd
where such appliéatibn impairs a vested property rigilt without due process.
of law.” (In re Marriage of Fabian (1986) 40 Cal.3d 440, 447.).'Of

course, “[v]ested rights are not immutable; the state, exercising its police

. po.w,er,; may impair such rights when considered reasonébly necessary to
‘protect the health, safety, morals and general welfare of the people.” (Inre
~ Marriage of Buol (1985) 39 Cal.3d 751,760-761 ) In determining whether

~ aretroactive law contravenes the due process clause, a court considers

“such factors as the significance of the state interest served by the law, the

" importance of the retroactive application of the law ta the effectuation of -

: t-hét interest, the extent of reliance upon the former law, the legitimacy of

that reliance, the extent of actions taken on the basis of that relianc'e, and

the extent to which the retroactive application of the new law would disrupt

those actions.” (In re Marriage of Bouguet (1976) 16 Cal.3d 583, 592.) It
has been suggested that it is upon the sole question of whether or not there

has been reliance upon, or the reasonable expectation of the continuance of,
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‘ preex1st1ng law that constitutionality of retroactive 1eglslat10n depends
‘ (Flournoy V. State ofCalzfornza (1964) 230 Cal. App 2d 520, 533. )
Here, retroactlve apphcatlon of Proposmon 8 to ex1st1r1g
' éamé-sex marriages would overturn the settled expécta_tions of couples who
.éntéred into t}.leseAmarriages in reliance on the hblding‘in -Marriage Cc_z;es.
Givgn the strong presumption against retroactive_‘ statutory applicétion,-the
vested intérest that these couples have in the cohtinu'e.d.existence of theif
marriages'should not Be bvértumed in fhe absence of cléar ,direction‘ from
ﬁhc voters.' This is particularly true giw}en that many Iife-éltedng d_eciﬁons
have undoubte_dly been made by newly.mam'edbersons in the waké of
" Marriage Ca&es. These decisions may involve such ma'.cter_s‘ as estate-
p]anning, child-rearing, and property owngrship. Nowhere in the .ballot
materials do the propohents advance a feason WBy the bublic interest would-
ibe servéd by inter’feﬁng with such interesté'by _f/oiding the marrie'xges..
:As this Court has ;ecognize;d, “[i]n the ‘inte_rest -of finality,
.uniformity and predictabilitsl, retr_bactivity of marital proéerty statutes |
_shquld be reserved for those rare Instances when such disi'uption is
* necessary t§ prombte a Signiﬁc_antly important staf.e interest.” (Unre ‘

Fabian, supra, 40 Cal.3d at p. 450.) Without Question, existing marriages
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a:e no less deserving ot‘ protection from being declared void by ~retroactive |
A apolication of a newly enacted amendment.
| Moreover, it has _1ong been re’cogni‘zed that obj ection to
retroact1v1ty may be made “ where . the obligation ofa contract . .
impaired.” (McCann v. Jordan (1933) 21 8 Cal. 577, 579 [upholdmg
retroact1v1ty of statute where “we have 1no contract and no vested right.”];
see (7 Witkin, Summary of Cal. Law (10th ed. 2005).Constitutional Law, §
, 623,, pp. 1017-1018 [';‘A retrospective law is invalid . . . if'i.t cortﬂicts with
- certain constitutional protections, e.g., if it . .. impairs the obligation of a
' cbnttact.f’].) Cal_ifornia Iaw recognizes that “[m]arﬁage isa personal
relation arising out ‘of a civil contrac_t ... to which the consent of the parties
. _' cabable of making that-con'tract'is neceSsary.” (Fam Co_de, § 300
‘[excluding language .'“between a man a;nd‘,a vvoman?’stficken as
: unconstituttona'l inlnre Marriage Cases, ,supr‘a‘, 43 Cal.4th at p. 857].)
These' factors help distinguish this case from vthe situation. |
| faced by this Court in Lockyer. There, this Court ruled that the
approx1mately 4,000 same-sex mamages sanctloned by the City and
‘ County of San Francisco “must be considered void and of no legal effect -
from their mceptlon” because they dtd not comply with state law when they

were entered into. (Lockyer V. Czty and County of San F rancisco (2004) 33
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Cal.4th 1055, 1113.) Unlike Lockyer, the crucial distinction here is that
perséns flave entered info 'rflarriages that Weré le;gél &t the timelof .
| formation.
It has been widely _reported .that tﬁéusands of same-sex
coﬁples have been fnafried between June 16, when sﬁéh marriages could be
. IaWﬁ;lly récognized. in‘Cailifor_nia f;)} the ﬁrst tir_he, ahd the jpassa'ge of
. Proposition 8 oﬁ querriber 4. Thé licenses issued for these couples d'i.d
not contravene anyjlaw. _of .the sigté of California and, as a res_ulf of
Marriqgé Cqsés, thgse marriages were not unlawful on fhat basis. Those
same-sek éouples‘v-v'ho religd on California law tb enter ‘intol l'egally' :
recdgﬁized marriages, like any married c_ouéle, 'a§ well_és, théif other family '
meml‘)ers"and their community, have séttle_d expecfati’ons regarding the_se'
' marfiég‘es tha£ 'de;erye ﬁrotectio’n. The Court s'hQuldgdeclarel fhat_ these _
marriagés ?emai:n Qal'i_d and re._cognized in Cali'fdrh‘ia-notwithst;.nding the
.pés's'age of Pr.oplos,ition_& :
| D. Propé_siﬁon 8 Shoﬁid Bé Invalidated Even AIt" o
" It Is Deemed To Amend The Constitution
Because It Abrogates Fundamental Rights
Protected By Article I Without A
Compelling Interest. '
" Respondent. Attbmey General is the chief .lav.v ofﬁcér of the

state. (Cal. Const., art. V, § 13.) In that capacity, he is duty bound to
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_ uphold thé whqie of the Constitiition, not only the People”s reservaiipn (if
the iriitiativ.e poiiver; but also the P‘eople’s exprxession of their will in t}ie f
~Constitution’#‘Dedarétion of Rights. (Cal. Const., art. [, § 1.) In
rec’oncilihg these separate ci)nstitiitional protectio'ris,' Réspondent' concludes
| that the initiati\‘fe power could-niever ‘h'ave beeri i_nte"nded to give thé voters
~an unfettéred ;Iairerog‘a'_tive. to ar‘nen(i the Constitution‘for the purpose of
depiivirig a digfa\ioréd g'roub of rights'determin'gd by thé Supreme Court t.o_-.
| bé part of: ﬁlndzirnentail hurriap liberty. | | |
| .,This }ca'se concerns the right‘ of same-sex couples to marry, -
which thié‘C-oqi't has determinied to bé part of fundaméntal 'libeffy. But the .
issvueé raised here go far be_yi)nd the issue of same-sex marriage' :
Petitioners’ arguménis could a'sA well be raised by a proposed amé;ndrnent
resurrecting a b‘an on iniei'r'aciai maﬁiége;ﬂ’ a pr(ipqged‘amen'dm_eni

prohibiting a class of persons from adopting children;? a measure denying .

~ 11. In this regard, the Court noted that, “In Perez v. Sharp . . . the court

did not characterize the constitutional right that the plaintiffs in that case sbught to
-obtain as ‘a right to interracial marriage’ and did not dismiss the plaintiffs'
constitutional challenge on the ground that such marri_ages never had been
permitted in California.” (In re Marriage Cases, supra, 43 Cal.4th at p. 811; cf,
* Naim'v. Naim (Va. 1955) 87 S.E.2d 749, 753 [refusing to follow Perez because -

the ruling “is contrary to the otherwise-uninterrupted course of judicial decision,
~ both State and Federal, as pointed out in the dissenting opinion, with which we
agree”].) ' Co

~ 12. See, e.g., Inre Adoption of Doe (Fla. Circ. Ct. Nov. 25, 200’8) 2008
WL 5006172 [invalidating initiative statute barring homosexuals from adopting
children] ' .
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- employment to a class of persons;'¥ a measure prohibiting unwed couples .

14/

generally from servrng as foster parents a measure'.quarantining’ persons

| with a disease, or forbidding them from holding employment;'¥ or a

measure forbidding landowners to lease or rent to a class of persons, and
denymg that class of persons the nght to enter into contracts e

At bottom, the question is whether rights secured under the

- state Constitution’s safegué.rd of‘liberty as an “inalienable” right may

~intentionally be withdrawn from a class of persons 'by an initiative

amendment.? Although petitioners have couched their complaint in terms

13. See 1978 California General Election, Proposmon 6 [forbi,dding

homosexuals from workmg in public schools] RIN Exh. 11.

14 See Arkansas 2008 General Election, Imtlatlve No 1, R.TN Exh 16.

15. See 1986 Callforma General Election, Proposmon 64 [AIDS], RIN

3 Exh 12; 1988 Primary Election, Proposmon 69 [same], RJN Exh 13.

16 See Lozano v. City of Hazleton (M D. Pa 2007) 496 F Supp. 2d 471,

555 [“Hazleton in its zeal to control the presence of a group deemed undesirable

[undocumented residents], violated the rights of such people, ‘as well as others-
within the community”’].

17. Rights protected by sections other than- section 1'in article T may or
may not be encompassed by those expressly identified as“inalienable” by the

- Framers in section 1. Srmﬂarly, after the 1849 and 1879 Conventions, the right to
* . safe schools has been expressly identified as “inalienable. ” (Const., art. 1, § 28,

subd. (c).) Although “privacy” was expressly added to Article I, section 1, in -
1972, nevertheless at least insofar as the right includes the principle of personal .
autonomy, the right to privacy was reasonably encompassed by the right to liberty.
(See Hill v. National Collegiate Athletic Assn. (1994) 7 Cal.4th 1,28-29.) -
Respondent’s suggestion here is intended to encompass only initiative

- amendments that diminish or abrogate the right to liberty, which has been

expressly guaranteed by the Framers in the 1849 and 1879 Conventions in article -
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of the amendment-_revision.di.chotomy, ‘this litigation, pérh.éps for'fhe first
time, poges a more ﬁmdarne;nta] questioh: Is the initiaﬁve-ﬁrﬁenqunt
power Whoily unfettered by the California C'onstituti’o'n"s pro}tecltion' of the'l
People’s fundamental right to life, liberty, and privacy? |

This Court 1;nus_t consider this q‘uesvtiion, not only becaus¢ itis -

part of instant dispute, but also because its resolution will serve as -

pre‘ce.dent to guide the analysis of future proposed ameridrnents that. purport - -
| to impair fundgrne’ntal riéhté. Accordingly, re,sp.ond"ent proposes a means
of preserving, a clear distinction between amendment aﬁ_d révision, while at -
: tﬁe‘-sa‘m'e time giving appropriafe Weight to ;ighté.tha’f the Supreme Court

has deemed to be a fundamental.

1.  Article I, Section 1, Enjoys A - -
Privileged Status In The Plan
Of The Constitutional =~
Conventions As The Essential
Safeguard Of Individual
Freedom. '

Both the-1849 and 1879 Constitutional Conventions declared -

libefty to b’ej one of the “inalienable” rights that are seéured by sectior I of

~ the Declaration of Rights in article 1 of the California Conétitution. Others .

included “acquiring, possessing, and protecting properfy, and pursuing and

| obtaining safety, and happiness.” (Cal. Const., art. I, § 1.) The Framers’

I,vsection'l.‘ .
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purpose in declaring certain rights to be “inalienable” was to place.these
fundamental rights of citizens beyond the power of the Legislature or the
- 'Executive to abro‘gate.‘ As both this Court and the United States Supreme
. Court have reeogﬁi.ied in the context of the Bill of Rights, the federal
-~ analogue to California’s Declaration of Rights:
- The very purpose of a Bill of Rights was to withdraw
* certain subjects from the vicissitudes of political
. controversy, to place them beyend the reach of
majorities and officials and to establish them as legal.
principles to be applied by the courts. One's right to.
life, liberty, and property, to free speech, a free press,
freedom of worship and assembly, and other -
- fundamental rights.may not be submitted to vote; they
depend on the outcorne of no elections.
. (West Virginia State Bd. of Educ. v. Barnette (1943) 319 U.S. 624, 638,
" quoted in In re Marriage Ca'ses supfd 43 Cal.4th at p. 8’52.}‘—3-’
The rights recogmzed as mahenable” by the Framers in 1849

and 1879 were so des1gnated because it was generally beheved asa matter‘ .

18. In this regard, one delegate to the 1849 Conventlon expressed his
understanding of the compact:

What says your bill of rights? It says in the first place that the _

people are sovereigns. It then goes on to specify certain inalienable

rights, and to provide that those rights shall not be infringed upon.

- The people agree, by adopting the Constitition, that so long as they
are members of the community, they will not infringe on those
special rights; but they reserve control over all others not restricted

_ by the Constitution.
(Browne Rep. of Debates in Convention of Cal. on Formation of St. Constitution
(1850) p. 53 (remarks of Mr. Semple), RJN Exh. 15. )
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political philosophy that a constitution is not the source of these rights.

The rights “antedate” the constitution as inherent in human nature, and the

~ constitution is the covenant by which Society secures those inherent

- freedoms to itself. These rights were not surrendered in the “social

compact.” (See Ex parte Newman (1858) 9 Cal. 502, 507 (opn.. of Terry,

1) [“When societies are fofmed, each individual surrenders certain rights, .

and as an equivalent for that surrender has secured to him the enj oyment of

certain others appertaining to his person and property, without the

- prOtecﬁon of which society cannot exist.”]; see also id. atp. 511 (opn. of

Burnett, J.) [“[T]_heré must be certain in'herfcntvand' inalienable rights of

: human nature that no government can rightfully take away. These rights
' are retained by the individual because their éurrcnder is not required by the -
‘good of the whole. The just and legitimate énds of civil government can be )

.practic}ally and efficiently accomplished whilst these rights are retained by

the individual. ‘Every person, upon entering into a state of society; only

surrenders so much of his individual rights as may be necessary to secure

‘the subsfantial_ happiness of the community. Wha’_téver is not necessary to

attain this end is reserved to himself.”’]; Ex parte Quarg (1906) 149 Cal.

79, 80 [“Under our form of gdvémment by Constitutions the in,dvividual, in

- becoming a member of organized society, unless the Constitution states )
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- otherwise, 'surrenders'only so,. much of these.;.)erson_al rights as may be |

' considered eesentiel to the jﬁet and reasenable exe;cise of the police power
in furtherance of the objecis_for which it exists. [Citations]"]; cf |

' Meachum v. Fano .(.1976)- 4270.8.215, 230 (dis. opn. of Stev'eﬁs, 1)
[“[N]either t‘heBill of Rights nor the lawe of sovereign Statee create the

liberty which the Due Process Clause ppetect’e. The relevant cqnsti_tutional

provisions are limitations on the power of the sovereign to infringe on the

} liberty 'of the citizen . ... Of course, law is essential to the exercise and

enJoyment of 1nd1v1dual hberty ina complex socxety But 1t is > not the
source of 11berty, and surely not the exclusive source ] chhmond F. &P

R Co. V. City of Richmond '(Va, 1926) 133 SE 800,'803 [inherent rights

of life, liberiy, and pursuit of happiness “existed beforesociety was

organized and are not surrendered by entering into the organization™].)
The protection of these rights, then, was one of the very

p‘urpo's'es of the Constitution. (See C'el..Cohst.,- Preamble [“We the People A

 of the State of California, gratefﬁl to Almighty'Ged for_,ourA freedom, in

order to secure and perpetuate its blessings, do establish this

Conet»itution.”v (emphasis added)]; see, e.g., Buddv. ‘People (1892).143 U S.

19. Professor Grodin describes this principle as the corollary to the basic

| Lockean premise.as to the justification for government that is presently articulated

in Article II, Section 1 of the Constitution. (See Grodin, The California State
Constltutlon supra, p. 63.)
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517, 550 [“Me‘n are endowed by their Creator With certain unali_enable
rights;j‘life, liherty, and the pursuit of happiness;’ and to ‘secure,’ not grant
.. or‘create, these right_s, governments are instituted.”l ) |
Whereas these lnalienahle rights were:not expre’lss_ly declared

in the original’ United States Constitution (they were, of course, set out in

o the Declaratlon of Independence) the Framers of the Cal1forn1a '

Constltutron purposefully made them part of the state charter because they _
understood that no similar safeguard agalnst state government was

| ava1lable under the Bill of nghts More than a decade before the 1849 -

_ Constltutlon Chief Justice Marshall had made clear that citizens must look
to their own ‘constltutlons for hm_ttatron's on st'ate gov’ernmental invasion of
.prop'erty rights. (Barron v. Baltimore, supra, 32-U.S. (7 Pet.). 243' see
‘Grodin, The Calzforma Supreme Court.and State Constztutzonal Rzghts

. T he Early Years (2004) 31 Hastlngs Const L Q. 14l 141- 143 see also
Van Cleave supra 21 Hastmgs Const. L Q at pp '103- 104)

| | Whlle Respondent does not suggest that the Framers |
conternplated that liberty interests included a nght to marry that extended to
© same-sex couples the scope of liberty interests evolves over tlme as
determined by the Supreme Court. As 'Justice Thurgood:Marshall

_ob'ser_ved,' ““[H]istory makes clear that constitutional principles of equality,
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| like conatimtional principles of liberty; property, and due process, evolve
over time;‘what once was a “hatural” arrd “self—eViderrt”_ordering later
cornes to' be _seen as an artiﬁc_ial and invidrous constraint on.human
_ potential and freedom.”” (City of Cleburne, Tex. v .Cleburne'Living"Centerv '.
(1985) 473 USS. 432, 467 (conc. & dis. opn. of Marshall, J.) (citations
omitted); see also Perez v'.‘Sh_arp (1948) 32 Cal».2d 711, 714.[*“The .due
proces'.s clause of the Fourteenth Amendment ~protects an area of personal o i
' hberty not yet wholly delimited.””}.) Certamly in 1849 or 1879, the
| Framers would not have considered contraceptlon to be an aspect of
. _funda.mental 1iberty. But the United States Supreme Court came to that
conclusmn in 1965 (Grzswold V. Conrzectzcut (1965) 381 US. 749.)
| The United States Supreme Court recognlzed that the rrght to: B
marry is an aspect of fundamental hberty (See Meyer v. Nebraska (1923)
262 Us. 390 349) But as is evident from the dlssent in Perez supra and -
-from the rejection of the Court s decision in that casc by other state courts,
there was.no_universal agreement that. the fundamental right to marry .
' extenderi to interracial marriages. (See Perez v. Sharp, stzpra, 32 Cal.2d at
p. 742 et seq. (dis. opn. of Shenk, J D As this Court had cione ir1 Perez, the - |
) Court in In re Marriage C'asels. held that the civil right to. marry is rrot a |

. right limited by Nineteenth Century notions about the nature of that
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institution, and the Court ektended -the right - asa liberty iaterest - to
:include.‘s.ame-sex couples. (See In re Marriage Ca_ses, supra, 43 Cal.'4th at
pp 781-782-.)- This Iholding now delineates the scope-ef the ri_ght to marry
~ protected by article I of the Cahfom1a Constltutlon
2. | The Framers Did Not lee The
o Legislature The Power To Put A
.~ ‘Group’s Right To Enjoy leerty To A
' Popular Vote. )

'fhe Framers (and the People in adopting the Constitutien)
intended artlele I, sectlon 1 to act as a check on leglslatlve excesses (See
Van Cleave supra 21 Hastmgs Const. L. Q at pp 99- 101 ) Gwen that

proteetwe ﬂpurpose, the Framers (and the People) would not have
‘ entiotyed 2 the Legislature with the pewer to el_irninate a judicially
reeogniZedf mndamental liberty iaterest through a const:itutional ameadr_nent |
- passed by popular vote -- at Ieast net without a 'eompelling re_asen' forvdoi'ng

so. &/

20. For example the right of a citizen to work at a lawful occupatlon

: __(Bautzsta v. Jones (1944) 25 Cal.2d 746, 749) or the right to contract (Ex parte
" Drexel (1905) 147 Cal. 763), or the right to dispose of one’s property in a lawful
manner (£x parte Quarg, supra, 149 Cal. at p. 80)

7 21. The Legislature did not obtain the power to propose revisions to the
" Constitution until 1962. Not presented by this case is the question whether the

' Legislature could propose a revision to the Constitution without regard to the
limitations of article I, section'l. As noted, in1962, by amendment to the .
Constitution, the Legislature acquired a share in what was previously the
constitutional convention’s exclusive power to propose constltutxonaI revisions.
(See now, Cal. Const., art. XVIII, §§ 1, 2. )
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- And if the Framers did not contemplate such broad legislative

| povyers,» then they never would have intended te subject the rights of

individuals or groups under article [ to abrogation by popular vote-raising

the specter of Mills’s “tyranny of the majority.” (J ohn Stuart Mrll On

.. -.Lzberty (1 869) 6.Y%% This Court stated in 1874: “Our government isa

representatlve repubhc, nota simple democracy. Whenever it shall be

| ) transformed into the latter—as we are vtaught by the eﬁc’amples of history—_the‘

tyranny ofa changeable majonty will soon dnve honest men to seek refuge

- , beneath the despotlsm ofa smgle ruler 7 (Ex parte. Wall (1874) 48 Cal.
. 279 314, 0verruled on other grounds in Ex - parte Beck (1912) 162 Cal.
_ 701 705 [re delegatron of leglslatwe power] ) And in the same year, the

Unlted States Supreme Court made this observation:

It must be conceded that there_ are such rights in every

~free government beyond the control of the State. A
‘government which recognized no such rights, which
held the lives, the liberty, and the property of its -

- citizens subject at all times to the absolute disposition
and unlimited control of even the most democratic -

- depository of power, is after all but a despotism. It is
true it is a despotism of the many, of the majority, if
you choose to call it so, but it is none the less a
despotism. It may. well be doubted if a man 1s to hold

22. Not only would such a proposmon arguably have been inconsistent
with the idea of “inalienable” rights altogether, but it would seemingly have been

‘ inconsistent with the belief that California’s crtlzens should not have to look to

federal judges and the United States Constitution for protection of their

A v fundamental rights — and, of course, in 1849 such protectlon did not exist.
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all that he is accustomed to call his own, all in which
he has placed his happiness, and the security of which
s essential to that happiness, under the unlimited
- dominion of others, whether it is not wiser that this
~ power should be exercised by one man than by many. -

(Citizens’ Savings & Loan Assn. v. City of Topeka (1874) 87 U.S. 655,

662.)

If the Legislature’s power to propose amendments did not

- "includ'__e the unlimited power-i.e. without sufficient justification in

fuﬁherance of the public health, safety, or 'welfare.—'to_propose an -

amendment for the purpoée of ;;uttin g fundamental ri ghts to a popular vo_'te,‘

then the p’ewer. of initiative-amendment, -reserv‘ed to the People in 1911
_ (éee Cal. Censf art IV § 1)‘ could likewise not ha‘?e ’encompass'ed any
- : such power The pomt of the 1mt1at1ve power was to enable the People to
, czrcumvent the Leglslature (see Amador Valley, supra 22 Cal.3d at Pp-
‘ 228 229) not to mvest the voters with a power that the Leglslature itself

did not POSSESS. .

'One could maintain that the initiative-amendment power does ‘

not extend to proposals abrogating fundamental riéhts. Alternatively, one

could maintain that article I does not apply to initiative-amendment
measures, suggesting that the 1911 amendment of article IV, section 1 (and

as part‘ially-refo'rrnulated_ as present article XVIII, section 3) impliedly

86



_repealed article I, section 1 . The Court need not adopt either of these -

alternatives: if the Court concludes that a material conflict exists between

the guarantees of article I, section 1, and article XVIII, section 3, the Court

should harmonize the two. constitutional provisions. (See City and County

| of San Francisco v. County of San Mateo (1995) 10 Cal.4th 554, 563 [“In
* choosing between alternative interpretations of c_onstitutional provisions we

. are further constrained by our duty to harmonize various constitutional

provisions . . . in order to avoid the implied repeal of one provision by

" another. Implied repeals are disfavored.”].2 =

3. . The Court Can Harmonize The

~ Constitutional Guarantees Under
Article I With The Initiative-
‘Amendment Power By Evaluatmg
Whether A Proposed Amendment
Abrogating Fundamental Rights

~ Serves A Compelling Interest; =

Proposition 8 Does Not Satlsfy ThlS
Test.

Even ?‘inalienable” rights were understood by many ﬁ_'om' the
early days of statehood to be subject to restriction or abrogatlon when the

publxc good requlres (See e.g. Ingramyv. Colgan (1894) 106 Cal 113

23. Such harmonization would also give effect to the Framers’ intent,

"discussed above, that the Declaration of Rights serve as a source of citizen:

protection that is independent of the Bill of Rights. (See also, Cal. Const., art. I, §
24 [“Rights guaranteed by this Constltutwn are not dependent on those guaranteed
by the United States Constitution. ”] )
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122-123 “[“‘Any law which goés_ beyond that bfinciple, which undertakes to
aboligh fights; the éxercise of which does not involw}e an, infringemen;c of

| the rights;of éthers, or"tb limit the exercise of rights_ beyond what is
necessary to provide for the public welfare and the generél security, cannot |
be in’cludgd in thé police power of ‘-the goVernmerit; it'is a gofernment |

. usurpation, and v'iolate.s the pﬁnc;iples of abstract justice,_és'they_'havé been

déveioped x;nde'r our repﬁbl_iéan insﬁfutiong.-”’ :(ciiations .or'n>itted)‘]; Ex "

| parie Whitwell (1 .89-3) -9_8‘ Cgl. 73,79 [“If,'the'refqre, a stétgte purporting to

- have beép énac;ed- to protect the public h'ealth,' the publié morals, or the. |

‘pub]'ic safety has no féal or-subst_antial relation to thbs'e'objects; orisa

palpaiale invasion of rights secured by the fundamental law, it is the duty of

the’c‘ourts_‘ to so adjudge, and thereby give c‘ffect to the co'nstitﬁtion_.”_

(Citatic;n omitted)]; Ex parte Newman (18'58_) 9 Cal. 502, 527 (dis. opn. éf |

- Field, 1) [“Men hav_e an inalienable right of pm’épiﬂg and obtaining -s?fety- ‘
| ;"and haﬁpiﬁess, but subject to sucb restrictions as the public good ﬁay

. _r_equire.;’]; see also Cal. Cons_t'. Art.2,§1 [“A.l-l political powef is inherent. -
“in‘the b‘ebple. Government is_instituted for 'their: protection, séci;rity, and -
benefit, é.nd théy have the right to alter or reform it when the pzibl’ic good

. may require”’ (e’mphasis.addéd)].) :
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If'the initiative process were to encompass .the unlimitéd-
power to abrogate fundamental rights.,_articl‘e L, sectio_n 1, would b¢ Stripped
of all meaning. (Cf,, Billiné; v. Hall (.185.7) 7 Cai.:'l, 17 (conc. opn: of
Burnett, J.) [“[FJor -thé Coﬁstitutioﬁ to _déc-iaré aright inali'énable, and at the
same time léa{/e the Legislatﬁre un.lim.ited power ovef it,. wouldbe a |
'co‘nlt'radiction in terrr';s.,v.an idle provision, proving th.at.a_ COns’titﬁtion was a-

- rhere parchrﬁent barrier, insufficient to protect the citizen, déluSive and

.'visibnéry, and the; pracﬁcal result of which WOu_ld be to destroy, ﬁ_ot .
- ;:onéerye, the rights it vainly presumed to protect."’].) :
| Thg Cogrt should give‘ expression tb the guaranteés sécured

by articleA‘I, sectio_r’; 1 By eval:ua'ltin‘gA Whether the éropésed initiative-
eifnendrrient sufficiently ﬁhlvrthersi the_i-public heal_fh, safety, or ngfaré. Méfe
_ maJorlty sui)polr:tl a'.lone for théméasﬁre_ does. not sufﬁcé. (Se_'e Citizens’
 Savings & Loan Assn. v. City of Topeka, sﬁpré, 87 US. at p. 662, quoted
above; see also Tribe; American Constitutiorial _L-aw (2d-ed.) 1311 |
[“[A]Ftempts to gfoﬁnd constifﬁtional nghts of privacy or pe_rsdnhood in
conventiqnal mQr_ality ...are helpfulbut have iﬁherently limited bovs)er.
‘For we are talking, nec-essarily,: about ﬁéhts éf indiViduals or grbups
against the largef cbmmunify, -and against tﬁe'majority'— éven.an _

.dverwhelming majority — of the society as é;whole. Subject to. the perils of o
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antimajoritarian judgment, courts ~ and all who take seriously their

constitutional oaths — must ultimately define and defend rights against

government in terms independent of consensus or majority wil‘l;”(Italics in
original).])
Where fundamental rights and suspect classes are involved,

“strict scrutiny” analysis is appropriate in order that the power of the

- initiative may be harmonized with vthe “inalienable” guarantees of article I,

section 1. Inthis case, the Court has already concluded that the

justiﬁcationé adva_nced to support Family Code 308.5 were ‘insdfﬁcient to

.- justify denial of the right to marry to same-sex couples. (In re Marriage
- Cases, nupra, 43 Cal:4th at pp.. 84'8-856.) Given ,that the proponents chose -

smply to elevate the 1anguage of Family Code section 308.5 into’ the

COIlStlt'thlOl'l and glven that the proponents of Proposmon 8 advanced no

| compelhng need in furtherance of public health, safety, or welfare for

abrogatmg the fundamental rights of sarne sex couples the outcome should -
be no dlfferent here. For the reasons‘ artlculated in In re Marriage Cases,
Proposmlon 8 should be stricken as 1ncon51stent ‘w1th the guaram.:ees of
1nd1v1dual liberty safeguarded by artlcle I, section 1 of the Constltutlon
I/

/1]
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Altemativeiy, if this Court ﬁhds the initiativévconstit‘utio'nal,
‘ if should be nar'rowl}; .c'orist.rued to uphold the marriéges‘that took place
| prior to the enactment of the i_nitiative.
Dated December 19,2008
Respectfully submxtted

"EDMUND G. BROWN JR
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v
CONCLUSION

. The use of the initiative power to take away a legal _righf

" deemed by this Cdurt to be fundamental and from a group defined by a

 suspect classification is a matter of grave coricern. Existing precedents of

this-Court do not support the invalidation of Proposition 8 either as a

" revision or as a violation of the separation of powers. However, :
.Prop"osition 8 s.ﬁpul‘d be invalidated as vioiétiné the inali';enabl‘e right of
| liberty found in article I, s;:ction 1of ourl _thstitution.
N |
I
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