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TO THE HONORABLE CHIEF JUSTICE AND ASSOCIATE
JUSTICES OF THE SUPREME COURT OF THE STATE OF
CALIFORNIA:

Appellant CITY OF LOS ANGELES replies to the Answer of
the California Grocers Association to the Petition for Review herein
as follows:

L. THE ANSWER HAS NOT DIRECTED THIS
COURT’S ATTENTION TO ANY
OPERATIVE PROVISION OF THE CITY’S
GROCERY WORKER RETENTION
ORDINANCE WHICH CONFLICTS WITH
STATE LAW.

The City contends that the court below based its decision upon
the non-operative statements of purpose in the preamble of the
Grocery Worker Retention Ordinance, while ignoring the operative
effect of the unambiguous ordinance itself. The Respondent
Association, however, contends that the court below did consider both
the purposes stated in the preamble and the operative effects of the
body of the ordinance in finding preemption by the California Retail

Food Code, Health and Safety Code section 113700 et seq. Thus, the

Answer at page 8 argues:



. “the court found that the ordinance’s ‘operative
provisions . . . accomplish the City’s purpose to preserve
health and safety standards in grocery establishments by
requiring successor grocery store employers to hire the
experienced employees of the prior grocery store
operator’ . . . The court found that the ninety-day
retention requirement ‘results in the preservation of
health and safety standards at the store during the
transition period.” (emphasis added)

However, neither the Answer nor the decision of the court below can
point to any part of the Grocery Worker Retention Ordinance—
neither the preamble nor the operative ordinance--which purports to
establish “experience” criteria for the employees who will be retained
by the successor employer (or any other criteria, other than that they
are employed by the outgoing employer). Likewise, while it may be
assumed and hoped that the retention requirement will result in the
preservation of health and safety standards through the continued
employment of experienced employees, neither the Answer nor the
decision of the court below can point to any part of the Grocery
Worker Retention Ordinance in which such a result could be enforced.
The Answer cannot point to any legal burden placed upon either
employers or employees regarding food health and safety by the

Grocery Worker Retention Ordinance because there are none. The

Answer underscores the conflict between the decision of the court



below, and authority which holds that the state law preemption issue
requires analysis of both the purpose and effect of the local law, see
authority cited in the City’s Petition for Review.

It is respectfully submitted that if, as Respondent posits, an
actual “effect” of the operative ordinance was the intrusion upon the
California Retail Food Code, the ‘court would not have even
considered the preamble at all, as preemption would exist without the
need to examine any stated purposes. The court below proceeded to
move the focus of its analysis from the unambiguous employer-
employee regulations created by the operative ordinance to the
statement of purposes set forth in the preamble, then somehow “re-
interpreted” the unambiguous ordinance through what it believed to
be the purposes stated in the preamble, because it mistakenly believed
it was required to do so under Bravo Vending v. City of Rancho
Mirage (1993) 16 Cal. App. 4™ 383, The reasons the City believes
that the court below misinterpreted Bravo are discussed in the City’s
Petition for Review, pgs. 11 to 12 on file herein

The Answer does not respond to the City’s contention that the
preamble, correctly understood, cannot reasonably be interpreted as

even evidencing intent to intrude upon the regulatory field preempted



by the California Retail Food Code. Whether analyzed apart or in
connection with the operative ordinance, the preamble does not
indicate any intent on the part of the City to establish or enforce
standards of experience or training for retail grocery workers, or
otherwise create regulations regarding food health and safety which
are inferior or superior to, or merely duplicative of the California
Retail Food Code. Petition for Review pgs. 23, 24 on file herein

The approach to statutory interpretation of the court below, the
legal significance it gives to a preamble’s statement of purpose the
plain language of which creates no legal rights and imposes no legal
burdens upon employers, employees, or anyone else, is in conflict
with prevailing appellate authority. Similarly, its reliance upon
selected excerpts from the ordinance’s legislative history when the
language of the ordinance is unambiguous is likewise in conflict with
other authority. Thus, the legal significance of the decision goes well
beyond thé context of worker retention laws; it has significance for
any case in which the court is called upon to determine the intent of
the Legislature and to decide what a written law means. For these

reasons, review should be granted.



II. THE ANSWER DOES NOT DISPUTE THAT
THE DECISION OF THE COURT BELOW IS
IN CONFLICT WITH FEDERAL
APPELLATE AUTHORITY INTERPRETING
THE NATIONAL LABOR RELATIONS ACT.

The Answer repeats the Association’s merits argument on the
issue, but does not and cannot argue that court below acknowledges a
conflict with federal authority and éxpresses its disagreement with
Washington Service Contractors Coalition v. District of Columbia
(1995) 54 F.3d 811 (D.C. Cir. 1995) and Alcantara v. Allied
Properties, LLC, 334 F.Supp.2d 336 (EDNY 2004) To put it another
way, the Answer does not dispute the grounds for review asserted by
the City regarding the NLRA/federal preemption issue.

III. THE CITY DOES NOT OPPOSE GRANTING

" REVIEW ON THE MERITS OF
RESPONDENT’S EQUAL PROTECTION
CLAIM.

The City does not oppose the Respondent Association’s request
for review of its Equal Protection cause of action, if the City’s petition
for review is granted. For all of the reasons set forth in the
Appellant’s Opening Brief and the dissenting opinion of the court
below, nothing about the Grocery Worker Retention Ordinance

subjects the Association’s member to any irrational discrimination or

classification or otherwise deprives them of the Equal Protection of



the Laws. Slip op., dissenting opinion pgs 8 to 10 citing Kasler v.
Lockyer (2000) 23 Cal. 4™ 472.
CONCLUSION
For all of the above reasons, and the reasons set forth in .the
Petitions for Review and the dissenting opinion of Justice Mosk in the
court below, review should be granted.

DATED: October 6, 2009

Respectfully submitted,

CARMEN A. TRUTANICH, City Attorney
-LAURIE RTPTENBERG, Asst.City Atty

City Attorne
% ty y

Dep. City Attorney
Attorneys for Appellant CITY OF LOS
ANGELES
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