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APPELLANT’S REPLY BRIEF ON THE MERITS

INTRODUCTION

The crime of arson requires proof that the defendant “willfully and

maliciously” caused a fire. (Pen. Code, § 451.)' This Court has interpreted
the phrase “willful” and “malicious” as requiring proof that an arson
defendant purposely ignite some type of fire with the intent of causing a

harmful result. (People v. Atkins (2001) 25 Cal.4th 76, 82.) The present

' All statutory references are to the Penal Code unless otherwise stated.
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case presents the issue of whether the malice component of arson is met
where the defendant intentionally causes a firecracker to be ignited to hear
a loud noise and tosses the firecracker near combustible bushes, but does
so with no intention of causing a harmful result.

Respondent acknowledges that appellant acted without express
malice in lighting the firecracker, but urges this Court to construe the
malice component of arson as including a form of “implied malice”
encompassing conduct lacking any intent to do harm. According to
respondent, the intent element of arson is satisfied if the surrounding
circumstances make a defendant’s act of willfully lighting a fire
“wrongful.” (Respondent’s Brief on the Merits (“RB”), at p. 6.)
Respondent interprets the meaning of malice too broadly. The crime of
arson requires that the defendant act “willfully” and “maliciously.”
Respondent’s brand of implied malice does not account for the
requirement that a defendant’s willful conduct be intentionally malicious.
(See, e.g., People v. Dellinger (1989) 49 Cal.3d 1212, 1221-1222 [defining
implied malice in the context of murder].)

Without question, appellant acted recklessly. His reckless conduct
resulted in a forest fire. He, however, did not “willfully” commit a
“malicious” act. The total absence of malice in this case prevents appellant

from committing the crime of arson.



ARGUMENT

THE COURT OF APPEAL’S CONCLUSION
THAT THERE WAS INSUFFICIENT
EVIDENCE TO SUSTAIN THE ARSON
COUNT SHOULD BE AFFIRMED,
BECAUSE THE ACT OF LIGHTING A
FIRECRACKER WITHOUT ANY INTENT
OF STARTING A FIRE, OR OTHERWISE
DOING HARM IS NOT ARSON.

A. Section 451's Requirement of Both Willful
And Malicious Conduct Means an Arson
Defendant must Purposefully Cause the
Lighting of a Fire for an Evil Purpose.

Respondent contends that the intent element of arson does not
require that the defendant intend to do harm, but merely commit a willful
act that is wrongful. Respondent defines a “wrongful act” as including the
throwing of a lighted firecracker near flammable material. (RB, at pp. 10-
11.) According to respondent, it makes no difference that the person
throwing the firecracker intended no harm. In respondent’s view, malice is
implied in the “inherently wrongful act” of throwing a lighted firecracker
near combustible brush. (RB, atp. 11.) Thus, under respondent’s
construction of arson’s malice component, an “inherently wrongful act” in
which the defendant intended no harm is the same as willfully malicious
act where the defendant intended a criminal consequence. Neither the
existing law, nor the facts of this case support respondent’s overly-broad
definition of willful and malicious conduct.

What distinguishes arson from other crimes involving fires is the

requirement of a willful and malicious intent. (§ 451.) “Malicious”



conduct means a “wish to vex, defraud, annoy, or injure another person, or
an intent to do a wrongful act.” (§ 450.) “Willfully” requires proof that
the defendant acted with a purpose or willingness to commit the subject
act. (§ 7, subd. (1).)

Respondent stresses that this Court in Atkins defined arson as a
general intent crime. (RB, at pp. 6-7; People v. Atkins, supra, 25 Cal.4th
76 [provision of arson statute that act be done “maliciously” does not
require that it be done with specific intent].) Appellant does not disagree.
What appellant disputes is respondent’s claim that the crime of arson can
be committed accidentally and without an intent to do anything wrong.

Arson is a general intent crime because section 451 does not require
that the defendant ignite a fire to burn a specific object. (See People v.
Atkins, supra, 25 Cal.4th at p. 86.) A person can be guilty of arson if he
willfully causes a fire for a malicious purpose, without the additional
requirement that the defendant personally light the fire or intend to burn a
specific object. (/bid.) Even so, the defendant must “willfully” participate
in igniting a fire with the malicious intent that the fire cause harm. Thus,
individuals who do not actually strike the match can be guilty of arson,
provided they intend that the match is struck to cause an evil result.

The arson statute is not meant to criminalize the mere act of
acquiescing in the igniting of a fire with no malicious motive at all. This is
so, even if the fire unexpectedly burns a structure, forest or property. It is
the Legislature’s inclusion of the phrase “willfully and maliciously” in the
arson statute that prevents such a result. (§ 451.) The requirement that the
arson defendant act both “willfully” and “maliciously” means the
defendant must have purposefully caused a fire with the intention of

causing harm. Though the resulting harm does not have to be the actual



harm intended by the defendant, the intent element of the arson statute
requires proof that the resulting harm was not the accidental result of

reckless conduct. (See People v. Atkins, supra, 25 Cal.4th at pp. 88-89.)

B. The Malice Required for Arson Cannot be
Implied.

Because arson requires conduct that is both willful and malicious,
respondent is incorrect that the element of malice can be implied. (See
RB, at p. 7.) The concept of implied malice comes from the law governing
the crime of murder. As set out more fully in appellant’s opening brief, the
concept of “malice” for purposes of murder can be express or implied. (§§
187, 188.) Express malice means the defendant willfully killed another
human being. (§ 188.) Malice can be implied if the defendant did not
intend to kill anyone, yet acted with a knowing disregard for the danger to
human life. (§ 188.)

The crime of arson requires that the defendant act both “willfully”
and “maliciously.” (§ 451) This precludes a finding that the malice
element of arson can be implied. An arson defendant must willfully cause
a fire for an evil purpose. The concept of implied malice allows a crime to
be predicated on a finding thaf the defendant disregarded a known risk of
danger. (See People v. Dellinger, supra, 49 Cal.3d at pp. 1221-1222.)
Express malice is analogous to acting “willfully and maliciously.” (§ 451.)
Implied malice is not.

Even if implied malice satisfied the intent element of arson,
appellant’s conduct was merely reckless. Criminally reckless conduct is
analogous to criminal negligence. (See, e.g., People v. Penny (1955) 44

Cal.2d 861, 879.) A defendant acts with criminal negligence if he



exercises so slight a degree of ordinary care as to “raise a presumption of
conscious indifference to the consequences.” (People v. Bennett (1991) 54

Cal.3d 1032, 1036.) Such was the case here.

C. Appellant’s Conduct was Reckless, but Not
Willfully Malicious.

The facts of this case are not in dispute. Appellant brought
firecrackers on an excursion with his friends to climb a hillside. (I RT, at
pp. 46-47, 54.) While in a wilderness area, co-appellant V.V. lit one of the
firecrackers and handed it to appellant. Appellant did not light the
firecracker. Appellant threw the lighted firecracker onto a concrete slab to
avoid a fire. The intent of the boys in lighting the firecracker was to hear a
loud noise. (I RT, at pp. 44-45.) Neither boy meant to ignite a forest fire
nor cause any other harmful result. (I RT, at p. 44.) They thought it was
safe to light the firecracker outdoors in that open area because the
vegetation was green. The boys made these ill-advised assumptions while
they were still minors. (I RT, at p. 45.) Their conduct, while admittedly
reckless, did not meet the definition of willful malice for purposes of
arson.

The juvenile court agreed that appellant meant nothing more than to
play with firecrackers. The court expressly recognized that appellant
intended to prevent a fire by tossing the cherry bomb onto a cement slab.
(IRT, at pp. 64, 66.)

Appellant “willfully” encouraged V.V. to light the firecracker.
Thereafter, he took steps to prevent a fire. Though appellant failed to
appreciate the “substantial and unjustifiable risk” his conduct created, he

never intended a wrongful, criminal, or evil result. (People v. Atkins,



supra, 25 Cal.4th at pp. 85, 86; § 7, subd. (1); §450.) Appellant’s conduct
in throwing the firecracker was entirely devoid of malice. (§ 450, subd.
(e); People v. Atkins, supra, 25 Cal.4th at p. 85.)

Arson, as a general intent crime, does not require proof that
appellant intended to burn the hillside, but does require proof that in
lighting the firecracker he intended to cause harm. The juvenile court was
incorrect that appellant’s conduct met the elements of arson by the mere
fact he purposefully caused the firecracker to be lighted. Causing the
firecracker to be lighted satisfied the “willful” component of the intent
element for arson, but did not meet the additional requirement of malice.
As this Court has recognized, lighting a match near combustible material
with no intent to start a fire is not arson. (People v. Atkins, supra, 25
Cal.4th at p. 89.)

The complete absence of malice in this case precluded the juvenile
court from finding appellant guilty of arson. The Court of Appeal’s

reversal of the juvenile court’s decision should be affirmed.



CONCLUSION

For the foregoing reasons, and those set out in the opening brief,
appellant respectfully requests that the Court affirm the Court of Appeal’s
interpretation of the terms “willfully”and “maliciously,” and that the

evidence here was insufficient to meet the intent requirement of arson.
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