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Andres Navarro appeals from a judgment entered after a jury convicted him of
first degree murder. (Pen. Code, §§ 187, 189.)" He contends his conviction must be
reversed because the trial court instructed the jury incorrectly. We disagree and will
affirm.

I. FACTUAL AND PROCEDURAL BACKGROUND

Appellant was convicted of murdering Deandre Sellers during an argument outside
a residence in Oakland.

Appellant’s cousin, Luis Villasenor, lived in a cottage behind his grandmother’s
house on 52nd Street in Oakland. A different cousin, Ricardo Rivera, lived with the

grandmother in the main house.

! All further statutory references are to the Penal Code unless otherwise indicated.
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On March 29, 2008, appellant, Villasenor, and Haila Gebrezgi went to dinner in
Union City. When they returned to 52nd Street around midnight, Rivera was sitting on
the front porch of the main house smoking a cigarette.

Appellant, Villasenor, and Gebrezgi unlocked a side gate and walked down the
path that led to the cottage. As they did Deandre Sellers drove by in his car. Sellers and
Rivera were friends. Rivera bought crack cocaine from Sellers and Sellers bought
marijuana from appellant and Villasenor. Sellers asked Rivera about the $100 he owed
him for some drugs. Rivera said he did not have the money. Sellers then asked if
appellant and Villasenor were home. When Rivera said “yes” Sellers parked his car.

Sellers asked Rivera whether he wanted to “spend something” with him. Rivera
said he only had $15. Sellers said that was “fine” and he gave Rivera crack cocaine in
exchange for the money. Rivera went inside to smoke the drug.

Sellers went to the side gate and called for Villasenor. Villasenor, Gebrezgi, and
appellant were inside the cottage and Villasenor and appellant went outside to investigate.
From inside the cottage, Gebrezgi could hear Villasenor and Sellers arguing. Villasenor
said something like “[d]on’t come around with that shit.” Sellers replied, “I light this
motherfucking place up[.]” Gebrezgi did not think the argument was serious and
believed the two were just exchanging “trash talk[.]”

Gebrezgi decided to see what was going on. He walked up the path toward the
front gate and saw Villasenor and Sellers facing each other a few feet apart. Appellant
was next to Villasenor. The arguing had stopped and it looked like there was going to be
an “old-school” fist fight.

Sellers pushed Villasenor and Villasenor pushed back. Villasenor stumbled but he
did not fall. Suddenly appellant pulled a gun. He pointed it at Sellers and started firing.
Sellers said “stop” and tried to protect himself but appellant kept firing. Sellers collapsed
to the ground.

Gebrezgi was in shock. He had no idea why appellant shot Sellers. Villasenor

said, “What the fuck?” and commented to appellant, “Did you really need to shoot him?”



Rivera came out of the house when he heard the gunshots and saw Sellers lying on
the ground. He went back inside and called 911.

Appellant did nothing to help Sellers. Instead, he ran to a car and fled the scene.

Sellers was rushed to the hospital, but it was too late. He was pronounced dead at
12:44 a.m. on March 30, 2008. An autopsy later determined Sellers had been shot 12
times and suffered wounds to his abdomen, chest, shoulder, back, arm, leg, and scrotum.
Many of the wounds were consistent with Sellers being on the ground when he was shot.

Appellant was arrested in Seattle two days later on April 2, 2008.

Based on these facts, an information was filed charging appellant with murder.
The information also alleged appellant had personally used a firearm and had caused a
death within the meaning of former section 12022.53, subdivisions (b), (c), and (d).

The case proceeded to trial where the prosecutor presented the evidence we have
set forth above. Appellant testified in his own defense. He admitted shooting Sellers but
claimed he did so to protect himself and Villasenor from being shot by Sellers.
According to appellant, he saw Villasenor and Sellers struggling. As Villasenor was
falling he heard something metal hit the ground. Sellers threatened to “light the
motherfucker place up” and reached down as if trying to pick something up. Appellant
said Sellers was reaching for a gun so he immediately pulled his own gun and started
firing. He did not have time to think and he was not trying to kill Sellers. When Sellers
fell he did not know what to do. He dropped his gun and left.

Villasenor supported appellant’s version at least in part. He testified that about 30
seconds before the shots were fired, he might have heard a “clink.” As Villasenor
described it, “I thought I heard something on the ground, but then again, I can’t be certain
enough.”

The defense also presented evidence that Sellers had a history of violent conduct.
Edgar Ramos testified that in 2003 Sellers assaulted appellant. According to Ramos,
Sellers approached appellant from behind, hit him in the head, and then punched him at

least 50 times.



Another defense witness Jesus Garcia, testified Sellers slammed Garcia's head into
a car door because Garcia owed Sellers $20 for crack cocaine.

The jurors considering this evidence convicted appellant of first degree murder
and found the use allegation to be true.

Appellant filed a motion for new trial arguing the court instructed the jurors
incorrectly. The trial court considered appellant’s motion and denied it.

Subsequently, the court sentenced appellant to 25 years to life for murder plus an
additional consecutive sentence of 25 years to life for the use enhancement for a total of
50 years to life in prison.

Il. DISCUSSION

A. Whether the Evidence was Sufficient to Support an Instruction on Contrived Self-
Defense

The trial court instructed the jurors on self-defense using standard CALJIC
Instructions. In addition, and as is relevant here, the court also instructed the jurors on
contrived self-defense using CALJIC No. 5.55 as follows:

“The right of self-defense is not available to a person who seeks a quarrel with the
intent to create a real or apparent necessity of exercising self-defense.”

Appellant does not dispute CALJIC No. 5.55 sets forth the law correctly. But
appellant contends his conviction must be reversed because the giving of CALJIC No.
5.55 was not supported by substantial evidence.

A trial court must instruct on all general principles of law that are relevant to the
issues that are supported by substantial evidence. (People v. Rogers (2006) 39 Cal.4th
826, 866-867.) Substantial evidence in this context means evidence from which a jury
composed of reasonable persons could conclude the facts underlying the instruction
existed. (People v. Breverman (1998) 19 Cal.4th 142, 162.)

Here, as we have stated, Rivera characterized his interaction with Sellers on the
night at issue as benign. Although Sellers asked Rivera for money, he did not appear to

be angry and seemed in a good mood. Rivera said things were “cool” between them.



But Villasenor had a slightly different recollection. He testified that while he was
inside the cottage with appellant and Gebrezgi, he could hear Sellers “screaming”
outside. Appellant then remarked that Sellers was “hollering” at Rivera. Appellant (and
Villasenor) responded to this situation by leaving the cottage and joining in on the
ongoing dispute. By appellant’s own admission he was armed with a weapon at the time.

Reasonable jurors considering this evidence could conclude appellant was aware
Rivera was having a dispute with Sellers over money and that appellant intentionally
injected himself into that quarrel. Furthermore, given the evidence that Sellers had
beaten appellant previously, reasonable jurors could also conclude appellant had a motive
to retaliate and that he injected himself into the quarrel hoping to “create a real or
apparent necessity of exercising self-defense.” (CALJIC No. 5.55.)

This is precisely the theory the trial court used when explaining why giving
CALIJIC No. 5.55 was appropriate: As the court explained, “It just seems the jury can
consider he went out there for the purpose of interjecting himself into a . . . violent
situation, knowing that he was armed, and so, therefore, could have been seeking a
quarrel with the intent to create a real or apparent necessity of exercising self-defense.”

(113

Case law recognizes that a “‘trial judge’s superior ability to evaluate the evidence
renders it highly inappropriate for an appellate court to lightly question his determination
to submit an issue to the jury.”” (People v. Olguin (1994) 31 Cal.App.4th 1355, 1381,
quoting People v. McKelvy (1987) 194 Cal.App.3d 694, 705.) We conclude the trial court
here did not err when it instructed the jurors on contrived self-defense.

Furthermore, even if we were to assume arguendo that the court erred when it
instructed with CALJIC No. 5.55, we would not reverse. Our Supreme Court has said
that when a court errs by giving a correct instruction that has no application to the facts of
the case the error “does not appear to be of federal constitutional dimension.” (People v.
Guiton (1993) 4 Cal.4th 1116, 1129.) Reversal is required only if it is reasonably
probable the result would have been more favorable to the defendant had the error not

occurred. (Id. at p. 1130.) Because jurors are “as well equipped as any court to analyze



the evidence and to reach a rational conclusion” their “own intelligence and expertise”
will save them from relying on a factually inadequate theory. (lId. at p. 1131.)

Here, the jurors were told that not every instruction would apply to the facts. If as
appellant contends CALJIC No. 5.55 was not supported by any evidence, then the jurors’
“own intelligence and expertise” would lead them to conclude the principles set forth in
that instruction did not apply. We conclude any possible error the court may have
committed on this ground was harmless. (Cf. People v. Frandsen (2011) 196 Cal.App.4th
266, 278.)

Appellant argues the trial court’s error was prejudicial relying primarily on a
dissenting opinion in People v. Breverman, supra,19 Cal.4th at page 189, where Justice
Kennard stated, “Given the manner in which California has structured the relationship
between murder and voluntary manslaughter, the complete definition of malice is the
intent to kill or the intent to do a dangerous act with conscious disregard of its danger
plus the absence of both heat of passion and unreasonable self-defense.”

We reject this argument for two reasons. First with respect, the theory articulated
by Justice Kennard has never been adopted by a majority of our Supreme Court. It is not
controlling here.

Second, and more importantly, the problem Justice Kennard identified is not at
issue here. The only question before us is whether there was sufficient evidence to
support the court’s decision to instruct with CALJIC No. 5.55. We have no reason to
state our views on how malice should be defined.

In sum, we conclude the court did not commit prejudicial error when it instructed
the jurors with CALJIC No. 5.55.

B. Whether the Court Responded to the Jurors’ Questions Adequately

1. Questions Concerning the Modified Version of CALJIC No. 8.20

The trial court instructed the jurors on first degree murder using a modified
version of CALJIC No. 8.20 as follows:

“All murder which is perpetrated by any kind of willful, deliberate and

premeditated killing with express malice aforethought is murder of the first degree.
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“The word ‘willful,” as used in this instruction, means intentional.

“The word ‘deliberate’, which relates to how a person thinks, means formed or
arrived at or determined upon as a result of careful thought and weighing of
considerations for and against the proposed course of action.

“The word ‘premeditated’ relates to when a person thinks and means considered
beforehand. One premeditates by deliberating before taking action.

“If you find that the killing was preceded and accompanied by a clear, deliberate
intent on the part of the defendant to kill, which was the result of deliberation and
premeditation, so that it must have been formed upon pre-existing reflection and not
under a sudden heat of passion or other condition precluding the idea of deliberation, it is
murder of the first degree.

“The law does not undertake to measure in units of time the length of the period
during which the thought must be pondered before it can ripen into an intent to kill which
Is truly deliberate and premeditated. The time will vary with different individuals and
under varying circumstances.

“The true test is not the duration of time, but rather the extent of the reflection. A
cold, calculated judgment and decision may be arrived at in a short period of time, but a
mere unconsidered and rash impulse, even though it includes an intent to kill, is not
deliberation and premeditation as will fix an unlawful killing as murder of the first
degree.

“To constitute a deliberate and premeditated killing, the slayer must weigh and
consider the question of killing and the reasons for and against such a choice and, having
in mind the consequences, he decides to and does kill.

“To provide the killing was ‘deliberate and premeditated’ it shall not be necessary
to prove the defendant maturely and meaningfully reflected upon the gravity of his act.”
(Italics added.)

The last paragraph of the instruction we have italicized is not contained in the
standard version of CALJIC No. 8.20. It was added at the prosecutor’s request and sets

forth verbatim language from section 189 that defines first degree murder. In People v.
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Wolff (1964) 61 Cal.2d 795, 819-822, our Supreme Court ruled that when deciding
whether a defendant with diminished capacity is guilty of first degree murder the trier of
fact must consider whether the defendant could maturely and meaningfully reflect upon
the gravity of his contemplated act. In 1981, the Legislature abrogated Wolff and added
the language we have italicized to section 189. (People v. Smithey (1999) 20 Cal.4th 936,
979.)

The jurors submitted a number of questions to the court during their deliberations.
As is relevant here, the jurors asked the court to clarify the last two paragraphs of
CALIJIC No. 8.20 because “they appear to conflict [with] one another.”

After conferring with counsel, the court responded to the jurors as follows:

“Both statements are accurate statements of the law and are not intended to
conflict with one another. Instead they are to give guidance as to what ‘deliberate and
premeditated’ means.”

The court also repeated CALJIC No. 1.01 telling the jurors:

“If any rule, direction or idea is repeated or stated in different ways in these
instructions, no emphasis is intended and you must not draw any inference because of its
repetition. Do not single out any particular sentence or any individual point or instruction
and ignore the others. Consider the instructions as a whole and each in light of all the
others. [1] The order in which the instructions are given have no significance as to their
relative importance.”

Appellant now contends the trial court erred because the jurors’ question showed
they were confused about the concepts of deliberation and premeditation and that the
court’s response did not adequately clarify that confusion.

First, it is clear the court did not err when it instructed with a version of CALJIC
No. 8.20 that included language taken from section 189. Our Supreme Court addressed
the exact issue recently and its ruling was unequivocal: “‘“[T]he language of a statute
defining a crime or defense is generally an appropriate and desirable basis for an
instruction, and is ordinarily sufficient when the defendant fails to request amplification .

.77 (People v. Smithey, supra, 20 Cal.4th at pp. 980-981, quoting People v. Estrada
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(1995) 11 Cal.4th 568, 574-575.) That ruling is binding in this court. (Auto Equity Sales,
Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.)

Appellant concedes this court is obligated under Smithey to conclude the trial court
did not err when it instructed with a version of CALJIC No. 8.20 that included language
taken from section 189. But appellant argues Smithey does not completely control this
case because it was based on the conclusion that reasonable jurors would not find the
language from section 189 to be confusing. Appellant contends the question the jurors
submitted showed they were confused and that under section 11382 the court was
obligated to clear up that conclusion.

The court may well have had the obligation under section 1138 to consider
whether additional instruction was needed given the question the jurors submitted. But
the court complied with that obligation fully. It considered the jurors question and
provided an appropriate response. The court told the jurors that the concepts discussed is
the two paragraphs they had identified were “Both . . . accurate statements of the law and
are not intended to conflict with one another. Instead they are to give guidance as to what
‘deliberate and premeditated’ means.” The court’s response was reasonable and was
entirely correct. We conclude the court did not err on this ground.

Appellant contends the court was wrong when it told the jurors that the last two
paragraphs of the instruction were intended “to give guidance as to what ‘deliberate and
premeditated’ means.” Instead, appellant argues the court should have told the jurors that
the language from section 189 “dealt with issues of mental disease, disability or defect,
which might render a defendant legally incapable of premeditating and deliberating.”

But appellant has not cited and we are not aware of any authority that holds a court is
obligated to explain the historical basis for language in a statute, (and hence an

instruction) and we are unconvinced it would be wise to impose such an obligation in this

2 As is relevant here, section 1138 states that when jurors “desire to be informed on

any point of law arising in the case . . . the information required must be given . . ..”
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case. Furthermore, it is entirely correct to say that the language in the paragraphs the
jurors identified “gives guidance as to what ‘deliberate’ and ‘premeditated’” mean.

Appellant also contends the court should have responded to the jurors’ question by
telling them to disregard the language in the instruction that was derived from section
189. But our Supreme Court has said the language of a statute is generally an appropriate
and desirable basis for an instruction. (People v. Smithey, supra, 20 Cal.4th at p. 980.)
We conclude the court did not err when it declined to tell the jurors to ignore a portion of
the very statute they were being asked to apply.

2. Questions Concerning Deliberation and Premeditation

Later in the deliberations the jurors asked the court for additional guidance on
“what constitutes premeditation along with specific examples . . ..”

After again discussing the issue with counsel the court responded to the jurors as
follows:

“The Court cannot provide you with specific factual examples as to what
constitutes premeditation and deliberation because it varies from case to case.

“However, the Court can provide you with the following additional guidance:

“There need be no appreciable space of time between the intention to kill and the
act of killing; they may be as instantaneous as thoughts of the mind. Premeditation and
deliberation can occur in a brief interval. The test is not time, but reflection. Thoughts
may follow each other with great rapidity and cold, calculated judgment may be arrived
at quickly.

“The killer need not have in mind all or any particular consequence; he may reflect
on several consequences, but it is not a requirement that there be reflection about more
than one consequence. A finding of deliberation may be based on any one consequence.”

After still more deliberations, the jurors submitted yet another question asking the
court for “an answer to the following question: [q] If person A formed an intent to kill
person B in the moments before A shot B, would that thought alone, i.e., the intent to kill
thought, without additional thoughts, demonstrate premeditation under existing law.”

This time the court responded to the jurors request as follows:
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“To answer your question, in your hypothetical there is sufficient evidence to find
that the killing was ‘willful’ and ‘premeditated.” However, there may be insufficient
evidence in your hypothetical to find ‘deliberation.’

“The defendant is guilty of first degree murder if the People have proved that he
acted willfully, deliberately, and with premeditation. The defendant acted willfully if he
intended to kill. The defendant acted deliberately [if] he carefully weighed the
considerations for and against his choice and, knowing the consequences, decided to Kill.
The defendant acted with premeditation if he decided to kill before committing the act
that caused death.

“The length of time the person spends considering whether to kill does not alone
determine whether the killing is deliberate and premeditated. The amount of time
required for deliberation and premeditation may vary from person to person and
according to the circumstances. A decision to kill made rashly, impulsively, or without
careful consideration is not deliberate and premeditated.

“On the other hand, a cold, calculated decision to kill can be reached quickly. The
test is the extent of the reflection, not the length of time.”

After hearing this response the jurors returned to their deliberations and returned a
guilty verdict later that same day.

Appellant now claims the trial court erred when it responded to the jurors’
hypothetical question. First, appellant contends the court was wrong when it told the
jurors that their hypothetical set forth “sufficient evidence to find that the killing was
‘willful” and . . . ‘premeditated’” but that there “may be insufficient evidence in your
hypothetical to find ‘deliberation.”” The correct rule, according to appellant is that “An
‘intent to kill thought, without additional thoughts’ — ‘alone’ — is never ‘sufficient
evidence’ of ‘premeditation’ or ‘deliberation,’ nor ‘may’ it be.”

Appellant is correct that a verdict of deliberate and premeditated first degree
murder requires more than a showing of intent to kill. (See, e.g., People v. Koontz (2002)
27 Cal.4th 1041, 1080.) But appellant has mischaracterized the juror’s question and the

court’s response. The jurors did not simply ask whether an “intent to kill thought without
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any additional thoughts” is sufficient evidence of premedication or deliberation. Rather,
their question was more nuanced. The jurors asked, “If person A formed an intent to Kill
person B in the moments before A shot B, would that thought alone, i.e., the intent to Kill
thought, without additional-thoughts, demonstrate premeditation under existing law.”
Thus the jurors’ question about what thoughts were sufficient must be viewed through the
lens of the factual scenario they envisioned i.e. where “person A formed an intent to kill
person B in the moments before A shotB ....”

Viewed from this perspective the court’s response was entirely correct. The court
told the jurors that their hypothetical set forth “sufficient evidence to find that the killing
was . .. ‘premeditated.”” Since the word premeditated “relates to when a person thinks
and means considered beforehand” (CALJIC No. 8.20,) evidence that a person A “formed
an intent to kill . . . in the moments before A shot B” would in fact be sufficient to support
the conclusion that premeditation was present.

Similarly, the court told the jurors that “there may be insufficient evidence in your

299

hypothetical to find ‘deliberation.”” Again the court was correct. Deliberation means
“formed or arrived at or determined upon as a result of careful thought and weighing of
considerations for and against the proposed course of action.” (CALJIC No. 8.20.) The
scenario the jurors proposed in which person A “formed an intent to kill . . . in the
moments before A shot B” but nothing more, might well be insufficient to support a
finding of deliberation.

We conclude the court correctly responded to the jurors’ questions on this point.

Next, appellant argues the trial court’s response to the jurors’ hypothetical question
was error because “the trial court was instructing the jury that ‘intent to kill’ — an
evidentiary fact — conclusively established a ‘willful’ and ‘premeditated’ killing —
ultimate facts.” We disagree. The court did not tell the jurors that if they found an intent
to kill they were required to find the killing was willful and premeditated. The court
simply told the jurors that the specific factual scenario they articulated could support a
finding of premeditation but might not support a finding of deliberation. The court’s

response would not have been understood by the jurors to require them to presume any

12



fact if the State were to prove any particular predicate fact. (Sandstrom v. Montana
(1979) 442 U.S. 510, 514.) We find no error on this ground.

Next, appellant argues that “all three of the trial court’s responses were insufficient
because they failed to refer to the potential that imperfect self-defense could negate
malice and preclude a murder verdict in the first instance.” The simple answer to this
argument is that the jurors did not ask about imperfect self-defense and whether it could
negate malice and preclude a murder verdict. The court was not required to answer a
guestion that was not asked.

Finally, appellant argues the court’s responses were inadequate because they spoke
of “sufficient evidence” without expressly stating that in the context of a criminal trial
sufficient evidence means evidence sufficient to prove each ultimate fact beyond a
reasonable doubt. (Sullivan v. Louisiana (1993) 508 U.S. 275, 278.) But the jurors in
this case were given the standard instructions on reasonable doubt and were told the
People had the obligation to prove appellant guilty beyond a reasonable doubt. The
jurors were also told that they were required to consider the instructions as a whole and
each in the light of all the others. There is no reason to believe the jurors would have
construed the court’s reference to “sufficient evidence” as somehow diminishing the
People’s obligation to prove appellant guilty beyond a reasonable doubt.

We conclude the court did not err on this ground.

I11. DISPOSITION

The judgment is affirmed.
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Jones, P.J.

We concur:

Simons, J.

Needham, J.
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