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The juvenile court exercised dependency jurisdiction over K.P. (hereafter Jane) based upon her allegations that she was sexually and physically abused by her father.  Because the only evidence in the record of sexual abuse or current physical abuse is Jane’s hearsay statements and she was unavailable for cross-examination, we reverse.  Jane’s uncorroborated hearsay was legally insufficient evidence to support the exercise of dependency jurisdiction.  

BACKGROUND

The Dependency Petition


15-year-old Jane was detained after she reported that her father (Father) was sexually abusing her.  The Contra Costa Children & Family Services Bureau (CFS) filed a dependency petition alleging that Father had engaged in sexual intercourse with Jane on multiple occasions since she was 11 years old, had most recently attempted to have intercourse with her in May 2009, and had sexually touched her hair, breasts, legs and vagina.  (Welf. & Inst. Code, § 300, subd. (d).)
  The petition further alleged that Jane’s mother (Mother) was unaware of the sexual abuse and therefore could not protect her.  (§ 300, subd. (b).)  

The Detention/Jurisdiction Report


Jane is the youngest of four girls.  Her sister Mary
 and Jane shared a bedroom.  According to Mary, Jane had been acting strangely since the sixth grade.  She isolated herself from the family and stayed in their bedroom most of the time.  The parents were strict, imposed a 10:30 p.m. curfew, and did not allow Jane to date or go to parties.  Father used a belt to discipline the children, but Mary stated that although she got a “whipping” her father never beat her.  Jane had run away from home three times before reporting the sexual abuse.  Mary said that Jane “does not want to be home because my father does not have a job.  He coaches softball and basketball for us and she feels left out.”  


When she was interviewed by a case worker, Jane said she was afraid to go home because of the alleged sexual abuse.  The last incident occurred in May 2009, when Father came into Jane’s bedroom, removed his pants and pulled Jane’s pants down.  Jane kicked and fought him, and he left.  Jane did not tell Mother because she “did not want them to hate me for it.”  She also said that Father hit all of the children with belts and extension cords, and that Mother neither said nor did anything about it. 
  Jane did not have any apparent marks or bruises at the time of the interview in July 2009.  


Jane was also interviewed at the Multi-Disciplinary Children’s Interview Center (CIC), and the interview was recorded.  She said she had been cutting herself since sixth grade and told Mother about it.  She almost told Mother about the sexual abuse, but did not because she did not think Mother reached out to her when she told her about cutting herself.  The sexual abuse occurred approximately every two months and became more frequent as Jane got older.  Jane felt Father showed less love to her than to her sisters.  She did not think he had molested them.  Her older brother James told Jane that Father used to make him massage and dress him.  While James said he told their brother John about this, he did not want to go to the authorities.  
The Amended Petition


After these interviews, CFS amended the petition to add allegations of inappropriate physical discipline by Father and a related failure to protect allegation against Mother.  The amended petition alleged Jane was suffering serious emotional damage due to sexual abuse, as evidenced by nightmares, withdrawal, depression, her self-mutilation, two suicide attempts and an emergency psychiatric hospitalization under section 5150.  The sexual abuse allegation was amended to state that in May 2009 Father removed his and Jane’s clothing, held her down, put his penis inside her vagina and moved around for approximately one or two minutes.  The amended petition also alleged that Mother failed to protect Jane from ongoing, multiple acts of sexual molestation in the family home over a four-year period.  

The Addendum Report


An addendum report prepared for the detention and jurisdictional hearing stated that Jane was admitted to the John Muir Behavioral Health Center on August 7 for depression and self-mutilation.  Jane said she was depressed due to recent sexual abuse and thought about suicide.  She had superficial lacerations to her left forearm that needed medical care.  Jane told the admitting psychiatrist that her father had been sexually abusing her since she was 11 years old, and that when she was younger both her parents would hit her bare back with belts, extension cords and “little poles.”  Her mood was described as sad, angry and tired.  She felt hopeless, helpless and guilty.  She reported having nightmares about the abuse and said she was afraid to sleep alone.  She attempted suicide twice before by cutting her wrists, in January and May 2009, but both times a friend or relative stopped her.  


Jane told a mental health worker she thought the Zoloft she was taking was working, and that she was having fewer nightmares.  The mental health worker described her as “fragile but not in danger of any self harmful acts at this time.”  


In July 2009, after Jane told her aunt and her cousin A.T. that Father had been abusing her, Jane and her Aunt T. were interviewed by police.  The aunt had taken Jane to the hospital for a physical examination.  Jane was not examined, but a urine test indicated she was not pregnant.  Jane had told her Aunt T. about two months earlier that she was depressed and cutting herself, but her aunt did not feel the depression was bad enough to notify a counselor.  Her aunt had never known Jane to lie and believed she was telling the truth about being molested.  


Jane told the interviewing officer that Father often hit Mother and her sisters.  She did not think he had molested her siblings or that they knew about the sexual abuse.  Each of the incidents took place in the afternoon, when she and Father were home alone.  


Jane told the officer that sometime in May, around the time of the last incident, she started cutting herself and wanted to kill herself because of the things Father had been doing to her.  She said that a few months earlier a teacher noticed a few scars on her wrists and had her speak with a vice principal.  Jane said she was afraid to tell anyone why she was depressed and hurting herself, but thought she would have opened up to the vice principal if the school had talked to her a little more.   


Jane was emotional during the interview and she appeared ashamed or embarrassed to tell the officer about the abuse.  She told her cousin A.T. that she did not disclose it earlier “because she didn’t want [Father] to do it to one of her other sisters or hit her mother,” and she felt that by her silence she was protecting the rest of her family from Father.  

The Jurisdiction Hearing


The jurisdictional hearing was held on eight days over a two and a half month period.  On September 2, 2009, the first day of the hearing, Father formally requested that Jane be made available for cross-examination.  Jane’s counsel expressed her belief that Jane could be found psychologically unavailable to testify.  Jane had been involuntarily hospitalized for five days in August because of depression and self-mutilation, and she seemed emotional, fragile and very depressed.  The court reserved ruling on Jane’s availability until it could hear from Jane’s treating physician or therapist.  


Mother objected to the entire jurisdictional report and specifically to hearsay statements of one of Jane’s brothers contained in it.  The court reserved ruling on the objection and received the report into evidence.  The court then viewed the taped CIC interview.  


On October 5, 2009, Jane was again hospitalized for self-injury.  The court received a memorandum from Jane’s therapist that warned that Jane’s suicidal behavior would be exacerbated if she had to testify in court.  Based on the memorandum, the reports and Jane’s recent self-injury, the court ruled she was psychologically unavailable to testify.  


Mother and Father’s older daughter went into premature labor the morning of the next scheduled hearing date in November 2009.  Both parents requested a continuance due to the family emergency; Father also sought a continuance because his employer would not give him the day off to come to court.  In addition, Father asked for a continuance to allow him to file a motion to reconsider the court’s unavailability finding.  His counsel explained that recent discovery indicated that Jane had improved, and the case worker had told the court Jane was willing to “come to court and talk to the judge in chambers, but really does not want to see [her parents] here.”  Father argued that his inability to cross-examine Jane violated his right to due process, particularly because Jane was the only witness and her statements in the CIC tape were vague.  The court denied Father’s request.  


Mother and Father were at the hospital with their older daughter when the jurisdictional hearing proceeded that afternoon.  Their attorneys renewed their request for a continuance, which the court again denied.  


Case worker Maurie Ange testified that she met Jane approximately seven times.  They generally discussed Jane’s and her family’s feelings, not the specific allegations, but Jane once referred to “the action that you do to get pregnant.”  Ange spoke to Jane’s sister Mary, but they did not discuss the allegations about Jane.  Mary seemed fine.  She was bright, alert, and cooperative, and gave no indication of any problems between Jane and Father.  Ange also tried to speak with Father, but he did not respond to her messages.  When Jane was hospitalized in October 2009, she cut herself and took eight Benadryl tablets shortly after she had a “blowup” with her caregiver.  


Jane never indicated that Mother knew about the sexual abuse.  As far as Ange was aware, no one but Jane and Father were present when the molestations occurred.  

Emergency social worker Linda Ray wrote the July 23, 2009 detention/jurisdiction report.  Ray testified that Jane said Father had touched her breasts and between her legs and had sexual intercourse with her multiple times.  Nothing Jane said at the CIC interview contradicted what she told Ray.  Jane never said that Mother was aware of the sexual abuse.  


On November 19, Father moved for reconsideration and the opportunity to present evidence on Jane’s availability to testify.  He noted that when the court ruled Jane was psychologically unavailable after the jurisdiction contest began, he did not object to admission of her hearsay statements in the reports and CIC interview because he had requested her presence at the next hearing and expected to cross-examine her about them.  Moreover, he said Jane had markedly improved since the court found her unavailable, and as of November 5 indicated she was willing to testify in chambers without Father present.  Father argued that he should be allowed to determine Jane’s current ability to testify based on all available evidence.  The court denied the motion.  


When the jurisdiction contest resumed on November 30 Jane’s sister Susan testified on Father’s behalf.  The two sisters had a close relationship, but Jane never said anything to Susan about sexual abuse and Susan was never aware Jane was cutting herself.  Since the family moved to Pittsburgh in 2005 Jane lived with her parents, her sister Mary, her brother John, and another sister until August when the sister left for college.  Her grandfather also shared the family’s four-bedroom apartment until mid-2006, and would be home when the children returned from school.  


Susan was not working or in school, and typically spent the day at home.  She testified that, because of her family’s work, school and sports, to her knowledge Jane was never home alone.
  Jane had always shared a bedroom with one or another of her sisters. 


Susan and Jane first met their cousin A.T. about two years before the proceedings began.  A.T. and Jane became close, and A.T. spent a lot of time at their house.  Jane always wanted to be around A.T. and was happy only when they were together.  


Susan testified that Father never made sexual advances or remarks towards her or her sisters or touched her in a way that made her uncomfortable.  None of her sisters ever told her Father had touched them inappropriately.  Mother never hit the children with an electrical cord or anything else.  There was no domestic violence in the home.  


Mother and Father held family meetings after the first two times Jane ran away.  After the first time Jane said she left “ ‘cuz my dad wasn’t working, and then the second time it was ‘cuz [Susan] and my older brothers don’t do nothing and my sisters don’t do anything.  My mom does everything by herself.”  After the third time, Jane told Father she ran away because she had sex and had a miscarriage.  Father used a belt to discipline Susan and Mary when they were younger, but Susan did not remember that happening since the family moved to Pittsburgh four years earlier.  


Jane’s older brother, John, was 20 at the time of the jurisdictional hearing.  John also lived in the family home.  He never saw anything that would make him believe Jane’s allegations were true.  Even when Father was unemployed for around six months he spent the afternoons coaching sports.  There were often visitors stopping by and usually someone was home.  Father used to discipline the children with a belt, but that was before they moved to Pittsburg.  John never saw scars or cuts on Jane’s arms or wrists.  


John also testified that Jane spent a lot of time isolated in her room.  He believed that A.T. was putting lies in Jane’s head, and that Jane ran away because she was selfish and did not want to be at home. Until Jane’s allegations surfaced, A.T. spent a lot of time at the family’s home and they considered her to be like a member of the immediate family.  


Mary was 17 years old at the time of the hearing.  She testified that A.T. and Jane spent a lot of time together and that A.T. often spent the night at their house on weekends and visited during the week.  Like John and Susan, Mary never saw Father behave inappropriately or do anything that would cause her to believe Jane’s allegations.  She had never known him to express a sexual interest in children.  In all of Father’s years of coaching, no one had ever complained to Mary about the way he treated the girls he worked with.  He never did anything that made Mary feel uncomfortable.  


Jane stopped playing sports after she broke her leg shortly after starting high school.  Mary thought that Jane lied about being molested to get attention because after she stopped playing sports Father spent less time with her than with her siblings.  Mary never saw marks or scars on Jane’s arms and, although they shared a bed more than half of the time, she never saw evidence of bodily fluids on the bedding.  Mother never hit her or her siblings and Father had not physically disciplined them since the family moved to Pittsburgh.  


Mary also testified that Jane gave different reasons each time she had run away from home.  The first time she said it was because her sisters never did anything; the second time it was because Father was out of work; and the third time she told Father it was because she had sex and an abortion.  Jane appeared to have a normal relationship with Father and never seemed frightened of or uncomfortable around him.  


Mother testified that she did not believe Jane’s allegations.  In 24 years of marriage her husband had never acted inappropriately with his four daughters; she had never heard of complaints from anyone he had coached, and Jane never seemed afraid of or uncomfortable around him.  For about a year and a half, Jane had been isolating herself in her room and closing herself off to the family.  It began when A.T. started visiting, but Jane would not tell Mother why.  Mother was concerned that Jane was spending too much time with A.T.  She was 11 years older than Jane, and it “just didn’t look right.”  Jane started running away when Mother stopped her from going to A.T.’s house.  Three of the four times Jane ran away, she went to A.T.’s.  The fourth time, she and A.T. went to her aunt’s home.  Mother believed that Jane made up the allegations because she wanted to be with A.T. and she felt like Father wasn’t pulling his weight in the family.  


The family had regular family meetings at least once or twice a month to talk about problems, school, plans and so forth, and all of the children had the opportunity to speak at those meetings.  At the family meeting after Jane ran away for the third time, Jane asked to speak to Father alone.  She did not seem uncomfortable or afraid.  After they spoke privately, they asked Mother to come into the room, and Jane told her that she had had sex with a boy from Antioch, was bleeding, and thought she had miscarried.  She ran away because she felt she could not talk to anyone about it.  The next day Father and Mother took Jane to a hospital and waited while she saw a doctor.  A pregnancy test was negative, and the doctor told Mother she did not think anything had happened.  Jane later told social worker Ange that she lied about being pregnant and the miscarriage.  Mother told Jane she could always talk to her parents about her problems and asked why she had not come to her.  Jane said that she “wasn’t thinking.”  Father had not physically disciplined Jane since they moved to Pittsburg, and he did not do so on any of the occasions when she ran away. 


Mother testified that near the end of the 2009 school year Jane told her she was cutting herself.  They cried and hugged and talked, and Mother told her to talk to her and Father if she ever thought about cutting herself again.  She checked Jane’s arms and legs but saw no marks.  She does the household laundry and never noticed semen stains on Jane’s sheets.  


Father denied that he sexually abused his daughter.  He believed A.T. was influencing Jane to make the allegations because Jane started acting differently after A.T. began spending time with her about a year and a half before the hearing.  Earlier in 2009, after she started hanging out with A.T., Jane told Father she was unhappy and wanted to live with her Aunt L.  Father was uncomfortable with Jane’s relationship with A.T. because A.T. was gay, and he had seen them hugging on the bed or lying on top of each other.  When he asked Jane if she was gay she became angry and said she was not.  Father told her that “[a]s long as you live under this roof, you are not going to be gay.”  Father thought that this was why Jane made the allegations against him.
  


Father had not used a belt to discipline Jane since she was in ninth grade.  He never used an extension cord or pole, and he never left any marks on his children.  He never observed any signs of cutting on Jane’s arms.  


Father testified that he has a distinctive birthmark between his left thigh and hip, in front of the thigh, and large black bulges in the front and on his buttocks.  He also has a surgery scar across his lower belly, just below the belt line.  He said Jane had never seen these marks.  


Recalled by Father, Ange testified that Jane told her she had lied to her family about being pregnant and having a miscarriage.  When Ange told Jane her sister did not believe her, Jane responded that “He hit them, too.”  


Father also recalled Mother, who testified that she shared his concern that A.T. was having an inappropriate relationship with Jane.


On the fourth day of the hearing, during Mother’s testimony, Father asked for permission to question Jane about his distinctive anatomical characteristics.  After taking the request under submission the court denied it as untimely, because the information Father sought to elicit was irrelevant, and because it would be harmful to Jane to ask her about Father’s genital area.  

The Ruling


The court sustained each of the allegations of sexual and physical abuse against Father and found true that Mother failed to protect Jane from sexual abuse.  After a contested dispositional hearing at which the court again found Jane was psychologically unavailable to testify, the court ordered out-of-home placement for Jane with reunification services for both parents.  Both parents filed timely appeals.  

DISCUSSION

I.  The Evidence Is Legally Insufficient to Support the Sexual Abuse Findings


Father contends the court’s findings that he sexually abused Jane were supported solely by hearsay evidence, and that such uncorroborated hearsay is insufficient as a matter of law to support a jurisdictional finding.  He further asserts that he adequately preserved his objection to the reliance on the hearsay evidence at the jurisdictional hearing.  He is correct on both points.

A.  Legal Principles


Section 355 guides our analysis of the use of hearsay evidence in dependency proceedings.  It provides in subdivision (b) that hearsay contained in the child welfare agency’s written reports is admissible and competent evidence in a jurisdictional hearing.  However, the use of such hearsay evidence is limited by subdivision (c)(1), which provides: “If any party to the jurisdictional hearing raises a timely objection to the admission of specific hearsay evidence contained in a social study, the specific hearsay evidence shall not be sufficient by itself to support a jurisdictional finding or any ultimate fact upon which a jurisdictional finding is based, unless the petitioner establishes” the applicability of one of four specified exceptions.  Those exceptions are: “(A) The hearsay evidence would be admissible in any civil or criminal proceeding under any statutory or decisional exception to the prohibition against hearsay. [¶] (B) The hearsay declarant is a minor under the age of 12 years who is the subject of the jurisdictional hearing. . . . [unless] the objecting party establishes that the statement is unreliable because it was the product of fraud, deceit, or undue influence. [¶] (C) The hearsay declarant is a peace officer . . . , a health practitioner . . . , a social worker . . . , or a teacher . . . .” or “(D) The hearsay declarant is available for cross-examination.”  (§ 355, subd. (c)(1).)


Our Supreme Court explained the basis for this corroboration requirement in In re Cindy L. (1997) 17 Cal.4th 15.  “The . . . requirement . . . of corroboration of evidence if the hearsay declarant is unavailable for cross-examination . . . is consistent with the predominant view regarding the admissibility of child hearsay statements.  [Citation.]  As one author has observed, the various indicia of reliability of a child’s out-of-court statements are by their very nature sufficiently ambiguous as to be ‘easily manipulable.’  [Citation.]  A requirement of corroboration is an additional safeguard against the possibility of fabrication by very young witnesses whose out-of-court statements are insulated from the rigors of cross-examination.  Furthermore, the requirement of corroboration will make the rule in this state regarding the admission of child hearsay statements consistent in both criminal and dependency proceedings.”  (Id. at p. 30.)  

B.  Jane’s Hearsay Statements Do Not Fall within an Exception to the Corroboration Requirement


CFS contends Jane’s hearsay statements fall within a statutory exception to the corroboration requirement as evidence that would be admissible under a statutory or decisional hearsay exception for “out of court statements to a police officer, psychiatrist, therapist and the social workers.”  (See § 355, subd. (c)(1)(C).)  Alternatively, it argues the hearsay is fully corroborated.  Neither contention is persuasive.


CFS identifies hearsay statements of psychiatrist Margot Grimley, who treated Jane when she was hospitalized in August 2009, as out-of-court statements that satisfy the criteria of section 355, subdivision (c)(1)(C).  For example, CFS notes that Jane told Dr. Grimley “she was depressed due to recent sexual abuse,” that “she had run away and filed a report against her father and that she was being sexually abused,” that “since she was eleven years old, he would touch her,” that “she had been physically abused by both her mother and father, that they used belts, extension cords, and ‘little poles,’ ” and that “she has nightmares of the abuse, that [the abuse] affected her a lot.”  CFS also relies on statements from Officer Law, who authored the July 22, 2009 police report.  Officer Law reported that Jane’s aunt told him that Jane told her that Father had been touching her inappropriately since she was 11 years old.  Officer Law also wrote that A.T. told him that Jane told her that Father was sexually abusing her and did “what you do to get a girl pregnant.”   According to A.T., as stated in the police report, Jane also told her she had been withholding this information because she did not want Father to abuse her sisters as well.  Officer Law’s written report also recounts his interview with Jane during which she described the incidents of alleged sexual abuse in detail.  


CFS argues that these hearsay statements fall within the section 355, subdivision (c)(1)(C) exception because the declarants are a police officer and psychiatrist.  We disagree.  Section 355, subdivision (c)(1)(C) allows the dependency court to rely on uncorroborated hearsay when the “hearsay declarant is a peace officer . . . , a health practitioner . . . , a social worker . . . , or a teacher . . . .”  The problem with the CFS argument is that Jane is the declarant with respect to each of the critical statements of abuse, not the professionals who repeated them.  The Evidence Code defines the declarant as the person who makes a statement, not a person who provides the content of a statement made by another.  (Evid. Code, § 135.)  The out-of-court hearsay statements by the professionals merely repeat Jane’s own hearsay – which, as section 355 directs, are insufficient to support jurisdiction without additional corroborating evidence.  We do not think the Legislature intended that hearsay statements by police officers, social workers or health care professionals that simply recite uncorroborated hearsay statements made to them by a minor can support a jurisdictional finding when such uncorroborated hearsay is otherwise legally insufficient to support jurisdiction.  (§ 355, subd. (c)(1); see Cindy L., supra, 17 Cal.4th at p. 30.)  Jane’s statements are uncorroborated hearsay and their evidentiary significance does not change merely because they are repeated in a therapist or peace officer’s report.

The critical question is whether there was other evidence that corroborates Jane’s allegations.  “Corroborating evidence is ‘evidence supplementary to that already given and tending to strengthen or confirm it.  Additional evidence of a different character to the same point.’  [Citation.]  In this context, corroborating evidence is that which supports a logical and reasonable inference that the act described in the hearsay statement occurred.”  (In re B.D. (2007) 156 Cal.App.4th 975, 984 (B.D.).)


In B.D., supra, the court observed that “[t]here is no authority which addresses the quantum of corroboration necessary to support a jurisdictional finding after a section 355, subdivision (c)(1) objection has been made.  In the absence of such authority, we find the corroboration requirement of section 355, subdivision (c)(1), to be somewhat analogous to the rule in criminal law requiring independent corroborative proof of accomplice testimony.  We find this to be an appropriate analogy, because as with the objected to hearsay in a social worker’s report, the corroboration requirement of accomplice testimony relates to the sufficiency of the evidence, not its admissibility.”  (156 Cal.App.4th at p. 984.)  Therefore, in both contexts “ ‘[c]orroborative evidence, direct or circumstantial, is sufficient if it tends to connect defendant with the crime even though it is slight and entitled, when standing by itself, to but little consideration [citations], nor does it need to establish the precise facts testified to by the accomplice.  It is sufficient if it tends to connect the accused with the commission of the offense . . . .’ ”  (Id. at pp. 984-985; see also Pen. Code, § 1111 [accomplice testimony is insufficient “unless it is corroborated by such other evidence as shall tend to connect the defendant with the commission of the offense; and the corroboration is not sufficient if it merely shows the commission of the offense or the circumstances thereof.”].)  Stated differently, “ ‘ “[c]orroborating evidence ‘must tend to implicate the defendant and therefore must relate to some act or fact which is an element of the crime but it is not necessary that [such] evidence be sufficient in itself to establish every element of the offense charged.’ ” ’ ”  (People v. Boyer (2006) 38 Cal.4th 412, 467.)  And, “ ‘(a)lthough it has been said that corroboration is not sufficient where the circumstances are consistent with the innocence of the accused [citations], the more recent decisions have held that whether the corroborating evidence is as compatible with innocence as it is with guilt is a question of weight for the trier of fact [citations.]’ ”  (In re B.D., supra, at p. 985, quoting People v. Ruscoe (1976) 54 Cal.App.3d 1005, 1012.)


This case is striking for the absence of any evidence, besides Jane’s hearsay testimony, that links Father to the alleged abuse.  Corroborating evidence “ ‘ “ ‘must tend to implicate the defendant and therefore must relate to some act or fact which is an element of the crime’ ” ’ ” (Boyer, supra, 38 Cal.4th at p. 467, italics added); it is not enough if the proffered corroboration “merely shows the commission of the offense or the circumstances thereof.”  (Pen. Code, § 1111.)  Moreover, “[c]orroborating evidence is ‘[e]vidence supplementary to that already given and tending to strengthen or confirm it.  Additional evidence of a different character to the same point.”  (In re B.D., supra, 156 Cal.App.4th at p. 984.)  Under these definitions, the second- and third-hand repetitions of Jane’s hearsay statements in the reports by Dr. Grimley and Officer Law is not corroboration.  


Nor, after carefully reviewing the juvenile court record, can we discern any evidence that “tend[s] to strengthen or confirm” Jane’s allegations.  There was no physical evidence of rape, sexual abuse or beatings.  There was no testimony from anyone who witnessed abuse or described indications that such abuse had taken place.  There was no evidence of domestic violence between the parents.  There was no evidence of complaints of abuse by Jane’s sisters, other members of her large extended family, or any of the girls Father had coached over some 20 years of coaching middle and high school sports.  Sadly, all the evidence shows is a young girl who for some time has been experiencing significant emotional distress.  Arguably, her distress could be considered corroborative evidence that she had been subjected to sexual abuse.  That point is debatable, but we need not engage in that debate here because, assuming for purposes of this discussion that it is true, Jane’s psychological state alone does not link Father to the alleged abuse or implicate him in its commission.  (Pen. Code, § 1111; In re B.D., supra, 156 Cal.App.4th at pp. 984-985.)  


CFS argues that slight variations in the testimony of Jane’s siblings concerning whether she was ever alone at home with Father shows that the family “appear[s] to have closed ranks,” presumably to protect Father.  It also argues that Jane had no motive to fabricate her sexual abuse allegations, and that the family’s professed concerns about her sexual orientation and involvement with A.T. are not credible.  CFS does not explain how either of these points, even if otherwise persuasive,
 provides necessary corroboration under section 355, subdivision (c)(1).


Our Supreme Court has recognized that “there are particular difficulties with proving child sexual abuse: the frequent lack of physical evidence, the limited verbal and cognitive abilities of child victims, the fact that children are often unable or unwilling to act as witnesses because of the intimidation of the courtroom setting and the reluctance to testify against their parents.”  (In re Cindy L., supra, 17 Cal.4th at p. 28.)  Therefore, our courts and legislature have created evidentiary mechanisms that provide “considerable opportunity to introduce hearsay evidence in order to protect the interests of a child in an abusive situation.” (Id. at p. 30)  But there are also important safeguards, including the requirement of corroboration, to ensure the hearsay evidence admitted through these mechanisms is reliable.  (See id. at pp. 28-31.)  In this case, those safeguards were employed only in the breach.
  

C.  Waiver


CFS contends it does not matter if the sexual abuse allegations are supported only by uncorroborated hearsay because, in its view, Father failed to preserve his objection.  We disagree.  


At the outset of the jurisdictional hearing, Father formally requested that Jane be made available for cross-examination.  CFS suggested that Jane could be too psychologically fragile to testify, and the court reserved ruling on her availability.  With the understanding that Jane would be available to testify, Father submitted to the admission of the reports and CIC interview tape into evidence.  


The court subsequently found that Jane was psychologically unavailable to testify.  Father promptly requested a continuance in order to seek reconsideration of this ruling, arguing that his inability to cross-examine Jane violated due process.  The court denied the request.  Father nonetheless filed a written motion for reconsideration in which he pointed out that Jane had been found psychologically unavailable only after the reports and CIC interview were admitted into evidence.  He stressed that the allegations were supported solely by Jane’s hearsay statements, and explained he did not object when they were admitted because at that point in the proceedings he believed he would be able to cross-examine Jane at the next hearing date, as he had requested.  


When Father’s reconsideration motion was argued, counsel emphasized that “[t]he only evidence against my client, with respect to the current allegations, are the statements of the child.  [¶] We began this trial at a time when the child was apparently available to testify.  The [social study] was admitted into evidence, the CIC tapes were admitted into evidence, and it was my belief I would have an opportunity to cross-examine the child and the statements that she made.  [¶] In the middle of the trial, the Court made a ruling, based on the evidence that it had before it, that she was psychologically unavailable to testify.  I cannot go back now and object to the CIC tape or the admission of the [social study] and it puts my ability to defend my client in a very precarious position when the only evidence before the Court against him are the statements of the child, I can’t cross-examine the child, and I can’t undo what has been admitted into evidence.”  The court declined to reconsider its finding of unavailability.  The contested hearing encompassed another five days of testimony before it concluded on December 14.  


Father’s objection to Jane’s hearsay statements was sufficiently timely and specific to preserve his objection to the court’s exclusive reliance on untested hearsay.  This case turned entirely on the veracity of Jane’s accusations against Father.  Reasonably, Father did not object to the admission of the social studies and CIC interview before the court ruled that he would not be allowed to cross-examine his daughter.  Once the court ruled that she was not available to testify, Father promptly and tenaciously made clear his objection to allowing the court to rely on her hearsay statements unless he were permitted to test those statements through cross-examination.  Under the circumstances, the issue was adequately preserved for appeal.

We conclude the evidentiary support for the jurisdictional findings related to sexual abuse under section 300, subdivisions (c) and (d) is insufficient as a matter of law.  Accordingly, the findings of sexual abuse, emotional damage due to sexual abuse, and failure to protect from sexual abuse are reversed.

II.  Physical Abuse Allegations Also Are Not Supported by Substantial Evidence


The juvenile court also sustained allegations under section 300, subdivision (b) that “[t]he child’s father uses inappropriate physical discipline by hitting the child with a belt and an extension cord at times on her back with her clothes off and on occasion leaving marks.  The last incident of physical abuse took place in June 2009 at which time the child was struck with a belt and thrown to the floor by her father.”  We review this ruling to discern whether it is supported by substantial evidence, i.e., “such relevant evidence as a reasonable mind would accept as adequate to support a conclusion; it is evidence which is reasonable in nature, credible, and of solid value.”  (In re J.K. (2009) 174 Cal.App.4th 1426, 1433.)  “[S]ubstantial evidence is not synonymous with any evidence.  [Citations.]  A decision supported by a mere scintilla of evidence need not be affirmed on appeal.  [Citation.]  Furthermore, ‘[w]hile substantial evidence may consist of inferences, such inferences must be “a product of logic and reason” and “must rest on the evidence” [citation]; inferences that are the result of mere speculation or conjecture cannot support a finding’ [citations.]  ‘The ultimate test is whether it is reasonable for a trier of fact to make the ruling in question in light of the whole record.’ ”  (In re Savannah M. (2005) 131 Cal.App.4th 1387, 1393.) 


In this case, the only evidence that supports this allegation was Jane’s uncorroborated hearsay account of physical abuse.  There was no physical evidence.  Nor was there testimony by anyone – no immediate or extended family member, friend, teacher, coach, doctor, nurse or social worker – who ever saw marks, bruises or other signs of physical abuse on Jane or her siblings.  Although the family uniformly acknowledged that Father had disciplined the children with a belt in the past, Mary, John, Mother and Father testified that he had not done so for years, since Jane was in ninth grade.  Susan testified that she never saw Father hit or use a belt on Jane, and that, although he used a belt to discipline Mary and herself when they were younger, she did not remember if that had happened since they moved to Pittsburgh.  “ ‘While evidence of past conduct may be probative of current conditions, the question under section 300 is whether circumstances at the time of the hearing subject the minor to the defined risk of harm.’  [Citation.]  Thus previous acts of neglect, standing alone, do not establish a substantial risk of harm; there must be some reason beyond mere speculation to believe they will reoccur.”  (In re Ricardo L. (2003) 109 Cal.App.4th 552, 565; In re Brison C. (2000) 81 Cal.App.4th 1373, 1379.)  Even if a showing of strictly prior physical harm is enough to support juvenile court jurisdiction under section 300, subdivision (b) (see In re J.K., supra, 174 Cal.App.4th at p. 1434), the evidence here falls short of showing the serious physical harm required for the assertion of jurisdiction under that subdivision.  Aside from Jane’s uncorroborated hearsay, there was no evidence that Father disciplined his daughter with a belt in the past four years and no evidence that he beat her (or any other of his children) with an electrical cord, beat her so as to leave marks, or threw her to the floor.  Accordingly, the section 300, subdivision (b) allegations must also be reversed.


In light of these conclusions, we do not address additional issues raised by both parents concerning the court’s ruling that Jane was psychologically unavailable to testify.  

DISPOSITION


The jurisdictional and dispositional orders are reversed.  








_________________________








Siggins, J.

We concur:

_________________________

McGuiness, P.J.

_________________________

Pollak, J.

� Unless otherwise noted, further statutory citations are to the Welfare and Institutions Code. 


� All sibling names have been replaced with pseudonyms to protect the minor.


� According to the report, “[Jane] states that when father is hitting the children with extension cords, mother is in her bedroom.”  Neither the report nor subsequent testimony clarifies whether this meant that Mother was in a different bedroom than where the children were allegedly being whipped.  


� Other family members testified at length to the effect that Father and Jane were rarely, if ever, alone at home together.  


� After conducting an in camera review of three psychiatric assessments and admission reports from Jane’s August and October hospitalizations, which had not been disclosed to Father’s counsel, the court found nothing in them was exculpatory or inconsistent and declined to order them produced.  However, the court did disclose that Jane told her therapist she was “gay and had a girlfriend.”  


� To be clear, we have no views on the merit of these contentions.


� The lack of corroboration also dispenses with CFS’s related argument, as we understand it, that Jane’s hearsay statements were independently admissible and sufficient to support jurisdiction under the judicially created child hearsay exception, which also requires corroboration, and section 355, subdivision (c)(1)(a).  (See generally In re Cindy L, supra, 17 Cal.4th 15.)
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