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The juvenile court held a hearing pursuant to section 366.26 of the Welfare and Institutions Code,
 and terminated parental rights as to Arianna F. and D.F. after finding there was clear and convincing evidence that the two girls would be adopted.  The parents of D.F. and Arianna, Fernando F. (father) and Michelle F. (mother), appeal and claim that each of them presented sufficient evidence of the parent-child exception to adoption under section 366.26, subdivision (c)(1)(B)(i).  They also argue that there was insufficient evidence to establish that the caregiver, an older sister, had made the necessary full emotional commitment to adopt her younger sisters.  We affirm the order terminating parental rights. 

BACKGROUND

First Dependency Petition and Dismissal
On December 5, 2005, the Mendocino County Department of Children and Family Services (the department) filed a petition alleging that Leticia, Arianna, D.F., and five other half siblings came within the provisions of section 300, subdivisions (b) and (c).  Mother and father are the biological parents of Leticia, Arianna, and D.F.  Mother, but not father, is the biological parent of four of the other five children and father, but not mother, is the biological parent of one of the five other children.  The children’s ages ranged from two to 16 years.  The allegations in the petition were that the parents failed to provide the children with a safe, clean, and suitable home.  The petition also alleged that the parents engaged in domestic violence and that the children were at risk of emotional abuse. 

Although the family had participated in a voluntary family maintenance plan, the family was not fully participating.  There had been 33 prior referrals to the child protection services from October 17, 1997, until December 2005. 

After a detention hearing, the juvenile court detained all of the children, except for the one child who was the biological child of father, but not mother.
  Prior to the jurisdiction hearing, Mandi, mother’s oldest child, had been returned to mother’s home.  Two of mother’s other children had been placed with their biological father.  Leticia and another child had been placed with their maternal grandfather and Arianna and D.F. were in foster care. 

On January 5, 2006, the parents submitted to jurisdiction and the trial court found the amended section 300, subdivision (b) allegations to be true.  The court found the following allegation true:  “The parents . . . have failed to provide the children in their care . . . with a safe, clean and suitable home as evidence by:”  “On November 30, 2005, Social Worker Assistant Tammy Lynch observed the . . . home to be filled with garbage, and the overwhelming sight and stench of both animal and human urine and feces.”  “On November 30, 2005, Social Worker Assistant Tammy Lynch stepped in a diaper soiled with human waste, while visiting the home . . . .”  “On December 1, 2005, Investigating Social Worker Alice Lanton observed animal urine soaking the carpets through all of the rooms of the house.  She also observed cat feces in the dining room of the dwelling.”  “On December 1, 2005, Social Worker Langton observed clothing and garbage jam-packed in all rooms except the living room, thereby obstructing safe passage and suitable living.”  “On December 1, 2005, Social Worker Langton observed a lighter, and cigarette butts in a plastic glass near the pillows of one of the children’s beds, within easy reach of the children.  Ms. Langton also observed a wet diaper on the carpet next to the bed, and crumbling sheet rock near the window.”  

The court held a disposition hearing and permitted Mandi to remain in the home, but declared the other children dependents of the court.  The court ordered family reunification services.  Subsequently, at the 12-month review hearing, on December 12, 2006, the trial court dismissed dependency for all the children.  

Second Petition and Detention


On January 26, 2010, the department filed a second petition alleging that Leticia, Arianna, and D.F. came within the provisions of section 300, subdivision (b).  The allegations were that the home was not safe, clean, and suitable for the children.  The petition alleged that the home did not have electricity or running water.  The petition also alleged that mother had a substance abuse problem. 


A detention report was filed on January 27, 2010.  The social worker wrote in the report:  “This is the second time that the children have been at risk due to the filthy and unhealthy condition of the home.  This time, it is worsened by the mother’s substance abuse and by the parents’ refusal to cooperate with the agency.  The agency is requesting that the children be detained from the parents.” 


The detention report was filed on January 27, 2010.  The report indicated that on August 15, 2009, during a traffic stop of mother and father, the police found 1.3 grams of methamphetamine in mother’s purse.  A glass pipe was also found and father said the pipe was his; mother claimed the methamphetamine also belonged to father.  Mother pled no contest to violating Health and Safety Code, section 11377, subdivision (a) (possession of a controlled substance) on October 7, 2009.  Mother was placed on drug treatment probation but her probation was later revoked for failure to contact the treatment program.  On November 10, 2009, a bench warrant was issued.  

After the uncontested detention hearing held on January 28, 2010, Leticia, Arianna, and D.F. were detained from mother and father.  The girls were placed with their oldest, adult sister, Mandi.  Mother had allowed Mandi to keep all three girls beginning January 22, 2010.  Prior to this contact, Mandi had not spoken with mother for many months. 

Jurisdiction


The jurisdiction report was filed on February 18, 2010.  The report stated that the three girls have two older siblings, Mandi and another girl, who are adults.  Mother’s two other biological children were living with their biological father.  Father told the social worker that he had been growing marijuana to pay the bills.  Arianna reported that her parents fought and that her father slapped her mother on the arm.  Leticia stated that living with her parents “was kind of scary because there was no light and hardly any food.”  Leticia and D.F. mentioned that their parents fought and hit each other.  D.F. reported that it was “ ‘all messy at home.’ ” 


On February 24, 2010, the parents submitted to jurisdiction and the court found the allegations in the petition, as amended, to be true.  

Disposition


The department filed its disposition report on March 15, 2010.  The report indicated that the three girls were placed with their sister, Mandi, but the maternal grandparents had requested that Leticia be placed with them and the social worker recommended moving her to the maternal grandparents’ home.  The social worker noted that on January 18, 2010, mother was referred to Intake Support Group and to Alcohol and Other Drug Programs (AODP) for assessment for Family Dependency Drug Court services.  As of the date of the disposition report, mother had not gone to AODP with the referral and had not attended Intake Support Group.  The social worker was unable to determine whether mother was in compliance with her probation, which included AODP; she also was unable to discover whether mother was making any progress or if drug tests were being done.  The social worker wrote in the disposition report that father was referred to the Willits Intake Support Group on January 28, 2010.  The social worker assistant had been unable to contact father since his cell phone had been disconnected.  The social worker noted in the disposition report that the parents had not made themselves available for visitation with their daughters. 


The social worker concluded:  “This is the second time that these children have been detained from their parents.  [¶]  The allegations the first time were almost exactly the same with the exception that this time[] the mother is grappling with substance abuse as well.  The parents have stated that they want their children home but, they have not started in the services that they have been referred to.  They need to begin and take this seriously, because these children should not have to wait again for their parents to grow up and become adequate.” 


The juvenile court held the disposition hearing on March 18, 2010.  The court ordered reunification services for the parents and adopted the department’s proposed findings and orders.  The court set substance abuse treatment review hearings.

Substance Abuse Treatment Reviews


The court held hearings for the 30-day, 60-day, and 90-day substance abuse treatment reviews.  Neither parent attended any of these hearings.  The department’s report for the 30-day substance abuse treatment review, which was filed on April 12, 2010, indicated that the social worker could not confirm or deny mother’s participation in AODP because mother had failed to sign a release of information form.  Mother had still not signed the release by the time of the department’s 60-day substance-abuse report filed on May 12, 2010.  When contacted at the home by the social worker, mother confirmed that she had not engaged in AODP services.  The social worker for the department confirmed that mother had not contacted the treatment program as of the 90-day review.  

Six-Month Status Review


The department filed its six-month status review report on August 30, 2010.  The social worker noted that both parents did not have a working car or phone but they visited Arianna and D.F. weekly at the family center.  The visits went well and the social worker observed that they appeared to be bonded and showed affection. 

The parents had not been able to visit Leticia, who was residing with her grandparents in Carmel Valley.  The parents had been offered Greyhound bus tickets and/or gas vouchers to visit Leticia on a monthly basis, but the parents had not visited her during the six-month period.


The social worker wrote that the parents had not attended any of the court ordered intake classes or Breaking the Cycle classes.  Mother went to AODP on June 24, 2010, and saw the front desk receptionist for intake.  She received a schedule for a Triage evaluation, but AODP did not hear back from mother.  AODP sent a letter to mother indicating that she had a scheduled appointment for July 29, 2010, to assess her for Family Dependency Drug Court, but mother did not appear for her appointment.  Mother was randomly tested for drugs on July 13, 2010, and the results came back as positive for methamphetamine. 


The maternal grandparents expressed interest in adopting Leticia as well as keeping a strong sibling bond between Arianna and D.F.  Mandi, the current caregiver and sister of Arianna and D.F., also expressed interest in adopting Arianna and D.F. as well as keeping a strong sibling bond with Leticia. 

The 12-Month Status Review 


The department filed its 12-month status review report on January 19, 2011.  The social worker emphasized that, other than visiting Arianna and D.F. weekly, the parents had not participated in their case plan.  The parents and girls had fun together but mother had told the girls that they would be coming home.  The parents had visited Leticia only once.  Mother had called Leticia late in the evening on September 13, 2010, and upset her when she told her that she was trying to get money to bail her father out of jail and that someone had burglarized their home. 


The social worker stated in the report that Leticia, Arianna and D.F. would like to see their parents’ stabilize to permit them to return home.  The girls, according to the social worker, loved their parents and were bonded to them; it was difficult for them to understand that life at home would not change until their parents addressed their issues.  The girls told the social worker that they were happy living with their relatives. 

The social worker noted that the parents had “failed to comply with 85% of their case plan.”  She observed that mother was unable to comply with three of the five drugs screens that she was supposed to complete and tested positive for methamphetamine in the other two test screens.   


The department recommended termination of family reunification services and requested a section 366.26 hearing. 


An addendum to the 12-month review report was filed on February 16, 2011.  The department informed the court of the arrest of both parents for outstanding warrants.  On February 28, 2011, the department filed a second addendum to the 12-month review report and asked that visitation for the parents be reduced to a minimum of one hour per month.   


The parents did not appear for the hearing on February 16, 2011.  The juvenile court continued the hearing to provide the parents’ attorneys an opportunity to contact their clients and have them appear in court.  On March 2, 2011, the juvenile court held the 12-month status review hearing and the parents did not attend the hearing.  The court terminated the parents’ family reunification services and set a section 366.26 hearing.  Visitation was reduced as requested by the department. 

Section 366.26

The Reports


The department filed its report for the section 366.26 hearing on June 21, 2011.  It noted that Arianna and D.F. were living with their oldest sister, Mandi, and Leticia was living with her maternal grandparents.  The parents were participating in supervised visits with Arianna and D.F. once a month for an hour.  The social worker observed that the family seemed to enjoy the time together.  The parents had not initiated efforts to visit Leticia in Carmel Valley despite being offered gas vouchers and/or bus tickets by the department.  The three sisters had visited each other once a month and the girls were also in contact with two of their other siblings. 


The report disclosed that father was arrested on April 29, 2011, for failing to appear on a misdemeanor.  He also was arrested on May 20, 2011, on a rearrest/revoke probation misdemeanor.  He was arrested again on June 10, 2011, for failure to appear on a misdemeanor. 


The department found all three children likely to be adopted and recommended that the parental rights be terminated and a plan of adoption ordered for each of the girls.  The department found that termination of parental rights would not be detrimental to the children.  It also found by clear and convincing evidence that it was likely that the children would be adopted if their parents’ rights were terminated.  


The department’s evaluation of Leticia was that she was thriving with her maternal grandparents in their home in Carmel Valley.  Leticia reported that she liked living with her grandparents and wanted to remain with them.  The department’s adoption report dated May 20, 2011, indicated that Leticia’s maternal grandparents wished to adopt her.  It noted that Leticia had been underweight and very thin when brought into care 13 months earlier and had gained 22 pounds and grown seven inches in height since then.  She was now considered average for her size.  

Leticia’s interactions with her parents were limited to one visit in December 2010, since her placement with her grandparents in January 2010.  During that one visit, the grandparents brought her to Ukiah and Leticia had a 45-minute visit with her father before her mother showed up for the visit late.  Mother had talked to Leticia on four or five occasions on the phone for no more than five minutes when she called the grandfather requesting favors from him.  The grandparents did not favor a postadoption contact agreement with the parents because of the parents’ continued substance abuse.  

With regard to the preliminary assessment of eligibility and commitment of the potential adoptive parents, the department stated that the maternal grandparents had been the caretakers of Leticia since April 8, 2010, and had lived with them previously for 12 months when she was five years old.  The department believed that they were very committed to Leticia and had expressed a desire to adopt.  The preliminary assessment indicated that the grandparents were suitable for adoption of Leticia and that they had an approved adoption home study completed. 

The report for the section 366.26 hearing also provided an evaluation of Arianna.  The social worker observed that she was doing well at Mandi’s home.  She was catching up on her schoolwork and had been seeing a therapist on a weekly basis since September 2010.  Therapy had been reduced to once every other week because of Arianna’s progress. 

The adoption assessment for Arianna filed May 20, 2011, stated that she had been placed with her sister, Mandi, since her removal from her parents’ home on January 28, 2010.  Since coming to her sister’s home, she had gained 15 pounds and was now considered average size.  She had worked hard to catch up in her schoolwork and was still “slightly behind.”  Her mental and emotional status appeared to be normal.  Arianna stated that she wanted to be adopted by her sister.  Although Arianna looked forward to her once a month visits with her parents, she did not refer to them between visits.   

The report’s evaluation of D.F. was that she was doing well and was seeing a therapist every other week.  D.F. was reported to be in good mental and emotional health.  She had worked hard to get to her proper grade level at school.  She had been placed with Mandi since removal from her parents’ home on January 28, 2010.  She had gained seven pounds since arriving at her sister’s home and was now average size.  She had displayed no behaviors of concern.  D.F., like her sister Arianna, looked forward to her monthly visits with her parents but did not refer to her parents between visits.  

Mandi was committed to Arianna and D.F.; she expressed a desire to adopt them.  Mandi was in her early twenties and had been employed as a coffee house manager for four years.  She lived with her 20-year-old boyfriend, and he worked at Safeway.  Mandi’s maternal aunt and her 11-year-old son also resided in the home.  The aunt had been employed at a local winery management company for the past four years and helped with taking care of Arianna.  Mandi decided a postadoption contact agreement with the parents would not be suitable because of the parents’ continued substance use.  

The Hearing 


The juvenile court held the section 366.26 hearing on July 6, 2011.  Counsel for the department submitted on its reports.  The attorney for the children stated that all three of the children indicated that they missed their parents and wished they could see them more often.  Counsel was hopeful that visitation with the parents might be able to occur at the discretion of the adoptive parents. 


Counsel for mother argued that mother would like more time to be able to show that she could provide a safe home for her children.  She stated that mother objected to the adoption of her children and claimed that the parent bond outweighed the benefit of adoption.  Counsel for father joined in this argument.  The parents did not dispute or object to the department’s findings that Arianna and D.F. were adoptable.  The parents presented no evidence at the hearing. 


The juvenile court adopted the department’s findings and orders.  The court found that the evidence did not support the exception for adoption as the bond with the parents did not outweigh the benefits of adoption.  The court found that there was clear and convincing evidence that Leticia, Arianna, and D.F. would be adopted and terminated the parental rights. 

Appeals


Mother and father filed separate appeals from the order terminating their parental rights.  Both parents filed briefs in this court and joined in the arguments set forth in the brief of the other parent.

DISCUSSION

I.  Terminating Parental Rights as to Arianna and D.F.


Mother and father challenge the lower court’s termination of their parental rights.  They claim that the beneficial child-parent relationship exception to termination of parental rights under section 366.26, subdivision (c)(1)(B)(i) applies as to Arianna and D.F.  They do not challenge the termination of their parental rights as to Leticia.  

On March 2, 2011, the juvenile court terminated the parents’ family reunification services and set a section 366.26 hearing.  “After reunification services have terminated, the focus of a dependency proceeding shifts from family preservation to promoting the best interest of the child including the child’s interest in a ‘placement that is stable, permanent, and that allows the caretaker to make a full emotional commitment to the child.  [Citation.]’  [Citation.]  The purpose of a section 366.26 hearing is to ‘provide stable, permanent homes for’ dependent children.  (§ 366.26, subd. (b).)  At a section 366.26 hearing the juvenile court has three options:  (1) to terminate parental rights and order adoption as a long-term plan; (2) to appoint a legal guardian for the dependent child; or (3) to order the child be placed in long-term foster care.”  (In re Fernando M. (2006) 138 Cal.App.4th 529, 534.)


“Adoption, where possible, is the permanent plan preferred by the Legislature.” (In re Autumn H. (1994) 27 Cal.App.4th 567, 573.)  At a section 366.26 hearing, the court must terminate parental rights and free the child for adoption if it determines by clear and convincing evidence the child is adoptable, and none of the exceptions of section 366.26, subdivision (c)(1) applies to make termination of parental rights detrimental to the child.  (In re Asia L. (2003) 107 Cal.App.4th 498, 510.)  It is the parent’s burden to show the applicability of one of the exceptions to adoption.  (In re Fernando M., supra, 138 Cal.App.4th at p. 534.)


Under section 366.26, subdivision (c)(1)(B), there are six circumstances that may present “a compelling reason for determining that termination [of parental rights] would be detrimental to the child.”  The only exception relevant to this appeal is that the termination of parental rights would be detrimental to the child because mother and father had “maintained regular visitation and contact with the child and the child would benefit from continuing the relationship.”  (§ 366.26, subd. (c)(1)(B)(i).)

When contesting termination of parental rights based on the section 366.26, subdivision (c)(1)(B)(i) exception, the parent has the burden of showing either that (1) continuing the parent-child relationship will promote the child’s well-being to such a degree as to outweigh the well-being the child would gain in a permanent home with adoptive parents, or (2) termination of the parental relationship would be detrimental to the child.  (In re Angel B. (2002) 97 Cal.App.4th 454, 466.)  “[T]he parent must show that severing the natural parent-child relationship would deprive the child of a substantial, positive emotional attachment such that the child would be greatly harmed.” (Ibid.)  The biological parent must show more than that the child would derive some benefit from continuing a relationship maintained during parent-child visitation.  A dependent child of the court “should not be deprived of an adoptive parent when the natural parent has maintained a relationship that may be beneficial to some degree, but that does not meet the child’s need for a parent.”  (Ibid.)

Application of the beneficial relationship exception requires the parent to show “more than that the relationship is ‘beneficial.’ ”  (In re Casey D. (1999) 70 Cal.App.4th 38, 52, fn. 4.)  The parent must show that he or she has maintained a parental role with the child as distinguished from the role of a “ ‘friendly visitor.’ ”  (In re Autumn H., supra, 27 Cal.App.4th at p. 576.)  To determine whether the beneficial relationship exception applies, “the court balances the strength and quality of the natural parent/child relationship in a tenuous placement against the security and the sense of belonging a new family would confer.  If severing the natural parent/child relationship would deprive the child of a substantial, positive emotional attachment such that the child would be greatly harmed, the preference for adoption is overcome and the natural parent’s rights are not terminated.”  (Id. at p. 575.)  “The exception must be examined on a case-by-case basis, taking into account the many variable which affect a parent/child bond.  The age of the child, the portion of the child’s life spent in the parent’s custody, the ‘positive’ or ‘negative’ effect of interaction between parent and child, and the child’s particular needs are some of the variables which logically affect a parent/child bond.”  (Id. at pp. 575-576.)  “The parent must show he or she occupies a parental role in the child’s life, resulting in a significant, positive, emotional attachment between child and parent.  [Citations.]”  (In re Mary G. (2007) 151 Cal.App.4th 184, 207.)

The juvenile court “may reject the parent’s claim simply by finding that the relationship maintained during visitation does not benefit the child significantly enough to outweigh the strong preference for adoption. . . .  Because a section 366.26 hearing occurs only after the court has repeatedly found the parent unable to meet the child’s needs, it is only in an extraordinary case that preservation of the parent’s rights will prevail over the Legislature’s preference for adoptive placement.”  (In re Jasmine D. (2000) 78 Cal.App.4th 1339, 1350.)  

Appellate courts are split as to whether the abuse of discretion (see, e.g., In re Jasmine D., supra, 78 Cal.App.4th at p. 1351) or the substantial evidence (see, e.g., In re Autumn H., supra, 27 Cal.App.4th at pp. 575-576) is the appropriate standard of review.  For purposes of the present case, it makes no difference which standard applies because the juvenile court did not err under either test.  

In the present case, the record shows that both parents did regularly visit and maintain contact with Arianna and D.F., but the parents did not demonstrate that this is an extraordinary case where the children would benefit from continuing their relationship with their parents over the security and sense of belonging adoption would bring them or that terminating the parental relationship would be detrimental to Arianna or D.F.  The children had spent a significant portion of their life with their parents, but much of the parenting of them prior to the first dependency was done by their older sisters, who were “extremely parentified” and felt “totally responsible for the welfare of their five younger siblings” and were “fully responsible for the preparation of food, cleaning clothes and all housework.”  Leticia, too, appeared to have often taken on the parent role with D.F. and Arianna when their parents fought. 

Here, mother had not addressed her drug abuse problem and both parents had done little, if anything, to address their domestic violence issues.  Even after being offered reunification services, the issues causing the children’s removal from the parents’ care had not been remedied.  The attorneys for the parents did not present evidence that they could provide a safe home for their children.  Other than visiting Arianna and D.F. as scheduled, neither parent had participated in his or her case plan.  Furthermore, the parents’ lack of commitment to their children was not just demonstrated by their failure to participate in their case plan but also by their failure to attend many of the hearings. 

The evidence did show that the girls loved their parents and had some bond with them but D.F. and Arianna told the social worker that they were happy living with their sister Mandi; the evidence established that they were thriving under Mandi’s care.  Both Arianna and D.F. became physically and emotionally healthier while living with Mandi and were able to make improvements at school.  Arianna told the social worker that she wanted to be adopted by her sister.  Although Arianna and D.F. looked forward to the once a month visits with their parents, they did not refer to their parents between visits.  Moreover, the visits sometimes created problems; when the visits had been unsupervised, mother promised Arianna and D.F. that they would be coming home to the parents and she told them that they did not have to listen to their caregiver.   

The parents cite evidence that the children spent the majority of their lives with them, that the children loved them, and that their interactions with the children were generally positive, as well as the statement to the court by the children’s attorney that the children stated that they missed their parents and wished they could see them more often to support their argument that they met their burden of establishing the beneficial exception to termination of parental rights.  As already discussed, this evidence did not establish that the exception should apply.  The children had spent most of their life with their parents, but their older siblings had often functioned as their parents and had cared for them.  The record did show that the children received some benefit from their relationship with the parents, but that was insufficient.  Mother and father did not show that severing the relationship between the girls and them would be detrimental to Arianna or D.F., as the children stated they wanted to be adopted and did not talk about their parents between visits.  They also did not show that the benefits of continuing the parent-child relationship would promote the children’s well being to such a degree as to outweigh the well-being the child would gain in a permanent home with adoptive parents.  Indeed, the record demonstrates that the parents had failed to meet the needs of their children and that their children were thriving physically and emotionally in their new homes.

Both parents rely on In re S.B. (2008) 164 Cal.App.4th 289, to argue that the beneficial parental relationship exception applies.  In In re S.B., the father complied with “ ‘every aspect’ ” of his case plan, and the minor expressed her desire to live with the father.  (Id. at p. 298.)  However, the father’s current health problems impeded his ability to care for the child fulltime.  (Id. at p. 294.)  The juvenile court found the father and the child had “ ‘an emotionally significant relationship.’ ”  (Id. at p. 298.)  Since the child looked to her grandparents for her daily needs and nurturing, the juvenile court concluded the parental benefit exception could not be applied.  (Id. at pp. 296-297.)  In reversing, the appellate court concluded application of the benefit exception did not depend on the child’s primary attachment.  The reviewing court determined that the evidence in the record showed that the father “maintained a parental relationship with [the child] through consistent contact and visitation,” and that the father’s “devotion to [the child] was constant, as evinced by his full compliance with his case plan and continued efforts to regain his physical and psychological health.”  (Id. at p. 300.)  The appellate court added, that the record contained evidence that the child “loved her father, wanted their relationship to continue and derived some measure of benefit from his visits,” and therefore “the only reasonable inference is that [the child] would be greatly harmed by the loss of her significant, positive relationship with [her father].”  (Id. at pp. 300-301.)

Unlike the situation in In re S.B., supra, 164 Cal.App.4th 289, here, the record does not demonstrate that the only reasonable inference from the evidence is that D.F. or Arianna would be greatly harmed if parental rights were terminated.  Mother continued to abuse drugs and both parents had not remedied the problems leading to the children’s removal.  Here, unlike the father in In re S.B., supra, 164 Cal.App.4th 289, mother and father have not exhibited devotion to Arianna and D.F. by fully complying with their case plans.  

Mother and father are essentially arguing that simply because D.F. and Arianna love them and derive some benefit from having contact with them the exception applies.  However, a termination order is not subject to reversal whenever there is “ ‘some measure of benefit’ ” in continued contact between parent and child.  (In re Jason J. (2009) 175 Cal.App.4th 922, 937.)  At the permanency state, the bond the child shares with the parent and the harm that might arise from terminating parental rights must be balanced against what is to be gained in a permanent stable home, and “it is only in an extraordinary case that preservation of the parent’s rights will prevail over the Legislature’s preference for adoptive placement.”  (In re Jasmine D., supra, 78 Cal.App.4th at p. 1350, italics added.)  Here, the record establishes that the children were thriving in their caregiver’s home and expressed a desire to be adopted. 

Mother also argues that the facts of the present case are similar to those in In re Scott B. (2010) 188 Cal.App.4th 452, a case where the appellate court concluded that the juvenile court should have applied the beneficial relationship exception to termination of parental rights.  In In re Scott B., the child insisted repeatedly that he would prefer to live with his mother, and was strongly bonded to her.  (Id. at p. 471.)  He was emotionally unstable and had threatened to run away if he were adopted because he wanted to live with his mother.  (Id. at pp. 466, 471.)  His “regressive” behavior had stabilized with services and the support of his mother.  (Id. at pp. 465, 472.)  The appellate court concluded that the exception to termination of parental rights applied given the child’s strong emotional attachment to his mother, his precarious emotional state, and his history of “regressing and running away when stressed” and the good chance he would have a “meltdown” unless his frequent visitation with his mother continued––something the court could not ensure if the mother’s parental rights were terminated.  (Id. at p. 472.)

The facts in In re Scott B., supra, 188 Cal.App.4th 452, are clearly distinguishable from the facts in the present case.  The record in the present case contains little, if any evidence, that Arianna and D.F. would be greatly harmed by termination of the parent-child relationship.  To the contrary, the girls were thriving in the home with their older sister.  Furthermore, the girls did not insist repeatedly and unequivocally that they wanted to live with their parents.  They both stated that they wanted their sister to adopt them. 

Mother argues that there was no evidence that the children’s placement in Mandi’s care would be in jeopardy if Mandi were not allowed to adopt them and she cites In re Jerome D. (2000) 84 Cal.App.4th 1200.  This case does not support mother’s argument.  In In re Jerome D., the mother had a parental relationship with the child and the child stated his preference to live with his mother again.  (Id. at pp. 1206, 1207.)  The psychologist concluded that the child shared a strong and well-developed parent-child relationship with his mother and the child “would grieve and could experience emotional and behavioral difficulties” if the relationship were severed.  (Id. at p. 1207.)  The court concluded that a permanent plan of guardianship or long-term foster care would allow the child to remain in the guardian’s home but still maintain his relationship with his mother.  (Id. at p. 1208.)  The court did not suggest, as mother is arguing, that termination of parental rights is not proper when it is possible for the children to remain in the guardian’s care without terminating the parental relationship.  Indeed, such a holding would be contrary to the statutes requiring parents to show that the child would benefit from continuing the relationship with the parent (§ 366.26, subd. (c)(1)(B)(i)) after reunification services have terminated, and the Legislature’s expressed preference for adoption over guardianship.  (See, e.g., In re Celine R. (2003) 31 Cal.4th 45, 53.)  In Jerome D., the record showed that the child would suffer detriment from terminating the parental relationship and the mother had a parental relationship with the child; no such evidence is present in this case. 

Father also cites In re Amber M. (2002) 103 Cal.App.4th 681, as supporting his argument that family circumstances should be considered when determining whether subdivision (c)(1)(B)(i) of section 366.26 applies and that family circumstances in the present case support a finding that the termination of parental rights would not be beneficial to the children.  In In re Amber M., the appellate court reversed judgments terminating parental rights because three experts believed the children had a primary beneficial relationship with their parent that clearly outweighed the benefit of adoption.  (Id. at pp. 690-691.)  Here, as repeatedly discussed, there is no such compelling evidence and no expert testified that the relationship with the parents outweighed the benefit of adoption.  As already discussed, the family circumstances in the present case supported the lower court’s termination of parental rights. 

Whether viewed as a matter of substantial evidence, or as a matter of abuse of discretion, we conclude that the juvenile court properly found that mother and father failed to meet their burden of showing the parental beneficial relationship exception applied.

II.  Mandi’s Emotional Commitment to Adopting


Mother argues, and fathers joins her argument, that the evidence was insufficient to establish that Mandi had made the necessary full emotional commitment to adopt her two sisters.  She maintains that the only evidence was the social worker’s statement that Mandi was “very committed” to the girls and had “expressed a desire to adopt.”  She claims that the record does not establish that Mandi took any steps in furtherance of adoption and therefore the record established that she lacked commitment.


The department responds that this issue was never raised in the lower court and therefore the parents cannot raise this issue for the first time on appeal.  Mother replies that this is an issue of substantial evidence and therefore the argument has not been forfeited.  (See, e.g., In re Richard K. (1994) 25 Cal.App.4th 580.) 


 “[A] reviewing court ordinarily will not consider a challenge to a ruling if an objection could have been but was not made in the trial court.  [Citation.]  The purpose of this rule is to encourage parties to bring errors to the attention of the trial court, so that they may be corrected.  [Citation.]  [¶] . . .  [¶]  [T]he appellate court’s discretion to excuse forfeiture should be exercised rarely and only in cases presenting an important legal issue.  [Citations.]  Although an appellate court’s discretion to consider forfeited claims extends to dependency cases [citations], the discretion must be exercised with special care in such matters. . . . Because these proceedings involve the well-being of children, considerations such as permanency and stability are of paramount importance.  [Citation.]”  (In re S.B. (2004) 32 Cal.4th 1287, 1293, fn. omitted, superseded by statute on other grounds.)


Here, the court found the two girls adoptable and mother has presented no evidence to contradict this finding.  The record does not establish that the juvenile court’s unchallenged adoptability finding was based exclusively on Mandi’s willingness to adopt.  Indeed, the two girls were emotionally and physically healthy and there was nothing in this record to indicate that they were not adoptable.  Thus, the record supported the adoptability finding.

Even if we were to presume that the adoption finding was based exclusively on a determination that Mandi would adopt the two girls and that the parents did not forfeit raising any challenge to Mandi’s commitment to adoption, we conclude that mother has not met her burden of demonstrating error.  

Section 366.26, subdivision (n) provides, in pertinent part:  “(1)  [T]he court, at [the section 366.26] hearing . . . or anytime thereafter, may designate a current caretaker as a prospective adoptive parent if the child has lived with the caretaker for at least six months, the caretaker currently expresses a commitment to adopt the child, and the caretaker has taken at least one step to facilitate the adoption process. . . .  [¶]  (2)  For purposes of this subdivision, steps to facilitate the adoption process include, but are not limited to, the following:  [¶]  (A)  Applying for an adoption home study.  [¶]  (B) Cooperating with an adoption home study.  [¶]  (C)  Being designated by the court or the licensed adoption agency as the adoptive family.  [¶]  (D)  Requesting de facto parent status.  [¶]  (E)  Signing an adoptive placement agreement.  [¶]  (F)  Engaging in discussions regarding a postadoption contact agreement.  [¶]  (G)  Working to overcome any impediments that have been identified by the State Department of Social Services and the licensed adoption agency.  [¶]  (H)  Attending classes required of prospective adoptive parents.”  (Italics added.)

The record shows that Mandi wanted to adopt her younger sisters, had cared for her sisters for more than six months, and had done an excellent job caring for them. Mother argues that Mandi was only 22 years old and the record does not establish that she had a high school diploma.  She also asserts that Mandi only worked as a coffee house manager, and that the record does not establish that Mandi completed any other step to show her commitment.  

Mother’s argument is entirely without merit.  Mandi was young but, unlike her parents, had learned to be responsible and had consistently cared for her younger siblings.  The record does support a finding that Mandi completed one further step to facilitate the adoption process.  Mandi stated that she did not want a postadoption contact agreement with the parents because of the parents’ continued substance use.  Thus, the record supports a finding that she engaged in discussions regarding a postadoption contact agreement.  (§ 366.26, subd. (n)(2)(F).)  

Additionally, we presume the trial court’s findings are correct; mother has the burden on appeal of showing those findings were incorrect.  (See, e.g., Denham v. Superior Court (1970) 2 Cal.3d 557, 564.)  Mother presented no evidence establishing that Mandi did not take any step to facilitate the adoption process, which is her burden on appeal.  She thus failed to show the trial court’s findings were incorrect.

Accordingly, we reject the argument that the trial court erred in terminating parental rights based on an assertion that Mandi had not made a full emotional commitment to adopt her two sisters.   
DISPOSITION

The order terminating parental rights is affirmed.  








_________________________








Lambden, J.

We concur:

_________________________

Kline, P.J.

_________________________

Richman, J.

�  All further unspecified code sections refer to the Welfare and Institutions Code.


�  This child was returned to the home of her biological mother. 
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