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 M.L. (Mother) appeals from the juvenile court’s order denying a request for 

placement of A.V. (Minor) with Minor’s adult sibling, I.V. (Sister).  After Minor’s 

removal from Mother’s custody and placement in foster care, Sister filed a petition under 

Welfare and Institutions Code section 3881 seeking a change in placement.  Concerned 

that a change in placement might adversely affect Minor’s psychological and emotional 

health and unconvinced that Sister—who was then 19 years old and caring for two small 

children of her own—was capable of dealing with the potential effects of a change in 

Minor’s residence, the juvenile court denied the petition. 

                                              
1 All statutory references are to the Welfare and Institutions Code. 
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 Although Sister has not appealed and is not a party to this proceeding, Mother 

seeks reversal of the juvenile court’s ruling.  We have examined Mother’s arguments and 

find no error.  Accordingly, we affirm the order. 

FACTUAL AND PROCEDURAL BACKGROUND 

 Minor was born in 2006 and was taken into protective custody on July 28, 2010, 

after Mother was incarcerated on a charge of child endangerment for leaving Minor alone 

at home all day.  The following day, Minor was placed with foster parents (hereafter 

Caregivers).2  On July 30, 2010, the San Mateo County Human Services Agency (the 

Agency) filed a section 300 petition alleging that Minor was a child described by 

section 300, subdivision (b), because Mother left Minor alone at home without food, 

Minor’s 10-year-old brother had daily access to drugs and alcohol, and Mother had 

become incarcerated for child endangerment.  

 The Agency’s September 7, 2010 jurisdiction/disposition report noted that the 

social worker had discussed placing Minor with Sister, who was then 18, but Sister was 

“not sure that she can handle the responsibility.”  In an addendum report filed October 5, 

2010, the Agency stated that the Relative Assessment Social Worker had spoken with 

Sister, and the latter “indicated that she no longer wants to be considered a placement 

option.”  

 On October 7, 2010, the Agency filed an amended petition, which the juvenile 

court sustained that same day.  The court removed Minor from Mother’s custody and 

ordered visitation and reunification services for Mother.  On October 13, 2010, the court 

ordered a court-appointed special advocate (CASA) for Minor.  

 On December 13, 2010, Caregivers filed a Caregiver Information Form and a De 

Facto Parent Statement, and the following day, the juvenile court set the application for 

de facto parent status for hearing.  

                                              
2 In this opinion, although we refer to the foster parents as “Caregivers,” they were later 
elevated to the status of de facto parents and are now prospective adoptive parents.  
“Caregiver” in the singular refers to the foster mother. 



 

 3

 The Agency filed an interim review report on December 23, 2010, stating that 

Minor’s therapist “ ‘supports [Minor] remaining in her current residence with foster 

parents.  Foster parents and [Minor] have a strong attachment.  [Minor’s therapist] 

believes it would be detrimental to remove the [Minor] as she has suffered many losses 

and traumas. . . .  It is [the therapist’s] recommendation that [Minor] remain in the 

[foster] home until a decision [is] made on her permanent placement.’ ”  The CASA filed 

her first report on December 28, and she also recommended that Minor remain in her 

current placement, stating that Minor had told her she wanted to “stay where she is now.”  

 At the interim review hearing on December 28, 2010, the court authorized visits 

between Sister and Minor at the Agency’s office.  

 Caregivers filed an amended de facto parent statement on January 6, 2011, which 

both Mother and the Agency opposed.  The Agency explained it had “ongoing concerns” 

about Caregiver and did not want to jeopardize the reunification process.  It also noted 

that Sister had recently “stated that she and [her] live in boyfriend would like to be 

reconsidered as potential care giver’s [sic] to [Minor].”  

 On February 16, 2011, the Agency filed a section 388 petition for unsupervised in-

home visits between Minor and Sister.  It later filed a second petition adding the 

information that Sister’s home had been approved for placement.  The Agency’s report 

regarding its petitions stated that Sister and her boyfriend were committed to caring for 

Minor during the reunification period and were committed to adopting her should 

reunification with Mother fail.  It requested Minor begin unsupervised preplacement 

visits with Sister.  The CASA filed a report on the petitions, expressing concern about the 

potential effects on Minor of an abrupt change in placement or the introduction of visits 

at Sister’s home.  On March 8, 2011, the court ruled on the Agency’s petition, denying 

unsupervised visits but ordering 10 supervised visits between Sister and Minor.  

 On March 28, 2011, Caregivers filed a new application for de facto parent status.  

The Agency believed it was not in Minor’s best interest to grant Caregivers’ application, 

because Sister wanted Minor placed with her and was committed to adopting Minor.  The 

Agency supported a transition plan to place Minor with Sister and Sister’s boyfriend.  
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The CASA opposed both placement with Sister and preplacement visits and supported 

Caregivers’ de facto parent application.  After a hearing, the juvenile court granted 

Caregivers’ application on June 20, 2011.  

 Meanwhile, on April 26, 2011, Sister filed the section 388 petition that is at issue 

in this appeal.  She requested appointment of counsel and unsupervised visits with Minor 

to be followed by placement of Minor in her home.  The juvenile court set the contested 

hearing on Sister’s petition for July 5, 2011, to be conducted along with the contested six-

month review.   

 In July and August 2011, the juvenile court conducted a contested evidentiary 

hearing on Sister’s petition.  On September 23, 2011, after the close of the evidence, the 

court heard argument from counsel.  The court denied Sister’s petition, and in an oral 

ruling gave two reasons for its denial: (1) the potential adverse effect a change in 

placement would have on Minor when Minor was clearly attached to Caregiver and (2) 

concern about whether Sister, a 19-year-old with two children under the age of three, 

would be able to deal with such adverse effects.  Sister did not appeal from the denial of 

her petition. 

 On November 17, 2011, the juvenile court held the 12-month review hearing, 

terminated Mother’s reunification services, and set a section 366.26 hearing for 

February 28, 2012.  That same day, Mother filed a notice of intent to file a writ petition 

seeking review of the setting order.  She also filed a notice of appeal from the 

September 23, 2011 order denying Sister’s petition requesting relative placement.  

 On February 1, 2012, we denied Mother’s writ petition.  (M.L. v. Superior Court 

(Feb. 1, 2012, A133973) [nonpub. opn.].)  We issued our remittitur on March 5, 2012. 

 On June 18, 2012, the juvenile court terminated Mother’s parental rights.  

Mother’s appeal from that order is currently pending before this Division in appeal 

No. A135874. 

DISCUSSION 

 Mother challenges the juvenile court’s denial of Sister’s request for relative 

placement on a number of grounds.  Mother contends the juvenile court: (1) applied the 
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wrong legal standard in making its placement determination, (2) made allegedly 

impermissible comparisons between Sister and Caregivers, and (3) based its best interests 

determination on speculation. 

 Minor urges us to affirm the juvenile court’s denial of Sister’s section 388 

petition.3  As a preliminary matter, Minor also contends Mother lacks standing to appeal 

the challenged order.  We therefore turn first to the threshold issue of standing. 

I. Standing to Appeal 

 Minor contends Mother is not aggrieved by the order denying Sister’s request for 

relative placement and thus has no standing to appeal from that order.  (See, e.g., In re 

D.M. (2012) 205 Cal.App.4th 283, 293 [in juvenile dependency proceedings, only parties 

aggrieved by judgment have standing to appeal].)  Minor argues that none of Mother’s 

asserted interests are sufficient to confer standing.  “A ‘lack of standing’ is a 

jurisdictional defect.  [Citation.]  When an appellant lacks standing, the appeal is subject 

to dismissal.  [Citation.]”  (Id. at p. 294.)  Consequently, before we may proceed to the 

merits, we must determine whether Mother has standing to appeal.  (See In re Carissa G. 

(1999) 76 Cal.App.4th 731, 734.) 

 The critical question is whether Mother can demonstrate she is aggrieved by the 

juvenile court’s order denying Sister’s request for relative placement.  Sister has not 

appealed, and Mother may not urge errors that affect only Sister’s interests.  (See In re 

D.M., supra, 205 Cal.App.4th at p. 294.)  For standing purposes, “[a]n aggrieved person 

. . . is one whose rights or interests are injuriously affected by the decision in an 

immediate and substantial way, and not as a nominal or remote consequence of the 

decision.”  (In re K.C. (2011) 52 Cal.4th 231, 236.) 

 The principal interest Mother asserts is her interest in reunification with Minor.  

She also contends reversal of the placement order would substantially advance her 

argument against the termination of her parental rights.  (Cf. In re K.C., supra, 52 Cal.4th 

at p. 238 [“A parent’s appeal from a judgment terminating parental rights confers 

                                              
3 Before briefing in this matter was completed, the Agency informed us it would take no 
position on Mother’s appeal.  
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standing to appeal an order concerning the dependent child’s placement only if the 

placement order’s reversal advances the parent’s argument against terminating parental 

rights.”].)  Although Mother does not articulate precisely how her interests would be 

advanced by reversal of the placement order, at least one court has “recognized that 

placement of a child with a relative has the potential to alter the juvenile court’s 

determination of the child’s best interests and the appropriate permanency plan for that 

child, and may affect a parent’s interest in his or her legal status with respect to the 

child.”  (In re Esperanza C. (2008) 165 Cal.App.4th 1042, 1054 (Esperanza C.).)  While 

the Esperanza C. court did not explain why relative placement has the potential to alter 

the juvenile court’s determination of the child’s best interests, we presume it is “because 

relative caregivers are more likely to favor the goal of reunification and less likely than 

nonrelative caregivers to compete with the parents for permanent placement of the child.”  

(In re Joseph T. (2008) 163 Cal.App.4th 787, 797.)  On this basis, we conclude Mother 

has standing to challenge the denial of Sister’s request for relative placement.4 

II. Standard of Review 

 The challenged ruling is the juvenile court’s order denying Sister’s request for 

relative placement, a request made by petition under section 388.  We review that ruling 

for abuse of discretion.  (In re Stephanie M. (1994) 7 Cal.4th 295, 316, 318 (Stephanie 

M.).)  To the extent Mother raises issues of statutory interpretation, those are subject to 

our independent review.  (In re P.A. (2011) 198 Cal.App.4th 974, 979.) 

                                              
4 We do not agree with Mother’s argument that section 361.3, subdivision (a)(2) confers 
standing upon her.  That section requires only that the juvenile court consider “[t]he 
wishes of the parent” when “determining whether placement with a relative is 
appropriate[.]”  (§ 361.3, subd. (a)(2).)  In this case, there is no dispute that the court took 
Mother’s wishes into account.  Mother filed a trial brief advocating placement with 
Sister, and in response to a question from the juvenile court, the parties stipulated that 
Mother’s “testimony would be that she wishes to have [Minor] placed with [Sister.]”  On 
appeal, Mother makes no argument that the court failed to consider her wishes in making 
the placement determination.  To the extent Mother has a legal interest conferred by the 
statute, on this record she has failed to demonstrate the interest has been “injuriously 
affected by the [placement] decision in an immediate and substantial way[.]”  (In re K.C., 
supra, 52 Cal.4th at p. 236.) 
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III. The Juvenile Court Did Not Employ an Improper Legal Standard. 

 Mother first contends the juvenile court failed to apply the proper legal standard 

when making the placement determination.  She points to the court’s statement that 

section 361.3 creates “just a preference” for placement with a relative.  According to 

Mother, this passing statement demonstrates that the juvenile court misunderstood the 

applicable standard.  In Mother’s view, the juvenile court should have applied a 

presumption that placement with Sister was in Minor’s best interest.5  Because Mother’s 

argument is foreclosed by controlling California Supreme Court authority, we are 

constrained to reject it. 

 In Stephanie M., supra, 7 Cal.4th 295, the California Supreme Court explained the 

nature of the relative placement preference created by section 361.3.  The court noted that 

in cases in which a child has been removed from the physical custody of his or her 

parents, section 361.3, subdivision (a) requires that “ ‘preferential consideration shall be 

given to a request by a relative of the child for placement of the child with the relative.’ ”  

(Stephanie M., supra, 7 Cal.4th at p. 320, quoting § 361.3, subd. (a).)  Then as now, the 

statute defined the term “ ‘preferential consideration’ to mean that ‘the relative seeking 

placement shall be the first placement to be considered and investigated.’ ”  (Stephanie 

                                              
5 Mother’s argument on this point is far from clear.  In her opening brief, she contends 
the juvenile court erred because certain “post-1994 amendments” to the Welfare and 
Institutions Code “created a presumption that placement with a relative is in the child’s 
best interest,”  but she does not identify the amendments to which she refers. 
 More importantly, we cannot discern what effect Mother believes this so-called 
“presumption” should have had in the court below.  A heading in her opening brief faults 
the juvenile court because it “failed to employ that presumption here[.]”  Under the 
Evidence Code, however, presumptions are either conclusive or rebuttable, and “[e]very 
rebuttable presumption is either (a) a presumption affecting the burden of producing 
evidence or (b) a presumption affecting the burden of proof.”  (Evid. Code, § 601.)  In 
her reply brief, Mother disclaims any argument that this supposed “presumption” affects 
the burden of proof.  And Mother does not argue that it should have affected Sister’s 
“obligation . . . to introduce evidence sufficient to avoid a ruling against [her] on the 
issue.”  (Evid. Code, § 110 [defining “Burden of producing evidence”].)  Thus, Mother’s 
use of the term “presumption” does not seem to fit within the framework of the Evidence 
Code. 
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M., supra, 7 Cal.4th at p. 320, quoting § 361.3, subd. (c)(1).)  “By its own terms, then, the 

statute did not supply an evidentiary presumption that placement with a relative is in the 

child’s best interests.”  (Stephanie M., supra, 7 Cal.4th at p. 320, italics added.)  Our 

state’s high court explicitly rejected the argument Mother makes here, stating “that the 

[juvenile] court is not to presume that a child should be placed with a relative, but is to 

determine whether such a placement is appropriate, taking into account the suitability of 

the relative’s home and the best interest of the child.”  (Id. at p. 321, first italics added.)  

As an inferior court, we are bound by our Supreme Court’s decision in Stephanie M.  

(Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.)  Thus, Mother’s 

argument necessarily fails. 

 We note that Mother bases this argument almost entirely on a single sentence from 

the Fourth District’s opinion in Esperanza C., supra, 165 Cal.App.4th 1042.  In that case, 

in the course of discussing whether an agency’s refusal to request a waiver of a relative’s 

disqualifying criminal conviction under section 361.4, subdivision (d) was subject to 

judicial review, the court stated, “Placement with a suitable relative is presumptively in 

the child’s best interest.”  (Esperanza C., supra, 165 Cal.App.4th at p. 1060.)  On the 

very same page, however, the court referred to “the clear legislative preference for . . . 

relative placement[.]”  (Ibid., italics added.)  And elsewhere in the opinion, the court 

made clear its understanding that “[w]hen a child is removed from parental custody, the 

child’s relatives are given preferential consideration for placement, whenever possible.”  

(Id. at p. 1055, italics added.)  Thus, whatever the Esperanza C. court may have meant by 

its use of the word “presumptively,” it is apparent the court understood section 361.3, 

subdivision (a) to create only a preference for relative placement, not a presumption in 

favor of it.  In any event, we may not adopt Mother’s interpretation of Esperanza C. 

because doing so would contravene the California Supreme Court’s holding in Stephanie 

M.  (See Auto Equity Sales, Inc. v. Superior Court, supra, 57 Cal.2d at p. 455 [“The 

decisions of [the California Supreme Court] are binding upon and must be followed by all 

the state courts of California.”].) 
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 Numerous cases from the Courts of Appeal recognize this interpretation of 

section 361.3, subdivision (a).  (See, e.g., In re Antonio G. (2007) 159 Cal.App.4th 369, 

376 [“Preferential consideration ‘does not create an evidentiary presumption in favor of a 

relative, but merely places the relative at the head of the line when the court is 

determining which placement is in the child’s best interests.’  [Citation.]”]; In re Lauren 

R. (2007) 148 Cal.App.4th 841, 855 [“Section 361.3 does not create an evidentiary 

presumption that relative placement is in a child’s best interests.”]; Alicia B. v. Superior 

Court (2004) 116 Cal.App.4th 856, 863 [same]; see also Seiser & Kumli, Cal. Juvenile 

Courts (2012) Disposition Hearing, § 2.127[3], p. 2-365 [“The relative preference does 

not presume or require, however, that a child actually be placed with a relative.”].)  

Accordingly, we reject Mother’s position and conclude the juvenile court did not err in 

failing to employ the standard Mother urges us to adopt. 

IV. The Juvenile Court Did Not Base its Ruling on Impermissible Socioeconomic 
Comparisons. 

 Mother next argues that in making its placement determination, the juvenile court 

was precluded, as a matter of law, from comparing the upbringing offered by Sister with 

that offered by Caregivers.  She also makes the related argument that the court made an 

improper “better parent” determination in the guise of a best interest finding.  Mother 

claims the juvenile court relied on such impermissible comparisons, and thus its ruling 

must be reversed.  Mother frames these issues as legal in nature.  We disagree that these 

are issues of law, and we conclude that the juvenile court did not err.6 

                                              
6 Mother’s assertion that the issues are purely legal begs the question.  She claims the 
facts are undisputed, but does not state how she reaches this conclusion.  She may mean 
there is no dispute the juvenile court did, in fact, compare Sister’s household with 
Caregivers’.  This argument presumes—without reference to the record—the juvenile 
court applied the wrong standard.  But as a reviewing court, we are required to presume 
the opposite.  (See Ross v. Superior Court (1977) 19 Cal.3d 899, 913 [“ ‘in the absence of 
any contrary evidence, we are entitled to presume that the trial court . . . properly 
followed established law’ ”].)  Where the legal standard to be applied is clear, we 
presume the juvenile court applied the proper standard.  (In re Fred J. (1979) 89 
Cal.App.3d 168, 175.) 
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 In support of her first argument, Mother cites a portion of the juvenile court’s oral 

ruling in which the court stated, “I’m concerned that if the child is moved from her 

current placement that the placement that we put her in is someone who is well-equipped 

to deal with the potential fallout from a change in placement, when the child is so clearly 

attached to [Caregiver].”  The court also noted that Sister was only 19 years old, had two 

children of her own under the age of three, and was trying to finish her high school 

education and find a job.  In light of those facts, the juvenile court was “just concerned” 

that caring for Minor “might be too much to put on [Sister’s] plate at this time.”   

 Mother asserts that the juvenile court’s “choice of words demonstrates that the 

court’s determination involved, in substantial part, a comparison between the two 

households and the two potential upbringings available for [Minor].”  She further 

contends that given the disparity between Caregivers’ socioeconomic status and Sister’s, 

“it would have been almost impossible for the court not to succumb to the temptation . . . 

to compare the households and upbringings which each offered for [Minor].  All 

indications are that that difference was determinative in the court’s decision here.”  

 Initially, while Mother alludes to “indications” that an allegedly impermissible 

comparison between households was a decisive factor in the juvenile court’s decision, 

other than the portion of the oral ruling quoted above, Mother provides no citation to such 

“indications” in the record.  We may therefore deem her point forfeited.  (See Dominguez 

v. Financial Indemnity Co. (2010) 183 Cal.App.4th 388, 392, fn. 2.) 

 Even if Mother had not forfeited this argument, it has no merit.  The sole authority 

on which Mother relies is In re Kimberly F. (1997) 56 Cal.App.4th 519 (Kimberly F.).7  

That case involved a section 388 petition filed by a parent after the juvenile court had set 

                                              
7 Mother’s counsel also cites In re Jasmon O. (1994) 8 Cal.4th 398.  In so doing, counsel 
incorrectly attributes to “our Supreme Court” a number of quotations that are actually 
taken from Justice Baxter’s dissenting opinion in that case, rather than from the majority 
opinion.  Obviously, “dissenting opinions are not binding precedent.”  (People v. Lopez 
(2012) 55 Cal.4th 569, 585.)  Thus, we are troubled by counsel’s assertion that these 
quotations represent the opinion of the California Supreme Court.  “ ‘[A] dissenting 
opinion has no function except to express the private view of the dissenter.’  [Citation.]”  
(Glover v. Board of Retirement (1989) 214 Cal.App.3d 1327, 1337.) 



 

 11

a permanency planning hearing pursuant to section 366.26.  (Kimberly F., supra, 56 

Cal.App.4th at pp. 524-525.)  Addressing requests for modification orders under 

section 388, the court observed that “the statute requires a showing of a change of 

circumstances and that modification based on that change would be in the ‘best interests’ 

of the minor children.”  (Id. at p. 526, fn. omitted.)  The court opined that “best interests 

is a complex idea” (id. at p. 530), and it went on to identify a nonexhaustive list of factors 

juvenile courts should consider in determining a child’s best interests when presented 

with a modification petition under section 388.  (Id. at p. 532.)  In the course of its 

opinion, the Kimberly F. court criticized what it termed the “ ‘simple best interest test.’ ”  

(Id. at p. 529.)  That test “simply compare[s] the household and upbringing offered by the 

natural parent or parents with that of the caretakers.”  (Ibid.)  In the court’s view, the 

simple best interest test was incomplete because it ignored the child’s interest in 

preserving an existing family unit.  (Id. at pp. 529-530.) 

 As Minor points out in her brief, however, Kimberly F. is unlike the case before 

us, because here the factors the juvenile court was required to consider were in no way 

unclear.  Section 361.3 provides an extensive, although nonexclusive, list of factors the 

court must consider in determining whether placement with a relative is appropriate.  

(See § 361.3, subd. (a)(1)-(8).)  The first of these is “[t]he best interest of the child, 

including special physical, psychological, educational, medical, or emotional needs.”  

(§ 361.3, subd. (a)(1).)  The court must also consider the relative’s ability to provide “a 

safe, secure, and stable environment for the child” and “a home and the necessities of life 

for the child.”  (§ 361.3, subds. (a)(7)(A) & (C).)  In addition to these factors, our state 

Supreme Court has explained that “a primary consideration in determining the child’s 

best interests is the goal of assuring stability and continuity.  [Citation.]  ‘When custody 

continues over a significant period, the child’s need for continuity and stability assumes 

an increasingly important role.  That need will often dictate the conclusion that 

maintenance of the current arrangement would be in the best interests of that child.’  

[Citations.]”  (Stephanie M., supra, 7 Cal.4th at p. 317.) 
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 In this case, Mother points to nothing in the juvenile court’s ruling or elsewhere in 

the record demonstrating that the court based its determination on an allegedly 

impermissible comparison of the two households.8  She recites only evidence showing 

Caregivers possessed greater economic resources than Sister.  This does not establish that 

the disparity between the households was the basis for the court’s determination.  Mother 

simply assumes the juvenile court was unable to resist the temptation to compare the 

households and thus applied the wrong standard.  Absent some actual evidence the 

juvenile court did so, however, we will not presume error.  (Ross v. Superior Court, 

supra, 19 Cal.3d at p. 913.) 

 Review of the juvenile court’s oral ruling denying Sister’s request for relative 

placement demonstrates the court did not err.  In that ruling, the juvenile court referred 

specifically to its obligation “to look at what is the best interest of the child, including 

any special physical, psychological, or emotional needs.”  (See § 361.3, subd. (a)(1) 

[court must consider “best interest of the child, including special physical, psychological, 

educational, medical, or emotional needs”].)  It was concerned about Minor’s “host of 

mental and emotional health issues, including what looks like post-traumatic stress 

disorder and sexualized conduct[.]”  It noted that these problems had been ameliorated 

with Caregiver’s help and found that Minor “is stable and she’s in a good placement.”  

There is nothing in this reasoning to suggest the court was improperly “comparing” the 

two households. 

                                              
8 We also think Mother overstates the holding of Kimberly F.  That case did not hold, as 
Mother would have it, that the juvenile court may never compare the different households 
being considered for placement.  It concluded only that such a comparison is not 
“dispositive” of a child’s best interests under section 388.  (Kimberly F., supra, 56 
Cal.App.4th at p. 526; see id. at p. 529 [“whether a child is reared in a more 
mainstreamed or socioeconomically advantaged household is not dispositive under 
section 388”], italics added.)  Thus, even if, as Mother claims, “the court’s determination 
involved, in substantial part, a comparison between the two households and the two 
potential upbringings available for [Minor],” this would not automatically require 
reversal. 
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 The juvenile court also feared “the potential fallout from a change in placement,” 

and explained that if Minor were moved from her current placement, it wanted to ensure 

the new placement would be with “someone who is well-equipped to deal with the 

potential fallout from a change in placement, when the child is so clearly attached to 

[Caregiver].”  Mother seizes on the court’s use of the phrase “well-equipped.”  Taking 

the phrase entirely out of context, Mother insists this reveals some kind of improper 

socioeconomic discrimination on the court’s part.  Since this comment immediately 

followed the court’s discussion of Minor’s emotional and psychological state, however, it 

is apparent the juvenile court was apprehensive about the possible emotional trauma 

Minor might experience from a change in placement.  The court’s language indicates 

nothing more than the court’s entirely appropriate consideration of the importance of 

Minor’s bond with Caregiver and of the emotional problems Minor might experience if 

that bond were disrupted.9  (See Stephanie M., supra, 7 Cal.4th at p. 317.) 

 Equally unfounded is Mother’s related contention that the juvenile court made an 

improper “better parent” determination.  Mother asserts that “in relying upon a concern 

that if [Minor] were to be ‘moved from her current placement,’ there was a ‘potential’ for 

unspecified ‘fallout’ . . . and in finding that the sister was not ‘well-equipped’ to do so 

. . . , [the court] was essentially saying that the caretakers would ‘be better parents’ for 

the child than the adult sister who had not completed high school and needed to care for 

two other young children.”  But the juvenile court said no such thing, and whatever 

Mother’s views on what the court was “essentially saying,” what matters for our purposes 

are the reasons the court actually gave for its ruling.  “Trial court judgments which are on 

their face correct, are not overturned because a reviewing court suspects the trial [court] 

                                              
9 The juvenile court’s attention to this issue was unquestionably appropriate in this case.  
Here, Minor was placed with Caregivers the day after she was taken into protective 
custody.  By the time Sister filed her section 388 petition, Minor, who was then five years 
old, had been living with Caregivers for nine months.  Given the length of time Minor 
had been living with Caregivers, the juvenile court could properly consider the bond 
Minor had formed with Caregiver in making its determination.  (Stephanie M., supra, 7 
Cal.4th at p. 317.) 
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based [its] decision on an unexpressed and improper ground, in violation of [its] oath of 

office.”  (People v. Lindsey (1972) 27 Cal.App.3d 622, 637.)  As we explained in 

rejecting Mother’s contention that the court improperly compared the two households, the 

record in this case reflects nothing more than the juvenile court’s appropriate 

consideration of matters that could affect Minor’s well being. 

V. The Juvenile Court Did Not Base its Best Interests Determination on Speculation. 

 Mother’s final argument is that the juvenile court was precluded from basing its 

determination as to Minor’s best interest upon speculation as to what might happen in the 

future.  Mother contends the juvenile court’s concern about the potential detriment Minor 

could suffer from a change in placement meant the court “was relying upon conjecture 

and speculation,” and such speculation cannot support the court’s finding.  We disagree. 

 Before we address the merits of Mother’s argument, we note she does not 

expressly state what standard of review we should apply to the juvenile court’s decision, 

and it is difficult to discern from her briefs the standard upon which her argument is 

based.  On the one hand, her opening brief recites evidence she claims undermines the 

juvenile court’s decision, suggesting Mother believes we should review the placement 

determination for substantial evidence.  On the other hand, Mother claims the court’s 

decision was based on the application of improper legal criteria and thus did not 

constitute an exercise of informed discretion.  By inference, she appears to urge us to 

apply either a de novo or abuse of discretion standards of review.  We note that 

“counsel’s failure to acknowledge the proper standard of review might, in and of itself, be 

considered a concession of lack of merit.”  (James B. v. Superior Court (1995) 35 

Cal.App.4th 1014, 1021.)  As we shall explain, our standard of review is particularly 

limited in this case, because Sister bore the burden of proof on her section 388 petition 

requesting a change in Minor’s placement.  (Stephanie M., supra, 7 Cal.4th at p. 317.) 

 A juvenile court’s determination regarding relative placement is typically 

reviewed under the abuse of discretion standard.  (In re Robert L. (1993) 21 Cal.App.4th 

1057, 1067.)  “Such a determination . . . involves primarily factual matters and a 

judgment whether the ruling rests on a reasonable basis.  . . .  [E]valuating the factual 
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basis for an exercise of discretion is similar to analyzing the sufficiency of the evidence 

for the ruling.  [Citations.]  Broad deference must be shown to the trial judge.”  (Ibid.) 

 An even more rigorous standard applies, however, “where the trier of fact has 

expressly or implicitly concluded that the party with the burden of proof did not carry the 

burden and that party appeals[.]”10  (In re I.W. (2009) 180 Cal.App.4th 1517, 1528.)  

“Thus, where the issue on appeal turns on a failure of proof at trial, the question for a 

reviewing court becomes whether the evidence compels a finding in favor of the 

appellant as a matter of law.  [Citations.]  Specifically, the question becomes whether the 

appellant’s evidence was (1) ‘uncontradicted and unimpeached’ and (2) ‘of such a 

character and weight as to leave no room for a judicial determination that it was 

insufficient to support a finding.’  [Citation.]”  (Ibid.)  Because Sister bore the burden of 

proof on the petition below, Mother must demonstrate that the evidence compels a 

finding in her favor.  (Ibid.)  We conclude it does not.11 

 In a December 2010 report to the Agency, Minor’s therapist opined it would be 

detrimental to remove Minor from Caregiver’s residence because Minor had suffered 

many losses and traumas.  The therapist therefore recommended that Minor “remain in 

the [Caregiver’s] home until a decision is made on her permanent placement.”  The 

therapist repeated this recommendation in her March 2011 report to the Agency.  She 

also expressed the view that “[a]ny changes in placement should be considered with 

regard to the impact on [Minor’s] behavior and her well being.”  In both her March 2011 

report and in a June 2011 report, the therapist advised that “[t]ransitions should be 

gradual and planned to reduce chances of emotional and behavioral regression in 

[Minor].”  During the hearing on Sister’s section 388 petition, the therapist repeatedly 

noted that Minor had a strong and secure attachment to Caregiver.  She also explained 

                                              
10 As set out in our statement of facts, Sister has not appealed the denial of her petition.  
Mother’s burden of demonstrating error on appeal is nevertheless the same as Sister’s. 
11 In light of the record evidence we will discuss below, Mother’s argument would fail 
even under the somewhat more lenient substantial evidence or abuse of discretion 
standards. 
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that Minor’s behavioral symptoms, such as low frustration tolerance and tantrums, had 

improved because Caregiver had addressed those issues.  

 Minor’s CASA also opposed moving Minor from her placement with Caregivers.  

In a report filed June 16, 2011, the CASA wrote she was “concerned that if [Minor] is 

taken out of her current environment and put into one that provides less attention to her 

needs, the progress she is making will slowly decline.”  In a report filed August 1, 2011, 

the CASA stated she believed Minor should remain with her foster parents.  She noted 

that Minor had consistently expressed her wish to remain in the foster parents’ care, and 

the CASA opposed placement with Sister.  The CASA opined that “[a]sking an 18 year-

old with two young children of her own to also provide care for her five-year-old sister 

who has ongoing challenges seems overwhelming and not in [Minor’s] best interest.”  

 In addition to this evidence, Caregiver testified that Minor displayed more 

oppositional behaviors after visits with Sister.12  Caregiver said Minor’s behavior got 

worse after visits with Sister were increased.  Minor “would be hitting or defiant,” and 

Caregiver would have to hold her for hours.  Minor would not let Caregiver go.  After 

Minor came to understand that her placement might be changed, Caregiver testified 

Minor became more nervous and was unable to sleep in her bedroom.  Instead, Minor 

would get up in the middle of the night and would go to sleep on the floor in Caregivers’ 

bedroom.   

 Mother mentions none of this evidence in her brief.  (See James B. v. Superior 

Court, supra, 35 Cal.App.4th at p. 1021 [unfavorable evidence “cannot be simply ignored 

as if it does not exist”].)  Instead, she claims we must reverse the juvenile court’s decision 

because the court could not say with certainty that Minor’s behavioral problems would 

worsen if Minor’s placement were changed.  We decline to impose such an impossible 

standard on our juvenile courts.  A placement determination almost inevitably entails an 

exercise of predictive judgment, since the court can never be completely sure how future 

events will affect a child’s welfare.  (See Adoption of Michelle T. (1975) 44 Cal.App.3d 

                                              
12 In its ruling, the juvenile court specifically stated it found Caregiver “very credible . . . 
in her testimony here.”  
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699, 708 & fn. 9.)  This does not mean, however, that the court’s determination is based 

on unsupported speculation.  In light of the evidence, the juvenile court’s expressed 

concern that Minor would suffer emotional harm from a change in placement was hardly 

speculative.  (In re Brian R. (1991) 2 Cal.App.4th 904, 915 [juvenile court did not 

speculate where decision was supported by “expert opinion testimony, based on 

psychological testing and clinical evaluation”].)  We therefore reject Mother’s argument 

that the court’s best interests finding was based on impermissible speculation. 

DISPOSITION 

 The juvenile court’s order denying Sister’s section 388 petition is affirmed. 
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