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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT

DIVISION FOUR

	ROSS SHADE,
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v.

ADAM FREEDHAND,


Defendant and Respondent.
	      A134754

      (Napa County

      Super. Ct. No. 26-55811)





Pro per appellant Ross Shade sued respondent, orthopedist Adam Freedhand, for medical malpractice arising out of painful symptoms he allegedly experienced following a hip transplant performed by Freedhand.  After granting Shade leave to amend two times with specific instructions to comply with the California Rules of Court, the trial court sustained Freedhand’s demurrer to Shade’s second amended complaint (SAC) without further leave to amend.  The trial court determined that Shade’s SAC was barred by the applicable statute of limitations, as he filed suit more than one year after he experienced the symptoms.  We agree and affirm.

I.
Factual and Procedural
Background


Shade has a BS, an MBA, and a JD degree, is 85 years old, and is a veteran of the Korean War.  According to his SAC, Shade wanted shoulder surgery but was advised to wait until after he received hip replacement surgery.  On June 8, 2009, Freedhand performed hip replacement surgery on Shade.  Freedhand failed to inform Shade that the “DePuy Pinnacle” product used in the surgery was of “metal to plastic” construction, which was similar to a product or type of product subject to a recall.  Freedhand refused to perform necessary shoulder surgery, according to the SAC.


Shade filed suit on April 1, 2011.  In it, he alleged that he became aware of complications more than 21 months earlier.  Specifically, he alleged that “[w]ithin a few weeks” he experienced “substantial[]” swelling in his lower leg.  He also alleged that within weeks of his June 2009 surgery, he experienced many problems:  swelling, infection, sleeplessness, and limping.  Shade also sued Napa Valley Orthopaedic Medical Group, Inc. and Queen of the Valley Medical Center.  These defendants each filed general demurrers on the ground that the complaint was barred by the statute of limitations, and the trial court sustained those demurrers without leave to amend.
  Freedhand separately demurred, also on the ground that the complaint was barred by the statute of limitations.  The trial court sustained the demurrer, but granted Shade leave to amend.  However, the trial court provided specific instructions to Shade to clarify and comply with court rules, specifically, California Rules of Court, rule 2.112,
 requiring parties to separately state and number causes of action, and to identify the party or parties against whom they are directed.  Shade filed a first amended complaint (FAC) and, as best as we can discern, did not change the symptom allegations.  Freedhand filed a general demurrer on the ground that the FAC was barred by the statute of limitations.  The trial court sustained Freedhand’s demurrer with leave to amend, again with specific instructions to Shade and without leave to amend as to punitive damages.


Almost totally ignoring the trial court’s order, Shade filed his SAC, and again included punitive damage claims.  In the SAC Shade attempts to plead around the statute of limitations by alleging that “within a few days of discovering” his injury he filed his original complaint.  Freedhand again filed a general demurrer on the grounds that the SAC was barred by the statute of limitations, was uncertain, and failed to comply with the court’s prior order.  The court sustained Freedhand’s demurrer without leave to amend and again struck the punitive damages allegations, determining that no claims were stated as a matter of law.  The trial court thereafter entered judgment for Freedhand, and Shade timely appealed.

II.
Discussion 

1.
Appellate record and briefs fail to conform to California Rules of Court.


Shade’s submissions to this court suffer from many of the same deficiencies as his filings in the trial court, because he has disregarded several applicable rules of court. Appellant’s status as an in propria persona litigant does not excuse him from the duty to comply with the rules.  An appellant in propria persona is held to the same standard of conduct as that of an attorney on appeal.  (Rappleyea v. Campbell (1994) 8 Cal.4th 975, 984–985.)  For example, his five-volume appellant’s appendix is not in the proper form, making our review of the record difficult.  (Rules 8.124(d) [appendix must comply with requirements for clerk’s transcript]; 8.144(a)(1)(C) [contents must be arranged chronologically] and (b)(1) [requirements of indexes].)  Many passages of Shade’s briefs contain no citation to the record (cf. rule 8.204(a)(1)(C)), again complicating our task on review.  In general, Shade states only vague objections to the trial court’s ruling without directing this court to the portion of the record which supports his contention, and his arguments are therefore arguably waived.  (Guthrey v. State of California (1998) 63 Cal.App.4th 1108, 1115.)  Even were they not waived, they lack merit.

2.
The legal standards on a demurrer.


Shade argues that the trial court erred in determining that the SAC is barred by the statute of limitations and contends that he had viable causes of action.  Our review of the sufficiency of a complaint against a general demurrer, which is de novo, is guided by long-settled rules.  We apply a de novo standard of review to an order sustaining a demurrer without leave to amend, “ ‘i.e., we exercise our independent judgment about whether the complaint states a cause of action as a matter of law.’  [Citation.]”  (Santa Teresa Citizen Action Group v. State Energy Resources Conservation & Development Com. (2003) 105 Cal.App.4th 1441, 1445.)  “ ‘ “We treat the demurrer as admitting all material facts properly pleaded, but not contentions, deductions or conclusions of fact or law.  [Citation.]  We also consider matters which may be judicially noticed.”  [Citation.]’ ”  (Zelig v. County of Los Angeles (2002) 27 Cal.4th 1112, 1126.)  “We affirm if any ground offered in support of the demurrer was well taken but find error if the plaintiff has stated a cause of action under any possible legal theory.  [Citations.]  We are not bound by the trial court’s stated reasons, if any, supporting its ruling; we review the ruling, not its rationale.  [Citation.]”  (Mendoza v. Town of Ross (2005) 128 Cal.App.4th 625, 631.)  Here, the gravamen of the SAC is medical malpractice, and the legal issue presented is whether the claim is subject to a one-year or a three-year statute of limitations.

3.
The action is barred by the statute of limitations.


Code of Civil Procedure section 340.5, in pertinent part, clearly sets forth the applicable one-year statute of limitations:  “In an action for injury or death against a health care provider based upon such person’s alleged professional negligence, the time for the commencement of action shall be three years after the date of injury or one year after the plaintiff discovers, or through the use of reasonable diligence should have discovered, the injury, whichever occurs first.  In no event shall the time for commencement of legal action exceed three years unless tolled for any of the following:  (1) upon proof of fraud, (2) intentional concealment, or (3) the presence of a foreign body, which has no therapeutic or diagnostic purpose or effect, in the person of the injured person . . . .”  (Italics added.)


Shade alleges in the SAC that he only discovered his injury a few days before he filed the original complaint, but the allegations of the original complaint and the FAC undermine that.  “ ‘Generally, after an amended pleading has been filed, courts will disregard the original pleadings.  [¶] However, an exception to this rule is found in Lee v. Hensley [(1951) 103 Cal.App.2d 697, 708-709 . . .], where an amended complaint attempts to avoid defects set forth in a prior complaint by ignoring them.  The court may examine the prior complaint to ascertain whether the amended complaint is merely a sham.’  [Citation.]  The rationale for this rule is obvious.  ‘A pleader may not attempt to breathe life into a complaint by omitting relevant facts which made his previous complaint defective.’  [Citation.]  Moreover, any inconsistencies with prior pleadings must be explained; if the pleader fails to do so, the court may disregard the inconsistent allegations.  [Citation.]”  (Vallejo Development Co. v. Beck Development Co. (1994) 24 Cal.App.4th 929, 946.)  Thus, the court correctly ignored the sham allegations in the SAC which attempted to plead around the statute of limitations.


Shade also argues that because he alleged that Freedhand’s conduct and concealment were fraudulent, the three-year tolling provision for fraud applies instead of the one-year limitations period.  However, the one-year limitations provision of Code of Civil Procedure section 340.5 applies to actual discovery.  As the symptom allegations in the original complaint confirm, he actually “discover[ed]” (ibid.) the facts related to the alleged malpractice more than a year—21 months, to be exact—before he filed suit.  Because the allegations of Shade’s various complaints establish that he discovered his symptoms more than one year before filing suit, the trial court correctly concluded that the SAC was barred by the statute of limitations.

III.
Disposition

The judgment is affirmed.  Freedhand is to recover his costs on appeal.








_________________________








Baskin, J.*

We concur:

_________________________

Ruvolo, P. J.

_________________________

Rivera, J.

*  Judge of the Contra Costa Superior Court assigned by the Chief Justice pursuant to article VI, section 6 of the California Constitution.
�  Shade raised many issues in his appellate briefs and at oral argument, some of which were raised below and were relevant to the issues properly before us, and many of which were not.  We confine our summary of the facts as well as our analysis to the arguments raised in the trial court and that are arguably relevant to a determination of whether the trial court erred.


� Shade filed a petition for a writ of mandate in this court challenging the dismissal of Napa Valley Orthopaedic Medical Group, Inc., which this court denied on August 4, 2011.  (Shade v. Superior Court (A132783) [nonpub. order].)  Shade also appealed (Shade v. Napa Valley Orthopaedic Group, Inc. (A132922)), and this court dismissed that appeal on November 16, 2011, for failure to pay the filing fee (Cal. Rules of Court, rule 8.100(c)).


� All rule references are to the California Rules of Court.


� Shade also filed a petition for writ of mandate, which this court denied on January 26, 2012.  (Shade v. Superior Court (No. A134334) [nonpub. order].)  Shade thereafter filed yet another complaint against Freedhand in connection with the same hip replacement surgery.  (Shade v. Freedhand (Super. Ct. Napa County, 2012, No. 26-58529).)  Shade’s appeal of the order entered after the sustaining of a demurrer in that case is the subject of a separate, pending appeal (No. A136605).  He also attempted to file a third amended complaint during the course of the demurrer proceedings to the SAC without leave of court, which was not permitted by the trial court.
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