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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT

DIVISION ONE

	STATE WATER RESOURCES CONTROL BOARD,


Petitioner,

v.

THE SUPERIOR COURT OF MENDOCINO COUNTY,


Respondent;

MILLVIEW COUNTY WATER DISTRICT et al.,


Real Parties in Interest.
	      A135114

      (Mendocino County

      Super. Ct. No. SC UK CVPT 1259715)




By the Court:


Petitioner, the State Water Resources Control Board (State Water Board), is one of several parties in an administrative mandamus proceeding in respondent superior court (Code Civ. Proc.,
 § 1094.5) brought by Millview County Water District (Millview) and individuals Thomas P. Hill and Steven L. Gomes.  The case concerns the State Water Board’s cease and desist order preventing Millview from diverting more water than it is lawfully allowed to divert.   By this timely petition for writ of mandate (§ 400), the State Water Board contends the superior court erred in denying its motion to transfer venue to a neutral county or refer the case to the Judicial Council for assignment of an out-of-county judge (§ 394, subd. (a), hereafter section 394(a)).  We agree.  Having previously stayed all proceedings in the superior court, we will order issuance of a peremptory writ.


Millview properly filed its section 1094.5 petition for administrative mandamus in Mendocino County.  (§ 393, subd. (b).)  But the State Water Board, as a state agency residing in Sacramento (Regents of University of California v. Superior Court (1970) 3 Cal.3d 529, 537), was entitled to have venue changed to a neutral county or to have an out-of-county judge assigned, pursuant to section 394(a), as interpreted by us in McCarthy v. Superior Court (1987) 191 Cal.App.3d 1023 (McCarthy).  McCarthy held section 394(a) “in essence provides that, whenever a county sues a resident of another county, the action must either be removed to a neutral forum, or request made to the Chairman of the Judicial Council for assignment to the plaintiff county of a disinterested judge.  [Citation.] [¶] Our state Supreme Court has repeatedly expressed the central purpose of Code of Civil Procedure section 394 to be ‘to guard against local prejudices’ [citation], and has directed lower courts to construe the statute liberally to that end.  [Citation.]  And here, of course, the opportunity to obviate the mere appearance of possible local prejudice may be accomplished by the pro tempore assignment of a neutral county judge as contemplated by the statute.”  (McCarthy, at p. 1033.)


The superior court was required to follow our decision in McCarthy.  (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450.)  We notified the parties we might choose to act by issuing a peremptory writ in the first instance.  (Palma v. U.S. Industrial Fasteners, Inc. (1984) 36 Cal.3d 171, 177–180.)  The State Water Board’s right to relief is clear, and no useful purpose would be served in this case by issuance of an alternative writ and oral argument.


Therefore, let a peremptory writ of mandate issue commanding respondent Mendocino County Superior Court to set aside its order filed April 6, 2012 denying the motion to change venue, and to enter an order granting the motion of the State Water Board to change venue to a neutral county or, alternatively to request assignment of a disinterested judge as required by section 394, subdivision (b).  


The stay previously imposed shall remain in effect until the remittitur issues.


The parties shall bear their own costs.


This opinion is final as to this court immediately.

� Before Marchiano, P.J., Margulies, J., and Dondero, J.


� All statutory references are to the Code of Civil Procedure unless otherwise indicated.


� Further, as in McCarthy, Government Code section 955.3 is inapplicable in this proceeding.  As we explained “[o]n closer analysis, however, the sweeping language of Government Code section 955.3 is found to have been greatly constricted by decisional law, limited, in fact, to the subject matter of the same division, which refers merely to money or damage claims against public entities.  Thus, where an action was brought against the California New Motor Vehicles Board to prohibit further action suspending or revoking a temporary sales permit, our high court held that the provisions of Code of Civil Procedure section 393, subdivision (1)(b) prevailed, and that Government Code section 955 was inapplicable because the matter at issue was not one involving ‘. . . claims for money or damages for which the filing of a claim is a statutory prerequisite or actions on claims for money or damages . . . specifically exempted from the filing requirement.’ ”  (McCarthy, supra, 191 Cal.App.3d at p. 1033.)


� Apparently, after our stay issued, the clerk of the Mendocino County Superior Court filed a cross-complaint presented by the Sonoma County Water Agency.  As the case is presently stayed, the State Water Board may move to strike that filing, if appropriate, after the superior court complies with our peremptory writ.
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