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Defendant Claude Lee Mitchell appeals his conviction for first degree murder in violation of Penal Code section 187.  Defendant contends on appeal that the trial court improperly excluded evidence of his childhood abuse that was necessary to demonstrate imperfect self-defense.  Defendant was not precluded from presenting his defense at trial and the additional evidence was not relevant without expert testimony linking his childhood experiences to his state of mind at the time of the murder.  Defendant further contends that the prosecution committed misconduct by misstating the law on provocation and impermissibly shifting the burden of proof during closing argument.  Defendant failed to object at trial, the jury was properly instructed, and we find no prejudice.  We affirm the judgment.  
FACTUAL AND PROCEDURAL BACKGROUND

In April 2010, defendant and his girlfriend, April McGlothin, were living with April’s mother Letris Ross (Letris) and her husband Carlton Ross (Ross).  Defendant and McGlothin had an eighteen-month-old son and McGlothin was nine months pregnant.    

Letris testified Ross was upset with defendant and McGlothin because they had not provided their share of the rent money.  Ross was complaining about the rent in an angry, loud voice for more than an hour causing Letris and McGlothin to cry.  The sight of the women crying caused defendant to begin arguing with Ross, but the argument with defendant lasted only a few minutes.  Ross asked defendant and McGlothin to leave the apartment.  Defendant said that he was not going to leave and he had “30 days.”  Ross approached defendant as if to forcibly remove him from the apartment, but Letris instructed him not to touch defendant and he did not.  Letris told McGlothin and Ross to go.  As defendant and McGlothin left, Ross followed them outside and the men yelled obscenities at each other.  Letris testified that she was inside the apartment and heard a gunshot and Ross said “Oh, shit.”  She saw Ross stumbling up the stairs holding onto his abdomen.  She ran to grab a towel and call 9-1-1.  She testified that as she was dialing, she saw defendant at the bottom of stairwell with the gun pointed at Ross.  She saw defendant shoot Ross.  She told police that defendant called Ross a “bitch ass motherfucker” and she heard “pow, pow, pow.”  There was some dispute about whether Letris got the towel and called 9-1-1 between the first shot and the later shots or after all the gunshots.  Letris said that she heard a total of four or five shots.  She testified that defendant was approximately seven to eight feet from Ross.   

McGlothin testified about the argument in the apartment and that she and her mother were crying.  She said she wanted defendant to leave the apartment and told him “Let’s just go.”  She testified that as she and defendant walked down the stairs, defendant yelled “fuck you” to Ross who was on the top of the landing.  Ross then yelled in response and started to come down the stairs.  She initially walked down the stairs and defendant and Ross were behind her arguing but she then got between them and tried to push defendant down the stairs away from Ross.  McGlothin began walking away, toward her sister’s apartment, when she heard a popping noise.  At trial, she testified that she turned and saw Ross grab his stomach, although she had earlier told an interviewing officer that she had not turned around when she heard the gunshot.  She saw blood and passed out.  When she awoke, she ran toward her sister’s apartment.  Later, she came back toward the Ross apartment because her infant son was still there.  She saw her mother with Ross, who was not moving, and saw that defendant had taken her car.  

Brandon Abon, who was twelve years old at the time of the shooting, was playing basketball near the apartment carport.  He testified that he saw defendant and Ross arguing on the stairs.  He saw defendant start to walk away and then pull a gun from his waistband, point it at Ross, and start to shoot.  Abon said the two men were about six feet apart.  He heard shots and saw Ross fall by the staircase.    


Caleb Quezada, who was 11 years old at the time of shooting, was playing basketball with Abon.  He heard people yelling: one person said “I’ll be back” and the other said “No, you won’t.”  He saw an older black man, a younger black man and a black woman.  He saw defendant reach for his gun and point it at Ross.  The two men were five or six feet apart.  He heard five or six shots.  

 Defendant testified that he and Ross argued in the apartment and that Ross hit him when they were leaving the apartment.  He stated that Ross followed him down the stairs and grabbed him by his hood and was yelling that he would kill him.  Defendant testified that he reached for his gun, closed his eyes and squeezed the trigger.  He stated that he was afraid, Ross was pursuing him, and he could not get away.  He testified that when Ross grabbed his collar, he tried to push away.  He told police they were “nose to nose” but then on cross-examination said that they could not have been nose to nose because Ross was “quite taller than me.”
  He testified that Ross was still holding him when he pulled the gun out.  He stated that he fell on his back at the bottom of the stairs.  Defendant had told police that when he shot Ross, Ross fell on top of him and he had to push Ross off his body, leaving blood on his clothes.  On cross-examination, he testified that this statement was a “mistake.”  He told police that Ross was facing him during the shooting, and could not explain how he shot Ross in the back.  Defendant testified that he used his gun because the “fear was building” and he felt he could not get away.  


A crime scene investigator from the Concord Police Department, Nicole Mendenhall, took the photographs of the crime scene.  She described the victim, Ross, as lying on his back with his head on the eighth stair and his body on the stairs below.  She examined the shell casings to determine the location of the suspect in relation to the victim and the trajectory of the bullets.   


The forensic pathologist, Ikechi Ogan, testified that there was “no evidence of close-range firing” on the skin around the wound to Ross’s abdomen.  There was no gunpowder or soot.  Ogan testified that the gunshot wound to the abdomen could have been “survivable.”  For the second gunshot wound to the torso and the three gunshot wounds to the victim’s head, there was similarly “no evidence of close-range firing.”  Ogan testified that at the time of the injury, Ross’s head was very close to the wall based upon the high velocity blood spatter.  The victim was “at a higher level than the assailant at the time the bullets were fired.”  
  
Deputy Sheriff Criminalist Donald Finley testified that he examined Ross’s tee shirt after the homicide for gunshot residue.  Based upon his examination of the gunshot hole in the front of Ross’s tee shirt, he estimated the gun was fired from a distance of greater than six feet away from Ross.  Based on the gunshot and particulates on the gunshot hole in the back of the shirt, he estimated that Ross was shot from several feet away.  He defined several feet as anywhere from two and one-half feet to six feet away.  Finley testified that based upon the blood spatter, Ross’s head was near the position where his body was found, lying on his back on the stairs.  He testified that Ross could not have been standing up at the time he was shot in the head.  
Hearings Regarding Defendant’s Childhood Abuse


The court held a hearing after opening statements regarding defense counsel’s attempt to address her client’s background and childhood.  During opening statements, counsel attempted to discuss defendant’s childhood and the prosecutor objected.  Defense counsel argued it was relevant to her client’s state of mind at the time of the shooting.  Defense counsel asserted that defendant could present an imperfect self-defense theory based upon his past experiences.  The court inquired what those specific experiences were and defense counsel stated that she did not “have exact details” but she only wanted to introduce the idea in the opening statement.  The prosecution argued that evidence of defendant’s childhood was calculated to influence “the passions and prejudices and sympathies of the jury.”  Without expert testimony, counsel would be asking the jury to speculate about how these childhood experiences played a role in his unreasonable belief he needed to act in self-defense.  


The court recounted what occurred in the meeting in chambers to address the issue.  The court stated that defense counsel had mentioned that at the age of three years old, defendant was taken from his mother and put into foster care.  The court inquired what the relevance of defendant’s “bad childhood” would be to his defense.  Defense counsel explained that it went to the issue of imperfect self-defense.  The court inquired if defense counsel would be presenting an expert and counsel stated she would not.  The court stated:  “I didn’t find it to be relevant.  There was no particular theory that these things psychologically, you know, with studies done and so forth, would have affected his behavior, and without that expert testimony to link it up, I thought it was a plea towards sympathy to the defendant because of a bad upbringing as opposed to why he acted the way he did on this occasion.”    

Defense counsel raised the issue again prior to defendant’s testimony at trial and the court held a hearing.  Defense counsel asserted that defendant planned to testify about his childhood abuse as it related to the issue of imperfect self-defense.  Defendant was in foster homes from ages three through fifteen years old where he was severely beaten.  Defendant argued that this made him perceive Ross’s actions as a threat.  The prosecution argued that without expert testimony, it was conjecture and irrelevant and would appeal to the passions and prejudices of the jury.  The prosecution also asserted that it would open the door to the introduction of defendant’s past violent behavior.  


The court set forth the legal standard for imperfect self-defense and found that defendant’s beatings as a child in foster care were not connected to any of the elements of imperfect self-defense, “especially without the testimony of an expert.”  “[W]ithout somebody to give us some professional connection as opposed to just defendant getting up and getting in his character of a bad childhood is just too thin and too vague . . . .  [W]ithout a doctor to say because of these beatings he has suffered this particular trauma, that trauma is diagnosed as such, and this diagnosis leads people to act . . . [or] perceive things much differently” the evidence is not admissible.  The court found that defendant had made an insufficient showing to introduce the evidence.  
Closing Argument


In closing argument, the prosecution discussed the elements of self-defense.  She presented a hypothetical where she described a person breaking into “your house” and pointing a gun at you and telling you that he will kill you.  The prosecutor stated that if you shoot first, you have acted in lawful self-defense.  “[T]his is applying our community standard.  Anybody in that situation would have reasonably believed that they were in imminent danger of being killed or suffering great bodily injury if they did not respond right at that moment with lethal force.”  

The prosecutor explained heat of passion:  “Heat of passion reduces murder to the lesser crime of manslaughter if the evidence shows that there was a sudden quarrel or heat of passion.  It does that by wiping out that element of malice that we talked about.  It has to completely wipe that out.”  The prosecutor asserted that the evidence must show that the killer’s judgment gave way to passion “so that he was acting from the passion rather than from judgment.  Not emotion.  Emotion isn’t the same thing because I would submit to you that 99 percent of murders happened due to emotion, anger, jealousy . . . .”  The evidence must show that the killer is no longer capable of exercising judgment and that his emotional response “short-circuited the reasoning part of his brain.”  

“Murder only gets reduced to manslaughter in situations where we, as a community, say this particular killing occurred in such an overwhelming situation that we could understand why any one of us might have acted the same way.”  


In discussing imperfect self-defense the prosecutor stated it does not apply here “because under all the evidence of this case there is no way for us to believe that the defendant actually believed himself that he needed to use deadly force here.”  For imperfect self-defense a defendant must “actually but unreasonably believe[] he was in imminent danger of being killed” and that he must use lethal force.  The prosecutor argued that defendant was not in imminent danger.  Ross was unarmed and several feet away from defendant.  There is no evidence that after the first shot, defendant needed to advance on Ross and fire additional shots.   

In her closing argument, defense counsel explained “imperfect self-defense is not reasonable.  It’s not a community standard, as [the prosecutor] talked about in other instances.  It’s whether he believed it, and you can think that that was totally wrong on his part.”  She explained heat of passion as “any violent or intense emotion that causes a person to act without due deliberation and reflection.”  Heat of passion does not require anger, rage or any specific emotion.   


The court instructed the jury on the elements of both self-defense and imperfect self-defense.  The court explained that provocation can reduce first degree murder to second degree murder or murder to manslaughter.  A killing that would otherwise be murder is reduced to manslaughter if it was because of a sudden quarrel or in the heat of passion.  “Heat of passion does not require anger, rage, or any specific emotion.  It can be any violent or intense emotion that causes a person to act without due deliberation and reflection”  

Defendant was convicted of first degree murder and the jury found true an enhancement for gun use.  Defendant was sentenced to an indeterminate term of 50 years to life.  
DISCUSSION
I.
Imperfect Self-Defense

Defendant contends that by excluding testimony about his childhood abuse, the trial court improperly precluded him from presenting the evidence necessary to demonstrate imperfect self-defense.  Defendant’s argument fails for two reasons.  First, he was not precluded from presenting his defense at trial and did, in fact, testify to facts supporting imperfect self-defense.  Second, it was defendant’s failure to present expert testimony linking his childhood experiences to his state of mind at the time of the crime that necessitated the court’s ruling precluding the evidence. 

Standard of Review


A trial court’s decision to exclude evidence is reviewable for abuse of discretion.  (People v. Vieira (2005) 35 Cal.4th 264, 292.)

The “ ‘[a]pplication of the ordinary rules of evidence . . . does not impermissibly infringe on a defendant’s right to present a defense.’ ”  (People v. Fudge (1994) 7 Cal.4th 1075, 1102–1103.)  “A defendant’s rights to due process and to present a defense do not include a right to present to the jury a speculative, factually unfounded inference.”  (People v. Mincey (1992) 2 Cal.4th 408, 442.) “Evidence Code section 352 must yield to a defendant’s due process right to a fair trial and to the right to present all relevant evidence of significant probative value to his or her defense.”  (People v. Cunningham (2001) 25 Cal.4th 926, 998–999 citing People v. Babbitt (1988) 45 Cal.3d 660, 684.)


Analysis


“Two factors may preclude the formation of malice and reduce murder to voluntary manslaughter: heat of passion and unreasonable self-defense.” (People v. Elmore (2014) 59 Cal.4th 121, 133.)  “ ‘[O]ne who holds an honest but unreasonable belief in the necessity to defend against imminent peril to life or great bodily injury does not harbor malice and commits no greater offense than manslaughter.’ ”  (Id. at p. 134, quoting People v. Flannel (1979) 25 Cal.3d 668, 672.)  Unreasonable self-defense is based on a defendant’s assertion that he lacked malice and acted on the belief that he needed to defend himself.  (Id. at p. 136.)  A defendant must unreasonably believe that “deadly force is necessary in self-defense.”  (People v. Manriquez (2005) 37 Cal.4th 547, 583.)

Defendant’s testimony at trial sought to establish imperfect self-defense and this is what his counsel argued to the jury.  Defendant testified that after the argument in the apartment, Ross followed him down the stairs and grabbed him by his hood and was yelling that he would kill him.  He stated that he was afraid, Ross was pursuing him, and he felt he could not get away.  Defendant stated that he used his gun because the “fear was building” and he felt he could not escape.  


In closing argument, defense counsel discussed self-defense, imperfect self-defense and heat of passion.  She argued if defendant “believed that he was in danger and that he needed to shoot, to use a gun, even though you think that’s ridiculous, that still makes it a voluntary manslaughter.”  She told the jury to focus on what was going on in defendant’s mind and why he thought he needed to use force.  She highlighted that Ross went toward defendant in the apartment and Letris told him not to touch him.  Defense counsel argued that Ross was acting in a menacing, aggressive manner.  She argued that Ross was a large man, six foot, two inches and 233 pounds and he was coming down the stairs at defendant.  The incident “happened very fast.  It was a fight.  It was an argument.  It was a man who was on a rampage, who was yelling and screaming and chasing [defendant] down the stairs, causing women to cry, a child to cry.  This was not calm.  This was something highly emotional.”    

Defendant argues on appeal that because of his experiences being abused as a child, he had a greater sense of fear and a need to protect himself.  “It would make him believe, sooner than most people, in the need to defend and use deadly force.”  


Defendant argues that the effects of childhood abuse on a person’s behavior as an adult is within the jury’s common experience and does not require expert testimony citing People v. McDowell (2012) 54 Cal.4th 395.  In McDowell, the trial court excluded the defense expert’s testimony about how defendant’s childhood could have affected his adult behavior.  McDowell grew up in a violent household where his father beat him, his siblings, and his mother.  (Id. at p. 408.)  The court held there was no abuse of discretion in excluding the testimony because “the jury did not need the opinion expressed by [the expert] in her proposed testimony to assist it in ascertaining whether defendant’s childhood could have affected his behavior as an adult.”  (Id. at p. 423.)  The expert’s testimony would not address the ultimate issue of defendant’s mental state at the time of the commission of the offense, but only how the abuse affected the development of McDowell’s character.  (Id. at p. 424.)  The expert was not a mental health professional and could not render an opinion on defendant’s mental state, but rather she would state that a bad childhood can affect a person as an adult.  (Id. at p. 425.)  The Supreme Court concluded that because the expert’s testimony was that “defendant’s childhood could have affected defendant’s behavior as a an adult, not how defendant’s specific childhood experiences influenced the crimes he committed as a adult,” the opinion was neither complex nor technical and addressed a matter readily understood by the jury.  (Id. at p. 427; People v. Czahara (1988) 203 Cal.App.3d 1468, 1478 [affirming trial court’s exclusion of expert testimony about whether provocation was sufficient to cause a reasonable person to respond violently: “the adequacy of provocation is not a subject sufficiently beyond common experience that the opinion of an expert would assist the trier of fact”].)


In the present case, the type of testimony the trial court was seeking was precisely the kind not present in McDowell: how defendant’s specific childhood experiences influenced the commission of the crime.  The jury could readily understand that defendant’s abusive childhood impacted his behavior as an adult, but expert testimony was necessary to explain how his childhood experiences impacted his mental state at the time of the offense and why this supported a theory of imperfect self-defense.  Expert testimony was needed on the issue of defendant’s mental state at the time of the shooting to make the childhood abuse testimony relevant at trial.

People v. Wright provides an example of the way expert testimony should be used to bolster a claim of imperfect self-defense.  (People v. Wright (2005) 35 Cal.4th 964.)  The defense called a psychiatrist to testify concerning defendant’s mental state that at the time he shot the victim he was suffering from an “amphetamine induced psychotic disorder, with delusions.”  (Id. at p. 970.)  The expert opined “in support of defendant’s claim of imperfect self-defense, that a person suffering from defendant’s symptoms would have a heightened sensitivity to threat, especially when crowded by other people.”  (Ibid.)  This is precisely the testimony that is missing from the present case.  Defendant failed to present an expert who could testify about defendant’s mental state at the time of the shooting based upon his history of childhood abuse.  (See People v. Smith (2005) 35 Cal.4th 334, 363 [expert testimony was proper because the experiences of child victims of violent sexual assault are sufficiently beyond common experience:  “Only a fraction of the general population, and presumably none of the jurors, has been personally victimized.  Of course a juror can try to imagine what it would be like for a child to experience such an assault, but this kind of imagining does not substitute for expert testimony”].)

This case is more analogous to People v. Thornton.  In Thornton defendant sought to introduce evidence that his stepfather beat his mother.  (People v. Thornton (2007) 41 Cal.4th 391.)  The court allowed evidence of three instances where defendant was present but would not allow instances when defendant did not witness the abuse.  (Id. at pp. 447–448.)  Defense counsel argued that, in her opinion, spousal abuse affects children whether or not they witness it.  The Supreme Court upheld the exclusion of the evidence on relevance grounds because defendant presented no authority to support his position.  Defense counsel simply provided her opinion that living in a household in which abuse occurred affected defendant even if he did not observe it, and even if he was not in the house at the time.  (Id. at p. 448.)  “Counsel made no offer of proof, did not attempt to lay any factual foundation for the view she expressed, and was not speaking on a subject on which judicial notice could be taken.  This was insufficient to establish the relevance of the evidence.”  The court held that “[t]he trial court was not required to accept counsel’s mere speculation about the psychological consequences of spousal violence in ruling on the proffered evidence’s relevance.”  (Ibid.)

Similarly, the trial court here was not required to accept defense counsel’s argument about the psychological consequences of defendant’s childhood abuse.  Counsel made no offer of proof and provided no basis for the court to conclude that the evidence was relevant.   (See People v. Romero (1999) 69 Cal.App.4th 846, 856 [“Further, no sociological expert could have provided this missing mental state of defendant’s actual subjective state of mind at the time he stabbed [the victim] . . . .  Absent evidence that defendant was in fear of imminent death or great bodily injury, the jury had no evidentiary basis from which to conclude that defendant subjectively had an actual but unreasonable fear which negated malice aforethought”].) 

Harmless Error


“Although the complete exclusion of evidence intended to establish an accused’s defense may impair his or her right to due process of law, the exclusion of defense evidence on a minor or subsidiary point does not interfere with that constitutional right.”  (People v. Cunningham, supra, 25 Cal.4th at p. 999 citing People v. Fudge, supra, 7 Cal.4th at p. 1103.)  A ruling, if erroneous is “an error of law merely,” which is governed by the standard of review announced in People v. Watson (1956) 46 Cal.2d 818, 836.  (Ibid.)  “Under Watson, reversal is required if it is reasonably probable the result would have been more favorable to the defendant had the error not occurred.”  (People v. Guiton (1993) 4 Cal.4th 1116, 1130.)

In this case, the trial court did not prevent defendant from presenting his defense, it only rejected some evidence supporting that defense.  Defendant testified about Ross’s anger and threatening manner and his own fear.  He told the jury repeatedly that he felt he could not get away from Ross.  

Defendant’s claim of self-defense was, however, contrary to the other evidence at trial.  The story he presented to the jury conflicted with his prior statements to the police, with the testimony of the other witnesses, and the physical evidence.  Defendant testified that Ross followed him down the stairs and grabbed him by his hood while yelling that he would kill him.  He told police that he and Ross were “nose to nose” but then on cross-examination said that they could not have been nose to nose because Ross was “quite taller than me.”  He testified that Ross was still holding him when he pulled the gun out.  He stated that he fell on his back at the bottom of the stairs.  Defendant had told police that when he shot Ross, Ross fell on top of him and he had to push Ross off his body, leaving blood on his clothes.  On cross-examination, he testified that this statement was a “mistake.”  He told police that Ross was facing him during the shooting, and could not explain how he shot Ross in the back.  


Letris Ross, Brandon Abon, and Caleb Quezada all testified that defendant and Ross were at least five feet apart when the shots were fired.  Further, the forensic evidence contradicted defendant’s story.  The forensic pathologist, Ikechi Ogan, testified that there was “no evidence of close-range firing” for any of the five bullet wounds.  Deputy Sheriff Criminalist Donald Finley reached a similar conclusion based on his analysis of Ross’s clothing and concluded that Ross was shot from several feet away.  Both Ogan and Finley testified that based upon the blood spatter, Ross’s head was very close to the wall in the position on the stairs where his body was found.  Ross could not have been standing up at the time he was shot in the head.  The evidence established defendant was several feet away from Ross, who was on the stairs, when the shots were fired.  This combined with the fact that Ross was shot in the back made defendant’s self-defense theory implausible.

Defendant cites to the probation report which concludes that he was suffering “the trauma of an abusive childhood” and that this abuse could have impacted his emotional health and development, caused anger management problems and prevented him from being in full control of his emotions.  The probation officer’s conclusions are similar to defense counsel’s argument, but this does not make the evidence relevant and admissible without expert testimony to explain defendant’s subjective emotional state at the time of the crime.  


Defendant has failed to demonstrate that additional testimony about Ross’s childhood experiences (without an expert to link the testimony to Ross’s state of mind) was relevant to his defense.  (See People v. Cunningham, supra, 25 Cal.4th at p. 999 [finding error harmless where defense counsel was precluded from introducing some topics relevant to his defense at trial but “defendant’s offer of proof simply did not indicate that relevant evidence of significant probative value would be forthcoming”].)


It is not reasonably probable that defendant would have obtained a more favorable verdict if he had presented additional testimony about his childhood abuse.  

II.
Prosecutor’s Statements at Trial

Defendant argues that the prosecutor committed misconduct by misrepresenting the law of provocation during closing argument.  He asserts that she improperly defined provocation and shifted the burden of proof to the defendant.

Even assuming that the prosecutor’s statements were improper, reversal is not required under the facts of this case.  First, defendant has forfeited his claim by failing to object at the time.  Second, the jury was properly instructed by the court after closing arguments.  Third, while defendant asserts that his counsel was ineffective for failing to object, he cannot demonstrate prejudice.  


Standard of Review

Defendant did not object to the prosecutor’s allegedly improper statements at the time.  “In order to preserve an appellate claim of prosecutorial misconduct, a defendant must make a timely objection at trial and request an admonition; otherwise, a claim is reviewable only if an admonition would not have cured the harm caused by the misconduct.”  (People v. Wilson, supra, 36 Cal.4th at p. 337 citing People v. Farnam (2002) 28 Cal.4th 107, 167.)  Absent evidence that an admonition would not have cured the perceived harm, defendant forfeits his claim of prosecutor misconduct.  (People v. Wilson, supra, at p. 337.)  When a claim of misconduct is based on the prosecutor’s comments before the jury, “ ‘ “the question is whether there is a reasonable likelihood that the jury construed or applied any of the complained-of remarks in an objectionable fashion.’ ’ ”  (People v. Friend (2009) 47 Cal.4th 1, 29 quoting People v. Samayoa (1997) 15 Cal.4th 795, 841.)


Even if defendant’s claim of error was properly before us, we would reject it.

Analysis

Defendant’s first objection is to the prosecutor’s statement in closing argument about malice.  The prosecutor stated:  “Heat of passion reduces murder to the lesser crime of manslaughter if the evidence shows that there was a sudden quarrel or heat of passion.  It does that by wiping out that element of malice we talked about.  It has to completely wipe that out.”  Defendant argues that the law does not require provocation to “wipe out” malice and that this statement improperly shifted the burden of proof to the defense.

The prosecutor’s statement that heat of passion “wipes out” malice is an imprecise but not incorrect characterization of the law.  (See People v. Breverman (1998) 19 Cal.4th 142, 154 [heat of passion and unreasonable self-defense reduce murder to voluntary manslaughter by “negating the element of malice”]; People v. Speight (2014) 227 Cal.App.4th 1229, 1241 [“heat of passion is a mental state that precludes the formation of malice and reduces an unlawful killing from murder to manslaughter”]; People v. Gutierrez (2003) 112 Cal.App.4th 704, 708 [“the requisite mental element of malice is negated by a sudden quarrel or heat of passion, or by an unreasonable but good faith belief in the necessity of self-defense”]; People v. Rios (2000) 23 Cal.4th 450, 461 

[imperfect self-defense “obviates malice because that most culpable of mental states ‘cannot coexist’ with an actual belief that the lethal act was necessary to avoid one’s own death or serious injury at the victim’s hand”].) 


Defendant is correct that the prosecution bears the burden of proving malice.  In cases involving voluntary manslaughter, “the People may have to prove the absence of provocation, or of any belief in the need for self-defense, in order to establish the malice element of murder.”  (People v. Rios, supra, 23 Cal.4th at p. 454.)  “When malice is an element of murder and heat of passion or sudden provocation is put in issue, the federal due process clause requires the prosecution to prove its absence beyond a reasonable doubt.”  (People v. Thomas (2013) 218 Cal.App.4th 630, 643 citing Mullaney v. Wilbur (1975) 421 U.S. 684, 704.)


The prosecutor’s statement that heat of passion must wipe out malice does not shift the burden of proof to defendant.  “Ordinarily, it is the defendant who offers evidence to show that because the killing occurred in a sudden quarrel or heat of passion, or in unreasonable self-defense, the crime committed is not murder, but only voluntary manslaughter.”  (People v. Barton (1995) 12 Cal.4th 186, 199.)  The prosecutor explained that to find heat of passion the evidence must show that defendant was acting from passion, not judgment.  The prosecutor’s statements did not relieve her of the burden of proving murder, it simply identified that heat of passion must negate malice.  As explained below, if this created any confusion for the jurors, the court correctly instructed the jury on voluntary manslaughter and the burden of proof.

Defendant’s second argument is that the prosecutor improperly told the jury that provocation cannot be based on emotion.  The prosecutor asserted that the evidence must show that the killer’s judgment gave way to passion “so that he was acting from the passion rather than from judgment.  Not emotion.  Emotion isn’t the same thing because I would submit to you that 99 percent of murders happened due to emotion, anger, jealousy . . . .”    


Defendant is correct that the prosecutor’s statement could have been confusing to the jury.  The state argues on appeal that the “gist” of the prosecutor’s argument was not that the jury could not base its finding of provocation on emotion bur rather “the prosecutor argued that emotion alone was not enough.”  The state contends that no one would be convicted of murder if all that was required was an event that caused a defendant to feel regular emotion.  The prosecutor does clarify this initial statement in subsequent statements, telling the jury:  “Anger’s just motive.  Injured pride?  Just motive.  Not a defense or justification.  [¶]  What the evidence has to show you is that the killer was no longer capable of experiencing judgment there was some emotional response to the situation that was so overwhelming that it short-circuited the reasoning part of his brain.”  Later in the argument, she states correctly that the “provocation has to cause the defendant to act rashly and under the influence of intense emotion that obscured his judgment and his reasoning.”    

As defendant correctly points out provocation can be based upon “ ‘ “ ‘violent, intense, high-wrought or enthusiastic emotion.’ ” ’ ”  (See People v. Breverman, supra, 19 Cal.4th at p. 163.)  But this emotion must rise to the level of passion that obscures judgment.  “Heat of passion arises if, ‘ “at the time of the killing, the reason of the accused was obscured or disturbed by passion to such an extent as would cause the ordinarily reasonable person of average disposition to act rashly and without deliberation and reflection, and from such passion rather than from judgment.” ’ ”  (People v. Beltran (2013) 56 Cal.4th 935, 942 citing People v. Barton, supra, 12 Cal.4th at p. 201.)  Taken in context of the closing argument as a whole and in light of the court’s instructions to the jury, the prosecutor’s statement was not reversible error.

Defendant’s third argument is that the prosecutor incorrectly told the jury that provocation must have made defendant so impaired that he “couldn’t think anymore.”  Specifically, the prosecutor stated in closing argument:  “What the evidence has to show you is that the killer was no longer capable of experiencing judgment because there was some emotional response to a situation that was so overwhelming that it short-circuited the reasoning part of his brain.  He had to be so impaired by this provoking event that he simply couldn’t think anymore.”    

It is a correct statement of the law that for heat of passion to apply, “ ‘ “the reason of the accused was obscured or disturbed by passion.” ’ ”  (People v. Beltran, supra, 56 Cal.4th at p. 942.)  A defendant’s “reaction bypassed his thought process to such an extent that judgment could not and did not intervene.”  (Id. at p. 949.)  The prosecutor’s statement that defendant must be so impaired that he could not think anymore is akin to the language in People v. Beltran that a defendant’s reaction bypassed his thought process or his reason was obscured by passion.  

Defendant’s final argument is that the prosecutor improperly argued that provocation must be viewed by a reasonableness or community standard.  The prosecutor stated:  “Murder only gets reduced to manslaughter in situations where we, as a community, say this particular killing occurred in such an overwhelming situation that we could understand why any one of us might have acted in the same way.”  Defendant contends this erroneous statement was compounded by an improper hypothetical.  The prosecutor stated that if a father were to see his son in a dark alleyway being sexually assaulted and in a “complete blind rage, he attacks the man who’s hurting his child.  And if that man is killed, we would be talking about the heat of passion . . . .”  She explained that “when we apply the community standard for heat of passion, any other reasonable father or parent or person would have responded in the same way to seeing such a provoking event, such an emotional, overwhelming event.  That’s heat of passion.”   

The standard for provocation is based on the reaction of an ordinary person.  “To be adequate, the provocation must be one that would cause an emotion so intense that an ordinary person would simply react, without reflection.”  (People v. Beltran, supra, 56 Cal.4th at p. 949.)  “In other words, provocation is sufficient not because it affects the quality of one’s thought processes, but because it eclipses reflection.  A person in this state simply reacts from emotion due to the provocation, without deliberation or judgment.  If an ordinary person of average disposition, under the same circumstances, would also react in this manner, the provocation is adequate . . . .”  (Id. at p. 950; People v. Moye (2009) 47 Cal.4th 537, 550 [“the provocative conduct by the victim may be physical or verbal, but the conduct must be sufficiently provocative that it would cause an ordinary person of average disposition to act rashly or without due deliberation and reflection”].)


“[N]o defendant may set up his own standard of conduct and justify or excuse himself because in fact his passions were aroused, unless further the jury believe that the facts and circumstances were sufficient to arouse the passions of the ordinarily reasonable man.”  (People v. Beltran, supra, 56 Cal.4th at p. 950 citing People v. Logan (1917) 175 Cal. 45, 49.)  In evaluating provocation, “it is a question of fact for the jury whether the circumstances were sufficient to arouse the passions of the ordinarily reasonable person.”  (People v. Millbrook (2014) 222 Cal.App.4th 1122, 1140 quoting People v. Fenenbock (1996) 46 Cal.App.4th 1688, 1705.) 

The state concedes in its brief that the example provided by the prosecutor was more properly characterized as justifiable homicide, not voluntary manslaughter, and a similar argument was disapproved of in People v. Najera (2006) 138 Cal.App.4th 212.  In Najera, the prosecutor described a situation where you find someone in your home, molesting your child and “pull out your gun and shoot that person who’s molesting your child.”  (Id. at p. 221.)  The prosecutor described this as heat of passion because “you’re so inflamed, as a reasonable person would be in that situation, that you killed this person that’s molesting your child.”  (Id. at p. 222.)  The court held that the prosecutor’s example overstated the level of provocation needed for heat of passion.  (Ibid.)  

Here, the prosecutor’s characterization of the objective standard of an ordinary, reasonable person as “any one of us” is not misconduct.  It is, again, perhaps not the clearest way to frame the standard but it should not have been misleading to the jury given the context of the argument and the court’s instructions.  

The prosecutor’s statement that the jurors must consider if any one of us might have “acted the same way” is not a proper statement of the law.  Recently, the Supreme Court clarified in People v. Beltran that the correct analysis is not whether an ordinary person would have “acted the same way” but whether he or she would have reacted in the same way.  “[P]rovocation is not evaluated by whether the average person would act in a certain way:  to kill.  Instead, the question is whether the average person would react in a certain way:  with his reason and judgment obscured.”  (People v. Beltran, supra, 56 Cal.4th at p. 949.)


The jurors could properly consider whether the events in this case would have caused them, as ordinary reasonable people, to react with passion rather than judgment.  The prosecutor’s statement preceded a discussion of provocation and the explanation that the defendant cannot “set [up his] own standard [of conduct].”  The court instructed the jury pursuant to CALCRIM No. 570 that “[i]n deciding whether the provocation was sufficient, consider whether a person of average disposition, in the same situation and knowing the same facts, would have reacted from passion rather than from judgment.”

Like the prosecutor in Najera, the prosecutor here “interspersed correct statements of the law with the incorrect ones . . . .” and this may have caused confusion but this was remedied by the jury instructions.  (People v. Najera, supra, 138 Cal.App.4th at p. 224.)  Some of the prosecutor’s characterizations of the effects of provocation on defendant’s mental state may have been confusing but taken in the context of her full argument, they did not deprive defendant of a fair trial.  (See People v. Friend, supra, 47 Cal.4th at p. 30 [“we conclude that none of the asserted instances of misconduct was of such severity, considered alone or together with the other asserted instances of misconduct, that it resulted in an unfair trial in violation of defendant’s state and federal constitutional rights”].)

The Jury was Properly Instructed

Any concern that the jury might have misinterpreted the prosecutor’s comments during closing argument was eliminated by the jury instructions the court gave in this case.  We presume that the jury followed those instructions.  (People v. Boyette (2002) 29 Cal.4th 381, 436.)  We also presume that the “ ‘the jury treated the court’s instructions as statements of law, and the prosecutor’s comments as words spoken by an advocate in an attempt to persuade.’ ” (People v. Seaton (2001) 26 Cal.4th 598, 646.)  The jury was instructed pursuant to CALCRIM Nos. 522 and 570 which properly set forth the tests for determining provocation and voluntary manslaughter.
  

The jury was also instructed pursuant to CALCRIM No. 222:  “Nothing that the attorneys say is evidence.  In their opening statements and closing arguments the attorneys discuss the case, but their remarks are not evidence.”  

Where, as here, the jury was carefully instructed on the elements of provocation, the burden of proof and what constitutes evidence, we find no reversible error.  (See People v. Najera, supra, 138 Cal.App.4th at p. 224 [affirming conviction even though prosecution incorrectly characterized provocation in closing argument where the trial court correctly instructed the jury and defendant could not show prejudice].)
Ineffective Assistance of Counsel

Defendant argues that defense counsel was ineffective for failing to object to the prosecutor’s statements during closing argument.  


To establish ineffective assistance of counsel, a “defendant must demonstrate that: (1) his attorney’s performance fell below an objective standard of reasonableness; and (2) there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been more favorable to the defendant.”  (People v. Stanley, supra, 39 Cal.4th at p. 954 citing Strickland v. Washington (1984) 466 U.S. 668, 688, 694.)  A reasonable probability is a probability sufficient to undermine confidence in the outcome.  (Ibid.)  If a prosecutor’s argument was not erroneous or misconduct, then defense counsel’s failure to object was not unreasonable or outside the range of competent performance.  Even if the prosecutor’s arguments were objectionable, the mere failure to object does not establish ineffective assistance.  (People v. Wharton (1991) 53 Cal.3d 522, 567.)


We conclude that defendant cannot demonstrate prejudice because he cannot demonstrate that he would have obtained a more favorable result had his counsel objected during closing argument.  The court’s instructions rendered any misstatements during closing argument harmless.  (People v. Cash (2002) 28 Cal.4th 703, 735–736 [finding no ineffective assistance of counsel where prosecutor’s misstatement of the law during closing argument was made along with other correct statements of the law, where defense counsel correctly set forth the standard and the court properly instructed the jury].)  

Further, as outlined above, the evidence did not support defendant’s theory of provocation for heat of passion or imperfect self-defense.  Defendant’s testimony that Ross would not let him go and was holding onto the hood of his sweatshirt was contradicted by the other evidence at trial.  The physical evidence demonstrated that defendant was several feet away from the Ross when he fired the gun and that Ross was retreating up the stairs.  The eye witness testimony was consistent that Ross was on or near the stairs and defendant was more than five feet away when the shots were fired.  Even if counsel had objected during the prosecution’s closing argument, the outcome of the trial would not have been more favorable to defendant.

III. 
Cumulative Error

We have rejected defendant’s arguments that errors occurred during his trial.  Accordingly, we reject his contention that the cumulative effect of the errors requires reversal.  (See People v. Bolin (1998) 18 Cal.4th 297, 335.)
DISPOSITION


The judgment is affirmed.








_________________________








McGuiness, P.J.

We concur:

_________________________

Pollak, J.

_________________________

Siggins, J.

	�Defendant testified that Ross was “much bigger” than him.  Ross was six feet, two inches tall and 233 pounds.  Defendant is six feet tall.  





	�The court instructed the jury pursuant to CALCRIM No. 570:  “A killing that would otherwise be murder is reduced to voluntary manslaughter if the defendant killed someone because of a sudden quarrel or in the heat of passion.  The defendant killed someone because of a sudden quarrel or in the heat of passion if:  [¶]  (1) The defendant was provoked;  [¶]  (2) As a result of the provocation, the defendant acted rashly and under the influence of intense emotion that obscured his/her reasoning or judgment;  [¶]  AND  [¶]  (3) The provocation would have caused a person of average disposition to act rashly and without due deliberation, that is, from passion rather than from judgment.  [¶]  Heat of passion does not require anger, rage, or any specific emotion.  It can be any violent or intense emotion that causes a person to act without due deliberation and reflection.  [¶]  In order for heat of passion to reduce a murder to voluntary manslaughter, the defendant must have acted under the direct and immediate influence of provocation as I have defined it.  While no specific type of provocation is required, slight or remote provocation is not sufficient.  Sufficient provocation may occur over a short or long period of time.  [¶]  It is not enough that the defendant simply was provoked.  The defendant is not allowed to set up his/her own standard of conduct.  You must decide whether the defendant was provoked and whether the provocation was sufficient.  In deciding whether the provocation was sufficient, consider whether a person of average disposition, in the same situation and knowing the same facts, would have reacted from passion rather than from judgment.  [¶]  [If enough time passed between the provocation and the killing for a person of average disposition to “cool off” and regain his or her clear reasoning and judgment, then the killing is not reduced to voluntary manslaughter on this basis].  [¶]  The People have the burden of proving beyond a reasonable doubt that the defendant did not kill as the result of a sudden quarrel or in the heat of passion.  If the People have not met this burden, you must find the defendant not guilty of murder.”
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