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Moishe Bilma Harris appeals from a judgment entered after a jury convicted him of petty theft with prior convictions (Pen. Code, 
 §§ 484, 666, subd. (b)(1)) and found true all prior conviction and prior prison term allegations (§§ 667, subds. (a), (b)–(i), 667.5, subd. (b), 1170.12).  He contends the trial court erred in denying his request to represent himself under Faretta v. California (1975) 422 U.S. 806, 819 (Faretta).  We reject the contention and affirm the judgment.
Factual and Procedural Background


On August 23, 2013, an information was filed charging appellant with two counts of making criminal threats (§ 422; counts 1 & 2), one count of petty theft with prior convictions (§§ 484, 666, subd. (b)(1); count 3), and one count of failing to register as a sex offender upon release from custody (§ 290.011, subd. (a); count 4).  The information alleged one prior strike conviction (§§ 667, subds. (b)–(i), 1170.12), one prior serious felony conviction (§ 667, subd. (a)), three prior prison terms (§ 667.5, subd. (b)), and probation ineligibility (§ 1203, subd. (e)(4)). 


On October 25, 2013, a jury trial commenced.  The trial court granted the defense motion to sever count four.  On November 1, 2013, the jury found appellant guilty of petty theft with prior convictions.  The jury declared a deadlock with respect to counts one and two, and the court declared a mistrial with respect to both counts.  The jury found true all prior conviction and prior prison term allegations. 


On May 31, 2013, at about 10:00 a.m., Elio Barrios Guevara was working as a loss prevention officer at a Safeway Store in El Cerrito when he noticed appellant in the liquor aisle acting like a shoplifter, nervously looking both ways while selecting multiple bottles of liquor and putting them in a duffel bag.  After filling the duffel bag, appellant put bottles down his pants, headed to the exit doors, and exited the store without attempting to pay for the merchandise. 


Barrios contacted appellant outside the store, convinced him to reenter, then escorted him to an office in the back of the store.  Appellant offered to return the bottles and gave the duffel bag to Barrios.  While in the office, appellant said he was sorry he took the bottles, and asked Barrios if he was going to call the police.  Barrios called his partner, Ta’neisha Parker, who gathered all of the liquor that had been taken and went to the cash register to determine the total value of the items.  It was determined that appellant took $292 in merchandise, and Barrios told appellant that police were going to be summoned.  Appellant became upset and agitated, told Barrios not to call the police, and said he needed to get rid of a gun.  When Barrios said he had to call the police, pursuant to company policy that requires the police to be called when the stolen items are worth more than $100, appellant became aggressive, stood up from his chair, and pushed Barrios out the door saying, “Didn’t you hear me?  I said I need to get rid of a gun.”  

Barrios tried to grab and subdue appellant, who said “things, like, ‘ “I don’t really want to shoot you, but if I have to, I will.” ’ ”  Parker heard appellant say, “ ‘I have something on me,’ ” and “ ‘I got a gun.  I’m not afraid to use it.’ ”  As appellant reached into his waistband, Barrios knew appellant was serious, took appellant’s actions as a threat, became afraid, and let appellant go.  Parker also saw appellant reach into his pants, and when she heard something that sounded like “a clicking of the gun, like when you cock it back,” she moved away from the doorway.
  Appellant ran off.  Neither Barrios nor Parker saw appellant with a gun.  Parker, who was supposed to work another shift at a different Safeway store that day, went instead to the hospital because she was scared and needed to speak with someone about her fears. 

El Cerrito Police Officer Matthew Wong was dispatched to the Safeway store to investigate a report of a man with a gun.  A taxi driver flagged him down and said that an African American man wearing a gray hooded sweatshirt had just made a left turn onto Lexington Avenue, heading northbound from Blake Street.  Wong traveled northbound, and at 10:07 a.m., he located appellant, who matched the description.  Appellant was sweating and in a rush, and said he had to go to work.  When Wong approached appellant, he noticed appellant had a goatee and pock marks on his face, as the victims had described.  Wong asked appellant for his name, and appellant responded it was “David.”  When Wong asked appellant to sit down, appellant asked if he had to, then “took off running.”  Appellant ignored orders to stop until he turned around and saw a Taser about to be deployed.  The victims identified appellant.  Wong found a gray hooded sweatshirt abandoned where appellant had fled. 

Discussion

Faretta Motion

Background

On June 5, 2013, the presiding judge appointed the Public Defender to represent appellant and scheduled the preliminary hearing for June 18, 2013.  On June 11, 2013, appellant asked the presiding judge to relieve the Public Defender, stating, “I have a big conflict with the Public Defender’s Office so I refuse to be represented by them, but if I may—if that’s the only choice that I have, I have no choice but to defend myself.”  The presiding judge offered a referral to the Alternate Defender’s Office, and appellant accepted. 

On June 12, 2013, the Alternate Defender accepted appointment and the presiding judge relieved the Public Defender.  The presiding judge confirmed that appellant had not waived time and that the preliminary hearing was set for June 18, 2013.  At the preliminary hearing, the following discussion took place:
“THE DEFENDANT:  Excuse me, ma’am.  I’d like to address the court.

“MR. ATHANASIOU [Defense Counsel]:  This would be—

“THE COURT:  Hold on.

“MR. ATHANASIOU:  This would be against my advice unless—if it’s concerning the case.

“THE DEFENDANT:  Before we begin what?

“THE COURT:  What did you want?

“THE DEFENDANT:  I don’t know, but he suggested that I have a Marsden, but I don’t know what is going on here.  What’s about to happen here?

“THE COURT:  You’re about to have your preliminary hearing.

“THE DEFENDANT:  Oh, well, I just met this guy on Friday and today is Tuesday and we’re not prepared.  I haven’t even seen none of the evidence—basically none of the evidence that’s supposed to be against me.  I’ve known him for two days.

“THE COURT:  Well, what are you requesting at this time?

“THE DEFENDANT:  You think we could put it off for eight more days, so I could have the standard ten that’s allowed to prepare for preliminary hearing, so he could bring me copies of all the discovery and all the things that’s—the that’s evidence against me?

“THE COURT:  Sir, he’s your attorney, so he’s not required to do that.  Counsel, are you requesting a continuance?

“MR. ATHANASIOU:  I am not, no.

“THE COURT:  All right.

“MR. ATHANASIOU:  I’m prepared.

“THE COURT:  Then as your attorney is ready to proceed, we’ll go ahead and proceed.

“THE DEFENDANT:  Oh, well, I—at this point, I would just like to have a Marsden because I—

“THE COURT:  Okay.  Then hold on.  Mr. Sanders, if you would—

“MR. SANDERS [Prosecutor]:  I’m—

“THE COURT:  —leave the room—

“MR. SANDERS:  I am preparing to do so, your Honor.

“THE COURT:  —then we will have a Marsden here. . . .”

After the courtroom was cleared, the following discussion occurred:

“THE DEFENDANT:  Um, like I said, basically, all I wanted is a continuance to have—give him more than 48 hours to prepare for this case.  I don’t have a bail.  I don’t—I don’t know—am I—I don’t know what my bail is.  I don’t know how much time I’m facing.  I haven’t seen none of the evidence that’s supposed to be against me.  He’s had 48 hours.  He might feel as though that’s enough time to prepare.  I mean, I don’t know what type of preparation he feels is adequate for me as a defendant, but—

“THE COURT:  All right. Well, let me ask him.  Mr. Athanasiou, you met with your client.

“MR. ATHANASIOU:  Yes, I received the case Thursday.  I met with Mr. Harris Friday.  I went over all the reports and discussed that with him . . .  I explained that I was going to get it as quickly as possible.  He then later called me that day.  We talked about the case some more.  I got the surveillance video yesterday morning.  I watched it.  I’ve looked at all the photos, and then I talked to Mr. Harris about that surveillance video today before court downstairs in the holding area.

“THE COURT:  I am satisfied that the concerns raised by Mr. Harris are not to the level that the court should grant a Marsden hearing.  Of course, you’re on two grants of probation.  That’s why your bail is set at no bail.  You don’t have a bail.  

“THE DEFENDANT:  Um—

“THE COURT:  So anything else, sir?

“THE DEFENDANT:  Yes. Yes, ma’am.  Um, part of the reason that I refused representation from the Richmond Public Defender’s Office is because, um, I—I’ve

been misrepresented before and I chose not to let it happen again, um, specially not at the preliminary hearing process.  So it’s a lot of things—and I spoke to the Alternate Office and I asked them clearly before I even signed anything.  Would it be a problem for me to have all of my discovery to see every—each and every bit of discovery in evidence that’s being used against me so that I would have full knowledge of what’s going on and—and just, you know, to be prepared, you know.  A lot of guys don’t stand up for this right that they have, so I know that the Public Defender’s Office is not used to that.  But it’s a lot of

missing evidence and discovery that’s not present.  And a big part of me letting him represent me was with the agreement that I would have all of that.

“THE COURT: Sir, you have no right to have that discovery, so we are going to start the preliminary hearing. 

“THE DEFENDANT:  Well, at this point, I would like to go Pro Per then, so I could get it myself and prepare it for myself, my own preliminary hearing.

“THE COURT:  Well, of course, you would only be allowed to have redacted discovery. You understand that?

“THE DEFENDANT:  Yeah, I don’t need to know nothing about it.  I just want the evidence and the things that’s being said, all photos and evidence that I have against me.

“THE COURT:  Sir, you will only be allowed to have redacted discovery if I grant your Faretta motion.  So at this time, Mr. Athanasiou, if you would step back and we will give you the form. 

“THE DEFENDANT:  All right.

“THE COURT:  And when you have completed that form, I will come back out.  (Pause in proceedings.)
“THE DEFENDANT:  And I want to file some motions also.

“THE COURT:  Sir, keep in mind, this is the preliminary hearing, not the trial.

“THE DEFENDANT:  I know.”

After the proceedings reconvened, the following colloquy occurred:

“THE COURT:  All right. We’re back on the record in the Harris matter.  It concerns me, Mr. Harris, that you started to address the court before we were even on the record.  That shows a lack of understanding about the court proceedings.  Also, in looking at the Advisement and Waiver of Right to Counsel, while you put boxes [sic] on the first page next to your constitutional rights, you indicated that you attended Kennedy High School but did not graduate.  Your employment experience, you’re a barber.  You have apparently been granted the right to proceed in Pro Per in other matters.

“THE DEFENDANT:  I have.

“THE COURT:  Then why did you not write it down?

“THE DEFENDANT:  Um, I can.  I will.  I was just trying to get it done.

“THE COURT:  Sir, I asked you to fill out this form.

“THE DEFENDANT:  Yes, you did.

“THE COURT:  Part of showing me that you’re going to be able to act appropriately in court and represent yourself is filling out the form.  Under here, I understand that I’m charged with the following crimes, you wrote nothing.  Under, I am aware of the consequences should I be convicted, maximum possible sentence, you already told me you don’t know.  And then on the back page, you did not fill anything out

concerning the crimes—

“THE DEFENDANT:  Oh, I didn’t turn that over, yeah.

“THE COURT:  —so I do not believe at this time that it would be appropriate.

“THE DEFENDANT:  Well, I was just rushing.  I was just rushing.  I mean, I can understand that.  I was rushing.  I didn’t even turn that over to see that.

“THE COURT:  Sir, you have not shown me that you are capable of representing yourself in this matter. 

“THE DEFENDANT:  I’m very capable of defending myself.  I have witnesses that I would like to call too. 

“THE COURT:  Sir, you did not even sign it.  So at this time, your request to proceed as your own counsel is denied.  Mr. Sanders, would you call your first witness?

“MR. SANDERS:  Yes, your Honor.

“THE DEFENDANT:  I’m not going to have no preliminary hearing.  You all could just go ahead and cuff me up.

“THE COURT:  All right.  Well, then let me—before you leave—you have a right to be here.

“THE DEFENDANT:  I’m just trying to have my prelim.

“THE COURT:  Sir—

“THE DEFENDANT:  I got witnesses that I want to call on my behalf.

“THE COURT:  Sir, because you’re not able to control your behavior, I’m not—I’m taking that into consideration.  So let me tell you.  You have a right to be present during your preliminary hearing.

“THE DEFENDANT:  And I’d like to disqualify you as a judge also.  I have a right to do that too.

“THE COURT:  If you are not going to cooperate and maintain your behavior—

“THE DEFENDANT:  I don’t want to be here.  I’m not going to have—

“THE COURT:  Then let me ask you.  You have a right to be here while your attorney cross-examines the witnesses.  Are you saying you do not want to—

“THE DEFENDANT:  Are you going to have this preliminary without me because you think I don’t have family who are going to stand up for me who I cannot contact to let

them know what you about to try to do.  I don’t want to have a preliminary hearing in front of you as a judge.

“THE COURT:  You know—

“THE DEFENDANT:  I want to go Pro Per.

“THE COURT:  —I’m thinking about 1368.  Do you have any comment?

“THE DEFENDANT:  I want to go Pro Per.

“MR. ANTHANASIOU:  No.

“THE DEFENDANT:  That’s all there is to it.

“THE COURT:  I’m going to declare a doubt as to Mr. Harris’s competency to understand the proceedings and to cooperate with counsel—

“MR. ANTHANASIOU:  That’s fine.

“THE COURT:  —under 1368 of the Evidence [sic] Code.

“MR. ANTHANASIOU:  I could disqualify you as a judge.

“THE COURT:  No, actually, not at this time.

“THE DEFENDANT:  I know, Ms. Patricia Scanlon.  I already know.  You—

“THE COURT:  We will put the matter on in Department 36 on?

“THE CLERK:  July 2nd.

“THE COURT:  July 2nd.  Is that at 8:30?  Can you be there at that time, Mr. Athanasiou?

“MR. ANTHANASIOU:  One moment.

“THE DEFENDANT:  I don’t care how you guys try to get over on this one.  It’s not going down this time, Ms. Patricia Scanlon.  No.  No.  No.”

The proceedings were suspended until July 30, 2013, when the presiding judge found appellant competent to stand trial and reinstated criminal proceedings.  On August 9, 2013, the presiding judge denied appellant’s second motion for substitute counsel.  Subsequently, the magistrate held appellant to answer.  On October 7, 2013, the presiding judge denied appellant’s third motion for substitute counsel.  On October 25, 2013, trial by jury commenced.  On October 28, 2013, the trial court accepted appellant’s waiver of his right to be present for trial.  On November 1, 2013, the jury found appellant guilty of petty theft with prior convictions. 

Analysis


“ ‘A defendant in a criminal case possesses two constitutional rights with respect to representation that are mutually exclusive.  A defendant has the right to be represented by counsel at all critical stages of a criminal prosecution.  [Citations.]  At the same time, . . . because the Sixth Amendment grants to the accused personally the right to present a defense, a defendant possesses the right to represent himself or herself.’ ”  (People v. Koontz (2002) 27 Cal.4th 1041, 1069; Faretta, supra, 422 U.S. at p. 819.)  If the defendant is mentally competent and, within a reasonable time before trial, makes an unequivocal request knowingly and intelligently after having been advised by the court of the dangers of self-representation, the request must be granted.  (Faretta,
supra, 422 U.S. at p. 835; People v. Valdez (2004) 32 Cal.4th 73, 97–98; People v. Welch (1999) 20 Cal.4th 701, 729.)  “No particular form of words is required in admonishing a defendant who seeks to waive counsel and elect self-representation.”  (People v. Koontz, supra, 27 Cal.4th at p. 1070.)  Rather, “the test is whether the record as a whole demonstrates that the defendant understood the disadvantages of self-representation, including the risks and complexities of the particular case.”  (Ibid.)


The right of self-representation, however, is not absolute.  (Indiana v. Edwards (2008) 554 U.S. 164, 171.)  “[A] Faretta motion may be denied if the defendant is not competent to represent himself [citation], is disruptive in the courtroom or engages in misconduct outside the courtroom that ‘seriously threatens the core integrity of the trial’ [citations], or the motion is made for purpose of delay.”  (People v. Lynch (2010) 50 Cal.4th 693, 721–722, disapproved in part on other grounds as stated in People v. McKinnon (2011) 52 Cal.4th 610, 637–638.)  “As with other determinations regarding self-representation, [the reviewing court] must defer largely to the trial court’s discretion.  [Citations.]  The trial court’s determination regarding a defendant’s competence must be upheld if supported by substantial evidence.  [Citation.]  Such deference is especially appropriate when, as here, the same judge has observed the defendant on numerous occasions.”  (People v. Johnson (2012) 53 Cal.4th 519, 531.) 

A trial court also “possesses much discretion” in “deciding whether a defendant is and will remain so disruptive, obstreperous, disobedient, disrespectful or obstructionist in his or her actions or words as to preclude the exercise of the right to self-representation.”  (People v. Welch, supra, 20 Cal.4th at p. 735; accord, People v. Carson (2005) 35 Cal.4th 1, 12.)  The court’s “exercise of that discretion ‘will not be disturbed in the absence of a strong showing of clear abuse.’ ”  (People v. Welch, at p. 735.)  The “extent of a defendant’s disruptive behavior may not be fully evident from the cold record, and . . . the trial court . . . is in the best position to judge [a] defendant’s demeanor.”  (Ibid.)  Accordingly, a reviewing court must “accord due deference to the trial court’s assessment of the defendant’s motives and sincerity as well as the nature and context of his misconduct and its impact on the integrity of the trial in determining whether termination [or denial] of Faretta rights is necessary to maintain the fairness of the proceedings.”  (People v. Carson, supra, 35 Cal.4th at p. 12.)

Here, the record as a whole supports the trial court’s decision.  Appellant failed to fill out the Faretta waiver form completely and accurately.  He did not indicate on the form that he had previously represented himself even though he had, and did not fill out any information relating to his case, including what charges he faced.  He failed to complete both sides of the form, stating he was “rushing,” and did not even sign the form.  When the court pointed out these deficiencies, appellant immediately became defensive and angry, and lashed out at the judge.  He interrupted the court and his attorney on multiple occasions, began speaking before the matter was on the record, and expressed his intention to disqualify the judge and absent himself from the courtroom.  Given appellant’s disruptive behavior and demeanor, which the court observed, and his apparent lack of a basic understanding of the proceedings, the court could reasonably determine that appellant lacked the ability to represent himself, and that he would be too disruptive and/or disobedient if allowed to do so.  Appellant has failed to show a clear abuse of discretion.   

Disposition


The judgment is affirmed.








_________________________








McGuiness, P.J.

We concur:

_________________________

Pollak, J.

_________________________

Siggins, J.

	�All further statutory preferences are to the Penal Code unless otherwise stated. 


	�Parker testified that she was not sure whether the sound came from a gun, or from Barrios’s handcuffs.  She testified that after the incident, she thought about how appellant “probably” did not actually have a gun that day because of “the way he looked,” i.e., “kind of dirty, like he can’t afford a gun . . . .”  
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