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Six weeks after A.S. (Father) and his 12-year-old daughter F.S. and seven-year-old son C.S. moved from Tennessee to San Francisco, the San Francisco Human Services Agency (Agency) filed a dependency petition alleging Father had posted a sexually suggestive personal advertisement concerning the children.  Father stipulated to dependency jurisdiction and that the trial court should grant K.S. (Mother) full custody.  The juvenile court did just that.  Father now argues, for the first time, the juvenile court lacked subject matter jurisdiction under the Uniform Child Custody Jurisdiction and Enforcement Act (Fam. Code,
 § 3400 et seq.; UCCJEA).  We find the exercise of jurisdiction was appropriate and affirm.
I.  BACKGROUND

Father and Mother lived together in Tennessee with F.S. and C.S. until 2009, when they divorced.  A Tennessee court awarded Father primary custody of the children.  The court determined Mother had a criminal history and significant credibility issues, and it allowed her only 70 days of custody each year.  After the divorce, Mother moved to Texas while the children remained in Tennessee with Father.  In 2010, Father moved to Texas and then Mexico, and he was gone for about two years.  During this time, the children lived with their paternal grandmother in Tennessee and had infrequent contact with Father.  Father returned to Tennessee sometime in 2012, moving in with the children and the paternal grandmother.  

On or around August 5, 2013, Father took the children from Tennessee to San Francisco.  Father later told a court-appointed psychologist he made the move with the hope of becoming a business partner in a health food store.  He worked at the store for about six months until the business failed.  Father and the children lived in the back of the store, which did not have a kitchen or a bathroom, though it did have a kitchenette.  The children were enrolled in a local San Francisco school. 

On September 9, 2013, a few weeks after the family arrived in San Francisco, Father posted an explicit advertisement to the “casual encounters” section of Craigslist.  The title was “Daughter n son - w4m,” and the post stated:  “young dad n son plus preteen nice daughter looking for a place to live NOW.  Can make arrangements for anything any kind.  Willing.  Daughter cook, clean, bedroom, etc.  she is mature.  Must be decent, ok neighborhood and discrete.”  The post also included three provocative and sexualized pictures of F.S. in a bikini top and cut-off shorts, short dress, and mini-skirt.  

Several days later, the advertisement came to the attention of the authorities.  The Agency removed the children from Father’s care and placed them with relatives in Oakland.  The Agency also filed a dependency petition, alleging the children were at substantial risk of abuse.  In the meantime, Father was taken into custody.   

When interviewed by police, Father stated he posted the pictures of F.S. so it would appear they were a “ ‘whole family.’ ”  Father also said he had mental health issues that affected his judgment and requested mental health services and a psychological evaluation.  Further investigation revealed Father posted other explicit advertisements, and that he sent sexually explicit emails referencing a 13-year-old girl.  Though the advertisements were posted under the heading used for sexual encounters with men, they also indicated Father was looking for housing.  Psychological evaluations revealed Father presented signs of possible sociopath personality or psychosis, and the children symptoms of emotional distress.  The Agency was also concerned F.S. had adopted overly mature behaviors in regard to her development, dress, and behavior. 

Attorneys for the Agency, Father, Mother, and the children appeared at a December 3, 2013 hearing.  The Agency indicated there had been a settlement on jurisdiction and a likely settlement on disposition.  Under the proposed agreement, the children would relocate to Texas to live with Mother at the end of the year.  Father’s counsel indicated her client was submitting to jurisdiction “today,” and his agreement to the proposed disposition was contingent on the Agency making up for missed visits with the children.  Upon the parents’ waiver of their rights to a hearing, the court found the amended dependency petition to be true, including the allegation, “ ‘The children are at risk of harm in that [Father] stated he has mental health issues which require assessment and treatment.’ ” 

About two weeks later, the court entered a restraining order against Father after Mother received a number of harassing phone calls, text messages, and emails from him.  Father had also contacted F.S. in violation of a court order and requested she keep the communications secret.  Father’s visitation rights were eventually reinstated with respect to C.S., but not as to F.S., since she expressed a desire not to see him.  

On December 20, the Agency transported F.S. and C.S. to their Mother’s home in Texas.  Father remained in San Francisco.  He was referred to the Westside Community Mental Health Agency for services.  During therapy sessions, Father admitted he fantasized about teenage girls, looked at sexual images of children, and had a big sexual appetite.  At one point, Father stopped renewing his prescriptions and meeting with therapists. 

The disposition hearing commenced in March 2014.  The court heard testimony from Laura Morgan, the child protection worker assigned to the case, who opined the children should be placed with Mother since she had demonstrated she could provide adequate care.  Morgan also expressed concerns about Father’s ability to parent the children and recommended he should have only supervised visits.  At the conclusion of Morgan’s testimony, the matter was continued so the court could review forthcoming reports by court-appointed psychologists.  Both psychologists opined Father had not been forthcoming and harbored a troubling sexual preoccupation.  They recommended against his reunification with the children.  

When the hearing resumed, Father submitted to the Agency’s recommendation that the case be dismissed and sole legal and physical custody be awarded to Mother, with supervised visits for Father.  The court found Father’s agreement was knowing and voluntary and granted the requested relief. 

II.  DISCUSSION

Father argues the disposition order terminating dependency and awarding Mother sole legal and physical custody of the children must be reversed because the juvenile court lacked subject matter jurisdiction under the UCCJEA.  Father concedes the trial court had the authority to make temporary orders to ensure the children’s safety, but he contends the court lacked the power to make permanent custody and visitation orders.  Father reasons Tennessee, not California, constituted the children’s “home state” for the purposes of the UCCJEA.  Father also asserts the juvenile court lacked authority to modify the 2009 custody order by the Tennessee court, and the juvenile court erred by failing to immediately contact the Tennessee court regarding the children’s care.  We review the juvenile court’s jurisdictional findings de novo (In re A. C. (2005) 130 Cal.App.4th 854, 860), and find no error.

The UCCJEA “is the exclusive method of determining the proper forum in custody disputes involving other jurisdictions and governs juvenile dependency proceedings.”  (In re C. T. (2002) 100 Cal.App.4th 101, 106.)  Section 3421, subdivision (a) sets forth four bases for a California court to exercise nonemergency jurisdiction to make a child custody determination, two of which are relevant here.  First, a California court may exercise “home state” jurisdiction where California is the “home state of the child on the date of the commencement of the proceeding, or was the home state of the child within six months before the commencement of the proceeding and the child is absent from this state but a parent or person acting as a parent continues to live in this state.”  (§ 3421, subd. (a)(1).)  The statute defines “home state” as “the state in which a child lived with a parent or a person acting as a parent for at least six consecutive months immediately before the commencement of a child custody proceeding. . . . A period of temporary absence of any of the mentioned persons is part of the period.”  (§ 3402, subd. (g).)  Second, the court may exercise “significant connection” jurisdiction where (1) a court of another state does not have home state jurisdiction “or a court of the home state of the child has declined to exercise jurisdiction on the grounds that this state is the more appropriate forum . . .” and (2) both of the following are true:  “(A) The child and the child’s parents, or the child and at least one parent or a person acting as a parent, have a significant connection with this state other than mere physical presence. [¶] (B) Substantial evidence is available in this state concerning the child’s care, protection, training, and personal relationships.”  (§ 3421, subd. (a)(2).)  

We find the trial court properly exercised significant connection jurisdiction here.  As an initial matter, the first element of significant connection jurisdiction is met since no other state, including Tennessee, can exercise home state jurisdiction over this matter.  The children moved from Tennessee to California six weeks before the proceedings commenced.  When the Agency filed the dependency petition, Father lived with the children in California and Mother lived in Texas.  Thus, even if Tennessee was the home state within six months of the proceedings, it could not exercise home state jurisdiction because neither the children nor their parents lived there at the commencement of the current proceedings.  (See § 3421, subd. (a)(1).)

Father argues Tennessee is the children’s home state since they resided there continuously from 2005 through the commencement of the dependency proceedings.  While Father acknowledges he and the children came to California six weeks prior to the proceedings, he asserts the children’s time in California constituted a “temporary absence” from Tennessee, and thus did not defeat Tennessee’s home state jurisdiction.  But the record suggests Father intended to permanently relocate the family to San Francisco.  Father told a court-appointed psychologist he moved to the city to become a business partner in a health food store, and he worked at that store for about six months.  Father also had the children enrolled in a local school, suggesting he had no immediate plans to leave.  Moreover, Father told the police he posted the sexually explicit Craigslist personal ads in order to find housing in San Francisco.  Father also maintains he lacked the requisite mental capacity and judgment to intentionally move the children from Tennessee.  But while one court-appointed psychologist found Father “impulsive, needy, and prone to rash decisions,” the psychologist also concluded there were no clear indications of psychosis.  Further, whatever his mental state, Father has pointed to no evidence suggesting he intended to return to Tennessee with the children.

The other elements of significant connection jurisdiction—whether (1) the children and at least one parent have a significant connection with California other than mere physical presence, and (2) substantial evidence is available in California concerning the children’s care, protection, training, and personal relationships—are also met.  As to the first element, the record suggests Father wanted to resettle in San Francisco to pursue a business opportunity.  Prior to the commencement of proceedings, Father and the children were living out of a San Francisco health food store, Father was looking for other housing arrangements in the area, and the children were enrolled in San Francisco schools.  Moreover, after Father’s abuse was discovered, the children lived with relatives in Oakland, continued to attend San Francisco schools, and received local services.  The children remained in California for over three months, and then moved to Texas to be with their Mother.  

With respect to the second element, there is substantial evidence in California concerning the children’s care, including Father’s psychologists, the law enforcement officials who investigated Father’s Craigslist advertisements, and individuals who witnessed Father’s interactions with the children.  Though Father contends the children did live in Tennessee from 2005 through 2013, and thus there is also evidence in that state concerning the children’s care, that does not diminish the amount of evidence existing and available in California.  Additionally, Father was absent for much of the children’s most recent time in Tennessee.  From about 2010 through 2012, Father left the children with their paternal grandmother as he traveled through Texas and Mexico.  Consequently, evidence of the family’s connection to California is arguably more relevant to Father’s care of the children.  Father also points out that, in 2009, a Tennessee court made findings regarding Father’s and Mother’s parenting capacity.  But the Tennessee custody proceedings are closed, and there is no indication the Tennessee court addressed or was aware of Father’s mental health problems when it rendered its decision.
 
The juvenile court also had jurisdiction to modify the Tennessee court’s 2009 custody order pursuant to section 3423, which states:  “[A] court of this state may not modify a child custody determination made by a court of another state unless a court of this state has jurisdiction to make an initial determination under paragraph (1) or (2) of subdivision (a) of Section 3421 and either of the following determinations is made: [¶] (a) The court of the other state determines it no longer has exclusive, continuing jurisdiction under Section 3422 or that a court of this state would be a more convenient forum under Section 3427. [¶] (b) A court of this state or a court of the other state determines that the child, the child’s parents, and any person acting as a parent do not presently reside in the other state.”  Section 3423 is applicable here since (1) the juvenile court had jurisdiction to make an initial custody determination under section 3421, subdivision (a)(2), which sets forth the conditions for significant connection jurisdiction; and (2) neither parent presently resides in Tennessee, the state which issued the initial custody order.


Finally, we reject Father’s contention that this case is governed by section 3424.  Under that provision, a court without jurisdiction under section 3421, subdivision (a), may exercise “temporary emergency jurisdiction” when a “child is present in this state and . . . it is necessary in an emergency to protect the child because the child . . . is subjected to, or threatened with, mistreatment or abuse.”  (§ 3424, subd. (a).)  As Father points out, “temporary emergency jurisdiction does not confer authority to make a permanent child custody determination” (In re Gino C. (2014) 224 Cal.App.4th 959, 965–966), and a court exercising such jurisdiction must immediately communicate with the court of another state that has previously made a custody determination regarding the children at issue (§ 3424, subd. (d)).  Father argues “it may be presumed the [juvenile] court established ‘temporary emergency jurisdiction’ ” pursuant to section 3424, and thus the court erred by making a permanent custody determination and failing to contact the Tennessee court at the outset of the proceedings.  However, since the juvenile court had significant connection jurisdiction under section 3421, subdivision (a)(2), the exercise of temporary emergency jurisdiction was unnecessary, and as a result, the limitations associated with such jurisdiction were inapplicable.

III.  DISPOSITION

The orders of the juvenile court are affirmed.








_________________________








Margulies, Acting P.J.

We concur:

_________________________

Dondero, J.

_________________________

Banke, J.

� All statutory references are to the Family Code.


� In the alternative, Father argues the juvenile court had an obligation to communicate with the Tennessee court under section 3426, subdivision (b), which provides in relevant part:  “If the court determines that a child custody proceeding has been commenced in a court in another state having jurisdiction substantially in accordance with this part, the court of this state shall stay its proceeding and communicate with the court of the other state.  If the court of the state having jurisdiction substantially in accordance with this part does not determine that the court of this state is a more appropriate forum, the court of this state shall dismiss the proceeding.”  As Father raised this argument for the first time on reply, we need not address it.  (Prince v. United Nat. Ins. Co. (2006) 142 Cal.App.4th 233, 238.)  In any event, it is unclear section 3426 is applicable here since we are not convinced Tennessee had jurisdiction “substantially in accordance” with the UCCJEA.  
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