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Defendant Kathryn Dudley appeals from a civil harassment restraining order issued against her, arguing that she was not timely served with notice of the hearing on the restraining order.  Plaintiff David Bushway has not filed a brief in this appeal.  We agree that Dudley was not timely served, and will reverse.     
BACKGROUND


David Bushway filed a request for a civil harassment restraining order and a temporary restraining order pending hearing pursuant to Code of Civil Procedure section 527.6,
 seeking to prohibit Dudley from harassing or contacting Bushway or his son, mother, and spouse.  On February 2, 2015, by written order, the trial court denied Bushway’s request for a temporary restraining order before the hearing, finding that Bushway did “not sufficiently show acts of violence, threats of violence, or a course of conduct that seriously alarmed, annoyed, or harassed [Bushway] and caused substantial emotional distress,” and scheduled a hearing on Bushway’s request for restraining order for February 27, 2015.  The order required that Dudley be personally served with notice of the February 27, 2015, hearing at least five days in advance of the hearing.
  The order also admonished Bushway that “[t]he court cannot make the restraining orders after the court hearing unless [Dudley] has been personally given (served) a copy of your request . . . . To show that [Dudley] has been served, the person who served the forms must fill out a proof of service form. . . . [¶] If you are unable to serve the person . . . in time, you may ask for more time to serve the documents.  Use Form CH-115, Request to Continue Court Hearing and to Reissue Temporary Restraining Order.”  

Dudley was not personally served with notice of the hearing until 5:06 p.m. on February 23, 2015––four days before the hearing.  This is reflected on the proof of service filed with the court on February 27, the day of the hearing.  

On February 26, 2015, Dudley filed a two-page letter “declaration” that she signed under penalty of perjury stating in detail there was no merit to Bushway’s request for a restraining order.  She concluded her declaration by stating, “Lastly, since the hearing noticed for February 27, 2015 was not served in a timely manner [sic], I am unable to participate in person since I am now attending college and working in Monterey County.  I cannot miss either on such short notice.  Please consider this declaration my defense.”  

The trial court issued a restraining order against Dudley on February 27, 2015.  Dudley did not attend the hearing, if indeed there was one.  Inexplicably, section 5 of the form order granting the restraining order, entitled “Hearing,” where the court is to recite the date and time of the hearing and who was present, was left entirely blank.
  The restraining order stated that it would expire on August 28, 2015. 

Dudley filed a notice of appeal on March 27, 2015, and filed her opening brief on June 10, 2015.  She argued that the restraining order should be vacated because she was not personally served with notice of the hearing at least five days before the hearing, as required by section 527.6.  Bushway did not file a responsive brief, and this appeal was deemed fully briefed on August 20, 2015.  The restraining order expired on August 28, 2015, while the appeal was pending.
DISCUSSION

Dudley argues that we should “reverse” the February 27, 2015, restraining order and “expunge” it from the record because she was not timely served with notice of the hearing on the restraining order. 

Before responding to Dudley’s contention, we will briefly address whether we should dismiss this appeal as moot because the restraining order Dudley appeals from has now expired.  (See Environmental Charter High School v. Centinela Valley Union High School Dist. (2004) 122 Cal.App.4th 139, 144 [“If relief granted by the trial court is temporal, and if the relief granted expires before an appeal can be heard, then an appeal by the adverse party is moot.”].)  We will exercise our discretion to hear the appeal.  A trial court’s issuance of a restraining order without proper notice to a party is an issue of public importance that, without a mootness exception, would frequently evade appellate review due to the limited duration of restraining orders.  (See K.G. v. Meredith (2012) 204 Cal.App.4th 164, 175 [appeal not dismissed as moot when it raised “important issues of public interest that are capable of repetition yet evading review”].) 

We conclude the trial court erred by issuing the restraining order here because Dudley was not timely served with notice of the hearing on the restraining order.  By its terms, and by statute, Dudley was to be personally served with notice of the hearing at least five days in advance.  (§ 527.6, subd. (m).)  Dudley was not served with notice until four days before the hearing.  She raised the issue of untimely service in the declaration that she promptly sent to the court, which was filed on February 26, the day before the hearing.  Even if the trial court had not seen her declaration, the proof of service on Dudley, which was filed on February 27, unmistakably showed that personal service on Dudley was not timely, and did not comply with the court’s February 2 order requiring personal service at least 5 days before the hearing.  Under these circumstances, because service was untimely, the trial court could not issue the restraining order against defendant.  (Caldwell v. Coppola (1990) 219 Cal.App.3d 859, 863 [“Proper service is a requirement for a court’s exercise of personal jurisdiction.”].)

DISPOSITION


The February 27, 2015, civil harassment restraining order is reversed. 
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Miller, J.

We concur:

_________________________

Kline, P.J.

_________________________

Richman, J.
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	� All further undesignated statutory references are to the Code of Civil Procedure.


	� Section 527.6 states that, absent good cause, service of notice “shall be made at least five days before the hearing.”  (§ 527.6, subd. (m).) 


	� The restraining order was issued by the trial court on Judicial Council Form CH-130.  


	� Because of our holding that Dudley was not properly served, we do not address any of Dudley’s arguments about whether there was a factual basis for the court to issue the restraining order, nor is this opinion intended to express any view about the merits of either side’s claims.
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