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Shore Padrah and Michael Vajdy appeal from a post-judgment order that denied in part their motion to tax costs claimed by respondents.  They contend the order should be reversed because their pending appeal from the judgment will be successful; respondents’ offer under Code of Civil Procedure section 998 was not made in good faith; there is no basis for respondents’ claimed costs for expert witness fees, depositions, and court reporters; and respondents’ lawsuit was in bad faith or frivolous.

We will affirm the order.

I.  FACTS AND PROCEDURAL HISTORY

The facts and history of this litigation are set forth in our opinion in the appeal from the judgment (appeal number A144347).  We summarize here only the background germane to this appeal.  Because the record in this appeal is so sparse, we take judicial notice of the contents of the record in appeal number A144347.

A.  Pleadings

In their second amended complaint, respondents sought quiet title with respect to a prescriptive easement on the land of appellants, as well as damages for trespass, invasion of privacy, and intentional infliction of emotional distress arising out of appellants’ entry onto respondents’ property and destruction of respondents’ improvements in the easement area.  


Appellants’ cross-complaint against respondents asserted claims for trespass and invasion of privacy, alleging that respondents encroached on their property by grading, pouring concrete, building structures, and removing and damaging trees.  The cross-complaint sought declaratory relief and damages for diminution of property value, treble damages for trespass to trees, punitive damages, injunctive relief, and damages for emotional distress.  


B.  998 Offer

In February 2014, respondents served appellants with an offer to compromise under Code of Civil Procedure section 998 (998 Offer).  The 998 Offer proposed to resolve appellants’ cross-complaint for $10,000, with each party to bear its own fees and costs with respect to the cross-complaint.
  Appellants did not accept the offer.  

C.  Trial and Judgment

After a trial by jury on respondents’ complaint and appellants’ cross-complaint, and a determination of equitable issues by the court, judgment was entered on November 26, 2014.  As to respondents’ complaint, the judgment awarded respondents $68,270 in general damages and $20,000 in punitive damages, based on the jury’s verdict that appellants had committed trespass, invasion of privacy, and intentional infliction of emotional distress, and the jury’s finding that appellants’ conduct was malicious.  In addition, based on the findings of the jury, the court quieted title to a defined easement area for the limited and non-exclusive purposes of “ingress and egress, and for casual transient occupancy for recreational purpose, to be preserved in a natural condition without structures or improvements.”  In accord with the jury’s verdict, the judgment provided that appellants take nothing on their cross-complaint against respondents.  


D.  Respondents’ Memorandum of Costs

According to the trial court’s register of actions, respondents filed a memorandum of costs on December 10, 2014.  Appellants and respondents make various statements about the total amount requested and some of its component parts, but they do not include the memorandum of costs in the record.

E.  Appellants’ Motion to Tax Costs

Appellants brought a motion to tax costs on December 22, 2014.  Appellants do not include the motion in the record.  According to the register of actions, the motion disputed expert witness fees of $48,438.50 and the fees of Mr. Miller (a discovery referee) in the amount of $17,230.

Respondents opposed the motion to tax costs, and respondents’ counsel, R. Dewey Wheeler, filed a declaration.  But we have no idea what the declaration disclosed, since it is not included in the record.


F.  Trial Court’s Order

By written order filed on July 9, 2015, the court (by Judge Austin, who presided over the trial) granted the motion to tax costs in part and denied it in part.  The court taxed fees for the discovery referee and allowed all other requested costs, finding that “the CCP 998 offer made on behalf of Cross-Defendants was reasonable, more than token and was not made in bad faith,” and “all of the expert costs claimed are appropriate.”  By this order, the court awarded costs in the amount of $110,841.64.  According to the register of actions, costs in the amount of $112,457.89 were eventually added to the judgment on September 21, 2015.  This appeal followed.
II.  DISCUSSION

Code of Civil Procedure section 1032 provides for a prevailing party to recover certain costs incurred in the action.
  Allowable costs include costs for taking and transcribing necessary depositions and some court reporter fees.  (§ 1033.5, subds. (a)(3), (11).)  In addition, expert witness fees are recoverable if “expressly authorized by law.”  (§ 1033.5, subd. (b)(1).)  Section 998 expressly allows recovery of expert witness fees against a party who did not accept a settlement offer served under its provisions, where the party ultimately recovers less than the amount of the offer at trial.  (§ 998, subd. (c)(1).)  The costs must be reasonably necessary to the conduct of the litigation and reasonable in amount.  (§ 1033.5, subd. (c).)


A.  Affirmance of Judgment

Appellants contend that, if appellants prevail in their appeal from the judgment in appeal number A144347, respondents are not entitled to their costs and the order denying appellants’ motion to tax costs should be reversed.  In appeal number A144347, however, we affirm the judgment.  


B.  Offer of Compromise Under Section 998

Appellants next contend that respondents are not entitled to recover expert witness fees because the 998 Offer, which would provide statutory authority for the award of expert witness fees, was not reasonable.  (See Westamerica Bank v. MBG Industries, Inc. (2007) 158 Cal.App.4th 109, 129–130 [for offeror to receive the benefits of section 998, the offer must have been in good faith and reasonable under the circumstances]; Arno v. Helinet Corp. (2005) 130 Cal.App.4th 1019, 1024 [offer is in good faith if reasonable under the circumstances when it was made and had a reasonable prospect of acceptance].)  We review for an abuse of discretion.  (Arno, supra, 130 Cal.App.4th at p. 1025.)


Because appellants have not included in the record the memorandum of costs, the motion to tax costs, or a transcript of any hearing on the motion, they have not provided a record sufficient to demonstrate error.  (Aguilar v. Avis Rent A Car System, Inc. (1999) 21 Cal.4th 121, 132; Jones v. Dumrichob (1998) 63 Cal.App.4th 1258, 1264.)


Moreover, the record we do have indicates that no error occurred.  Respondents obtained a judgment against appellants, including a judgment on appellants’ cross-complaint.  This provided prima facie evidence that the $10,000 998 Offer was indeed reasonable, and shifted the burden to appellants to prove otherwise.  (Jones v. Dumrichob, supra, 63 Cal.App.4th at p. 1264.)  Furthermore, the offer was worth far more than $10,000.  If appellants had accepted it, they would have received the $10,000 without the time, expense, and risk of trial.  And the offer included a cost waiver, which would have eliminated appellants’ exposure to the costs they now challenge.  (See ibid.)

Even without the benefit of a complete record, we can conclude that appellants’ arguments in their appellate briefs are meritless.  They contend the 998 Offer was a “token” because they had evidence that it would cost $200,000 to restore their privacy due to respondents’ trespass and removal of trees and grading, appellants’ property diminished in value by $200,000, and respondents committed fraud.  But the reasonableness of a 998 Offer turns not on appellants’ evidence alone, but on the likelihood they could have held their opponent liable based on the proof that respondents as well as appellants had at the time, discounting the likely recovery for the uncertainty, time, and expense of the trial.  Appellants provide no analysis in this respect.  


Appellants note that the court granted appellants’ motion to expunge a lis pendens because respondents had not established the probable validity of the real property claim.  However, the fact that respondents lost the lis pendens motion, based on the complaint, does not mean that appellants were going to prevail on their counterclaim.  


Appellants further contend the trial court’s conclusion that the 998 Offer was reasonable is contradicted by the fact that respondents did not bring a demurrer to appellants’ cross-complaint or move for summary judgment.  However, they provide no authority for that proposition.

Appellants argue:  “CCP 998 does not apply to this case because the award of money judgment in excess of $88[,]000 and the costs of over $112,000 do not reconcile.”  But the reasonableness of the 998 Offer does not turn on the amount of the costs incurred in relation to the damages recovered at trial.  The question is whether the offer was reasonable under the circumstances when made; appellants fail to establish that the court abused its discretion in deciding it was.

Appellants contend the $10,000 998 Offer was unreasonable because, by the time of the offer, they had incurred over $10,000 in attorneys’ fees in defending against respondents’ lis pendens.  However, they provide no citation to the record to support this claim.  Nor is their prior expenditure of $10,000 relevant to whether a $10,000 offer to settle their cross-complaint was made in good faith.

Appellants suggest they rejected the 998 Offer because they thought they would do better at trial, or they preferred a settlement of the entire litigation.  But that does not mean the offer was unreasonable or made in bad faith for purposes of section 998.  


Appellants fail to establish that the 998 Offer could not support an award of costs for expert witness fees.  We therefore turn to their argument that the fees and other costs were unrecoverable on other grounds.  


C.  Challenge to Particular Costs


1.  Expert Witness Fees

Appellants contend respondents did not need to hire expert witnesses, and “[a]ll they had to do was to examine evidence that was easily accessible by someone who represents a major insurance company such as State Farm,” like photographs on internet sites.  They urge that respondents’ experts were wrong, did not provide a report, and gave contradictory testimony.  And they assert that the experts did not provide invoices.  


Appellants fail to establish that respondents’ expert witnesses were not reasonably necessary to the conduct of the litigation.  On the face of things, they were.  As respondents assert, John Lichter was a certified arborist, and appellants had claimed in their cross-complaint that respondents had damaged appellants’ trees.  Trenton Krause was an appraiser, and appellants had alleged that respondents had caused a decline in their property value.  Mitch Wolfe was an engineering geologist, and appellants had claimed that respondents had graded the land illegally.  Donald Seppa was a contractor, and appellants had claimed that respondents had “expanded” their house.  Rick Humann was a surveyor, and appellants had alleged trespass and intrusion onto their property.  Appellants do not overcome this showing or the court’s implicit conclusion that there was a reasonable need for these experts’ services.


As to their other arguments, appellants fail to provide any legal authority that their assertions—including their criticism of the quality of the witness’s testimony and the lack of invoices—precludes an award for expert witness fees.  

Lastly, appellants contend the award of expert witness fees was improper because section 1033.5 allows for expert witness fees only “if the expert is ‘ordered by the court,’ ” and respondents’ witnesses were not “ ‘ordered by the court.’ ”  But appellants misread section 1033.5.  It is true that subdivision (a)(8) of that statute provides for “[f]ees of expert witnesses ordered by the court.”  But subdivision (b)(1) of the statute allows an award of “[f]ees of experts not ordered by the court” when expressly authorized by law.  (Italics added.)  Section 998 provides that express authority.



2.  Deposition Costs

Appellants contend the costs for depositions were “exuberant” because, without citation to the record, they claim respondents unnecessarily asked for expedited “reports” (transcripts) for three attorneys.  Respondents denied the assertion in their opposition to the motion to tax, as well as their respondents’ brief.  Because appellants have not provided an adequate record, they fail to establish error.  (Cal. Rules of Court, rule 8.204(a)(1)(C); McComber v. Wells (1999) 72 Cal.App.4th 512, 522–523 [imposing requirement against pro per appellant].)


3.  Court Reporter Fees  


Appellants protest that, when the Dewey Wheeler law firm joined the litigation, its client, “State Farm,” wanted a court reporter “present” and indicated that State Farm would cover the expense.  Appellants contend they agreed, but they “never agreed to be held liable” for the costs associated with a reporter during the trial.  

Appellants’ argument is unavailing.  First, appellants do not show that they objected to these fees in their motion to tax costs.  Second, they fail to provide a citation to the record to support their argument.  Third, the fact that appellants did not realize that court reporter fees are allowable costs to the prevailing party is not a basis for denying the cost award.  (§ 1033.5, subd. (a)(11); Cal. Rules of Court, rule 2.956(c).)  Fourth, appellants fail to establish that the court reporter services were unreasonable under the circumstances of the lengthy jury trial.

Appellants fail to establish that the court abused its discretion in awarding respondents’ costs.


D.  Bad Faith or Frivolous Lawsuit

Appellants contend that respondents are not entitled to recover any costs because their lawsuit was frivolous or in bad faith.  We disagree.

Respondents persuaded a jury, by clear and convincing evidence, that they had established a prescriptive easement.  They persuaded a jury that appellants had trespassed on their land, invaded their privacy, and intentionally inflicted severe emotional distress.  They persuaded a jury that appellants’ cross-complaint was meritless and that appellants should recover nothing by way of the cross-complaint.  The trial court found the jury’s findings supported by the evidence and quieted title as to respondents’ prescriptive easement.  Judgment was entered accordingly, and in appeal number A144347, we are affirming the judgment.  It cannot be said that respondents’ lawsuit was frivolous or pursued in bad faith.

III.  DISPOSITION

The order is affirmed.







NEEDHAM, J.

We concur.

JONES, P.J.

SIMONS, J.

�	The clerk’s transcript does not contain the 998 Offer, and appellants did not designate it for inclusion.  Nor does the clerk’s transcript contain respondents’ memorandum of costs, appellants’ motion to tax costs, respondents’ opposition to the motion, or the court’s order on the motion to tax.  After briefing in this appeal was completed, appellants filed a request that this court take judicial notice of the 998 Offer, respondents’ opposition to the motion to tax, and the court’s order.  Appellants also requested judicial notice of numerous excerpts from the reporter’s transcript and the clerk’s transcript in appeal number A144347.  By a supplemental letter, appellants asked that we take judicial notice of willful misconduct by respondents’ counsel.  Respondents did not object to our taking judicial notice of the documents or transcript material, but denied any willful misconduct.  We deferred our ruling pending our consideration of the merits in this appeal, and we now grant appellants’ requests in part.  Although appellants should have designated the documents for inclusion in the clerk’s transcript, we will take judicial notice of them and order that the record is augmented with Exhibits 1–3 attached to appellants’ request for judicial notice.  (See Cal. Rules of Court, rule 8.155(a).)  We also take judicial notice of the record in appeal number A144347.  We deny appellants’ requests for judicial notice in all other respects.


�	Unless otherwise indicated, all statutory references are to the Code of Civil Procedure.


�	Appellants argue that the 998 Offer was made only as it related to appellants’ cross-complaint, but the costs respondents sought and recovered included costs for both respondents’ complaint and appellants’ cross-complaint.  They acknowledge, however, that “[i]t would have been virtually impossible to separate the two.”  They fail to establish that the costs should have been allocated, or in what amount.  Similarly, appellants argue in their reply brief that respondents included all litigation costs in their cost bills, not just those incurred after the 998 Offer.  But appellants misunderstand.  Section 1033.5 allows expert witness fees only to the extent of section 998, which authorizes the recovery of expert witness fees incurred only after the 998 Offer.  Although section 998 authorizes the recovery of other costs incurred after the 998 Offer, sections 1032 and 1033.5 independently authorize the recovery of reasonable deposition and court reporter costs before as well as after the 998 Offer, because respondents were the prevailing party.  (See § 1033.5, subds. (a), (b).)


�	On August 9, 2016, appellants filed a request for judicial notice of parts of the reporter’s transcript and the alleged stalking of their daughter.  The request is denied.
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