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Christopher S. (father) and Linda B. (mother), the parents of E.S., appeal from a juvenile court order terminating their parental rights under Welfare and Institutions Code section 366.26.
  Both parents contend that the Solano County Health and Social Services Department (Department) failed to comply with the notice requirements of the Indian Child Welfare Act (ICWA), and father contends that the court erred by finding that the beneficial-relationship exception to termination did not apply.  We affirm.
I.
Factual and Procedural
Background

Many of the following facts are drawn from the December 18, 2015 nonpublished opinion (case no. A146375) in which we denied, on the merits, the parents’ writ petition challenging the termination of their reunification services and the setting of a selection-and-implementation hearing under section 366.26.  We have omitted facts that are not relevant to this appeal or not necessary to provide background.

In April 2014, the Department learned that the maternal grandmother of three-year-old E.S. was caring for him and was concerned about the parents’ drug abuse and violence toward her and each other.  Maternal grandmother obtained temporary guardianship of E.S., and father was soon incarcerated for offenses involving his landlord.  In June, the Department filed a petition alleging that the juvenile court had jurisdiction over E.S. under section 300, subdivisions (b) and (g) based on the parents’ drug abuse, mother’s mental-health issues, and father’s incarceration.  The court ordered E.S. detained, and he remained with maternal grandmother.  Mother and father were permitted to have supervised visits with E.S.

In an August 2014 order, the juvenile court found true the allegations under section 300, subdivision (b) that both parents had substance-abuse problems impairing their ability to parent E.S. and the allegation under section 300, subdivision (g) that father was incarcerated, but it dismissed the allegation involving mother’s mental health.  The court found that returning E.S. to the parents would pose a substantial danger to him, and E.S. remained in maternal grandmother’s care.  The court also ordered services for the parents and continued supervised visits.

The February 2015 six-month-review report indicated that father, who was still incarcerated, was pursuing services and had monthly visits with E.S. at the detention facility.  At the six-month-review hearing the following month, the juvenile court found that both parents had made minimal progress toward alleviating or mitigating the causes necessitating E.S.’s placement outside the home.  Services and supervised visitation were continued for both parents.

The 12-month-review report prepared in late July 2015 reported that father had been released from the detention facility at the beginning of May, having completed several of the programs on his case plan.  Father requested visitation and began participating in therapeutic visitation services (TVS) with E.S.  The report recommended that the juvenile court terminate mother’s and father’s reunification services and set a section 366.26 hearing while continuing to permit supervised visitation.  As to father, the report expressed concern that he had not yet “demonstrate[d] his ability to sustain a lifestyle free of substance abuse and crime for a significant amount [of] time in order to safely care for [E.S.]” and was still in a relationship with mother, whose behavior was of more concern.  Moreover, both parents wanted E.S. to remain in maternal grandmother’s care.

A contested 12-month-review hearing was held in mid-September 2015, at which a social worker testified that father was making progress but failed to recognize that mother’s problems impaired her ability to care for E.S.  In addition, father wanted maternal grandmother to have guardianship.  The juvenile court found that father had made adequate progress toward alleviating or mitigating the causes necessitating E.S.’s placement outside the home but that E.S.’s return to either parent would create a substantial risk of detriment to E.S.  It terminated mother’s and father’s reunification services, continued supervised visitation, and set a section 366.26 hearing.

The section 366.26 report filed in December 2015 recommended that mother’s and father’s parental rights be terminated and that adoption be ordered as E.S.’s permanent plan.  The report stated that E.S. had been placed with his maternal grandparents for about a year and a half, they demonstrated a strong desire to adopt him, and he was bonded to them, particularly maternal grandmother.  E.S. continued to have monthly visits with his parents during which father exhibited appropriate behavior, although E.S. “show[ed] a preference for his grandmother over his parents and . . . [sought] the grandmother out when feeling unsafe or afraid.”  The parents recognized that they were not in a position to care for E.S., but they preferred that maternal grandmother become a guardian rather than a parent through adoption so they could retain their parental rights.

A contested section 366.26 hearing was held in late February 2016.  A social worker testified that father “respond[ed] well” to E.S. and “play[ed] well” with him during visits, suggesting things they could do and getting on the floor to play.  The social worker opined that E.S. did not, however, “look[] to [father] as a parental figure.”  Although E.S. appeared to enjoy spending time with father, it was his maternal grandparents who played parental roles in E.S.’s life.  Despite health issues, maternal grandfather was “a father figure” to E.S., and maternal grandmother was the primary parental figure:  “[E.S.] looks for her.  He wants to make sure she’s still there.  When the visit is over, he runs to her . . . [and] hugs her . . ., as if he’s happy to see her.”

Father testified that he loved E.S., who called him “Dad,” and tried to make the most of their limited time to visit.  The two “just click[ed] together” and enjoyed playing together.  Father explained that he would accept maternal grandmother’s becoming a guardian, but not an adoptive parent, for E.S. because of her age and his concern for E.S.’s long-term care.

The juvenile court found by clear and convincing evidence that E.S. was adoptable, a fact neither parent disputed.  It also found that both parents had had regular visitation and contact with E.S.  It concluded that the benefit E.S. derived from his relationship with his parents did not outweigh the benefit of adoption, however, and it therefore terminated mother’s and father’s parental rights.

II.
Discussion

A.
Remand for Compliance with ICWA Notice Requirements Is Unnecessary.

Both parents contend that the Department and the juvenile court failed to comply with the notice requirements of ICWA and related state law by not sending notice to the Chitimacha tribe.  We conclude that there was no duty to provide notice to this tribe and that, even assuming there was such a duty, the failure to provide notice was harmless.

We begin by discussing our standard of review and the applicable law.  We review a juvenile court’s determination that ICWA does not apply for substantial evidence, which requires us to review “factual findings in the light most favorable to the . . . order” and to “ ‘indulge in all legitimate and reasonable inferences to uphold [it].’ ”  (In re H.B. (2008) 161 Cal.App.4th 115, 119-120.)  “Deficiencies in ICWA . . . notice may be deemed harmless error when, even if proper notice had been given, the child would not have been found to be an Indian child.”  (In re D.N. (2013) 218 Cal.App.4th 1246, 1251.)


The purpose of ICWA is “to protect the best interests of Indian children and to promote the stability and security of Indian tribes.”  (25 U.S.C. § 1902.)  “ICWA presumes it is in the best interests of the child to retain tribal ties and cultural heritage and in the interest of the tribe to preserve its future generations, a most important resource.”  (In re Desiree F. (2000) 83 Cal.App.4th 460, 469.)  To further these goals, tribes can take jurisdiction over or intervene in state dependency proceedings.  (25 U.S.C. § 1911(a) & (c).)  A “ ‘tribe’s right to assert jurisdiction over [a] proceeding or to intervene in it is meaningless if the tribe has no notice that the action is pending.’ ”  (In re Isaiah W. (2016) 1 Cal.5th 1, 13-14.)  ICWA therefore requires notice “where the [juvenile] court knows or has reason to know that an Indian child is involved.”  (25 U.S.C. § 1912(a); see § 224.2; Cal. Rules of Court, rule 5.481(b)
.)  An “Indian child” is defined as “any unmarried person who is under age eighteen and is either (a) a member of an Indian tribe or (b) is eligible for membership in an Indian tribe and is the biological child of a member of an Indian tribe.”  (25 U.S.C. § 1903(4).)

Some of the documents filed early in this case indicated that E.S. might be affiliated with the Chitimacha tribe.  The June 2014 petition included an ICWA-010(A) form, “Indian Child Inquiry Attachment,” stating that an ICWA inquiry had been made and that E.S. “may have Indian ancestry” because father “reported that his mat[]ernal relatives may be affiliated with the Chitimacha tribe.”  Similarly, the detention report filed the same day indicated that father “stated that his maternal relatives may have been affiliated with the Chitimacha tribe.”
  The report did not identify any of father’s relatives, and none was contacted before the report was prepared.

Later in June 2014, father completed and filed an ICWA-020 form, “Parental Notification of Indian Status,” in which he checked boxes indicating that he might have Indian ancestry and that E.S. was or might be a member of, or might be eligible for membership in, a federally recognized Indian tribe.  Under both checked boxes, father wrote that the relevant tribe or band was “Camache” (sic).

The July 2014 jurisdiction/disposition report stated that ICWA “does or may apply,” reiterating that father had reported affiliation with the Chitimacha and Comanche tribes the previous month.  In addition, after the detention hearing, paternal grandmother had reported affiliation with the Comanche and Cherokee tribes, and paternal grandfather denied having any Indian ancestry.  An ICWA-030 form, “Notice of Child Custody Proceeding for Indian Child,” was also filed in July, and it stated that E.S. was or might be eligible for membership in the Comanche or Cherokee tribes.  The ICWA-030 form does not indicate that affiliation with the Chitimacha tribe was reported by either father or the relatives of his whom were interviewed.  ICWA notices were sent to the Comanche and Cherokee tribes and the Bureau of Indian Affairs, and negative responses from both of those tribes were received.  No notice was sent to the Chitimacha tribe.


The February 2015 six-month-review report requested that the juvenile court delay making a finding about ICWA’s applicability, stating, “The Department has determined during the course of preparing for this review report that a tribal relationship reported in prior reports was inadvertently overlooked.  The tribal relationship on the paternal side to the Chitimacha tribe was reported by the father [in June 2014].  Clearer information from the paternal grandmother contradicted that initial information.  However, in an abundance of caution, further noticing and additional inquiries regarding Native American heritage have been made.”

Later that month, the Department filed an “ICWA Addendum Report” in which it recommended that ICWA be found inapplicable.  The report stated that father’s original report about Chitimacha affiliation was “incorrect” and that both he and paternal grandmother now reported affiliation with only the Comanche and Cherokee tribes.  In addition, paternal grandmother “said she had never heard of the Chitimacha tribe.”  At the six-month-review hearing, the juvenile court found that ICWA did not apply, and the issue was never revisited.

The parents now claim that once father reported a possible affiliation with the Chitimacha tribe, the Department had a duty to send notice to that tribe.  They argue that “there is [a] preference for erring on the side of caution . . . and giving notice so that the potential applicability of . . . ICWA may be thoroughly examined.”  It is true that it is “ ‘preferable to err on the side of giving notice’ ” when there is doubt about whether it is required.  (Dwayne P. v. Superior Court (2002) 103 Cal.App.4th 247, 257.)  But here, neither father nor paternal grandmother claimed possible affiliation with the Chitimacha tribe even after the Department specifically followed up on that issue.  Indeed, paternal grandmother, whose side of the family was the only potential source of Indian heritage, had never heard of that tribe.


Even if father’s initial report of possible Chitimacha heritage had otherwise been sufficient to trigger the duty to provide notice, the Department has identified evidence that conclusively contradicts that report.  The Department filed a motion to augment the record on appeal with a declaration, filed in the superior court in June 2016, from the social worker who prepared the petition and detention report.  Neither parent opposed the motion to augment, and we therefore grant it.  (See rule 8.155(a) [permitting augmentation of record with “[a]ny document filed or lodged in the case in superior court”].)  In the declaration, the social worker states that during her initial interview with father in June 2014, he reported “that his maternal relatives may be affiliated with the Comanche tribe.”  (Italics added.)  Attached to the declaration are the notes she entered about this contact, which mention only the Comanche tribe.  In other words, it appears that father did not report affiliation with the Chitimacha tribe during the initial interview and that the petition and early reports’ indications otherwise were mistaken.  As a result, there was no duty to send notice to that tribe.

The parents’ arguments as to why we should not rely on the social worker’s declaration do not undermine our conclusion that remand for ICWA compliance is unnecessary.  Father argues that the declaration creates merely a conflict in the evidence that still supports the giving of notice, but he does not claim that he did actually report possible affiliation with the Chitimacha tribe.  As a result, he has not demonstrated a miscarriage of justice requiring reversal.  (See In re Noreen G. (2010) 181 Cal.App.4th 1359, 1387-1388 [ICWA error harmless where record does not demonstrate Indian heritage and parent has not affirmatively asserted it on appeal].)

Mother urges us not to affirm based on evidence that was not before the juvenile court when it ruled, citing In re Zeth S. (2003) 31 Cal.4th 396.  That decision stands for the proposition that appellate courts generally review the record as it was at the time the judgment was entered and make factual findings only in exceptional circumstances.  (Id. at p. 405.)  Courts have found such exceptional circumstances to exist, however, when the augmentation consists of evidence that demonstrates that any ICWA error was harmless and therefore prevents the delay of an unnecessary remand.  (See, e.g., In re A.B. (2008) 164 Cal.App.4th 832, 843.)  Here, all indications are that father never actually reported in June 2014 that he had Chitimacha heritage, and there is no other evidence of such heritage.  Therefore, even if there had been a duty to provide notice to the Chitimacha tribe, the failure to discharge that duty was harmless.

B.
The Juvenile Court Did Not Err by Finding that Father Failed to Establish the Beneficial-Relationship Exception to Termination of Parental Rights.

Father argues that the juvenile court erred by terminating his parental rights to E.S., relying on the statutory exception that applies when there is “a compelling reason for determining that termination would be detrimental to the child” because a parent has “maintained regular visitation and contact with the child and the child would benefit from continuing the relationship” (the beneficial-relationship exception).
  (§ 366.26, subd. (c)(1)(B)(i).)  We are not persuaded.


After a juvenile court has determined that a child is adoptable by clear and convincing evidence, it must “terminate parental rights and order the child placed for adoption” unless a statutory exception applies.  (§ 366.26, subd. (c)(1).)  A parent seeking to show that the beneficial-relationship exception applies must establish two prongs:  “regular visitation” and “benefit to the minor[] of continued contact with the parent[] that outweigh[s] the benefits of adoption.”  (In re I.R. (2014) 226 Cal.App.4th 201, 212.)  As mentioned above, the court found that father had maintained regular visitation, and only the second prong is at issue in this appeal.


Appellate courts have reviewed determinations about the applicability of the beneficial-relationship exception for substantial evidence, abuse of discretion, or a combination of both.  (In re G.B. (2014) 227 Cal.App.4th 1147, 1166, fn. 7 [discussing cases].)  We will review for substantial evidence, the standard the parties agree is appropriate, while recognizing that the “practical differences between the two standards of review are not significant.”  (In re Jasmine D. (2000) 78 Cal.App.4th 1339, 1351.)


“The ‘benefit’ prong of the [beneficial-relationship] exception requires the parent to prove his or her relationship with the child ‘promotes the well-being of the child to such a degree as to outweigh the well-being the child would gain in a permanent home with new, adoptive parents.’  [Citations.]  No matter how loving and frequent the contact, and notwithstanding the existence of an ‘emotional bond’ with the child, ‘[a] parent[] must show that [he or she] occup[ies] “a parental role” in the child’s life.’  [Citations.]  The relationship that gives rise to this exception . . . ‘characteristically aris[es] from day-to-day interaction, companionship[,] and shared experiences.’ ”  (In re K.P. (2012) 203 Cal.App.4th 614, 621.)  In determining whether a parent’s relationship is beneficial, a juvenile court considers the following factors:  “(1) the age of the child, (2) the portion of the child’s life spent in the parent’s custody, (3) the positive or negative effect of the interaction between the parent and child, and (4) the child’s particular needs.”  (In re Angel B. (2002) 97 Cal.App.4th 454, 467, fn. omitted.)  “ ‘[B]ecause a section 366.26 hearing occurs only after the court has repeatedly found the parent unable to meet the child’s needs, it is only in an extraordinary case that preservation of the parent’s rights will prevail over the Legislature’s preference for adoptive placement.’ ”  (K.P., at p. 621.)

Father recites many details about the visits he had with E.S., arguing that the record demonstrates that the relationship “is valuable and should be saved.”  But although father also discusses the general legal standards governing the applicability of the beneficial-relationship exception, he does not explain how the facts here establish that he met the extremely high bar for the exception to apply, much less that the juvenile court’s determination otherwise lacked substantial evidence.  Several positive visits took place, but they were relatively infrequent, and the interaction between father and E.S. fails to demonstrate that father played the requisite role in E.S.’s life.

We do not disagree with father’s contention that he has a significant, positive relationship with E.S.  But father has not demonstrated that the benefit of that relationship outweighs the benefit of adoption.  Father does not dispute that E.S. has spent much of his young life in the care of the maternal grandparents, has a strong bond with them, particularly maternal grandmother, and has thrived while placed with them.  Given this evidence that adoption by the maternal grandparents would greatly benefit E.S., the juvenile court correctly concluded that the beneficial-relationship exception did not apply.
III.
Disposition

The order terminating mother’s and father’s parental rights to E.S. is affirmed.







_________________________








Humes, P.J.

We concur:

_________________________

Margulies, J.

_________________________

Dondero, J.

In re E.S. (A147717)
� All further statutory references are to the Welfare and Institutions Code.


� All further rule references are to the California Rules of Court.


� Mother and her relatives consistently reported that she did not have Indian ancestry, and neither parent relies on any potential Indian heritage of mother’s in making the ICWA claim.


� Mother joins this argument to the extent that she claims that if we reverse the termination of father’s parental rights on this basis, we must reverse the termination of her parental rights as well.  (See rule 5.725(a)(2) [prohibiting termination of parental rights of only one parent except in limited circumstances].)
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